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SUPREME  COURT  OF  THE  UNITED  STATES 


DUHIMQ  THE  TIME  OF  THESE  BEPOBTB. 


OBIBF  JUSTICE, 

HON.  MOKRiaON  R.  WAITE. 


ASSOCIATE   JUSTICES, 

Hon.  Samuel  P.  Miller,  Hon.  William  B.  Woods, 

Hon.  Stephen  J.  Field,  Hon.  Stakley  Matthews, 

Hon.  Joseph  P.  Bradley,  Hon.  Horace  Gray, 

Hon.  John  M.  Harlan,  Hon.  Samuel  Blaxchfohd. 

attoumey-q  en  eral  , 
Hon.  Augustus  H.  Garland. 

SOLICrrORS-QKNEKAL, 

Hon.  Samuel  F.  Phillips, 

to  Mar  *.  1835;  after  that 

Hox.  John  Goode. 

clerk, 

James  H.  McKenney,  Esq. 

repoktek, 
J.  C.  Bancroft  Davis,  Esq. 

marshal, 
John  G.  Nicolay,  Es<j. 
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ALLOTMENTS,  ETC.,  OF  THE 

JUSTICES  OF  THE  SUPREME  COURT  OF  THE  UNITED  STATES, 

AS  THEY  STOOD   DUBINO   THE   TERMS  OP  lS84r-5,  TOGETHER    WITH   THE   DATES   OF  THEIB.  COM- 
MISSIONS  AND   TERMS   Or   SERVICE,   RESPKCTIVELY. 

(Allotment  Apr.  3, 1382.J 


Associate  JJ. 
HORACE  GRAY, 

Massschusetts. 


Citief  Justice. 

MORRISON  R.  WAITE, 

Ohio. 


Associate  JJ. 

WILLIAM  B.  WOODS, 

Georgia. 


First. 

Me.,  N.  H.  Mass. 

Rhode  Island. 


Thtbd. 

New  Jersey, 
Penh.,  Del. 


Fourth. 

Md.,  Va.,  N.  0., 

W.  Va.,  S.  C. 


Fdjth. 
}a.,   Ala.,   Fla., 
Miss.,  La.,  Tex. 

Sixth. 

Ky.,  Tern.,  Ohio, 

Mich. 


Eighth. 
Minn.,  Iowa,  Mo. 
Kan.,  Ark.,,  Ner. 
Col. 

California,  Ore- 
con,  Net  ada. 


1882. 

(Dec  90.)  [Jan.    B.) 

1883. 
(April  3.) 

1870. 
(Mar.  23.) 


(Dec.  21.) 

1681. 
(May  12.) 


(Jan.  S.) 

1881. 

(May  17.) 


Supreme  Court  of  the  United  States. 

OCTOBER   TERM,  1885. 


Ordered,  That  the  following  regulations  be  established  under  section  766  of  tbe  Revised 
Statutes:, 

RULE  84. 


r  op  prisoners  or  habeas  corpus. 

1.  Pending  an  appeal  from  the  final  decision  of  any  court  or  Judge  declining  to  grant  the 
writ  of  habeai  corpus,  tbe  custody  of  the  prisoner  sball  not  be  disturbed. 

2.  Pending  an  appeal  from  the  final  decision  of  sny  court  or  Judge  discharging  the  writ 
after  it  has  been  issued,  the  prisoner  shall  be  remanded  to  tbe  custody  from  which  be  was 
taken  by  tbe  writ,  or  shall,  for  good  cause  shown,  be  detained  in  custody  of  tbe  court  or  Judge, 
•or  be  enlarged  upon  recognizance  as  hereinafter  provided. 

8.  Pending  an  appeal  from  the  final  decision  of  any  court  or  Judge  discharging  the  pris- 
oner, he  sball  be  enlarged  upon  recognizance,  with  surety,  for  appearance  to  answer  Ike  Judg- 
ment of  the  appellate  court,  except  where,  for  special  reasons,  sureties  ought  not  to  be  required. 

(Promulgated  March  29,  1886.) 


Digitized  by  G00gle 


GENERAL  TABLE  OE  CASES  UErORTEl) 
iisr  this  book:. 


VOLUMES  114,  115,  116,  117. 


Abbott,  Rerutud  o.    - 

Akers,  Smith  r,    ("Akers  e.  Akers.") 

Alabama  p.  Burr,  -       -  -.._-., 

v.  Montague,        ■        -        -    1004, 
Allen  «.  Baltimore  &  0.  R.  R.  Co., 
Allen  Count j,  Thompson  v.     ■ 
Ailing  p.  United  States, 

Allis,  Popup. 

Amy  e.  Taxing  Dlst  of  Shelby  Co., 
Anderson,  Sloanen.  - 

f.  Township  of  Santa  Anna, 

Van  Brocklln  p.       ■ 


Applegate  v.  Lexington  A  Carter  Co.  Min. 

Co., 

Armstrong,  Mut.  L.  Ins.  Co.  of  N.  T. 
Arnson  e.  Murphy,  .... 
Arthur,  Ferguson  p.  • 

Arthurs,  Bohlen  e.  -  -  -  - 
Assurance  Corp.,  London,  p.  Drennen, 
Assurance  Soc.,  Provident  Sav.  Life,  t>. 

Lord, 

Atlantic  Phosphate  Co.  p.  Grafflin, 
Atwatcr  Mfg.  Co.,  Beecher  Mfg.  Co. 
Aurrecoechea  «. Bangs, 

t>.  Clark,         .... 

p.  French, 

p.  Gerk,  .... 

p.  Sinclair,  .... 


Ballou,  Litchfield  e.  .... 

Baltimore  &  0.  R.  R.  Co.,  Allen  v.      - 
Baltimore  &  P.  R.  R.  Co.,  Edmonds  p.   • 
Baltzer  c.  Raleigh  &  A.  Air  Line  R.  R 

Co., 

Bangs,  Aurrecoechea  P.        -    -       -    170, 
Bank.Boatmen's  Sav.,  v.  State  Sav.  Aaso., 

First  National,  Bell  o.    - 
p.  Stewart,    - 

Leather Mfrs.  Nat,  e.  Morgan, 

Merchants  Exchange  National,  t 
Bd.  of  Chosen  Freeholders, 

Pacific  Nat,  0.  Mixter, 

Penn  Nat.,p.  Furness,    - 

State  Nat,  0.  United  States,     - 
Barlow  0.  Ramsey,  •  • 

Barney  p.  Winona  &  St  P.R.  R.  Co* 
Bornwall,  Webb  *.---- 
Barry  e.  Edmunds,       .... 
Beecher   Mfg.  Co.  e.  Atwatcr  Mfg.  Co., 

Clark  p. 

Belgenland  Steamship  p.  Jensen,    - 


Bell  p.  First  National  Bank, 
Bergen     County    Chosen     Freeholder 
Merch.  Exch.  Nat.  Bank  r. 
Bigclow  Carpet  Co.,  Dohson  p. 

Blssell  e.  Foss, 

Black,  Sraitb  p. 

Blair,  Kings  Co.  Savings  Institution  e. 

Bloxham,  LitUefleld  p.    - 


estern  Electric 


Board  of  Chosen  Freeholders,  Merchant) 

Exchange  National  Bonk  e. 
Boardman  p.  Toffey,     - 
Boatmen's  Sav.  Banks.  State  Sav.  Asso., 

Bohallu.  Dilla, 

Bohlen  p,  Arthurs,  ... 

Boisselier,  Thompson  p. 
Borgp.  Illinois  Midland  R.Co.. 
Boston  Hydraulic  Cold  Mining    Co.   p 
Eagle  Copper  &  6,  Mining  Co. 
Boston  Pacific  Nat.  Bank  v.  Mixter. 
Boston  SUM  Nat.  Bank  t>.  United  States. 
Bourbon  County,  Kentucky  Cent.  R.  K. 

Co.  p. 

Bowman  p.  Chicago  &  N.W.  R.C0. 
Boyd  v.  United  States,  - 
Bradner,  Strang 
Bradstreet  Co.  p.  _.0 
Brass  A  Copper  Co. 

Mfg.  Co.  p.  -       - 
Brewer,  Chapman  t. 
Bridgeport  Steamboat  Co.,  Pollock 
Brldgewater  Iron  Co.  p.  Lissbergor, 
Brooklyn  Cross  Town  R.  K.  Co.,  Ste- 
phenson P.  - 
Broomall.  Eaclius  p. 
Brown,  Ex  parte, .... 

0.  Davis, 

p.  Grant,      .... 

e.  Houston,    - 

p.  Bute,  ...  - 
Bruce  u.  Manchester  AK.  R.R.  Co. 
Bullard,  Longs. 

Buncombe  Co.  Comrs.  p.  Tommey, 
Burgess.  GreJTom  p.  -        - 

Turpinp.    • 
Burnes  p.  Scott, 
Burnett  0.  United  States,      - 
Burr,  State  p.    • 

Burton  p.  West  Jersey  Ferry  Co., 
Bulterworthp.  Hill, 


Digitized  byGOO^Ie 


rtil 


C  abb*  RxpomtD. 


Co. 


City  of  Helena,  Jacks  v.       -       ■       • 

Kansas,  Union  Pacific  R  Co.  t. 

Litchfield  v.  Ballou.    ■ 

Milwaukee  v.  KcefHer,    • 

Waterville  t.  Van  SJyto,    •       406,  773 
Clark,  Aurrecoechea  e.     ...  "" 

v.  Beecher  Mfg.  Co.,  - 
Clawson  e.  Ramsey,  • 

v.  United  States,  - 

Clay  «.  Field, 

Clay  County  «.  United  States,  a  ret. 
Clews,  Traer  o.         .... 

Coe  e.  Errol, 710 

Coffey  t.  United  Stales,    -        -    681,  684,  890 
Collins,  Lancaster  e.         .... 
Commissioners  of  Buncombe  Co.  t.  Tom- 

Commonwealth,  Chesapeake,  O.  A.  S.  R. 

R.  Co.  «. 

Cincinnati,  N.  0.  A  T.  P.  R  R 


Co.  t 

Gloucester  Ferry  Co.  e.  • 
Louisville  A  N.R.R  Co.  o. 

Coney  e.  Winchell,  .... 

Confarr  e.  Township  of  Santa  Anna, 

Connecticut  Hut.  L.  Ins.  Co.  v.  Scammon, 

Copper  Co.,  Dimock  e.     - 

Core  a.  YlnaL 


1007 


1017 


Campbell  v.  District  of  Columbia, 
e.Holt,       .... 
O'Reilly  e.     -       -       - 
Canal  A  Claiborne  St.  R.  R.  Co.  ft.  Hart, 
Canal  Co.  t.  Superior  Court, 
Cannon  e.  United  States, 
Cantrell  e.  Wallick,      - 
Car  Co.,  Pullman  Pal.,  c.  Missouri  Pac. 

RCo.,     -       ■ 
Car  Co.,  Pullman  Southern,  Picard 

State  *. 

Carpet  Co.,  Blgelow,  Dobson  s. 
Carpet  Co.,  Hartford,  Dobson  e.  - 
Carriere,  Tua  v.        .... 
Carrigan,  Sheparde.     ... 
Carter  v.  Greenbow, 

■Sturges  s.  - 
Calender  e.  Cavender,  - 
Chaffln  v.  Taylor,  •  •  •  1B8, 727 
Chapman  e.  Brewer,  ...  -  88 
"Charles  Morgan,  The"  ...  °1" 

Chatfleld,  Leonard  e.    - 
Cheesman,  Iron  Silver  Mining  Co.  v. 
Cherokee  Indians,  Eastern  Band  of. 

United  States,      • 
"Cherokee  Trust  Funds"  - 
Chesapeake  &  O.  R.  Co.  v.  Miller, 
Chesapeake,  O.  &  S.  R.  R.  Co.  e.  Com- 
monwealth,    -       -       .       - 
Chicago  First  Nat.  Bank,  Bell  ft  - 
Chicago,  M.  A  St.  P.  R  Co.,  Schofield  o. 

Sioux  City  &  St.  P.  R  R.  Co.  «. 
Chicago  &  N.  R,  Co.,  Bowman  e.  - 

ft.Ohle. 

Chicago  R.  I.  A  P.  B.  Co.  v.  McGlinn, 
Chicago,  St.   L.   &  N.   O.  R.  R.  Co. 

Stevens  o.         ... 
Chicago  Tyre  A  Spring  Works  Co.  t 

Spalding,      .... 
Cincinnati,     C.   G.    A   0.    R    R    Co. 

Stevens  ft 
Cincinnati,  N.  0.  A  T.  P.  R.  R.  Co.  ft 

Commonwealth,  -       -       - 
Citizens  Gas  Light  Co.,  Louisville   Gas 


610 


Coraon,  United  States  ft.  -       -       -       -  864 
County  of  Bourbon,  Kentucky  Cent  R. 

R.Co.ft       -       -       -       •  72ft 

Daviess  e.  Dickinson,     -      -       •  1036 
San  Mateo  e.  Southern  Pac,  R.  R. 

Co.,       -       -       -       -  68* 

Coyle  ft  Davis,      -      .       -               -  088 
Creary,  Winchester  and  Partridge  Mfg. 

Co.  e. 681 

Crump  «.  Thurber,  828 

D. 

Daviess  County  e.  Dickinson,  -       -       -  102ft 

Davis,  Brown  e. 069 

Coyle  ft. 688 

Davis  Sewing;  Machine  Co.  v.  Richards,  480 

De  Coraeau,  Field  e.      •        -        •        -  596 

Deffeback  ft;  Hawke,       ....  428 
Deiamore,  New  Orleans,  B.  F.  A  L.  R 

Co.e. 344 

Dennis.  Vicksburg,  8.  A  Pac.  R  B.  Co. 

ft 770 

Detroit  City  R.  Co.  ft  Guthard,    •       •  118 

Dickerhoft ,  Harwood  o.    ....  887 

Dilla,  Bohall  ft 81 

Dimock  o.  Revere  Copper  Co.,         -       •  994 

Dingley  ft  Oler, 984 

Dinsmore,   Missouri,  Kansas  A  T.  R.  R 

Co,  ft    -               •       -  7(1 

District  of  Columbia,  Campbell  ft.    -       -  1070 

Gibbons  ft 880 

Laughlin  e. 701 

o.  McElligott       ....  948 

Dobson  e.  Bigelow  Carpet  Co.,        -       •  177 

ft.  Hartford  Carpet  Co.,      -       -  177 

Dodge  e.  Knowles,    -       •       -       -    144, 298 

Doe,  East  Alabama  R  Co.  v.       -       ■  188 

e.Hyde, 143 

ft.  Larmore,         ....  698 

Donnellan,  GwMlm  .ft      ....  848 

Donoghue,  Hanley  e.    -       -       -       -  585 

Drennen,  London  Assurance  Corp.  «.      -  688 

Drew  t>.  Qrinnell, 463 

Driver,  Jefferson  v. 897 

Dunham,  Stewart  ft      .                         ■  829 

Dunphy  e.  Ryan, 708 

e.  Sullivan, 913 


Eachus  e.  Broomall,                                   -  4 
Eagle  Copper  A  8.  Mining  Co.,  Boston 

Hydraulic  Gold  Mining  Co.  ft  8 

East  Alabama  B.  Co.  e.  Doe,       -       •  1 
Eastern  Band  of  Cherokee   Indians  ft 

United  States,                         -  8 
East  Tennessee,  V.  A  G.  R  R  Co.,  Ste- 
vens v.  2 

Eaton,  Holgatec.      .....  5 

e.  Thompson,  ■ 

Edmonds  v.  Baltimore  A  P.  R  R  Co.,    -  2 

Edmunds,  Barry  e.       ■       •       -       ■  7 

Sands  c. 7 

Efflnger  o.  Kenney,       ....  4 

Kennere. 4 

Ehrhardt  e.  Hogaboom,        ...  8 
Electric  R  R  Signal  Co.  ft.  Hall  R  Big- 
nal  Co. ,    -       -       -       -       - 
Erie  A  Western  Trans,  Co.,  Plicenii  Ins. 

Co.o. 8 

Errol,  Coe  t>.                                            •  7 
Eureka  Lake  AY.  Can.  Co,  e.  Superior 

Ct.  of  Tuba  Co.,  -       •       *  6 

.  yGoogle 


Cases  Reported. 


Er  parte  Brown, 
Fonda, 
Hugbes,  Peir. 
Morgan,  Pelr. 
Phoenix  Ids.  Co. 

Bona, 
Wilson,       - 


St.  Louis,  I.  M.  &  8.  R.  Co,  t 
F. 
Farmers'  Loan  &  Trust  Co.,  Stone, 

p.  Wright,  - 
Farmington  Village  p.  Pillsbury, 
Ferguson  e.  Arthur,      -        -        - 
Ferry    Co.,     Gloucester, 


Fei 


?rry  il 

adit: 


Fisk, 

Fletcher  v.  Hamlet,  - 

p.  Illinois  Midland  R.  Co., 
Mower  v.  •    1 

New  York  Life  Ins.  Co,  ft 

Fonda,  Ex  parte,       - 

Ford,  Provident  8av.  Life  Assur.  8oc. 
p.  United  States, 

R.  R.  Co.  p.  Lowe, 

'Connor,       ... 
French,  Aurrecoecbea  p. 
Fulkerson  *.  Holmes,       ... 

Furness.  Penn.  Nat.  Bank  p. 


Co.  f. 

Gibbons  d.  District  of  Columbia,  - 

Gibson  f.  Lyon;       .... 

Giddings,  Morris  p. 

"Given  p.  Wright," 

Glasgow  p.  Lipse,  .... 

Gloucester  Ferrv  Co.  e.  Commonwealth, 


Gray  P 

Pleasants  p.    -       • 
Polndexter  e. 
Whites. 

Grccnleaf,  Yale  Lock  Mfg.  Co.  t>. 


Griuiiell,  Drew  d. 


(  Guthard,  Detroit  City  R.  Co.  v.    - 

i  Guntlicr,  Liverpool  and  London  &  Globe 

I  Ina.  Co.  p. 

1  Gwillim  p.  Donnellan,  .... 

!  h. 

I   Hackett,  Little  p. 
|i  Hodden  p.  Merritt, 
i   Hagoodp.  Southern, 

p.  Williams,        .... 
t   Hall  R.  Signal  Co.,  Electric  R.  R.  Signal 
I  Co.  p.       -       -       •       ■ 

Hall  Safe  and  Lock  Co.,  Sargent  e. 


I   HassaH  v.  WilcoK, 
i   Hawke,  Deffeback  p. 
i    Hayes 
Hazard 
!  Hazlett 


H 
Helena, 


Hewitt  if.  Filbert,  - 
!   Higgins,  Bradstreet  Co.  I 
p.  McCrea,  - 


itc.,  Hayes  p. 
us.  Co.,  Knappp. 


R.  Co.  p.  ■ 

,  Tr.  &  Safe  De- 


posit Co.  p. 
Huntley  p.  Huntley, 
Hyde,  Doe  p.         ... 
I. 
i  Ide,  Louisville  4  N.  R.  R.  Co.  t 
Illinois.  Presser  p. 
Illinois  Cent.  R.  R.  Co.,  Stone  « 
1    Illinois  Midland  R.  Co.,  Borg  p. 
Fletcher  p. 
Union  Trust  Co.  p.     ■ 

Co.  e.  Mayor,  etc. 
or  N.  Y. 

Indianapolis  &  St.  L.  R.  Co.,  St.  Louis, 
A.  *  T.  H.  R.  R.  Co.  p.      - 
i   Ingraham,  Putnam  p. 
I   Inhabitants  of  New  Providence  Twp.  i 
Hmlsey, 


i  by  Google* 


Citu  Repobtkd. 


EnlckaWker  Life,  e.'Pendfet    . 

Liverpool  and  London  ft  Globe,  o. 
Gunther  •       -       « 

Mut  L.  of  N.  T.,  o,  Armstrong, 

New  York  Life,  v.  Fletcher, 

Phoenix,  Bt  parte,      - 

v.  Erie  &  Western  Trans.  Co. 

Phoenix  Hut  Life,  t.  Walrath, 
Iron  Co.,  Brtdgewatar,  e.  Lissberger,  • 
Iron  Silver  Mining  Co.  e.  Chessman, 

Reynolds*.         .... 


Jacks  v.  City  of  Helena,  - 
Jackson  e.  Lawrence,  ■ 
Jefferson  v.  Driver,   - 
"Jefferson  Police  Jury,  Ffsk  e." 
"Jefferson  Police  Jury,  Btewart  v 
Jensen,  Steamship  Belgenland  e,  - 


v.  Wilkins,  .... 
Jolict  ft  Chicago  R,  R.  Co.,  Healey  t. 
Jones  t>.  Hoistngton,     • 


e.  Van  Benthuysen,   ■ 


e.  Efflnger,  - 
Kentucky  Cent  R  R  Co.  «.  Coun 
Bourbon, .... 
Kentucky,  Chesapeake,  O.  &  8.  R.  R. 


Kentucky,  Cincinnati,  N.  O.  ft  T.  P.  R 

R  Co.  e.         -       ■ 
Kentucky  4  G.  E.  R  Co.,  Wright  o.  ■ 
Kentucky,  Louisville  ft  N.  R.  R  Co. 
"Kentucky  Railroad  Tax  Cases,"   - 
Kerr  n.  South  Park  Comrs.,         -       1 
Kings  Co.  Savings  Institution  e.  Blair, 
Kirk,  Texas  &  Pac.  R  Co.,  e.      - 
Kleinschmidt  e.  McAndrcws,  - 
Knupp  v.  Homoeopathic  slut  L.  Ins.  Co. 
Knevals,  Walden  v.  - 
Knickerbocker  Life  Ins.  Co.  *,  Pendleton, 
Knowles,  Dodge  e.  •       •       •       .144 
Kceffler,  Milwaukee  v.   - 
Kouns,  Steamboat  Charles  Morgan  e. 
Knoxville  ft  K.  R.  R.  Co.,  Stcveust,  • 
Knulh,  Union  Pacific  R  Co.  c. 
Kurtz  v.  Mofflt, 


Lexington  ft  Carter  Co.  Mln.  Co.,  Apple- 
gate  o.      

Lfebke  b.  Thomas, 

Lipee,  Glasgow  0. 901 

LissbuDjoi,  Bridgewator  Iron  Cc 

Litchfield  t>.  BalTou,  - 

Livingston  o.  Perry  ft  Co.    - 

Little  e.  Hackett,      ■ 

Littleneldo.  Bloxham,  - 

Liverpool  and  London  ft  Globe  Ins.  Co.  * 
Gunther,  .... 

Loan  ft  Trust  Co.,  Stone  «.  - 
t>.  Wright,      -       -       - 

London  Assurance  Corp.  e.  Drennen,  ■ 

Long  e.  Bullard, 100* 

Louisiana  Light,  etc.,  Mfg.  Co.,  H.  0. 

Gas  Light  (Jo.  e.  -    Bli 

Louisville  Gas  Co.  e.  Citizens'  Gas  Light 


Lamar  c.  McCulloch, 

United  States  e.      - 
Lancaster  v  Collins,      • 
Land  Co.,  Ozark,  Leonard  v.   - 
Larmore,  Doe  ».---- 
Laughlin  v .  District  of  Columbia,    ■ 
"Laura,  The,"      .... 
Lawrence,  Jackson  e.        - 
Leather  Mfrs.  Nat  Bank  e.  Morgan, 
Lee  s.  Johnson,         ■ 
Leonard  e.  Chatfleld 

v.  Ozark  kind  Co.  - 


Co. 


510 


Louisville*  N.  R  R.  Co,  i     _. 

wealth, 414 

*.He, tt 

Louisville,  N.  ft  G.  6.  R  R  Co.,  Ste- 


M. 

HcAleer,  U.  8.,  ex  rel..  Clay  County  «.    -  489 

"Macalester's  Adinr.  v.  Maryland,''    .  238 
McAlister,  Texas  ft  Pac.  R  Co.  e.  -       -819 

McAndrews,  Kleinschmidt  e.       -       -  90S 

McCarthy  t>.  Wadsworlh,                        -  877 

McClure  r.  United  States,  678 

McCrea,  Higgins  o. 764 

McCulloch,  Lamar  e.  860 

McElligott,  District  of  Columbia  v.  -       -  046 

McGee,  St.  Louis,  I.  M.  4  S.  R  Co.  v.  441 

McGllnn,  Chicago.  R  L  4  P.  R  Co.  e.  270 

Mackall  a.  Richards,                               -  568 

Mackino.  United  States,       -       -    .  -  000 

McLean,  Hobbs  t. 040 

McMinnville  4  M  R.  R.  Co.,  Stevens  *.  281 

McNab  4  H.  Ufg.  Co.,  Eaton  t>.     -       -  76 

v.  Thompson,      ....  76 

Mahomet,  Town  of,  e.  Quackenbuah,      -  089 

Manard,  Preston  ft.  768 

Manchester  ft  K.  R.  R.  Co.,  Bruce  e.      -  080 
Manufacturing   Co.,    Atwater,    Beecher 

Mfg.  Co.  e.      -               -       -  287 

Beecher,  e.  Atwater  Mfg.  Co.    -  280 
La.  Light,  etc,  N.  O.  Gas  Light 


Co.* 


G16 


McNab  ft  H., Eaton  «. 

e.  Thompson,  -  TO 

Western  Electric,  e.  Ansonla  Brass 

ft  Copper  Co.  -  810 

Winchester    and     Partridge,    «. 

Creary, S01 

Tale  Lock,  «.  Greenleaf,    -       -  068 

v.  Sargent,       •       •       ■    860,  0S4 

March,  Martinsburg  &  P.  It  R.  Co.  e.    •  968 

Marshall  v.  Hubbard,  810 

MartinBburg  &  P.  R  R  Co.  t>.  March,    -  265 

Marvel  t>.  Merritt, 650 

Marye  v.  Parsons, 805 

Maryland,  Brown  e.      ...       -  988 

"Maryland,  Macaleater's  Admr.  e."        -  988 

Mav,  Shepherd  t>.         ....  458 

Mayneld  e.  Richards.  -  884 

Mayor,  etc.  of  Holly  Springs,  Hayes  8.  81 
Mayor,  etc.  of  N .  Y.,  Independent  Steam- 

boat  Co.  «.    ..-       -  888 

Digitized  byGOO^Ie 


N. 


Casks  Rkpoktki). 


Starin  v. 
Memory,  Harton  fl. 
Memphis  &  C.  R  R.  Co.,  Stevens  ft 
Memphis,  0,  4  L.  R  R  Co.,  Stevens  ft 
Memphis  &  L.  R  R.  R  Co.  e.  Southern 

Express  Co.,    - 
Merchants  Exchange  Notional  Bank  e.  Bd. 

of  Chosen  Freeholders, 
Merrltt.  Hadden  ft.    •       -       -       - 

Harrison  ft.  - 

Michigan,  Walling  «,--•■ 

Micou,  Lamar  o. 

Miller,  Chesapeake  &  0.  R.  Co.  ft 

Milwaukee  e.  Kffiffler,  .... 
Ming  v.  Woolfolk,    .... 
Mining  Company  v.  Mining  Company, 

Iron  Silver,  t>.  Cheesman, 
Reynolds  e.  - 

Lexington  &  Carter  Co.,  Apple- 


Minor,  United  Slates  ft  -  -  • 
Mississippi  &  T.  B.  B.  Co.,  Stevens  e. 
Missouri,  K.  &  T.  Ti.  Co.  v.  Dinsmore, 
Missouri  Pacific  R.  Co.  ft  Humes, 

Pullman  Pal.  Car  Co.  e. 

ft  Terry, 

Mixter,  Pacific  Nat.  Bank  ft     - 
Mobile  b.  Watson,       .... 
Mobile,  &  0.  R.  R.  Co.,  Stevens  o.  - 

Moffitt,  Kurtz*. 

Montague,  State  ft,      -  1000, 

Mooney,  United  States  e. 
Moore  b.  Greenhow, .... 
Morgan,  Ex  Parle,       ... 

Leather  Mfrs.  Nat  Bank  e.  • 
Morris  o.  Giddings, 
Mosea  s.  Woodier,    .... 
Mower  «.  Fletcher, 
Murphy,  Aroson  b.  . 

e.  Ramsey,  .... 

Texas  &  Pat  R.  Co.  o.  - 
Mutual  L.  Ins.  Co.  of  N,  T.  ft  Armstrong, 
Myers,  Union  Pacific  R.  Co.  ft    - 


Nashville  &  C.  B.  B  Co.,  Stevens  v. 
Nashville  &D.R.  B  Co.,  Stevens 
Nashville  &  N.  B.  B.  Co.,  Btevensi 
National  Steamship  Co.,  Gray  v.    - 
Nebraska,  Simmerrnan  «. 


New  Jersey  e.  Wright,  - 

New  Orleans  Gas  Light  Co.  v.  Louisiana 

Light  etc.  Mfg.  Co.    - 
New  Orleans  &  Northeastern  B.  II.  Co. 

Btonee.    -... 
New  Orleans,  8.  P.  &  L.  R  R.  Co.  ft  Del 


New  Orleans  Water  Works  Co.  ft  Eivcra, 
New  Providence  Twp.,  Inhab.  of,  ft  Hal 

New  York  LHe  Ins.  Co.  ft  Fletcher, 
New  York,  Mayor,  etc.,  Iod.  Steamboat 

Co. «. 

Starin  e. 

New  Yirk  Merch.   Exch.  Nat.  Bank  ft 

Bergen  Co.  Chosen  Freehold- 


Ford,       -  ... 

New  York  Union  Trust  Co.  v.  Illinois  Mid- 
lanriR.Co.,. 
Warings.        ..... 

Norringtone.  Wricht,  .... 

Northern  Pac  B  R  Co.  ft  Herbert,  - 

e.  Bockne,  ... 

'■Northern  PaciflcRR.Co.  o.  Traill  Co.," 


Oaks,  Phelps  ft. 
Oberteuffer  ft  Robertson, 
O'Connor,  Frasherr. 

Goode. 

Hazard  ft 
Ohle,  Chicago  ft  N.  R  Co.  ft 
Oler  o.  Dingley, 
Oregon  Steamship  Co.,  Otis  i 
O'Reilly  o.  Campbell, 
Otis  ft  Oregon  Steamship  Co. 
Ozark  Land  Co.,  Leonard  o. 

P. 
Pacific  Nat  Bank  t.  Mixter, 
"Pacific  Railroad  Removal  Cases, 
Palmer,  Call  b.      • 
Parker,  Grant  e. 
Parsons,  Marye  v.  - 
Patch  ft  White,        .... 
Pendleton,  Knickerbocker  Life  Ins.  Co. 
Penn  Nat.  Bank  ft.  Furneas, 
Pennsylvania,  Gloucester  Ferry  Co. 
Pennsylvania  R.  R  Co.  ft  St.  Louis  A. 

T.  H.  B.  R  Co. 
People,  Hopt  c 


Petit.  United  States  r. 
Phelps  p.  Oaks,     - 
Philippe,  Philippl  ft  .        - 
Philippi  *.  Philippe,     - 
Phillips*.  Negley,  •• 
Phcenix  Ins.  Co.,  Bz  parte, 

e.  Erie  &  Western  Trans.  Co. 
Phffinlx  Mut.  Life  Ins.  Co.  b.  Walrath, 
Phosphate  Co.,  Atlantic,  ft  Grafflin, 
Pickard  ■,  Pullman  Southern  Car  Co. 
Pierce,  Sparks  ft        ... 
Pillsbury,  Farminglon  Village  ft.  - 
Pirie  e.  Tvedt,  ..... 
Pleasants  ft  Greenhow, 
Poindeiter  e.  Greenhow,  ... 
Police  Jury  of  Jefferson,  Fiak  ft  - 

State,  ex  rel.  ft 
Pollock  o.  Bridgeport  Steamboat  Co., 
Pope  e.  Allls,        .... 

Filley  o.  -  .     -       •       .       - 
Port  of  Mobile  v.  United  States,  ex  rel. 

ft  Watson,      .... 
Pratt  v.  Ramsey,  - 
Preaser  «.  People, 
Preston  ft  Ma  card, 
Price,  United  States 
Provident  Sav.  Life  Assur.  Soc.  ft.  Lord, 
Pullman  Pal.  Car.  Co.  e.  Missouri  Pacific 

B.  Co., 
Pullman  Southern  Car  Co.,  Pickard  f. 

Tennessee  ft.    • 
Pumpelly,  Gage  ft        .... 
Putnam  b.  Ingraham, 


D,„i„.db»Google,, 


Casks  Rkpobtsd. 


Quackenbuah,  Town  of  Mahomet  e.       ■    : 

R 
R  Co.,  Chesapeake  ft  0.,  e.  Miller,     ■ 

Chicago,  M.  ft  St.  P.,  Schofield  t>.    I 

Sioux  City  &  Bt .  P.  R.  R.  Co.  e.    1 

Chicago  ft  ».,  c.  Ohle,  -       -       .    I 

Bowman  e.  -       -       -       -       I 

Chicago,  R.  I.  &  P. ,  e.  MeGlinn,  ■    : 

Detroit  City,  p.  Guthard,    - 

East  Alabama,  v.  Doe,  •       -       -    : 

Illinois  Midland,  Borg «.    -       -       I 

Fletcher*.  -    I 

Union  Trust  Co.  p.      -       -       i 

Indianapolis  ft  St.  L.,  St.  Louis 

A.  ft  T.  H.  R  R  Co.  «.  -  -  f 
Kentucky  ft  G.  E.,  Wright  p.  •  f 
Missouri,  K.  ft  T.,it.Dinsinore,791,( 
Hlsaouri  Pacific,  p.  Humes,  -      4 

Pullman  Pal.  Car  Co.  ».  -       -  4 
p.  Terry,  -     4 

Hew  Orleans,  S.  P  ft  L.,  f.  Del- 

amore,       ....  J 

Bt  Louis,  I.  M.  &  S.,  v.  McGee,        4 
p.  Southern  Express  Co.,  •  791,  i 
St.  Louis  ft  8.  P.,  b.  Wilson.      - 
Southern   Pac,    Count;  of   San 

Mateo  e.  -  I 

Texas  ft  Pac,  p.  Kirk,  .      f 

p.  McAlister,  -  t 

t.  Murphy,  i 

Union  Pacific,  «.  City  of  Kansas,   •  t 
e.  Harwood,  •       •     I 

p.  KnutJi, 8 

p.  Myers,  -     £ 

p.  United  States,  •  684,  677,  t 
Utah&N.,t!.  Fiaher,  ...  6 
Wabash,  St.  L.  ft  P.,  p.  Ham,  -  2 
R  R  Co.,  Baltimore  ft  O.,  Allen  o.  -  J 
Baltimore  ft  P.,  Edmonds  v.  -  2 
Brooklyn  Cross-Town,  Stephenson  v. 
Canal  ft  Claiborne  St.,  p.  Hart,  •  £ 
Chesapeake,  O.  ft  S.,  p.  Common- 
wealth, ....  4 
Chicago,  St.  L.  ft  Ni  O.,  Stevens  p.  2 
Cincinnati,  C.  G.  ft  C,  Stevens  v.  -  S 
Cincinnati,  N.  0.  ft  T.  P.,  p.  Com- 
monwealth, ...  4 
East  Tennessee,  V.  ft  G.,  Stevens  c.  2 
Fort  Leavenworth,  e.  Lowe,  •  -  3 
Illinois  Cent.,  Stone  e.  -  -  6 
Jollet  ft  Chicago,  Healy  c.  -  •  6 
Kentucky  Cent, ,  p.  County  of  Bour* 


«.  Rockne,    ....       477 

Pennsylvania,  p.  St.  Louis,  A,  ft  T. 

H.  R  R  Co.,       ■       .       6M 
Raleigh  ft  A.  Air  Line,  Baltzcr  p.     605 
St  Louis,  A.  ft  T.  H. ,  p.  Indianap- 
olis ft  St  L.  R.  Co.,  -     60S 
Pennsylvania  R  R.  Co.  P.  ■       6M 
Sioux  City  ft  St  P.,  t.  Chicago,  M. 

ft  St.  P.  R.  Co.,    -       -       .     038 
Southwestern,  p.  State,  •       •    028 

p.  Wright.    -       -•-       62» 
Vlckaburg,  S.  ft  Pac,  p.  Dennis,      770 
Winchester  ft  A.,  Stevens  p.        -     281 
Winona  ft  St  P.,  Barney  p,    -       -  858 
Raleigh  ft  A.  Air  Line  R.  R  Co.,  Bait- 

zerp. 605 

Ramsey,  Barlow  v. 47 

Clawson  0.     -       •       -       •       -      47 

Murphy  p. 47 

Pratt  e. 47 

Randall  a. 47 

Rand  e.  Walker, 907 

Randall P.  Ramsey,  ....  47 
Redgrave,  United  States  t.  ...  697 
Reed  e.  Bloxham,  ...       930 

Reggel,  Ex  parte, 250 

Reiner,  WoUenssi  9.  -  -  -  860, 855 
Reilly,  Roberta  p.  944 

Renaud  p.  Abbott, 639 

Revere  Copper  Co.,  Dimoek  0.  -  ■  994 
Reynolds  v.  Iron  Silver  Mining  Co.,  .  774 
Richards,  Davis  Sewing  Machine  Cat.      480 

Mackall  p. 558 

Mayfleldp. 884 

Richmond  Mining  Co.  of  Nevada  p.  Rose,  278 
Richter  e.  Jerome,  ....  845 
Rivers,  New  Orleans  Water  Works  Co.  b.    535 

Roberts  o.  Reilly, 644 

Robertson,  Oberteuffer  p.     -  706 

Rockne,  Northern  Pacific  R.  R  Co.  0.  •  477 
Rose,  Richmond  Mining  Co.  of  Nevada  p.  278 
Royall,  Ex  part*,  -       -       -       -       868, 873 

o.  State, 786 

Russell,  Hoyt  o. 914 

Saxonville  Mills  p.         ...    664 
Ryan,  Dunphy  r.  -       -       -       •       •       708 

S. 
St  Anne,  Town  of,  Stebbins  v.  -    607 

St  Louis,  A.  ft  T.  H.  R.  R  Co.  *.  Indi- 
anapolis ft  St.  L.  R  Co.,    -       696 
Pennsylvania  R.  R.  Co.  0.     -       .696 
St  Louis,  I.  M.  ft  S.  R.  Co.  v.  HcQee,        446 


Manchester  &  K.,  Bruce  0.     - 
Martinaburg  ft  P.,  p.  March,     - 
Memphis  ft  C,  Stevens  0. 
Memphis,  C.  ft  L.,  Stevens  p.    - 
Memphis*  L.  R,  v.  Southern  Ex- 
Mississippi  &T.,  Stevens *. 
Mobile  ft  0„  Stevens  p. 
Nashville  ft  C. ,  Stevens  p. 
Nashville  ft  D. ,  Stevens  e. 
Nashville  ft  N.,  Stevens  P.  - 
New  Brunswick  ft  C,  Wheeler  p. 
N.  O  ft  Northeastern,  Stone  n.  - 
Northern  Pac.,  p.  Herbert,    - 


Jouthern  Ext 


»Co., 


,  Boatmen'a 


St  Louis  State  Sav.  Asso., 

Sav.  Bk.  v.  -       -       - 
Safe  ft  Lock  Co.,  Sargent  p.    • 
Sands  e.  Edmunds,       .... 
San  Mateo  County  p.  Southern  Pac.  R 

Co., 

Santa  Anna,  Anderson  e. 

Confarre. 

it «.  Hall  Safe  ft  Lock  Co., 

v.  Helton, 

Tale  Lock  Mfg.  Co.  p.        -       950, 
Savings  Association,  Savings  Bank  c. 
Savings  Bank  r.  Savings  Association,  - 
Savings  Institution,  Kings  Co.  v.  Blair,  • 
Saxonville  Mills  r.  Russell,  - 

Connecticut    Mut    L.    Int. 


Co,  1 


Schofield  v.  Chicago.  M.  ft  St  P.  R  Co.,   2S4 


zSdbyGoogIe 


Cases  Rkfokth>. 


Sewing  Machine  Co. ,  Davis,  «.  Richards, 
Bhelby  Co.  Taxing  Dim.,  Amy 
Shepard  v.  Oarrigan,    - 
Shepherd  a.  May,     - 
Signal  Co.  e.  Sfenal  Co.,      • 
Bimroennan  a.  State, 
Simpson,  Jones  «. 
Sinclair,  Aurrecoechea  t>. 
Stem  City  4  St.  P.  R.  R.  Co.  < 
M.  ft  St  P.  R.  Co. 
Bloane  •.  Anderson,  - 


v.  Black, 

a.  Whitney, 

v.  Woolfolk,  • 
South  Carolina,  Stone  «. 
Sontbern,  Hagood  a. 
Southern  Erpreas  Co.,  Memphis'*  L.  R. 

R.R.Co.ft  -  761 

St  Louis,  L  M.  *  8.  R.  Co.  e.  791 

Southern  Pac.   R.   Co.,   County  of  Sao 

Mateo  a. 689 

South  Park  Comrs.,  Kerr  ft        •        024,  097 
Southwestern  R.  R  Co.  a.  State,    -       -    699 


v.  Wright, 


Stewart  e.  Dunham,         .... 
First  Nat.  Bank  *.    •       -       - 

"Stewart  e.  Jefferson  Police  Jury," 

Stewart  ft  State,  .... 

Stone  e.  Farmers  Loan  ftTrust  Co., 
a.  Illinoia  Cent  R  R.  Co., 
ft  N.  O.  ft  Northeastern  R  R,  Co., 


a.  United  States,    - 
Sullivan,  Dunphy  «.-.--■ 
Superior  Ct  of  Yuba  Co.,  Eureka  Lake 
ft  T.  Can.  Co.  a,         - 


Taxing  Dist.  or  Shelby  Co..  Amy  a,  -  11% 
Taylor,  Chaffln  a.  -  -  -  -  108,  787 
Tennessee  v.  Pullman  Southern  Car  Co.,      TBI 

e.  Whitworth,  -  •  •  880,  888 
Tennessee  Bond  Cases,  •    381 

Terry,  Missouri  Pacific  R  Co.  a.  -  -  AVI 
Texas  ft  Pac  R.  Co.  v.  Kirk,  -    818 

ft  McAlister,        -       - 


Spalding,  Chicago  Tyre  ft  Spring  Works 


Co. 


018 


~r~„'el,  United  States  «. 
Starin  o.  Mayor,  etc.  of  N.  T. 
State,  Brown  v.     • 

t.  Burr,  - 

s.  Montague,      -  -     1000,  1003 

v.  Pullman  Southern  Car  Co.  ""■ 

Royall 


Southwestern  R.  R.  Co.  i>„ 

Stewart  v. 1 

Stone  a. 

a.  Whitworth,         -       -       -    880. 

a.  Wright 1 

ex  reJ.   v.  Police   Jury  of  Jeffer- 
son,        -       -       -       ■     697, 
State  Nat  Bank  a.  United  States, 
State  Bar.  Asso.,  Boatmen's  Sav.  Bank  «. 
Steamboat  Charles  Morgan  a.  Kouns, 
Steamboat  Co.,  Bridgeport  Pollock  e. 

Independent,  e.  Mayor,  etc,  of  N. 

Steamship  Bclgenlsnd  c  Jensen, 
Steamship  Co.,  National,  Gray  a.  - 

Oregon,  Otis  a, 
Btebtrfns  a.  Town  of  St.  Anne,     - 
Stephenson  a.  Brooklyn  Cross-Town  R. 

a  Co.,         .... 
Stevens  a.  Chicago,  St  L.  ft  N.  O.  R.  R 

Co., 


Co., 

ft  Knoxville  ft  K.  R.  R.  Co..    - 
ft  Louisville,  N.  ft  G.  S.  R.  R.  Co., 
a.  McMinovillc  1M.R.R  Co.,  • 
ft  Memphis  ft  C.  R.  R.  Co..  • 
ft  Memphis,  C.  ft  L.  R  R.  Co., 
c  Mississippi  ft  T.  R.  R.  Co., 
o.  Mobile  ft  O.  R.R.  Co..    -        ■ 
a  Nashville  ft  C.  R.  R.  Co.,  - 
t.  Nashville  ft  D.  R  R.  Co.,      • 
«.  Nashville  ft  N.  R  R  Co,,, 
a.  Winchester  ft  A.  B,  R.  Co.,  - 


810 
810 
147 


"The  Laura," 
Thomas,  Liebke  a. 
Thompson  ft  Alien  County,     • 

a.  Bolsselier, 

McNab  ft  H.  Mfg.  Co.  a. 

son  a.  Wooster,    - 

Tburber  Crump  a. 

Toffey,  Boardman  « 

m ^  Comra.  of  _ 

__  Errol,  Coea. 

Mahomet  o.  Quackeebush,     •        •    089 

St  Anne,  Stebbins  ft  -  -       607 

Township  of  Santa  Anna,  Anderson  a.    -    888 

Canfarr  ft    -       -       -       -       -       6M 

Traer  a.  Clews, 487 

•■Trslll<>).,NortheraPaclncR.R.Co.ft"    477 
Transportation  Co.,  Erie  ft  W.  Phomix 

Ins.  Co.  ft        •       -       -       -    878 

Tua  ft  Carriero, 888 

Turpin  «.  Burgess, 068 

TvedtPirieft 881 

Tyre  ft  Spring  Works  Co.  a.  Spalding,    -    780 
U. 


ft  Knutb, 810 

a  Myers, 810 

ft  United  States,  •  •  584,  677,  020 
Union  Trust  Co.  a.  Illinois  Midland  R. 

-    088 

•       •    063 

-       -       878 

•    746 

Burnett  ft 986 

Cannon  a,        .....    661 

Clawson  a. 179 

Coffey  ft  -       -       -       ■    681,  084.  800 

a.  Corson, 864 

Eastern  Band  of  Cherokee  Indians  a.   880 

Porda. 608 

Hsilette. 888 

Hunt  a. 674 

a.  Lamar, 877 

McClurea. 678 


,y  Google 


Cases  Reported, 


United  States  v.  Minor, 
b.  Mooney,  - 

e'.  Petit,    *  - 

A.  Price,  - 

e.  Redgrave, 

o.  Spiegel. 

State  Nat.  Bank*. 

Sturges  e. 

b.  Union  Pacific  R.  Co., 

Union  Pnc.  R.  Co.  e. 

e.  Wallace,  - 

mrtt..  Clay  Co.  b. 
Port  of  Mohile  e. 
Utah  &  N.  R.  Co.  e.  Fiahcr, 
Utah.  People  of,  Hopt  b.      - 


Van  Benthuysen,  Jones  v. 
Van  Brocklut  *.  Anderson, 
Van  Riswick  «.  Spalding,     - 
Van  Blyke,  City  of  Waterville  t. 
Van  Weel«.  Winston,      - 
Vicksburg,  S.  &  Put.  R.  R.  Co.  v.  Dennis, 
Vina),  Coree.    • 
Virginia,  Royal)  e.         -       • 
Stewart  b. 


Wabash,  St.  L.  &  P.  R.  Co.  o.  Ham 
Wadsworth,  Henderson  b.    - 

McCarthy  o.'  - 
Walden  v.  Knevals', 
Wales  o.  Whitney,    - 
Walker,  Hand  B.- 
Wallace, United  States  b. 
Wallick,  Cantrell  e.      - 
Walling  b.  People,    - 
Walrath,  Phoenix  Mut.  Life  Ids.  C 
Waring  b.  Union  Trust  Co.,    - 
WatervilleB.  Van  blyke,  - 
Water  Works  Co.,  New  Orleans,  r. 

Rivers,     .... 
Watson,  Port  of  Mobile  B,    - 
Watts  t.  Camors,  - 

Weaver  b.  Field, 

14 


W. 


Webbs.  Barnwall, 

i  Wells  v.  Wiikins, 

i  Western  Electric  Mfg.  Co.  b.  Ansooia 
Brass  and  Copper  Co.,    ■ 
West  Jersey  Ferry  Co.,  Burton  b. 
Wheeler  b.  New  Brunswick  &  C.  R.  R. 

Co., 

White  e.  Greenhow,     .... 

Patch  v.  .... 

Whitney,  Smith  b.        .... 

Wales  p. 

Whitworlh,  Tennessee  e.       •       •       ( 
Winchell,  Cooey  v.  - 
Winchester  &  A.  R.  R.  Co. ,  Stevens  t>. 
Wilcox,  HassallB.    .... 
Wilkins,  Johnson  e.      -        -        -        - 

Wells  b. 

Williams,  Hagood  »..--. 
.   Wilson,  i&tparte,       .... 

St  Louis  &  8.  F.  R.  Co.  b. 
Winchester  &   Partridge   Mfg.  Co. 

Creary,     -        -        -        - 
Winona  &  St.  P.  R.  R.  C 
Winston,  Van  Weel  v.     ■ 
Wollensak  9.  Reiner,     ... 
Woolfolk,  Ming  e.    .       -       -       . 

Smith  9, 
Wooster,  Moses  *.-,-■ 

Thomson  b.  ... 

Wright,  Fanners  Loan  &  Trust  Co.  t 

b.  Kentucky  &  G.  E.  R,  Co., 

New  Jersey  t>. 

Norrington  e.     -       -       - 

Southwestern  R.  R.  Co.  b.    - 
Wurta  b.  Hoagland, 


Xenia  FirstNnt.  Bank  b.  Stewart,   ■ 


.,  Barney  v 


Digitized  byGOO^Ie 


CASES 


ARGUED    AND   DECIDED 


SUPREME    COURT 


UNITED  STATES 


OCTOBER  TEEM,  1884 


Vol.   114. 

Di,iii,.db»L-iOO<^le 


Di,iii,.db»Goo<^le 


REFERENCE    TABLE 

Or  BUOH  OABBS 

DECIDED  IN  U.  S.  SUPREME  COURT, 

OCTOBER    TERM,    1884, 


TOL.  114 


laiuunwa 


OFFICIAL  REPORTER'S  EDITION. 

ffift 

Hn 
in. 

OffJ 
114  0 

I 

Thompson   Tr.   t.   BotaMlIer, 
McKabAH.  Mff.  Co.. «,  TLomp- 

7B-8B 

Sargent  •.  Hall  Safe  *  Look  Co. . 

74 

81-86 

76 

85-86 

76 

Eaton  «.  Same, 

70 

87-80 

Electric  R  R  Signal  Do.  « 

HaU 

1-6 

77 

RBtgnalOa,        .^     - 

86 

M 

78 

00-18 

87 

8-11 

79 

98-81 

88 

11-14 

BO 

H-M 

89 

14 

100 

U 

Iturph  j  «,  Ramaey,              • 
Pratt  «,  Ranucy      • 
Randall  c  Ramaer, 
CQawaon  «.  Ramaey, 
Barlow  ft.  Ramaey, 

m  «.  Wooatar,     • 
«                                      "    *  • 

101 
106 
106 
107 
106 

lT-tt 

48                                          -    *       • 

108 

1ft  28 

48                                          " 

110 

3-J6 

60                            k  HoIIt  Bpcinp,  • 

81 

86-98 

01                                  "           ** 

88 

«e-w 

IB                                              * 

88 

n-ss 

SB 

187-188 

Mower  «,  Fktohar, 

117 

n-M 

M 

188-180 

BuUerworth  Ooar.  ft,  Hffl, 

119 

86-89 

66 

180-188 

190 

ao-tt 

66 

188 

191 

49-46 

67 

188-186 

Detroit  OUy  B.  Co.  a.  QnUutd, 

118 

4S-4T 

66 

188-187 

US 

47 

BohaDvLDUk,     -      -      • 

61 

188 

Farming-ton*.  PflWxuy, 

114 

48-80 

68 

188-148 

116 

oo-ei 

68 

148-14e 

116 

LooUTflta  *  N.  &  &  OfcjL  Ida, 

68 

146-141 

117 

68-56 

66-67 

64 
66 

14T 
147-149 

»« part*  nozhaa, 

184 
186 

67-88 
68-60 

Pntnaro  ft,  Incrahain. 

66 
66 

148-160 

Stephenton  «,   Brookrja 
Iowa  R  R  Co..    - 

3roa> 

56 

so-a 

Si.  Look  A  B.  r.  B.  00,  •."in 

IK 

69 

"»    ■      -        "  -   *       * 

66 

IN                         "               " 

60 

«-68 

67 

IN                         -               " 

61 

6»«4 
64-66 

Sacgatt  b,  HaU  Safe  ft  Look  Ob,, 

17 
68 

1H                    n  «.  Brawat,  Aaalgnaa, 

161                              "             " 

88 

M 

•MB 

M 

151                                           -44 

85 

ss-w 

70 

m                    "         • 

86 

•n-n 

71 

i«                    "         " 

87 

78-76 

71 

17«                                                  * 

88 

76-79 

"             "          *           " 

78 

171 

"              " 

81 

Di,iii,.db»Goo<^le 


..Google 


ffgf 


m  •.  Wart  Jeraey  Ferry  Co., 
Ckwaoa  ».  United  State*, 


Hoot  t.  Utah,  - 


U  «  H     . 

W8-634  Beecher  Mfe  Oo.fcAtw.tw  Mfg. 

Co.,         .... 
M-SM  Fort  Leareaworth  R  R  Co.  «. 

Lowe,         .... 
690*28 

ns-8M 

MO-MI 

6I7-64C  "  « 

HM^Ohtaco,  R  L  *  P.  K  Oo. «  Mo 

llaWtineburg'Tp*.  R  R  Oo.  e. 


^r 


588-08«|Richmoo<i  Mining  Co.  t.  Bom, 
Wabaah,  81  L,  A  P.  R  Co.  ©. 


606-608 
SOS-Oil 
011-614 
614--61B 
910-816 

eiB-ai9 

618 
610-021 


Haceleetei'a  Admr.  •.  Maryland, 
ffurtin,  Hoaslutd  «t  ol.,  Cornn. 


634-097 
021-629 

630--68S 


United  Butte  e.  Corton,  - 
Brown   e.  Houston,  Coll., 


641-642 
642-048 

848-647 
647-660 


669-663 
662-668 
668-604 


*  Reggcl,  • 


Tennessee  Bond  Cssee:  - 

Steven* t.  Memphi*&0.K.ROo., 

Steven*  e.  Memphis,  C.  A  L.  R. 
B.  Co.,  ... 

teTeni  9.  LonbTifle,  N.  A  1 
RROo.,-       -       •       • 

Stereni  • .  lliarirtppf  A  T.  R  R 

.u.  v.  MobUe  A  0.  R  r"oo., 
Steven*  •.  Chicago,  St.  L.  A  H. 

0.  R  R  Co.,     -       .       . 
Stevens  e.  NesuvflJie  A  N.  R  B. 

Co., 

Stevens  e.  Nashville  A  D.  R  R 


Co., 


Stevens  v.  McMlnnviUe  AMR 

ROo,,  .... 

Steven*  v.  NaehvOk,  0.  A  St.  h. 

R  Co., 

Slovens  e.  Wlncheater  A  A.  R  R 
Hbo., 

«vens  e.  Cincinnati  C.  G.  A  0. 

RRCOy-       -       -       - 
3teven*  e.  Knoxvilb  A  K.  R  R 

Oo,, 


zedbyGOOgle 


sw 


jgg  El 


Di,iii,.db»Goo<^le 


THE   DECISIONS 

Supreme  Court  of  the  United  States, 

AT  OCTOBER  TERM,  1884. 


THUR  PRATT. 

. .  polntedarerequired.uutflother  proviilonsbi 

MART  ANN  M.  PRATT.  Appt.,  by  the  Leulfllati  ve  AaaeraWy  of  the  Territory, 

form  thalr  dutlei  under  the  eilMJnv  laws  ■ 


JESSE  J.  MURPHY,  Appt.,  _ 

O.  United  States  In  Reference  to    Illjiamy"  end  ft* 

ALEXANDER  RAMSEY.  A.  6.  PADDOCK,   ^&SS£^&t  "o\er}  o?  fcndSSTof 

Q.  L.  GODFREY.  A.  B.  CARLETON,  J.    eleottonm.  Their  authority  is  limltedtotheappolmV 

m,~.  -..—   ,.    m.    t.,-.^t-  in     mentof  registration  mud  election  olDoen.  to  the 

R.  PETTIQREW,  E.  D.  HOQE  AMD  AH-   ouuaof  the  returns  nude  by  such  officers  of  elec- 

"on.  and  to  the  fnsun  of  oertlRcntce  of  election  to  the 

enont  appearing  by  auc-b  canvass  to  be  elected. 

&  The  registration  end  election  officers  thus  an- 

.......... nuired,  until  other  pro  visions  be  mid* 

*'-  * "--( theTorritory.toper- 

eilatlng  laws  of  the 

uiuwj  ouiw.  mciuiimn  inn  Act  of  March  M.  lMli 

ALEXANDER  RAMSEY,  A.  S.  PADDOCK,    aud^f  the  Territory,  so  feaa  not  moonaWOTttaae*. 

G.  L.  GODFREY,  A.  B.  CARLETON,  J.      8.  As  the  Board  of  Oommlsilonert  had  no  lawful 

R.  PETTIQREW.  E.  D.  HOQE  Am  JOHN  ^SSS^SSSSSSfSSSSmVSSaS 

S    LINDSAY  tliem  to  Kovern  the  registration  and  election  offl- 

w,  lii  gta  were  nul]  uaA  vom;  «„!  qj  mch  rules  oould 

1  not  be  pleaded  by  the  registration  officers  as  lawful 

MILDRED   E.   RANDALL   AND  ALFRED   «*™n*">"  '"  JusUflcatfco  or  refusals  to  register 

RANDALL,  Appt*., 

ALEXANDER  RAMSEY.  A.  8.  PADDOCK, 
G.  L.  GODFREY.  A.  B.  CARLETON,  J. 
R.  PETTIGREW,  E.  D.  HOGE  amd  HAR- 
MEL  PRATT 

ELLEN   C    CLAW80N   ahd    HIHAM    B. 
CLAWSON,  Appti., 

ALEXANDER  RAMSEY.  A.  8.  PADDOCK, 
G.  L.  GODFREY,  A.  B.  CARLETON.  J. 
R.  PETTIGREW,  E.  D.  HOGE  and  JAMES 

t    t  itt  i  v  ft™  cases  to  decide. 

1    Id  1  1  Li,.  8  The  piaintitTe  in  these  notions,  seeking  to  re- 

cover  damages  for  being  unlawfully  deprived  of 

...-■„„  ,.    „.*»,„m  .                            thelrrigbttoberegieteredai  votere,mu«Ealle*jehi 

JAMES  M.  BARLOW,  Appt..                 their  declarations,  as  matter  of  fact,  that  they  was* 

_  legally  qualified  voters,  or,  that  allegation  bauuf 

*•  omitted,  must  allege  all  the  toots  necessary  to  show, 

ALEXANDER  BAMSET.  A.  8.  PADDOCK.  SJS&tiS^iSSrSSifSSSiStS 

G.  L.  GODFREY,  A.  B.  CARLETON,  J.  atlve  all  the  also  ual  ideations  pronounced  by  the 

R.  PETTIGREW,  E.  D.  HOGE  AND  HAR-  "7*a  bigamist  or  polygarnist.  In  the  sense  of  the 

MEL  PRATT  eighth  section  of  the  Act  of  March  JR.  IBgt  la  a 

man  who,  having  contracted  a  bigamous  or  polyga. 

Mm  h  r    Rennrt/.r'.  «d    1H-1?  I  mous  marriage,  and  become  the  husband,  at  one 

uee  b.  u,  neportcr i  en.,  IB-it.)  Um(J  of  tWQ  or  more  wive^  n^iotBta;  thtt  relation 

anftructian  ofthoActefMarchxi.  1SSI.  at  to   Tg^^^&^g&S&Vfc 


bigamy— poteen  of  mard  of  Otmmunoncrw 


of  Bnard  of  C 
of  Utab-dutu 


for  tin  Territory  of  Utah—dutia  of  Regittra- 
tion  Offieert — definition  of  Bigamiit  or  Polyg- 
omiit—Bec.  8  not  Es  Post  Facto. 

*1.  The  Board  of  Commlssionerssppolntedforthe 
Territory  of  Utah  In  purauauce  of  sec  B  of  the  Act 

iu  u.  a. 


question  whether  he  was  at  any  time  guilty  of 
offense  of  bigamy  or  polygamy,  or  whether  — . 

Eroseoution  for  sunh  offense  waa  barred  by  the 
ipse  ot  time;  neither  la  It  necessary  that  he  should 


e  eighth  to 
7  Mr.  Justice  Matt 
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15-47  Supreme  Cotjbt  of  thb  Uwtted  States.  Oor.  Trkj*, 

and  prior  to  the  first  day  of  July,  1882,  under 
the  provisions  of  section  9  of  U  Act  of  the 
Congress  of  the  United  States,  approved  March 
S3,  1883,  and  entitled  '  An  Act  to  Amend  Sec- 
tion 5362  of  the  Revised  Statutes  of  the  United 
States,  In  Reference  to  Bigamy,  and  for  Other 
Purposes,'  the  President  of  the  United  States, 
by  and  with  the  consent  of  the  Senate  of  the 
United  States,  duly  appointed  the  defendants, 
Alexander  Ramsey,  A.  8.  Paddock,  G.  L.  God- 
frey, A.  B,  Carleton,  and  J,  R,  Pettigrew,  to 
perform  the  duties  mentioned  In  said  section, 
to  be  performed  by  a  board  of  five  persons,  and 
by  virtue  of  said  appointment  they  became  a 
board  of  five  persons  with  the  powers  named 
in  said  section. 

"And,  on  information  and  belief,  the  plaint- 
iff alleges  that,  after  such  appointment,  and 
prior  to  the  first  day  of  August,  1883,  the  last 
named  five  defendants,  duly  qualified  as  such 
appointees,  came  to  Utah  and  organized  as  '* 
board  and  entered  upon  the  exercise  of  the 
powers  and  the  discharge  of  the  duties  granted 
and  imposed  by  said  section  9  of  said  Act  of 
Congress.  That  after  said  organization,  said 
five  defendants  were  commonly  called  '  com- 
missioners,' and  are  hereinafter  referred  to  and 
called  the  'Board  of  Commissioners.' 

"  That  said  Board  of  Commissioners  after- 
ward ordered,  directed  and  supervised  a  regis- 
tration of  the  the  voters  of  the  Territory  of 
Utah,  for  the  general  election  in  said  Territory, 

APPEALS  from  the  Supreme  Court  of  the  to  be  held  on  the  7th  day  of  November.  1882, 
Territory  of  Utah.  for  the  election  of  a  Delegate  for  said  Territory 

The  history  sod  facts  fully  appear  in  the  to  the  Forty-eighth  Congress,  and  for  such  other 

elections  as  might  be  held  prior  to  another  reg- 
Btatemenl  of  the  case  by  Mr.  Juitic*  Mat-  titration  of  voters  of  said  Territory;  and  on  or 
thews:  about  the  10th  day  of  August,  1883,  the  said 

I  In  these  actions,  five  In  number,  Alexander  Board  of  Commissioners  made  and  published 
Ramsey,  A.  S.  Paddock,  O.  L.  Godfrey,  A.  B.  rules  providing  for  said  registration,  for  the  ap- 
Carleton  and  J.  R.  Pettigrew,  defendants  in  all,  pointment  of  registration  officers  and  Judges  of 
wen  persona  who  composed  the  board  appoint-  election, and  the  canvass  and  return  of  the  votes; 
ed  under  section  9  of  the  Act  of  Congress  ap-   directed  said  registration  to  be  made  during  the 

S roved  March  23,  1883,  entitled  "  An  Aot  to   week  commencing  on  the  second  Monday  of 
.mend  Section  Fifty-three  hundred  and  fifty-  September,  1883,  and,  among  other  rules,  will- 
two  of  the  Revised  Statutes  of  the  United  States,   fully  ami  maliciously  made  and  published  the 
In  Reference  to  Bigamy, and  for  Other  Purposes."  following: 
22  Stat.atL.80.  B.  D.  Hoge.also  a  defendant  in  'Rule  I. 

all  the  cases,  was  appointed  registration  officer      '  There  shall  be  appointed  one  registration 
(or  the  County  of  Salt  Lake  In  the  Territory  of  officer  for  each  county,  and  one  deputy  regis- 
Utah,  by  that  board.  In  pursuance  of  that  sec-  tration  officer  for  each  precinct  thereof, 
tion  of  the  Act    The  other  defendants  (one  of  '  Rule  II. 

whom  Is  Joined  in  each  action),  to  wit:  Arthur  '  Such  registration  officer  shall,  on  the  sec- 
Vratt,  John  S.  Lindsay,  Harmel  Pratt  and  ondMondayof  September  next,  proceed  by  him- 
James  T.  Little,  were  respectively  deputy  reg-  self  and  his  deputies  in  the  manner  following: 
Istration  officers  in  designatedaelection  precincts  The  registration  officer  of  each  county  shall  pro- 
In  which  the  plaintiffs  in  the  actions  severally  cure  from  the  clerk  of  the  county  court  the  last 
claimed  the  right  to  be  registered  as  voters.  The  preceding  registry  list  on  file  In  his  office,  and 
object  of  the  actions  was  to  recover  damages,  shall,  by  himself  or  his  deputies,  require  of  each 
alleged  to  have  arisen  by  reason  of  the  defend-  person  whose  name  is  on  said  list,  or  who  ap- 
ants  wrongfully  and  maliciously  refusing  to  plies  to  have  bis  name  placed  on  said  list,  to 
permit  the  plaintiffs  respectively  to  be  regis-  take  and  subscribe  the  following  oath  or  al- 
tered as  qualified  voters  in  the  Territory  of  flrmation: 
Utah,  whereby  they  were  deprived  of  the  right   '  Territory  of  Utah,         (     . 

to  vote  at  an  election  held  in  that  Territory  on  County  of )"' 

November  7th,  1883.  for  the  election  of  a  del-       *  I, ,  being  first  duly  sworn 

agate  to  the  forty-eighth  Congress.  (or  affirmed),  depose  and  say:  That  I  am  over 

In  the  case  in  which  Jesse  J.  Murphy  is  twenty-one  years  of  age,  and  have  resided  in  the 

plaintiff  below  and  appellant  here,  the  com-   Territory  of  Utah  for  six  months,  and  in  the 

plaint  Is  as  follows:  precinct  of one  month  immediately 

"  The  plaintiff  above  named  complains  of  the  preceding  the  date  hereof,  and  (if  ft  male)  am  a 
defendants,  and  on  information  and  belief  al-  native  born  or  naturalized  (as  the  case  may  be) 
leges,  that  after  the  22d  day  of  March,  1882.    citizen  of  the  United  States,  and  a  taxpayer  In 

11*  U.  & 
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Muotht  t.  Rambht. 
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this  Territory  (or  if  a  female)  I  am  native  born, 
or  naturalized,  or  the  wife,  widow  or  daughter 
(as  the  case  may  be)  of  a  native  born  or  natural- 
bed  citizen  of  the  United  States;  and  I  do  fur- 
ther solemnly  swear  (or  affirm)  that  I  am  not  a 
bigamist  nor  a  polygamic-,  that  I  am  not  a  vio- 
lator of  the  laws  of  the  United  States  prohibit- 
ing bigamy  or  polygamy;  that  I  do  not  live  or 
cohabit  with  more  than  one  woman  in  the  mar- 
riage relation,  nor  does  any  relation  exist  be- 
tween me  and  any  woman  which  has  been  en- 
tered Into  or  continued  In  violation  of  the  said 
laws  of  the  United  States  prohibiting  bigamy  or 
polygamy,  (and  if  a  woman)  that  I  am  not  the 
wife  of  a  polygamlst,  nor  have  I  entered  into 
any  relation  with  any  man  in  violation  of  the 
tows  of  the  United  States  concerning  polygamy 
or  bigamy. 

'Subscribed  and  sworn  to  before  me,  this 
day  of ,  1881. 

"Regittratim  Qfflctr, Pnetnet.' 

'  And  said  registration  officer,  or  his  deputies, 
•ball  add  to  said  lists  the  names  of  all  qualified 
voters  In  such  precinct  whose  names  are  not  on 
the  Hat,  upon  their  taking  and  subscribing  to 
the  aforesaid  oath;  and  the  said  registration  offi- 
cer shall  strike  from  said  lists  the  names  of  said 
persons  who  fall  or  refuse  to  take  said  oath,  or 
have  died  or  removed  from  the  precinct,  or  are 
disqualified  aa  voters  under  the  Act  of  Oon- 
gress  approved  March  22d,  A.  D.  1882,  entitled 
'  An  Act  to  Amend  Section  5862  of  the  Revised 
Statutes  of  the  United  States,  In  Reference 


registration  officer  may 
be  revised  and  reversed  by  this  commission, 
upon  a  proper  showing;  And  provided,  farther. 
That  if  the  registration  officer  be  unable  to  pro- 
cure the  registration  list  from  the  office  of  the 
clerk  of  the  county,  or  if  the  same  have  been 
lost  or  destroyed,  the  paid  ofticer  and  his  dep- 
uties shall  make  a  new  registry  list  In  full  of  all 
legal  voters  of  each  precinct  of  the  county,  un- 
der the  provisions  of  these  rules." 

"  That  said  Board  of  Commissioners  also,  by 
rules,  provided  for  the  appointment  of  and  ap- 
pointed three  Judges  of  election  for  each  elec- 
tion precinct  in  satd  Territory. 

"  And  on  information  and  belief,  the  plaint- 
iff alleges  that  the  defendant  E.  D.  Hoge,  was 
appointed  registration  officer  for  the  County  of 
San  Lake,  in  said  Territory  of  Utah,  and  the 
defendant  Arthur  Pratt,  was  appointed  deputy 
registration  officer  for  the  fourth  election  pre- 
cinct of  the  City  of  Salt  Lake  in  said  county, 
and  that  each  accepted  the  appointment,  duly 
qualified,  and  respectively  acted  throughout  the 
said  registration  as  such  registration  and  deputy 
registration  officer. 

"  And  the  plaintiff  alleges  that  on  Ihe  sec- 
ond Monday  of  September,  1883,  the  defendant 
Arthur  Pratt,  as  deputy  registration  officer  for 
said  fourth  precinct  in  the  City  and  County  of 
Salt  Lake  aforesaid,  acting  under  the  direction 
of  the  other  defendants,  commenced  registering 
the  voters  of  said  precinct  and  making  a  regis- 
tration list  of  such  voters,  and  continued  daily 
therein  until  the  evening  of  Saturday  of  the 
same  week,  when  the  registration  was  closed, 

"  And  the  plaintiff  alleges  that  he  is  a  native 
citizen  of  the  United  States  of  America,  and, 
prior  to  the  23d  day  of  March,  1882,  was  more 
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than  twenty-one  years  of  age;  that  be  has  re- 
sided continuously  in  the  Territory  of  Utah  for 
mora  than  eleven  years,  and  resided  continu- 
ously in  the  fourth  precinct  of  Salt  Lake  City 
in  said  Territory  for  more  than  two  years  past; 
that  he  has,  for  more  than  ten  years  prior  to  the 
November  election  in  1882,  lawfully  exercised 
the  rights  and  enjoyed  the  privileges  of  the 
elective  franchise  In  said  Territory,  and  has,  for 
more  than  ten  years  last  past,  owned  taxable 
property  and  been  a  taxpayer  In  said  Territory; 
and  that  his  name  was  on  the  hurt  registration 
list  of  the  voters  of  the  second  precinct,  Ogden 
City,  Weber  County  Utah,  made  prior  to  the 
second  Monday  of  September,  1882. 

"  And  the  plaintiff  alleges  that  he  has  not,  rgj.] 
since  more  than  three  years  prior  to  March  22, 
1 882,  married  or  entered  into  say  marriage  con- 
tract or  relation  with  any  wgrnan,  or  In  any- 
wise violated  the  Act  of  Congress  approved  July 
1,  1882,  denning  and  providing  for  the  punish- 
ment of  bigamy  In  the  Territories,  and  has  re- 
sided continuously  and  openly  in  the  counties 
of  Weber  and  Salt  Lake,  Utah,  for  ten  years 
last  past,  and  has  not  violated  any  of  the  pro- 
visions of  the  Act  of  Congress  approved  March 
22,  1882,  entitled  'An  Act  to  Amend  Section 
0353  of  the  Revised  Statutes  of  the  United 
States,  In  Reference  to  Bigamy,  and  for  Other 
Purposes;'  and  that  he  has  not,  on  or  since  the 
23d  day  of  March,  1883,  cohabited  with  more 
than  one  woman,  and  has  never  been  charged 
with  or  accused  or  convicted  of  It  iamy  or  po- 
lygamy, or  cohabiting  with  more  than  one  wo- 
man, in  any  court  or  before  any  officer  or  tri- 

"  And  the  plaintiff  alleges  that  on  the  13th 
day  of  September,  1883,  he  personally  went  be- 
fore the  defendant  Arthur  Pratt,  then  acting  as 
deputy  registration  officer  Id  and  for  the  fourth 
precinct  In  Salt  Lake  City  aforesaid,  and  signed 
and  presented  to  said  defendant,  and  offered  to 
verify,  and  requested  the  raid  defendant  to  take 
and  certify  plaintiffs  oath  to  the  following  af- 
fidavit, to  wit; 
'  Territory  of  Utah,  1  „. 
County  q[  Salt  Lal(f,$H- 

'  I,  Jesse  J.  Murphy,  being  first  duly  sworn, 
depose  and  say:  I  am  over  twenty -one  years  of 
age,  and  have  continuously  resided  in  tie  Ter- 
ritory of  Utah  for  more  than  six  months,  to 
wit:  for  more  than  eleven  years  last  past;  I  have 
resided  in  the  fourth  precinct  of  Salt  Lake  City 
more  than  six  months  next  preceding  the  date 
hereof,  and  now  reside  therein;  I  am  a  male 
native  born  citizen  of  the  United  States  of  Amer- 


the  Territory  of  Utah,  exercised  the  elective 
franchise  in  said  Territory  for  more  than  ten 
years  last  past.  I  have  not,  within  three  years 
prior  to  the  22d  day  of  March,  1883,  or  since, 
having  a  wife  living,  married  another,  or  an- 
other woman;  and  I  have  continuously  and  ._„■ 
openly  resided  in  the  counties  of  Weber  and  v"i 
Salt  Lake,  in  the  Territory  of  Utah,  for  more 
than  three  years  prior  to  the  23d  day  of  March, 
1883,  and  I  have  not,  on  or  since  the  32d  day  of 
March,  1883,  having  a  wife  living,  married  an- 
other, or  simultaneously,  or  on  the  same  day, 
married  more  than  one  woman,  or  on  or  since 
said  last  named  date  married  or  entered  into  any 
marriage  contract  or  relation  with  any  woman. 
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or  cohabited  with  more  than  one  woman,  or  in 
anywise  violated  the  Act  of  Congress  entitled 
'An  Act  to  Amend  Section  6852  of  the  Revised 
Statutes  of  the  United  States,  in  Reference  to 
Bigamy,  and  for  Other  Purposes,'  approved 
March  22d,  1883.  My  name  la  on  the  last  reg- 
istry list  of  voters  of  the  second  precinct,  Ogden 
City,  Weber  County  Utah. 

Jesse  J.  Murphy. 

'Subscribed  and  sworn  to  before  me,  this 
thirteenth  day  of  September,  A.  D.  1882.' 

' '  And  at  the  same  time  the  plaintiff  request- 
ed the  said  defendant  Arthur  Pratt,  to  put 
plaintiff's  name  on  the  registry  list  of  voters  of 
■aid  precinct,  and  to  register  him  as  a  voter 
therein.  Tbatthesaid  defendant  ArthurPratt, 
acting  under  the  directions  of  the  other  defend- 
ants, willfully  and  maliciously  refused  to  re- 
ceive said  affidavit  or  to  swear  plaintiff  thereto, 
or  to  register  him  as  a  voter  of  said  precinct, 
but  on  the  contrary  willfully  and  maliciously 
■truck  plaintiffs  name  off  the  list  of  registered 
voters  of  said  precinct,  and  left  his  name  off 
the  list  of  voters  of  said  precinct,  made  at  said 
registration. 

"  That  afterwards,  before  the  close  of  said 
registration,  and  on  the  14th  day  of  September, 
1863,  the  plaintiff  presented  a  duplicate  of  said 
bat  named  affidavit  to  the  defendant  E.  D. 
Hoge,  then  acting  as  county  registration  officer 
for  said  County  of  Salt  Lake,  and  informed  him 
of  the  ruling  and  action  as  aforesaid  of  the  de- 
fendant Arthur  Pratt,  and  requested  the  de- 
fendant E.  D.  Hoge  to  correct  and  reverse 
■aid  ruling,  and  to  instruct  the  defendant  Ar- 
thur Pratt  to  swear  plaintiff  to  said  affidavit 
and  register  him  as  a  voter,  and  the  said  de- 
fendant E.  D.  Hoge  willfully  and  maliciously 
refused  to  correct  or  change  said  ruling  and 
action,  and  approved  and  affirmed  the  same 

"That  on  the  16th  day  of  September,  1883, 
the  plaintiff  presented  to  said  Board  of  Com- 
missioners a  duplicate  of  said  last  named  affi- 
davit and  Informed  taem  of  the  action  and  rul- 
ing of  the  defendants  Arthur  Pratt  and  E .  D. 
Hoge,  and  requested  said  board  to  reverse  and 
correct  said  rulings  and  action,  and  to  direct 
that  plaintiff's  oath  to  said  affidavit  be  taken, 
and  that  he  be  registered  as  a  voter  of  said  pre- 
cinct, and  the  said  Board  of  Commissioners  will- 
fully and  maliciously  refused  to  correct  or 
change  said  rulings,  and  affirmed  and  approved 
the  same;  and  said  last  named  ruling  was  made 
before  the  close  of  the  registration  in  said  pre- 
cinct, and  when  there  was  still  time  for  plaint- 
iff to  have  registered  before  the  close  of  the  reg- 
istration. 

"  And,  on  information  and  belief,  the  plaint- 
iff alleges  that  the  defendants  all  knew  that, 
unless  the  plaintiffs  name  appeared  dn  the  reg- 
istration list  then  being  made  of  the  voters  of 
■aid  precinct,  bis  vote  would  not  be  received  ' 
the  election  to  be  held  November  7, 1883,  or  i_ 
any  election  until  after  another  registration  of 

"  That  at  an  election  held  throughout  the  Ter- 
ritory of  Utah  on  the  7th  of  November,  1882, 
for  the  election  of  a  delegate  for  the  Territory 
Of  Utah  for  the  Forty-eighth  Congress,  the 
plaintiff  went  before  the  Judges  of  election  '- 
■aid  fourth  precinct  of  the  City  of  Salt  Lake, ._ 
(he  County  of  Salt  Lake,  at  the  place  where  the 
votes  in  said  precinct  were  being  taken,  and 


offered  to  vote  at  said  election,  and  tendered  and 
offered  to  take  the  same  affidavit;  but  the  said 
Judges  refused  to  receive  his  vote,  on  the  ground 
that  he  was  not  registered  as  a  voter  In  said  pre- 

"  And,  on  Information  and  belief,  the  plaint- 
iff alleges  that  the  defendants,  and  each  of  them. 
Intending  to  wrongfully  deprive  the  plaintiff  of 
the  elective  franchise  In  said  Territory,  willfully 
and  maliciously,  by  the  acts  and  In  the  manner 
aforesaid,  refused  the  plaintiff  registration  as  a 
voter  at  the  said  registration  commenced  on 
the  second  Monday  of  September,  1883,  and  de- 
prived the  plaintiff  of  the  right  to  vote  at  the 
election  held  in  said  Territory  on  the  7th  day  [24' 
of  November,  1885,  and  at  all  elections  under 
said  registration,  whereby  plaintiff  has  sustained 
damage  to  the  amount  of  $1,300. 

"Wherefore  the  plaintiff  prays  Judgment 
.gainst  the  defendants  for  the  sum  of  $1,200  and 

In  the  case  in  which  Mary  Ann  M.  Pratt  is 

elaintiff  and  appellant  the  complaint  Is  similar 
i  all  respects,  except  the  allegations  as  to  her 
qualifications  ns  a  voter,  and  the  contents  of  the 
affidavit  which  she  offered  to  the  deputy  regis- 
tration officer.  The  averments  as  to  her  quali- 
fications are  as  follows: 

And  the  plaintiff  alleges  that  she  is  a  native 
citizen  of  the  United  States  of  America,  and 
prior  to  the  22d  day  of  March,  1882,  was  more 
than  twenty-one  years  of  age;  that  she  has  re- 
sided continuously  in  the  Territory  of  Utah  for 
more  than  thirty  years,  and  resided  continuous- 
ly in  the  third  precinct  of  Salt  Lake  City,  in 
said  Territory,  for  more  than  two  years  last  past ; 
that  she  has.  for  more  than  five  years  prior  to 
the  November  election  in  1882,  lawfully  exer- 
cised the  rights  and  enjoyed  the  privileges  of 
the  elective  franchise  in  said  Territory,  and  has, 
for  more  than  five  years  last  past,  owned  tax- 
able property  and  been  a  taxpayer  in  said  Ter- 
ritory, and  that  her  name  was  on  the  last  regis- 
tration list  of  the  voters  of  the  third  precinct, 
made  prior  to  the  second  Monday  of  September, 
1682. 

"  And  the  plaintiff  alleges  that  she  is  not,  and 
never  has  been,  a  bigamist  or  a  polygamist;  that 
she  is  the  widow  of  Orson  Pratt,  Sen.,  who  died 
prior  to  the  33d  day  of  March,  1882,  after  a  con- 
tinuous residence  In  said  Territory  of  more  than 
thirty  years,  and  that  since  the  death  of  her 
said  husband  she  has  not  cohabited  with  any 

The  affidavit  proposed  by  her  contained  the 
same  allegations. 

Alfred  Randall  and  Mildred  E.  Randall, 
plaintiffs  in  another  action,  sue  as  husband  anil 
wife,  in  the  right  of  the  wife,  for  injury  to  bcr 
by  reason  of  being  deprived  of  her  right  to  vote. 
The  averments  in  the  complaint  as  to  her  qual- 
ifications are  as  follows: 

n  And  the  plaintiffs  allege  that  the  plaintiff 
Mildred  E.  Randall,  is  a  native  citizen  of  Ibc 
United  States  of  America,  and  prior  to  the  2il  rag 
day  of  March,  1883,  was  more  than  twenty-one 
years  of  age;  that  she  has  resided  continuously 
in  the  Territory  of  Utah  for  more  than  twenty 
years,  and  resided  continuously  in  the  second 
precinct  of  Salt  Lnke  City,  in  said  Territory, 
for  more  than  two  years  last  past;  that  she  bus, 
for  more  than  ten  years  prior  to  the  Novemlicr 
I  election  in  1882  lawfully  exercised  the  rights 
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mod  enjoyed  the  privileges  of  the  elective  fran- 
chise in  said  Territory,  and  has,  for  more  than 
fi  ve  yean  last  past,  owned  taxable  property  and 
been  a  taxpayer  in  said  Territory;  and  that  her 
oame  was  on  the  last  registration  list  of  the  vo- 
ters of  the  second  precinct,  made  prior  to  the 
second  Monday  of  September,  1883. 

"And  the  plaintiffs  allege  that  the  plaintiff 
Mildred  E.  Randall,  for  more  than  three  years 
but  past  has  been  and  is  the  wife  of  the  plaint- 
iff Alfred  Randall,  who  is,  and  prior  to  March 
22, 1882,  was,  a  native  born  citizen  of  the  Unit- 
ed States  of  America;  that  she  has  not 


with  more  than  one  woman;  that  she 
bigamist  or  polygamist,  and  never  has  been 
bigamist  or  polygamist,  and  has  not  in  any  way 
violated  the  Act  of  Congress  entitled  '  An  Act 
to  Amend  Section  0352  of  the  Revised  Statutes 
of  the  United  States,  in  Reference  to  Bigamy, 
and  for  Other  Purposes,'  approved  March  22, 
1882." 

The  affidavit  presented  by  her  to  the  deputy 
registration  officer  and  rejected  by  him  con- 
tained the  aame  allegations.  In  all  other  re- 
Bpects  the  complaint  is  similar  to  all  the  others. 

Hiram  B.  Clawson  and  Ellen  C.  Clawson  also 
sue  as  husband  and  wife,  in  the  wife' 
and  the  averments  in  the  complaint  as 
qualifications  are  as  follows; 

"  And  the  plaintiffs  allege  that  the  plaintiff 
Ellen  C  Clawson  is  a  native  citizen  of  the 
United  States  of  America,  and  prior  to  the  33d 
day  of  March,  1882,  was  more  than  twenty-one 

Gars  of  age;  that  she  has  resided  continuously 
the  Territory  of  Utah  for  more  than  thirty- 
three  years,  and  resided  continuously  in  the  fifth 
precinct  of  Bait  Lake  City,  in  said  Territory, 
for  more  than  two  years  last  past;  that  she  has, 
for  more  than  ten  years  prior  to  the  November 
C6]  election  in  1882,  lawfully  exercised  the  rights 
and  enjoyed  the  privileges  of  the  elective  fran- 
chise In  said  Territory,  and  has,  for  more  than 
Ave  yearn  last  past,  owned  taxable  property  and 
been  a  taxpayer  in  said  Territory,  and  that  her 
name  was  on  the  last  registration  list  of  the  vo- 
ters of  said  fifth  precinct, made  prior  to  the  sec- 
ond Monday  of  September,  1882. 

"  And  the  plaintiffs  allege  that  the  plaintiff, 
Ellen  C.  Clawson,  is  not  and  never  has  been  a 
bigamist  or  polygamist.  and  is  not  cohabiting 
and  never  has  cohabited  with  any  man  except 
ber  husband,  the  co-plaintiff  herein,  to  whom 
she  was  lawfully  married  more  than  fifteen 
years  ago,  and  of  whom  she  is  the  first  and  law- 
ful wife. 

"  That  the  plaintiff  Hiram  B.  Clawson  has 
not  married  or  entered  into  any  marriage  con- 
tract or  relation  with  any  woman  within  the 
but  six  years,  and  has  continuously  and  openly 
resided  in  the  City  of  Salt  Lake,  in  said  Terri- 
tory of  Utah,  for  more  than  twenty  years  last 
post." 

She  presented  to  the  deputy  registration  offi- 
cer an  affidavit  setting  forth  the  same  facts. 

In  the  case  In  which  James  M.  Barlow  is 
plaintiff  and  appellant  the  averments  in  the 
plaint  are  altogether  like  those  in  the  case  of 
Murphy,  which  has  been  set  out  in  full. 

In  each  case  a  demurrer  was  filed  to  the  ■ 

Slain  t  by  all  the  defendants  on  the  ground  that 
did  not  state  facts  sufficient  to  constitute  - 
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cause  of  action.  These  demurrers  were  sus- 
tained, and  the  plaintiffs  electing  to  abide  by 
their  pleadings,  judgment  was  rendered  for  the 
defendants,  which  are  now  brought  by  appeals 
for  revision  to  this  court. 

The  Act  of  March  22.  1883,  is  as  follows: 
"AnAct  to  Amend  Section  Fifty-three  hundred 

and  fifty -two  of  the  Revised  Statutes  of  the 

United  States  in  Reference  to  Bigamy,  and 

for  Other  Purposes. 

"Be  it  enacted  by  the  Senate  and  Bourn  of 
Representatives  of  the  United  State*  of  America 
in  Congress  assembled.  That  section  fifty-three 
hundred  and  fifty-two  of  the  Revised  Statutes 
of  the  United  States  be  and  the  same  is  hereby 
amended  so  as  to  read  as  follows,  namely: 

"  Every  person  who  has  a  husband  or  wife  [27 
living  who,  in  a  Territory  or  other  place  over 
which  the  United  States  have  exclusive  juris- 
diction, hereafter  marries  another,  whether  mar- 
ried or  single,  and  any  man  who  hereafter  si- 
multaneously, or  on  the  same  day  .marries  more 
than  one  woman,  in  a  Territory  or  other  place 
over  which  the  United  States  have  exclusive 
Jurisdiction,  is  guilty  of  polygamy,  and  shall 
be  punished  by  a  fine  of  not  more  than  five  hun- 
dred dollars  and  by  imprisonment  for  a  term  of 
not  more  than  live  years;  but  this  section  shall 


marriage  shall  have  been  absent  for  five  si 
cessive  years,  and  is  not  known  to  such  person 
to  be  living,  and  is  believed  by  such  person  to 
be  dead,  nor  to  any  person  by  reason  ot  any  for- 
mer marriage  which  shall  have  been  dissolved 
by  a  valid  decree  of  a  competent  court,  nor  to 
any  person  by  reason  of  any  former  marriage 
which  shall  nave  been  pronounced  void  by  a 
valid  decree  of  a  competent  court,  on  the  ground 
of  nullity  of  the  marriage  contract. 

"  Sec.  3.  That  the  foregoing  provisions  shall 
not  affect  the  prosecution  or  punishment  of  any 
offense  already  committed  against  the  section 
amended  by  the  first  section  of  this  Act. 

"  Sec.  8.  That  if  any  male  person,  in  a  Ter- 
ritory or  other  place  over  which  the  United! 
States  have  exclusive  jurisdiction,  hereafter  co- 
habits with  more  than  one  woman,  he  shall  be 
deemed  guilty  of  a  misdemeanor,  and  ou  con- 
viction thereof  shall  be  punished  by  a  fine  of 
not  more  than  three  hundred  dollars,  or  by  Im- 

K [son  men  t  for  not  more  than  six  months,  or  by 
th  said  punishments,  in  the  discretion  of  the 

"  Sec  4.  That  counts  for  any  or  all  of  the  of- 
fenses named  in  sections  one  and  three  of  this 
Act  may  be  joined  in  the  same  Information  ot 
indictment. 

"  Sec.  0.  That  in  any  prosecution  for  biga- 
my, polygamy,  or  unlawful  cohabitation,  un- 
der any  Statute  of  the  United  States,  It  aball  be 
sufficient  cause  of  challenge  to  any  person  drawn 
or  summoned  as  a  juryman  or  talesman,  first, 
that  he  is  or  has  been  living  in  the  practice  of 
bigamy,  polygamy,  or  unlawful  cohabitation 
with  more  than  one  woman,  or  that  he  is  or  haa 
been  guilty  of  an  offense  punishable  by  either 
of  the  foregoing  sections,  or  by  section  fifty-  P™ 
three  hundred  and  flfty-twoof  the  Revised  Stat- 
utes of  the  United  States,  or  the  Act  of  July 
first,  eighteen  hundred  and  sixty -two,  entitled 
'An  Act  to  Punish  and  Prevent  the  Practice  of 
Polygamy  In  the  Territories  of  the  United  State* 
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living  and  undivorced  wife  at  the  same  time,  or 
to  live  In  the  practice  of  cohabiting  with  more 
than  one  woman;  and  an;  person  appearing  or 
offered  as  a  juror  or  talesman,  and  challenged 
on  either  of  the  foregoing  grounds,  may  be  ques- 
tioned on  his  oath  as  to  the  existence  of  any 
such  cause  of  challenge,  and  other  evidence 
may  be  introduced  bearing  upon  the  question 
raised  by  such  challenge ;  and  this  question  shall 
be  tried  by  the  court.  But  as  to  the  first  ground 
of  challenge  before mentioned,  the  person  chal- 
lenged shall  not  be  bound  to  answer  if  he  shall 
say  upon  his  oath  that  he  declines  on  the  ground 
that  his  answer  may  tend  to  criminate  himself; 
and  If  he  shall  answer  as  to  said  first  ground, 
bis  answer  shall  not  be  given  in  evidence  in  any 
criminal  prosecution  against  him  for  any  of- 
fense named  In  sections  one  or  three  of  this 
Act,  but  if  he  declines  to  answer  on  any  ground, 
he  shall  be  rejected  as  Incompetent. 

"Sec.  6.  That  the  President  is  hereby  au- 
thorized to  grant  amnesty  to  such  classes  of  of- 
fenders guilty  of  bigamy,  polygamy,  or  unlaw- 
ful cohabitation,  before  the  passage  of  this  Act, 
on  such  conditions  and  under  such  limitations 
as  be  shall  think  proper;  but  no  sucb  amnesty 
shall  have  effect  unless  the  conditions  thereof 
•hall  be  complied  with. 

"  Sec.  7.  That  the  issue  of  bigamous  or  po- 
lygamous marriages,  known  as  Mormon  mar- 
riages, in  cases  in  which  sucb  marriages  have 
been  solemnized  according  to  the  ceremonies 
of  the  Mormon  sect,  in  any  Territory  of  the 
United  States,  and  such  issue  shall  have  been 
born  before  the  first  day  of  January,  Anno 
Domini  eighteen  hundred  and  eighty-three,  are 
hereby  legitimated. 

"Sec.  8.  That  no  polygamlst,  bigamist,  or 
any  person  cohabiting  with  more  than  one  wo- 
man, and  no  woman  cohabiting  with  any  of  the 
persons  described  as  aforesaid  In  this  section,  in 
any  Territory  or  other  place  over  which  the 
United  States  have  exclusive  jurisdiction,  shall 
be  entitled  to  vote  at  any  election  held  in  any 
such.  Territory  or  other  place,  or  be  eligible  for 
election  or  appointment  to  or  to  be  entitled  to 
hold  any  office  or  place  of  public  trust,  honor  or 
emolument,  in,  under,  or  for  any  sucb  Terri- 
tory or  place,  or  under  the  United  Stales. 

"  Sec.  9.  That  all  the  registration  and  elec- 
tion offices  of  every  description  in  the  Terri- 
tory of  Utah  are  hereby  declared  vacant,  and 
each  and  every  duty  relating  to  the  registration 
of  voters,  the  conduct  of  ejections,  the  receiv- 
ing or  rejection  of  votes,  and  the  canvassing 
and  returning  of  the  same,  and  the  issuing  of 
certificates  or  other  evidence  of  election  In  said 
Territory,  shall,  until  other  provisions  be  made 
by  the  Legislative  Assembly  of  said  Territory 
as  is  hereinafter  by  this  section  provided,  be 
performed  under  the  existing  laws  of  the  Unit- 
ed States  and  of  said  Territory  by  proper  per- 
sons, who  shall  be  appointed  to  execute  such 
offices  and  perform  such  duties  by  a  board  of 
five  persons,  to  be  appointed  by  the  President, 
by  and  with  the  advice  and  consent  of  the  Sen- 
ate, not  more  than  three  of  whom  shall  be  mem- 
bers of  one  political  party;  and  a  majority  of 
whom  shall  be  a  quorum.  The  members  of  said 
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dollars  per  annum,  and  shall  continue  In  office 
until  the  Legislative  Assembly  of  said  Territory 
shall  make  provision  for  filling  said  offices  as 
herein  authorized.  The  secretary  of  the  Ter- 
ritory shall  be  the  secretary  of  said  board,  and 
keep  a  journal  of  its  proceedings,  and  attest  the 
action  of  said  board  under  this  section.  The 
canvass  and  return  of  all  the  votes  at  elections 
in  said  Territory  for  members  of  tbe  Legisla- 
tive Assembly  thereof  shall  also  be  returned  to 
said  board,  which  shall  canvass  all  such  returns 
issue  certificates  of  election  to  those  per- 
who,  being  eligible  for  such  election,  shall 
appear  to  have  been  lawfully  elected,  wbiclt 


Provided,  That  said  board  of  five  persons  shall 
not  exclude  any  person,  otherwise  eligible  to 
vote,  from  the  polls  on  account  of  any  opinion 
such  person  may  entertain  on  the  subject  of 
bigamy  or  polygamy,  nor  shall  they  refuse  to  [80 
count  any  such  vote  on  account  of  the  opinion 
of  the  person  casting  it  on  tbe  subject  of  biga- 
my or  polygamy;  but  each  House  of  such  As- 
sembly, after  its  organization,  shall  have  pow- 
er to  decide  upon  the  elections  and  qualifica- 
tions of  its  members;  and  at  or  after  the  first 
meeting  of  said  Legislative  Assembly,  whose 
members  shall  have  been  elected  and  returned 
according  to  the  provisions  of  this  Act,  said  Leg- 
islative Assembly  may  make  such  laws,  con- 
formable to  the  organic  Act  of  said  Territory 
and  not  inconsistent  with  other  laws  of  the 
United  States,  as  it  shall  deem  proper,  concern- 
ing the  filling  of  the  offices  in  said  Territory  de- 
clared vacant  by  this  Act." 

Section  6862  of  the  Revised  Statutes,  which 
the  foregoing  Act  amends,  reads  as  follows: 
"  Every  person  having  a  husband  or  wife  liv- 
ing who  marries  another,  whether  married  or 
single,  in  a  Territory  or  other  place  over  which 
the  United  States  have  exclusive  jurisdiction, 
Is  guilty  of  bigamy  and  shall  be  punished  by  a 
fine  of  not  more  than  five  hundred  dollars,  and 
by  Imprisonment  for  a  term  not  more  than  live 
years;  but  this  section  shall  not  extend  to  any 
person  by  reason  of  any  former  marriage, whose 
husband  or  wife  by  sucb  marriage  Is  absent  for 
five  successive  years  and  is  not  known  to  sucb 
person  to  be  living,  nor  to  any  person  by  rea- 
son of  any  former  marriage  which  baa  been  dis- 
solved by  decree  of  a  competent  court,  nor  to 
any  person  by  reason  of  any  former  marriage 
which  has  been  pronounced  void  by  decree  of  a 
competent  court  on  the  ground  of  nullity  of  the 

At  the  time  of  the  passage  of  the  Act  of  March 
22, 1882,  the  qualifications  of  voters  prescribed 
by  the  Territorial  Legislature,  whose  right  to 
do  so  was  conferred  by  the  organic  Act  of  Utah, 
were  as  follows:  If  males,  they  were  required 
to  be  citizens  of  the  United  States,  over  twenty- 
one  years  of  age,  and  constant  residents  in  tbe 
Territory  d urine  the  six  months  next  preceding 
the  election,  ana  no  person  was  to  be  deemed  a 
resident  unless  he  was  a  taxpayer  in  the  Terri- 
tory; if  females,  they  were  required  to  be  of  the 
age  of  twenty-one  years,  resident  in  the  Terri- 
tory six  months  next  preceding  the  election, 
ana  born  or  naturalized  In  the  Dnited  States, 
or  the  wife,  widow  or  daughter  of  a  native  born 
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or  naturalized  citizen  of  the  United  Stales.  (Act 
to  establish  a  territorial  government  for  Utah, 
approved  September  9, 1850.S  Stats.  ntL.,453; 
Comp.  I*ws  of  Utah,  1B78,  p.  88). 

At  the  same  time  there  was  also  in  force  chaj 
12  of  the  laws  of  Utah,  1878,  providing  for  tt 
registration  of  voters  and  to  further  regulate 
the  manner  of  conducting  elections  in  that  Ter- 
ritory. 

That  Act  contains  the  following  provisions: 
"  That  the  assessors  In  their  respective  coun- 
ties are  hereby  constituted  the  registration  offi- 
cers, and  they  are  required  to  appoint  a  resident 
deputy  in  each  precinct  to  assist  in  carrying  out 
the  provisions  of  this  Act,  and  before  the  tlrst 
Monday  In  J'ine,  1878,  in  person  or  by  deputy, 
they  shall  visit  every  dwelling  In  each  precinct, 
ana  make  careful  Inquiry  as  to  any  or  all  per- 
sons entitled  to  vote,  and  each  assessor  or  dep- 
uty, in  all  cases,  shall  ascertain  upon  what 
ground  such  person  claims  to  be  a  voter,  and  he 
•ball  require  each  person  entitled  to  vote  and 
desiring  to  be  registered  to  take  and  subscribe 
In  substance  the  following  oath  or  affirmation: 
'  Territory  of  Utah,  I  „. 
■Ontntg ,]"■ 

■  j^ (  being  first  duly  swom,  depose 

and  say  that  I  am  over  twenty-one  years  of  age 
and  have  resided  In  the  Tem'ory  of  Utah  for 

six  months,  and  in  the  precinct  of one 

month  next  preceding  the  date  hereof,  and  (if 
a  male)  am  a  ('native  horn '  or  'naturalized,'  as 
the  case  may  be)  citizen  of  the  United  States, 
ft nd  a  taxpayer  in  this  Territory;  (or,  if  a  fe- 
Inale),  I  am  'native  born'  or 'naturalized,' or 
the  '  wife,' '  widow,'  or  '  daughter '  fas  the  case 
may  be)  of  a  native  born  or  naturalized  citizen 
of  the  United  States. 

■  Subscribed  and  sworn  to  before  me  this  — 
day ,  A.  D.  18—. 

' -,  Anemor.' 

"  Upon  the  receipt  of  such  affidavit  the  as- 
sessor as  aforesaid  shall  place  the  name  of  such 
voter  upon  the  register  list  of  the  voters  of  the 
county. 

"  Sec.  2.  It  shall  also  be  the  duty  of  the  as- 
sessor of  each  county,  in  person  or  by  deputy, 
at  the  time  of  making  the  annual  assessment  for 
taxes  in  each  year,  beginning  in  1879,  to  take 
up  the  transcript  of  the  next  preceding  registra- 
tion list  and  proceed  to  the  revision  of  the  same, 
and  for  this  purpose  he  shall  visit  every  dwell- 
ing house  in  each  precinct,  and  make  careful 
inquiry  if  any  person  whose  name  Is  on  his  list 
has  died,  or  removed  from  the  precinct,  or  is 
otherwise  disqualified  as  a  voter  of  such  pre- 
cinct, and  if  so  to  erase  the  same  therefrom ; 
or  whether  any  qualified  voter  resides  therein 
whose  name  is  not  on  his  list,  and  if  so,  to  add 
the  same  thereto,  in  the  manner  as  provided  in 
the  preceding  aection. 

"  Sec.  8.  It  shall  also  be  the  duty  of  each  as- 
sessor, in  person  or  by  deputy,  during  the  week 
commencing  the  first  Monday  in  June  of  each 
year,  at  bis  office,  to  enter  on  bis  registry  list 
the  name  of  any  voter  that  may  have  been  omit- 
ted, on  auch  voter  appearing  and  complying 
with  the  provision  of  the  first  section  of  this  Act 
required  of  voters  for  registration  purposes. 

"  Sec  i.  Upon  the  completion  of  the  list,  It 
shall  be  the  duly  of  each  assessor  as  aforesaid 
to  proceed  to  make  out  a  list  in  alphabetical  or- 
der, for  each  precinct,  containing  the  names  of 
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all  the  registered  voters  of  such  precinct,  and  be 
shall,  on  or  before  the  first  day  of  July  in  each 
year,  deliver  all  of  said  lists  and  affidavits  to  the 
clerk  of  the  county  court. 

"  Sec.  0.  The  clerk  of  the  county  court  shall 
deliver  to  the  assessor  the  registry  lists  when- 
ever necessary  for  the  revision  thereof,  or  add- 
ing names  thereto,  and  the  assessor  in  person  ot 
by  deputy  shall,  during  the  week  commencing 
the  second  Monday  in  September  In  the  year 
1878  and  every  second  year  thereafter,  enter 
names  of  voters  on  the  registry  list  In  the  man- 
ner provided  in  section  three  of  this  Act,  and 
upon  the  list  being  completed,  proceed  as  re- 
quired by  section  four  of  this  Act;  Prodded, 
That  In  such  case  he  shall  deliver  the  list  sad 
affidavits  on  or  before  the  10th  day  of  October 
in  such  year. 

"  Sec  6.  Voters  removing  from  one  election 
precinct  to  another  in  the  same  county  may  ap- 


the  county  court,  and  have  their  names  erased  ._, 
therefrom,  and  they  may  thereupon  have  their  ls" 
names  registered  in  the  precinct  to  which  they 

"Sec.7.  The  clerk  of  the  countycourt  shall 
file  and  carefully  preserve  all  said  affidavits  and 
registry  lists,  and  shall  make  a  copy  of  each  pre- 
-*— *  registry  list,  and  cause  the  same  to  be  post- 


and  transmit  another  copy  to  the  Judges  of 
election. 

"  Sec  8.  The  clerk  of  the  county  court  shall 
cause  to  be  printed  or  written  a  notice  which 
shall  designate  the  offices  to  be  filled,  and  stat- 
ing that  the  election  will  commence  at , 

[designating  the  place  for  holding  the  polls], 
one  hour  after  sunrise,  and  continue  until  sun- 
set on  the  —  day  of  ,  18—  (naming  the 

day  of  election].    Dated  at ,  A.  D.  18—. 


fifteen  days  before  the  election,  In  three  public 
places  in  said  precinct  best  calculated  to  give 
notice  to  all  the  voters.  It  shall  also  be  the  duty 
of  the  clerk  of  the  county  court  to  give  notice 
on  the  lists  so  posted  that  the  senior  justices  of 
the  peace  for  said  precinct  will  hear  objections 
to  the  right  to  vote  of  any  person  registered  un- 
til sunset  of  the  fifth  day  preceding  the  day  of 
election.  Paid  object  ions  shall  be  mad  b  by  a  qual- 
ified voter,  in  writing,  and  delivered  to  the  said 
justice,  who  shall  issue  a  written  notice  to  tho 

Eerson  objected  to,  stating  the  place,  day  and 
our  when  the  objection  will  be  heard.  The 
person  making  the  objection  shall  serve,  or 
cause  to  be  served,  said  notice  upon  the  person 
objected  to,  and  shall  also  make  returns  of  such 
service  to  the  justice  before  whom  the  objection 
shall  be  heard.  Upon  the  hearing  of  the  case, 
if  said  justice  shall  find  that  the  person  object- 
ed to  is  not  a  qualified  voter,  be  shall,  within 
three  days  prior  to  the  election,  tronatnit  a  cer- 
"Med  list  of  the  names  of  all  such  una uali fled 


Digitized  by  G00gle 


10-47 


BUPBEME   COTTtT    OF   T 


i  United  States. 


county,  one  at  least  of  whom  shall  be  of  the 

Elitical  part;  that  was  In  the  minority  at  the 
t  previous  election,  if  any  such  party  there  be 
in  such  precinct,  to  act  as  judges  of  general  and 
special  elections;  and  they  shall  designate  one 
of  the  persons  appointed  to  preside,  and  the 
other  two  to  act  as  clerks  of  said  elections.  And 
the  clerk  of  said  court  shall  make  out  certifi- 
cates of  said  appointments,  and  transmit  the 
same  by  mail  or  other  safe  conveyance  to  the 
persona  so  appointed,  who,  previous  to  entering 
upon  said  office,  shall  take  and  subscribe  on 
O&th  to  the  effect  that  they  will  well  and  faith- 
fully perform  all  the  duties  thereof  to  the  best 
of  their  ability,  and  that  they  will  studiously 
endeavor  to  prevent  any  fraud,  deceit  or  abuse 
at  any  election  over  which  they  may  preside. 
If,  in  any  precinct,  any  of  such  judges  decline 
to  serve  or  fail  to  appear,  the  voters  of  said  pre- 
cinct, first  assembled  on  the  day  of  election,  to 
.  the  number  of  six,  at  or  immediately  after  the 
time  designated  for  opening  the  polls,  may  elect 
a  judge  or  judges  to  fill  the  vacancy,  and  the 
persons  so  elected  shall  qualify  as  hereinbefore 
provided." 

Sections  10  and  11  prescribe  how  ballot-boxes, 
keys,  etc.,  shall  be  procured,  and  provide  for 
envelopes  and  ballots,  and  for  keeping  the  box- 
es during  the  votincand  until  the  canvass;  and 
section  12  provides  how  the  judges  shall  keep 
the  lists,  etc. 

"  Bee.  18.  Every  voter  shall  designate  on  a 
single  ballot,  written  or  printed,  the  name  of  the 

Serson  or  persons  voted  for,  with  a  pertinent 
esignation  of  the  office  to  be  filled,  and  when 
any  question  is  to  be  decided  in  the  affirmative 
or  negative,  he  shall  state  the  proposition  at  the 
bottom  of  the  ballot,  and  write  thereunder  yes 
or  no,  as  he  may  desire  to  vote  thereon,  which 
ballot  shall  be  neatly  folded  and  placed  in  one  of 
the  envelopes  hereinbefore  provided  for,  and  de- 
livered lo  the  presiding  judge  of  election,  who 
shall,  in  the  presence  of  the  voter,  on  the  name 
of  the  proposed  voter  being  found  on  the  regis- 
try list,  and  on  all  challenges  to  such  vote  be- 
ing decided  In  favor  of  such  voter,  deposit  it  in 
the  ballot  box,  without  any  mark  whatever  be- 
ing placed  on  such  envelope;  otherwise  the  bal- 
lot shall  be  rejected." 
The  remainder  of  the  Act  relates  to  the  can- 
.9  and  certificates  of  election. 


Bennett,  for  appellants. 

Mean.  S,  F.  Phillips,  BolicitoT-Qen.,  and 
Benjamin  Harris  Brewster,  Atty-Qen., 
for  appellees. 

Mr.  Justice  Matthews  delivered  the  opin- 
ion of  the  court: 

These  cases,  although  actions  at  law,  were 
not  tried  by  jury;  and  therefore  are  rightly 
brought  here  by  appeal,  according  to  the  pro- 
vision of  the  Act  of  Congress  of  April  7,  1874, 
18  Stat,  at  L.,  pt.  3,  p.  27;  Supplement  Rev. 
Stat.,  12;  StringfeXloto  v.  Cain,  99  U.  8..  810 
pik.  25,  L.cd.4217;  See/>t  v.  Bouehton,  105  V. 
B.,285[Bk.  2«,L.ed.,  10181;  Wool f  V.Hamilton, 
108  U.  S.,  15  [Bk.  27,  L.  ed.,  635]. 


said  Territory,  willfully  and  maliciously,  by  the 
acts  and  in  the  manner  aforesaid,  refused  the 
plaintiff  registration  as  a  voter,  at  the  said  reg- 
istration commenced  on  the  second  Monday  of 
September,  1882,  and  deprived  the  plaintiff  of 
the  right  to  vote  at  the  election  held  in  said  Terri- 
tory on  the  7th  day  of  November,  1883,  and  at 
alt  elections  under  said  registration." 

The  acts,  which  it  is  alleged  were  done  by 
the  five  defendants,  as  a  Board  of  Commission- 
ers or  Canvassers,  under  the  law  of  March  22. 
1882,  and  which  contributed  to  the  wrong  and 
constituted  part  of  it,  are,  that  they  prescribed 
as  a  condition  of  registration  an  unauthorized 
oath,  set  out  in  the  complaint,  in  a  rule  promul- 
gated by  them  for  the  government  of  the  regis- 
tration officers;  and  that  the  deputy  registra- 
tion officer  having,  in  obedience  to  such  rule, 
"acting  under  the  directions  of  the  other  de- 
fendants," willfully  and  maliciously  refused  to 
receive  the  affidavit  tendered  by  the  plaintiff  in 
lieu  of.  that  prescribed  by  the  rule  of  the  board, 
and  to  register  the  plaintiff;  and  that  the  county 
registration  officer,  on  appeal,  having  refused 
to  order  otherwise,  the  Board  of  Commission- 
ers also  refused  to  reverse  and  correct  these  rul- 
ings and  to  direct  the  registration  of  the  plaint- 
iffs respectively,  but  affirmed  and  approved  the 

But  an  examination  of  the  ninth  section  of 
the  Act  of  March  22,  1682  [22  Stat,  at  L.,  SO], 
providing  for  the  appointment  and  prescribing 
the  duties  and  powers  of  that  board, shows  that 
they  have  no  functions  whatever  in  respect  to 
the  registration  of  voters,  except  the  appoint- 
ment of  officers  inplace  of  those  previously  au- 
thorized, whose  offices  are  by  that  section  of  the 
law  declared  to  be  vacant;  and  the  persons  ap- 
pointed to  succeed  them  are  not  subject  to  the 
direction  and  coutrol  of  the  board,  but  are  re- 
quired, until  other  provision  be  made  by  the 
Legislative  Assembly  of  the  Territory,  to  per- 


States  and  of  said  Territory."  The  board  are 
not  authorized  lo  prescribe  rules  for  governing 
them  in  the  performance  of  these  duties,  much 
less  to  prescribe  any  qualifications  for  voters  as 
aconditiooof  registration.  The  statutory  pow- 
ers of  the  board  are  limited  to  the  appointment 
of  the  registration  and  election  officers,  author- 
thorlzed  to  act  in  the  first  instance  under  the 
law  until  provision  is  made  by  the  Territorial 
Legislature  for  the  appointment  of  tueir  suc- 
cessors, and  to  tbe  canvass  of  the  returns  and 
the  Issue  of  certificates  of  election  "to  those 
persons  who,  being  eligible  for  such  election, 
shall  appear  to  have  been  lawfully  elected." 
The  proviso  In  the  section  does  indeed  declare 
"  that  said  board  of  five  persona  shall  not  ex- 
elude  any  person  otherwise  eligihle  to  vote  from 
the  polls  on  account  of  any  opinion  such  per- 
son may  entertain  on  the  subject  of  bigamy  or 
polygamy; "  but,  in  the  absence  of  any  general 
ana  express  power  over  the  subject  of  declar- 
ing the  qualifications  of  voters,  it  is  not  a  Just 
inference  from  the  words  of  this  proviso  that 
it  was  intended  to  admit  by  implication  the  ex- 
istence of  any  authority  in  the  board  to  exclude 
from  registration  or  the  right  to  vote,  any  per. 
son  whatever,  or  In  any  manner  to  define  and 
declare  what  the  qualifications  of  a  voter  shall 
be.    The  prohibition  against  excluding  any  per- 
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•on  from  the  polls  for  the  reason  assigned 
must  be  construed  with  the  additional  injunc- 
tion, "  nor  shall  they  refuse  to  count  any  such 
Tote  on  account  of  the  opinion  of  the  person 
casting  It  on  the  subject  of  bigamy  or  polyga- 
my," to  apply  to  the  action  of  the  board  in  can- 
Tassing  the  returns  of  elections,  made  to  them 
by  the  officers  holding  such  elections;  or,  if  it 
includes  more,  It  is  to  be  taken  as  the  announce- 
ment of  a  general  principle  to  govern  all  offi- 
cers concerned  In  the  registration  of  voters  or 
the  conduct  of  elections. 
It  follows  that  the  rules  promulgated  by  the 


board,  prescribing  the  form  of  oath  to  lie 

"  of  persons  oC..^       ..„"... 
and  which  constitute  the  directions  under  which 


actedo 


a  offering  to  register  as  voters, 


it  is  alleged  the  registration  officers  acted,  were 
without  force,  and  no  effect  can  be  given  to 
them.  It  cannot  be  alleged  that  they  had  the 
effect  in  law  of  preventing  the  registration  of 
the  plaintiffs,  for  the  registration  officers  were 
not  bound  to  obey  them;  and  if  they  did  so, 
they  did  it  in  their  own  wrong.  There  was  no 
relation  between  the  board  and  the  officers  ap- 
pointed by  them  of  principal  and  agent,  so  as 
to  make  the  members  of  the  former  liable  for 
what  the  latter  may  have  illegally  done  under 
their  instructions; and,  therefore,  no  connection 
in  law  between  the  acts  of  the  board  as  charged 
and  the  wrongs  complained  of. 

The  judgment  in  favor  of  the  defendants, 
composing  the  Board  of  Commissioners,  upon 
their  demurrer,  therefore,  was  rightly  rendered. 

The  cases,  as  to  the  other  defendants,  the  reg- 
istration officers,  stand  on  different  principles. 
If  they  were  merely  ministerial  officers,  and  if 
they  have  deprived  the  respective  plaintiffs  of 
their  right  to  be  registered  as  voters,  in  viola- 
tion of  law,  they  may  be  responsible  in  an  ac- 
tion for  damages-  Whether  they  are  so  must 
depend,  In  the  first  instance,  not  upon  what 
they  have  done  or  omitted,  but  upon  the  ques- 
tion whether  the  plaintiffs  have  severally  shown 
themselves  entitled  to  the  right  of  which  it  is 
alleged  they  were  illegally  deprived. 

And  in  entering  upon  the  consideration  of 
this  point  it  Is  to  be  observed,  in  the  first  place, 
that  the  pleader  has  not  in  any  of  the  cotn- 

{ hunts  alleged,  as  matter  of  fact,  that  theplaint- 
t  waa  a  legally  qualified  voter,  entitled  to  be 
registered  as  such.  He  has  preferred,  in  each 
case,  with  variations  to  suit  the  circumstances, 
to  aver  the  existence  of  specific  enumerated 
qualifications,  and  the  absence  of  specific  and 
enumerated  disqualifications,  leaving  it  to  be  in- 
ferred, as  a  matter  of  law,  that  the  plaintiff  was 
a  legally  qualified  voter  and  entitled  to  be  reg- 
istered as  sucb.  That  legal  inference  is  neces- 
sary to  complete  the  case  as  stated;  and  the  suf- 
ficiency of  the  statement  must  depend  on  wheth- 
er all  the  positive  qualifications  required  by  law 
are  alleged  to  have  existed,  and  all  the  disqual- 
ifications affixed  by  law  have  been  negatived. 
To  ascertain  this  we  have  to  compare  the  al- 
legations of  the  complaint  In  each  case  with  the 
requisitions  of  the  law,  and,  by  construction,  to 
determine  whether  they  conform. 

So  far  aa  the  requirements  of  the  law  exist- 
ing at  the  time  of  the  passage  of  the  Act  of 
March  22,  1882,  and  which  continued  in  force 
concurrently  with  that,  are  concerned,  there  ia 
no  difficulty.  Each  of  the  plaintiffs  is  shown 
to  have  been  a  qualified  voter,  unless  disquali- 
114  V.  H. 


fled  by  the  latter  Act.  The  only  question  ia 
whether  they  have  brought  themselves  within 
the  meaning  of  that  Act.  The  language  -n 
which  the  questions  arise  occurs  In  the  8th  sec- 
tion, and  Is:  "That  no  [K 
or  any  person  cohabiting  » 
woman,  and  no  woman  cohabiting  with  any  of 
the  persons  described  as  aforesaid  In  this  sec- 
tion," etc.,  that  is,  with  any  polygamist,  biga- 
mist, or  person  cohabiting  with  more  than  one 
woman,  shall  be  entitled  to  vote  at  any  election 
held  in  the  Territory. 
In  the  case  in  which  Mary  Ann  M.  Pratt  la 

Slaintiff,  she  clearly  excludes  herself  from  the 
isquali  fixations  of  the  Act.  She  alleges  in  her 
complaint  "  that  she  Is  not  and  never  has  been 
a  bigamist  or  a  polygamist;  that  she  is  the  wid- 
ow of  Orson  Pratt,  Sen.,  who  died  prior  to  the 
23d  day  of  March,  1882,  after  a  continuous  res- 
idence in  said  Territory  of  more  than  thirty 
years,  and  that  since  the  death  of  her  said  hus- 
band she  has  not  cohabited  with  any  man," 

The  same  Is  true  In  reference  to  the  allega- 
tions of  the  complaint  in  the  case  in  which  Mil- 
dred E.  Randall  and  her  husband  are  plaintiffs. 
They  are,  "  that  the  plaintiff,  Mildred  B.  Ran- 
dall, for  mora  than  three  years  last  past  hits 
been  and  is  the  wife  of  the  plaintiff  Alfred  Ran- 
dall, who  Is  and  prior  to  March  22,  1682,  was  a 
native  born  citizen  of  the  United  States  of  Amer- 
ica;  that  she  lias  not  on  or  since  March  32,  188S, 
cohabited  with  any  bigamist,  polygamist,  or 
with  any  man  cohabiting  with  more  than  one 
woman;  that  she  is  not  a  bigamist  or  polyga- 
mist, and  never  haa  been  a  bigamist  or  polyga- 
mist, and  has  not  in  any  way  violated  the  Act  [39] 
of  Congress  entitled  '  An  Act  to  Amend  Section 
5352  of  the  Revised  Statutes  of  the  United  States 
in  reference  to  Bigamy,  and  for  Other  Pur- 
poses,' approved  March  22,  1882." 

The  requirements  of  the  eighth  section  of  the 
Act,  in  reference  to  a  woman  claiming  the  right 
to  vote,  are  that  she  does  not,  at  the  time  she 
offers  to  register,  cohabit  with  a  polygamist, 
bigamist,  or  person  cohabiting  with  more  than 
one  woman;  and  It  Is  sufficient,  if  the  com- 
plaint denies  the  disqualification  in  the  language 
of  the  Act.  These  requirements  arc  fully  met 
in  the  two  cases  just  referred  to. 

The  case  of  Ellen  C.  Clawson  is  different.  In 
the  complaint,  filed  by  herself  and  her  husband, 
it  is  alleged  that  she  "ia  not  and  never  has  been 
a  bigamist  or  polygamist,  and  is  not  cohabiting 
and  never  has  cohabited  with  any  man  except 
her  husband,  the  co-plaintiff  herein,  to  whom 
she  was  lawfully  married  .more  than  fifteen 

fears  ago,  and  of  whom  she  is  the  first  ami  law- 
ul  wife;  that  the  plaintiff,  Hiram  B.  Clawson, 
has  not  married  or  entered  into  any  marriage 
relation  with  any  woman  within  tha 
.  .  _  years,  and  has  continuously  and  openly 
resided  in  the  City  of  Salt  Lake,  in  said  Terri- 
tory of  Utah,  for  more  than  twenty  years  last 

It  is  quite  consistent  with  these  statements, 
that  the  husband  of  tbe  female  plaintiff  was  at 
the  time  she  claimed  registration,  a  bigamist, 
or  a  polygamist,  or  that  be  was  then  cohabiting 
with  more  than  one  woman;  and  that  she  waa 
cohabiting  with  him  at  the  same  time.  She 
fcould  be,  on  either  supposition,  expressly  dis- 
qualified from  voting  by  tbe  eighth  section  of 
the  Act  of  March  22. 1882,  and  she  does  not 
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negative  the  fact  It  cannot  therefore  be  in- 
ferred that  she  was  a  lawfully  qualified  voter. 
The  cares  of  Murphy  and  Barlow  are  alike  in 
substance.  In  Murphy's  case,  the  allegations 
an,  "  that  he  baa  not  since  more  than  three 
years  prior  to  March  22,  1882,  married  or  en- 
tered into  any  marriage  contact  or  relation  with 
any  woman,  or  in  anywise  violated  the  Act  of 
Congress  approved  July  1, 1882  [12  Stat,  at  L., 
501],  defining  and  providing  for  tlie  punishment 
of  bigamy  in  the  Territories,  •  •  •  and  has 
rAft1  not  violated  any  of  the  provisions  of  the  Act  of 
'""  Congress  approved  March  22, 1882,  etc.,  *  *  * 
and  that  he  has  not,  on  or  since  the  22d  day  of 
March,  1882,  cohabited  with  more  than  one  wo- 
man, and  has  never  been  cbarged  with  or  ac- 
cused or  convicted  of  bigamy  or  polygamy,  or 
cohabiting  with  more  than  one  woman,  in  any 
court  or  oefore  any  officer  or  tribunal."  In 
Barlow's  case,  the  statement  on  one  point  is 
stronger.  It  is,  "  that  he  has  not,  on  or  since 
the  first  day  of  July,  1862,  married  or  entered 
into  any  marriage  contract  or  relation  with  any 
woman,  or  in  anywise  violated  the  Act  of  Con- 
gress approved  July  1,  1882,  defining  and  pro- 
viding for  the  punishment  of  bigamy  in  the 
Territories."  That  is  to  say,  that,  although  he 
may  have  married  a  second  wife,  it  was  before 
any  law  existed  in  the  Territory  prohibiting  it, 
ana,  therefore,  it  could  not  have  been  a  crimi- 
nal offense  when  committed. 

But  in  both  cases  the  complaints  omit  the  al- 
legation that,  at  the  time  the  plaintiffs  respect- 
ively claimed  to  be  registered  as  voters,  tbey 
were  not  each,  either  a  bigamist  or  a  polyga- 
mlst. 


v  the  appellants. 

The  words  "bigamist"  and  "polygamist" 
evidently  are  not  used  in  this  statute  in  the 
sense  of  describing  those  who  entertain  the  opin- 
ion that  bigamy  and  polygamy  ought  to  be  tol- 
erated as  b  practice  not  inconsistent  with  the 
good  order  of  society,  the  welfare  of  the  race, 
and  a  true  code  of  morality,  if  such  there  be; 
because,  in  the  proviso  in  the  ninth  section  of 
the  Act,  it  is  expressly  declared  that  no  person 
shall  be  excluded  from  the  polls,  or  be  denied 
his  vote,  on  account  of  any  opinion  on  the 
subject. 

It  is  argued  that  tbey  cannot  be  understood 
at  meaning  those  who,  prior  to  the  passage  of 
the  Act  of  March  22,  1882,  had  contracted  a 
bigamous  or  polygamous  marriage,  either  in 
violation  of  an  existing  law,  such  as  that  of 
July  1,  1862,  or  before  the  enactment  of  any 
law  forbidding  it;  for  to  do  so  would  give  to 
the  statute  a  retrospective  effect,  and  by  thus 
depriving  citizens  of  civil  rights,  merely  on  ac- 
[411  count  of  past  offenses,  or  on  account  of  acts 
which  when  committed  were  not  offenses,  would 
make  it  an  ez  pott  J 'otto  law,  and  therefore  void. 
And  tbe  conclusion  is  declared  to  be  necessary, 
that  the  words  polygamist  and  bigamist,  asused 
In  the  8th  section  of  the  Act,  can  mean  only 
such  persons  as, having  violated  the  first  section 
of  the  Act,  are  guilty  of  polygamy;  that  is, 
"Every  person  who  has  a  husband  orwife  liv- 
""  Xi  who,  in  a  Territory  or  oilier  place  over 
i  the  United  States  have  exclusive  juris- 
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diction,  hereafter  marries  another,  whether  mar- 
ried or  single,  and  any  man  who  hereafter  si- 
multaneously or  on  the  same  day  marries  mora 
than  one  woman,  in  a  Territory  or  other  place 
over  which  the  United  States  have  exclusive 
jurisdiction." 

But  there  Is  another  meaning  which  may  be 
given  to  tbese  words,  which,  we  think,  is  the 
one  intended  by  Congress.  In  our  opinion,  any 
man  is  a  polygamist  or  bigamist,  in  the  sense  of 
this  section  of  the  Act,  who,  having  previously 
married  one  wife,  still  living,  and  having  an- 
other at  the  time  when  he  presents  himself  to 
claim  registration  as  a  voter,  still  maintains  thai 
relation  to  a  plurality  of  wives,  although  from 
the  date  of  the  passage  of  the  Act  of  March  22, 
1882,  until  the  day  he  offers  to  register  and  to 
vote,  he  may  not  in  fact  have  cohabited  with 
more  than  one  woman.  Without  regard  to  the 
question  whether  at  the  time  he  entered  into 
such  a  relation  it  was  a  prohibited  and  punish- 
able offense,  or  whether  by  reason  of  lapse  of 
time  since  its  commission  a  prosecution  for  it 
may  not  be  barred,  if  he  still  maintains  the  re- 
lation he  is  a  bigamist  or  polygamist,  because 
that  is  the  itatttt  which  the  fixed  habit  and 
practice  of  his  living  has  established.  He  has 
a  plurality  of  wives,  more  than  one  woman 
whom  he  recognizes  as  a  wife,  of  whose  chil- 
dren he  is  the  acknowledged  father,  and  whom 
with  their  children  he  maintains  as  a  family,  of 
which  he  is  the  head.  And  this  status  as  to  sev- 
eral wives  may  well  continue  to  exist,  as  a  prac- 
tical relation,  although  for  a  period  he  may  not 
in  fact  cohabit  with  more  than  one;  for  that  is 
quite  consistent  with  the  constant  recognition  of 
the  same  relation  to  many,  accompanied  with  a 
possible  intention  to  renew  cohabitation  with 
one  or  more  of  the  others  when  it  may  be  con- 
It  is  not  therefore  because  the  person  has 
committed  the  offense  of  bigamy  or  polygamy, 
at  some  previous  time,  in  violation  of  some  ex- 
isting statute,  and  as  an  additional  punishment 
for  its  commission,  that  he  is  disfranchised  by 
the  Actof  Congress  of  March  22,  1882;  nor  be- 
cause he  is  guilty  of  the  offense  as  defined  and 
punished  by  the  terms  of  that  Act*  but  because, 
having  at  some  time  entered  into  a  bigamous  or 
polygamous  relation  by  a  marriage  with  a  sec- 
ond or  third  wife  while  the  first  was  living,  he 
still  maintains  it  and  has  not  dissolved  it,  al- 
though for  the  time  being  he  restricts  actual  co- 
habitation to  but  one.  He  might  in  fact  ab- 
stain from  actual  cohabitation  with  all,  and  bat 
still  as  much  as  ever  a  bigamist  or  a  polyga- 
mist. He  can  only  cease  to  be  such  when  lie 
has  finally  and  fully  dissolved  in  some  effect- 
ive manner,  which  we  are  not  called  on  here  to 
point  out,  the  very  relation  of  husband  to  sev- 
eral wives,  which  constitutes  tbe  forbidden  ttat- 
us  he  has  previously  assumed.  Cohabitation  is 
but  one  of  many  incidents  to  the  marriage  re- 
lation. It  is  not  essential  toil.  One  man,  where 
such  a  system  has  been  tolerated  and  practiced, 
may  have  several  establishments,  each  of  which 
mav  be  tbe  home  of  a  separate  family,  none  of 
which  be  himself  mav  dwell  in  or  even  visit 
The  statute  makes  an  express  distinction  be- 
tween bigamists  and  polygamists  on  the  one 
le  who  cohabit  with  more  than 
..  .  ibe  other;  whereas,  if  cohabits- 
with  several  wives  was  essential  to  tbe  de- 
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■cription  of  those  who  are  bigamists  or  polyg- 
Eiuisls,  those  words  In  the  statute  would  be  su- 
perfluous and  unnecessary.  It  follows,  there- 
lore,  that  any  person  having  several  wives  is  a 
biearoist  or  polygamisi  In  toe  sense  of  the  Act 
of  March  23,  1882,  although  since  the  date  of 
its  passage  he  may  not  have  cohabited  with 
more  than  one  of  them. 

Upon  this  construction  the  statute  Is  not  open 
to  the-  objection  that  it  is  an  ea  pott  fatto  law. 
It  does  not  seek  in  this  section  and  by  the  pen- 
alty of  disfranchisement  to  operate  as  a  punish- 
ment upon  any  offense  at  all.  The  crime  of 
bigamy  or  polygamy  consists  in  entering  into  a 
bigamous  or  polygamous  marriage,  and  is  com- 
plete when  the  relation  begins.  That  of  actual 
cohabitation  with  more  than,  one  woman  is  de- 
fined and  the  punishment  prescribed  in  the  third 
section.  The  disfranchisement  operates  Ufon 
the  existing  state  and  condition  of  the  person, 
and  not  upon  a  past  offense.  It  is,  therefore, 
not  retrospective.  Be  alone  is  deprived  of  his 
Tote  who,  when  he  offers  to  register,  is  then  in 
the  state  and  condition  of  a  bigamist  or  a  polyg- 
amist,  or  is  then  actually  cohabiting  with  more 
than  one  woman.  Disfranchisement  is  not  pre- 
scribed as  a  penalty  for  being  guilty  of  the 
crime  and  offense  of  bigamy  or  polygamy;  for, 
as  has  been  said,  (hat  offense  consists  in  the  fact 
of  unlawful  marriage,  and  a  prosecution  against 
the  offender  is  barred  by  the  lapse  of  three  years, 
by  section  1044  of  the  Revised  Statutes.  Con- 
tinuing to  live  in  that  state  afterwards  is  not  an 
offense  although  cohabitation  with  more  than 
one  woman  is.  But  as  one  may  be  living  in  a 
bigamous  or  polygamous  state  without  cohabit- 
ation with  more  than  one  woman,  be  is  in  that 
sense  a  bigamist  or  a  polygamist,  and  yet  guil- 
ty of  no  criminal  offense.  So  that,  in  respect 
to  those  disqualifies  lions  of  a  voter  under  the 
Act  of  March  22, 1883,  the  objection  la  not  well 
taken  that  represents  the  inquiry  Into  the  fact 
by  the  officers  of  registration  as  an  unlawful 
mode  of  prosecution  for  crime.  In  respect  to 
the  fact  of  actual  cohabitation  with  more  than 
one  woman  the  objection  is  equally  groundless, 
for  the  inquiry  Into  the  fact,  so  far  as  the  regis- 
tration officers  are  authorized  to  make  it,  or  the 
Judges  of  election,  on  challenge  of  the  right  of 
the  voter  if  registered,  are  required  to  deter- 
mine it,  ts  not,  in  view  of  Its  character  as  a 
crime,  nor  for  the  purpose  of  punishment,  but 
for  the  sole  purpose  of  determining,  as  in  case 
of  every  other  condition  attached  to  the  right  of 
suffrage,  the  qualification  of  one  who  alleges 
his  right  to  vote.  It  is  precisely  similar  to  an 
inquiry  into  the  fact  of  nativity,  of  age,  or  of 
any  other  itatu*  made  necessary  by  law  as  a 
condition  of  the  elective  franchise.  It  would  be 
quite  competent  for  the  sovereign  power  to  de- 
clare that  no  one  but  a  married  person  shall  he 
entitled  to  vote,  and  in  that  event  the  election 
officers  would  be  authorized  to  determine  for 
that  occasion,  in  case  of  question  in  any  in- 
stance, upon  the  fact  of  marriage  as  a  continu- 
ing ttatus.  There  is  no  greater  objection,  in 
point  of  law,  to  a  similar  Inquiry  for  the  like 
purpose  into  the  fact  of  a  subsisting  and  contin- 
uing bigamous  or  polygamous  relation,  when  it 
is  made,  as  by  the  statute  under  consideratioi 
a  disqualification  to  vote. 

The  counsel  for  the  appellants  In  argument 
teem  to  question  the  constitutional  power  of 
lit  U.S. 


into  final  judgment.  The  people  of  the  Unite* 
States,  as  sovereign  owners  of  the  National  Ter- 
ritories, have  supreme  power  over  them  and 
their  inhabitants.  In  the  exercise  of  this  sov- 
ereign dominion,  they  are  represented  by  the 
Government  of  the  United  States,  to  whom  all 
the  powers  of  government  over  that  subject 
have  been  delegated,  subject  only  to  such  re- 
strictions as  are  expressed  in  the  Constitution, 
or  are  necessarily  implied  in  its  terms,  or  in  the 
purposes  and  objects  of  the  power  itself;  for  it 
may  well  be  admitted  in  respect  to  this,  as  to- 
every  power  of  society  over  its  members,  that 
it  is  not  absolute  and  unlimited.  But  in  ordain- 
ing government  for  the  Territories  and  the  peo- 
ple who  inhabit  them,  all  the  discretion  which 
belongs  to  legislative  power  is  vested  In  Con- 
gress; and  that  extends,  beyond  all  controversy, 
to  determining  by  law  from  time  to  time  the 
form  of  the  local  government  in  a  particular 
Territory  and  the  qualifications  of  those  who 
shall  administer  it.  It  rests  with  Congress  to 
say  whether,  in  a  given  case,  any  of  the  people, 
resident  in  the  Territory,  shall  participate  in  the 
election  of  its  officers  or  the  making  of  Its  laws; 
and  it  may  therefore  take  from  them  any  right 
of  suffrage  it  may  previously  have  conferred,  or 
at  any  time  modify  or  abridge  it,  as  it  may 
deem  expedient.  The  right  of  local  self-govern- 
ment, as  known  to  our  system  as  a  constitu- 
tional franchise,  belongs,  under  the  Constitu- 
tion, to  the  States  and  to  the  people  thereof,  by 
whom  that  Constitution  was  ordained,  and  to 
whom  by  its  terms  all  power  not  conferred  by 
it  upon  the  Government  of  the  United  States 
was  expressly  reserved.  The  personal  and  civil 
rights  of  the  inhabitants  of  the  Territories  are 
secured  to  them,  as  to  other  citizens,  by  the  prin- 
ciples of  constitutional  liberty  which  restrain  all 
the  agencies  of  government,  State  and  National; 
their  political  rights  are  franchises  which  they 
bold  as  privileges  In  the  legislative  discretion  of 
the  Congress  of  the  United  States.  This  doc- 
trine was  fully  and  forcibly  declared  by  the 
Chief  Justice,  delivering  the  opinion  of  the  court 
In  Jfat.  Bk.  v.  Yankton  Co.,  101  U.  a,  139  [Bk. 
35,  L.  ed.,  1046].  Seealso.Jm.  In*.  Co,  v.  Cen- 
ter, 1  Pet,  511;  U.  8.  v.  Gratiot,  14  Pet.,  026; 
Orott  v.  Harrison,  16  How.,  164;  Bred  Scott  v. 
Sandford,  19  How. ,  893  [60  U.  S. ,  bk.  15.  L.  ed. , 
091].  If  we  concede  that  this  discretion  In  Con- 
gress is  limited  by  the  obvious  purposes  for 
which  it  was  conferred,  and  that  those  purposes 
are  satisfied  by  measures  which  prepare  the  pec- 

61e  of  the  Territories  to  become  States  in  the 
'nion,  still  the  conclusion  cannot  be  avoided, 
that  the  Act  of  Congress  here  in  question  is 
clearly  within  that  justification.  For  certainly 
no  legislation  can  be  supposed  more  wholesome 
and  necessary  in  the  founding  of  a  free,  self- 
governing  commonwealth,  fit  to  take  rank  as 
one  of  the  co-ordinate  Suites  of  the  Union,  than 
that  which  seeks  to  establish  it  on  the  basis  of 
the  idea  of  the  family,  as  consisting  in  and 
springing  from  the  union  for  life  of  one  man 
and  one  woman  In  the  holy  estate  of  matrimony; 
tbe  sura  foundation  of  all  that  Is  stable  and 
noble  in  our  civilization,  the  best  guaranty  of 
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that  reverent  morality  which  is  the  source  of  all  lections  made  without  reasonable  cause,  or  ma- 
beneficent  progress  in  social  and  political  1m-  lciously. 

provement.    And  to  this  end,  iioraeaiis  are  more  In  the  two  cases  last  referred  to,  the  allega- 

directly  and  immediately  suitable  than  those  pro-  ions  of  the  complaint  show,  not  only  that  the 

Tided  oy  this  Act,  which  endeavors  to  with-  leveral  plaintiffs  were  legally  entitled  to  be  reg- 

draw  ail  political  influence  from  those  who  are  stered  as  voters,  but  declare  that  the  refusal  of 

practically  hostile  to  its  attainment.  he  registration  officers  to  admit  them  to  the  list 

It  remains  to  be  considered  whether,  in  the  nas  wrongful  and  malicious.  The  demurrers 
two  cases  in  which  Mary  Ann  M.  Pratt  and  idmlt  the  plaintiffs'  cose,  as  thus  stated,  and 
Mildred  E.  Randall  and  husband  are  respect-  ihereforc  ought  to  have  been  overruled, 
fvely  the  plaintiffs,  and  in  which  the  plaintiffs  It  follows  that  the  judgments  in  the  three 
have  shown  a  title  to  vote,  the  defendants  who  loses  in  which  Jesse  J.  Murphy,  Ellen  C.  Claw- 
were  registration  officers  are  sufficiently  charged  ton  and  Hiram  B.  Clawson,  her  husband,  and 
with  a  legal  liability,  lames  M.  Barlow  are  the  respective  plaintiffs. 

As  we  have  pointed  out,  they  were  bound  bj  ire  affirmed  as  to  all  the  defendants;  in  the  two 
virtue  of  their  appointment  under  the  9th  sec-  :aoes  in  which  Mary  Ann  M.  Pratt  and  Mildred 
tinn  or  the  Act  of  March  22,  1883,  to  perform  E.  Randall  and  Alfred  Randall,  ber  husband, 
their  duties  under  the  existing  lawsoftne  Unit-  ire  the  plaintiffs  respectively,  the  judgments  in 
ed  Stales  and  of  the  Territory.  The  law  of  the  favor  of  the  five  defendants,  Alexander  Ram- 
Territory  then  in  force,  being  "An  Act  Provld-  «y,  A.  8.  Paddock,  0.  L.  Godfrey,  A.  B.  Carle- 
ingfor  the  Registration  of  Voters  and  toFurth-  ton  and  J.  R.  Pettigrew,  are  affirmed;  and  as  to 
erliegulatc  the  Manner  of  Conduction  Elections  the  defendants,  E.  D.  Hoge,  John  S.  Lindsay 
In  This  Territory,"  approved  February  32,1878,  md  Harmel  Pratt,  the  Judgments  are  reversed, 
made  it  the  duty  of  the  registration  officers  and  uid  as  to  them  the  cases  are  remanded,  wfth  in- 
their  deputies  "  to  make  careful  Inquiry  as  to  itructions  to  overrule  the  demurrers,  and  for 
any  or  all  persons  entitled  to  vote,"  and  ascer-  further  proceedings, 
tarn  in  all  cases  upon  what  ground  the  person  And  it  it  to  ordered. 

claims  to  be  a  voter,  and  it  is  provided  that ' '  he  True  oopy.  Test :                                      _  _ 

■hall  require  each  person  entitled  to  vote  and  JamesH.MeKenney,caerH,8up.Oourt.IT.8. 

desiring  to  be  registered  to  take  and  subscribe  cited  in-lia  o.  8.,  TS. 
]n  substance  the  following  oath,"  etc.  The  form 

of  the  oath  is  then  set  out,  containing  a  state-  

ment  of  all  the  particulars  which,  according  to 

the  laws  then  in  force,  were  necessary  to  show  JOHN  STEPHENSON,  Appt., 

the  Qualifications  of  a  voter.     It  was  then  pro-  e. 

video  thai,  upon  the  receipt  of  such  affidavit,  BROOKLYN  CROSS-TOWN   RAILROAD 

the  officer  "shall  place  the  name  of  such  voter  nnMPiKv 

upon  the  register  list  of  the  voters  of  the  county."  uumran  i . 

The  Act  of  March  32,  1882.  created  the  addi-  $&>  B.  C,  Reporter's  ed.,  143-168.) 
tional  disqualifications  which  have  been  men- 
tioned, anfl  which,  of  course,  are  not  met  by  the  Patent  rights— invention,  necettary—tombina- 
oath  as  prescribed  by  the  Territorial  Act  of  tion—uhen  patentable. 
1876  and  it  is  not  consistent  with  the  express  A  combination  Is  patentable  only  wben  the  sev- 
proviaionsof  the  Actof  Congress,  that  every  0I^  elegit™ l™BoY™™oompo»ed  nodmbr 
person  willing  to  take  the  oath  in  the  form  pre-  their  ;olnt  action  ■  new  and  useful  result,  or  an  old 
scribed  by  the  Territorial  Act  shall  be  permit-  result.  »  a  cheaper   or  otherwise  more  advanta- 
ted  to  register  as  a  voter.    Either  the  oath  itself  ■TOTgatea*  .ranted  to  John  A.  O'Haire  and  W. 
must  be  regarded  merely  as  a  model,  to  be  mod-  a.  Jones,  September  IS,  1373.  and  the  two  ntenta 
ified  by  the  operation  of  the  Actof  Concreas,  granted  to  the  appellant  Maroh  80, 187B,  and  Septem- 

new  disqualifications  created  by  it,  and  then  to  rffo    195.] 

be  taken  with  the  prescribed  effect  of  entitling  Argved  Mar.  11,  1885.'  Decided  Mar.  t3, 1885. 
the  person  subscribing  it  to  register  as  a  voter 

without  other  proof;  or  else  the  effect  of  the  \  PPEAL  from  the  Circuit  Court  of  the  Unit- 
Act  of  Congress  is  to  limit  the  class  entitled  to  A  ed  States  for  the  Eastern  District  of  New 
take  the  o  ith  in  the  form  prescribed  by  the  Ter-  York. 

rltorial  Act,  with  the  effect  thereby  given  to  it.  The  history  and  facts  of  the  case  appear  In 

to  those  who  are  not  subject  to  the  disqualiflca-  the  opinion  of  the  court  and  in  the  following 
tions  which  the  Actof  Congress  imposes.    The 

existing  laws  of  the  United  States  and  of  the  Statement  by  Mr.  Justice  Woods; : 
Territory,  under  which  tbe  election  officers  are  John  Stephenson,  the  appellant,  was  the 
bound  to  perform  their  duties,  must  include  the  plaintiff  in  ihe  Circuit  Court.  He  brought  his 
Act  itself,  which  provides  for  their  appoint-  bill  to  restrain  the  infringement  by  the  Brook. 
ment  and  defines  their  duties,  and  if  tbey  have  lyn  Cross-Town  Railroad  Company,  the  appel- 
not  the  right  to  exact  an  oath  different  from  lee,  of  three  letters  patent.  The  first  was  a  pa> 
that  tbe  form  of  which  is  given  in  the  Territo-  tent  dated  September  IB,  1873,  granted  to  John 
rial  Act,  they  must  otherwise  satisfy  themselves  A.  O'Haire  and  W.  A.  Jones,  as  assignees  of 
that  persons  offering;  to  register  are  free  from  John  A.  O'Haire,  the  inventor,  for  "an  im- 
the  disqualifications  defined  in  the  Act  of  Con-  provement  in  operating  car  doors."  The  see- 
In  doing  so,  they  are  of  course  required  ond,  dated  March  30,  1876,  was  granted  "~  "" 


to  exercise  diligence  una  good  faith  in  their  in-  appellant  "  for  an  improvement  in  signaling  d*- 
qiiiiies,  and  are  responsible  in  damages  for  re-  vices  for  street  cars.  Tbe  third,  dated  Sep. 
68  114  0.  S. 
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tcmber  7,  1876,  wu  also  granted  to  the  appel- 
lant for  an  "  improvement  in  street  cars,"  con- 
sisting in  placing  a  mirror  In  the  hood  of  an  or- 
dinary street  car  to  enable  the  driver  to  see 


tbesj  patent*  bj  the  appellee  in  ell  of  its  cars. 

The  answer  of  the  appellee  denied  infringe- 
ment of  any  of  the  patents  sued  on;  averred 
that  all  had  heen  anticipated  by  specified  Amer- 
ican and  foreign  patents  and  by  certain  persons 
in  this  country,  naming  them;  that  none  of  the 
devices  were  patentable;  and  that  the  devices 
described  In  the  second  and  third  patents  were 
in  public  use  and  on  sale  for  more  than  two  years 
prior  to  the  application  for  letters  patent  uieip- 
for  respectively. 

Upon  final  hearing  the  Circuit  Court  dis- 
missed the  bill,  and  the  plaintiff  appealed. 

JftMT*.  VUUam  Alien  Boiler.  Benja- 
min F.  Thornton,  Qeorgt  Qiffard  and  Philip 
J.  (TEaUs,  for  appellant. 

Mettrt.  Frsvacla  Ratwlo  and  Waiter  Qeorgt 
Smith,  tor  appellee. 

'BI]  Mr.  Justice  Woods*  delivered  the  opinion  of 
the  court: 

We  shall  consider  each  of  the  patents  in  the 
order  above  stated. 

The  Invention  described  in  the  O'Hafre  pa- 
tent consists  of  a  combination  and  arrangement 
of  devices  by  which  the  rear  door  of  a  street  car 
ean  be  opened  and  closed  by  the  driver  from  the 
front  platform  where  he  stands,  In  order  to  let 
passengers  into  or  out  of  the  car. 

The  drawing  by  which  the  specification  Is 
illustrated  shows  the  frame  of  an  ordinary  street 
car  provided  with  a  door  which  is  supported 
upon  and  moves  back  and  forth  upon  suitable 
pulleys  and  ways,  which,  it  is  said,  may  be  ar- 
ranged In  any  desired  manner.  Passing  through 
the  bar  from  which  the  hand  straps  are  sus- 
pended, and  which  is  made  hollow,  Is  a  rod  or 
rock,  shaft  which  has  a  lever  or.  crank  upon  its 
front  end  within  easy  reach  of  the  driver.  Up- 
on its  rear  end  Is  a  similar  lever  or  crank  car- 
rying a  roller,  which  works  up  and  down  in  a 
rectangular  guiding-frame  secured  to  the  rear 
edge  of  the  door  ana  by  which  the  door  is  opened 
ana  closed.  The  driver,  by  a  slight  push  upon 
the  front  lever,  can  open  the  door,  or  by  a  pull 
toward  him,  can  close  it  without  moving  off  his 


The  Infringement  charged  against  the  defend- 
ant was  the  use  of  cars  containing  an  "improve- 
ment in  opera  t  in  gear  doors,"  described  in  the 
patent  of  George  M.  Brill,  dated  December  1st, 
1674.  The  device  covered  by  this  patent  was 
substantially  the  some  as  that  described  in  the 
O'Haire  patent,  except  that  the  rock  shaft  ran 
along  the  bottom  of  the  car  instead  of  through 
the  bar  from  which  the  hand  straps  were  sue- 
There  is  no  evidence  to  show  that  O'Hsire's 
invention  antedates  the  application  for  his  pa- 
teat,  which  was  made  on  June  27,  187a.  Con- 
sidering the  state  of  the  art  at  that  time,  we  are 
of  opinion  that  the  device  covered  by  his  pa- 
114  0.  & 


tent  does  not  embody  anything  new  which  the     [152 
defendant  infringes.    The  opening  and  closing 
of  the  rear  door  of  a  street  car  from  the  front 

Slatform  Is  not  new.  The  specification  of  the 
''Haire  patent  says:  "  I  am  aware  that  It  is  not 
new  to  operate  the  door  from  the  front  plat- 
form of  the  car,  as  this  has  heretofore  been  ac- 
complished by  means  of  an  endless  cord  which 
passes  through  the  rods  to  which  'the  holding- 
straps  are  secured,  and  I  therefore  disclaim  such 
invention. " 

At  the  date  of  O'Haire's  application  It  was 

well  known,  as  la  shown  by  die  evidence,  that 

doors  and  window  shutters  guided  by  slides, 

both  in  vehicles  and  apartments,  were  opened 

and  closed  by  mechanism  used  by  persons  placed 

such  situations  that  they  could  neither  reach 

r  open  and  close  the  doors  or  shutters  direct- 

The  device  of  O'Haire  must,  therefore,  to 

the  subject  of  a  valid  patent,  embody  some 

new  means  for  accomplishing  this  end. 

The  elements  of  which  his  contrivance  was 
made  up  were  the  rod  or  rock  shaft,  reaching 
from  the  front  to  the  rear  of  the  car,  the  lever 
by  which  a  rocking  motion  wss  given  to  the 
shaft,  and  the  means  used  for  communicating 
motion  from  the  shaft  to  the  door. 
The  testimony  is  conclusive  to  show  that  there 
nothing  new  in  the  rock  shaft  or  in  the  lever 
by  which  it  is  moved.  Long  before  the  date  of 
O'Haire's  application,  the  evidence  is  clear  that 
rock  shafts  operated  by  a  lever  or  crank  were 
used  to  open  and  close  the  doors  of  furnaces, 
and  the  window  and  door  openings  of  sugar  re- 
fineries, by  persons  standing  at  a  distance  from 
the  windows  and  doors  to  be  opened  and  closed. 
A  rock  shaft  moved  by  a  lever  at  the  end  of  a 
railway  carriage  for  the  purpose  of  opening  and 
closing  the  sliding  doors  of  the  carriage  was  de- 
scribed in  the  English  letters  patent  set  out  in 
the  record  of  John  Johnson,  dated  March  8, 
1657.  The  use  of  a  rock  shaft  for  a  similar  pur- 
pose, namely :  the  opening  and  closing  of  slid- 
ing window  blinds,  is  also  shown  in  the  patent 
of  Daniel  Kidder,  dated  June  6, 1S69.  Rock- 
shafts,  for  the  same  purpose,  are  shown  in  the 
patent  of  Darwin  D.  Douglass,  dated  June  11, 
1661,  and  the  patent  of  W.  H.  Brown,  dated 
February  38,  1864.  The  shaft  in  the  Brown 
patent  was  moved  by  a  lever,  and  In  the  Kid- 
der and  Douglass  patents  by  a  knob  attached  to  r  |  s 
its  end,  which  is  the  well  known  equivalent  of 
a  lever.  It  appears,  therefore,  that  the  use  of  a 
rock  shaft  actuated  by  a  lever  for  communica- 
ting morion  was  an  old  device  which  had  bean 
in  use  long  before  the  date  of  the  O'Haire  pa- 
It  remains  to  consider  the  mode  adopted  by 
O'Haire  for  communicating  motion  from  his 
rock  shaft  to  the  door  of  the  car.  We  find  it 
to  be  one  of  a  number  of  old  and  well  known 
devices  for  changing  rotary  Into  horizontal  or 
rectilinear  motion.  The  testimony  shows  that 
the  devices  long  used  for  this  purpose  are  a  pin- 
ion or  segment  of  a  pinion  whose  teeth  inter- 
lock with  the  teeth  of  a  straight  bar  or  rack  or 
a  rigid  lever  attached  at  one  end  to  the  rock- 
shaft,  and  having  on  the  other  a  pin  or  roller 
working  In  a  alot  formed  on  the  door  or  shut- 
ter to  be  moved.  Sometimes  the  slot  is  in  the 
lever,  and  the  pin  or  roller  it  on  the  door  or 
shutter.  These  devices  perform  the  same  func- 
tions in  substantially  the  same  manner,  and 
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have  long  been  recognized  m  mechanical  uquiv- 

The  device  covered  by  the  patent  of  O'Haire, 
therefore,  consists  of  a  rock  shaft  with  a  lever 
attached  for  the  purpose  of  giving  the  abaft  a 
rocking  motion,  combined  with  a  well  known 
and  long  used  device  by  which  the  rocking  mo- 
tion was  changed  into  a  rectilinear  motion  and 
communicated  to  the  door  of  a  car.  No  one  of 
these  devices  can  be  claimed  as  new. 

If  there  is  any  ingenuity  displayed  Id  the  con- 
trivance described  in  the  O'Dalre  patent,  it  must, 
therefore,  be  in  tbe  combination  of  these  de- 
vices to  attain  a  result.  The  claim  of  the  pa- 
tent is  for  such  a  combination.  But  in  our  opin- 
ion this  combination  was  anticipated  by  the  pa- 
tents of  both  Douglass  and  Brown  before  men- 
tioned. 


from  the  inside  of  a  house  without  opening  the 
windows,  and  they  consist  of  a  rock  shaft  pass- 
ing through  the  wall  of  tbe  house  to  which  a 
rocking  motion  is  imparted  from  the  inside  of 
the  house  in  the  one  case  by  a  knob,  and  in  the 


other  by  a  lever  or  handle  on  the  inner  end  of 

isit    By  i 
end  of  the  rock  shaft  applied  to  a  toothed  rack 


the  sbaf 


is  of  a  pinion  on  the  01 


j  the  shutter,  a  rectilinear  sliding  motion  is 
[  1541  Imparted  to  the  shutter,  which  is  thus  opened 
ana  dosed.  The  rock  shafts  In  these  patents 
are  Identical  with  the  rod  or  shaft  In  the  O'Haire 
patent;  the  lever  in  tbe  Brown  patent,  by  which 
tbe  rock  shaft  is  moved.  Is  the  same  as  the  lever 
in  the  O'Haire  patent,  and  tbe  knob  in  the  Doug- 
lass shaft  is  its  well  known  equivalent;  and  the 
contrivance  by  pinion  and  rack  for  transmitting 
motion  from  the  rock  shaft  to  the  shutter  is  the 
well  known  and  Ions  used  equivalent  of  the  de- 
vices used  for  a  similar  purpose  in  the  O'Haire 
contrivance.  We  find,  therefore,  that  none  of 
the  separate  elements  of  the  devices  described 
In  the  O'Haire  patent  are  new,  nor  is  the  com- 
bination new.  Bo  far,  therefore,  we  find  no  pa- 
tentable invention  In  the  contrivance  described 
in  the  patent  under  consideration.  It  was  said 
by  this  court  in  Smith  v.  HiefoU,  31  Wall.,  113 
[88  V.  8.,  bk.  23,  L.  cd.,  566],  that  "  a  mere  car- 
rying forward  a  new  or  more  extended  applica- 
tion of  the  original  thought,  a  change  only  in 
form,  proportions  or  degree  the  substitution  of 
equivalents  doing  substantially  the  same  thing  in 
the  same  way  bv  substantially  the  same  means. 
with  better  results,  is  not  sucn  invention  as  will 
sustain  a  patent,"  SoiaPenn.lt,  JtCb.v.  Truck 
Co.,  110  U.  B.,  490  [Bk.  38,  L.  ed.,  333],  Mr. 
JtMdee  Gray,  delivering  the  opinion  of  the  court, 
said:  "Tbe  application  of  an  old  process  or 
machine  to  a  similar  or  analogous  subject,  with 
no  change  In  the  manner  of  application  and  no 
result  substantially  distinct  in  its  nature,  will 
not  sustain  a  patent,  even  If  the  new  form  of  re- 
sult has  not  before  been  contemplated."  These 
authorities  are  pertinent.  See  also,  Vinton  v. 
Hamilton,  104  0.  8.  485  [Bk.  28,  h.  ed..  807]; 
Slake  v.  San  Francitoo,  118  U.  8.,  678  [Bk.  38, 
L.  ed.,  1070]. 

If,  therefore,  there  is  any  patentable  novelty 
in  the  O'Haire  contrivance,  It  is  in  the  placing 
of  tbe  rock  shaft  inside  the  bar  to  which  the 
hand  straps  are  attached.  But  the  plaintiff's 
counsel.  In  order  to  bring  the  device  used  by  tbe 
defendant  within  tbe  monopoly  of  the  O'Haire 


patent,  insist  that  this  Is  no  part  of  the  patented 
contrivance,  and  the  testimony  shows  that  the 
defendant  does  not  use  it. 

We  are  of  opinion,  therefore,  that,  constru- 
ing the  patent  of  O'Haire,  In  view  of  the  state 
of  the  art  at  the  date  of  its  issue,  as  we  are  com- 
pelled to  do.  In  order  to  leave  any  ground  what- 
ever on  which  it  can  be  sustained,  the  defend- 
ant does  not  infringe.  n«m 

We  have  next  to  consider  tbe  patent  granted    Llo>oj 
to  the  plaintiff,  dated  March  30,  1870,  "for  an 
improvement  In  signaling  devices  for  street 
care." 

The  specification  thus  states  the  object  of  the 
contrivance  described  In  the  patent: 

"  The  prevalence  of  street  ears  managed  by 
the  driver,  without  tbe  aid  of  a  conductor,  makes 
it  necessary  that  every  possible  facility  should 
be  provided  for  him  as  well  as  the  passengers. 

"The  ordinary  street  car  has  a  signal  bell 
located  at  each  end,  with  a  bell  strap  attached 
thereto,  which  runs  centrally  alone  the  ridge  or 
highest  part  of  the  celling.  This  strap,  as  thus 
located,  is  Inaccessible  to  many  passengers. 

"  My  Improvement  is  Intended  to  remedy  this 
trouble,  and  consists  in  a  new  combination  and 
arrangement  with  a  street  car  of  bells  or  gongs 
and  of  the  cords  or  straps  which  operate  them, 
whereby  passengers  can,  without  rising  from 
their  seats,  signal  to  the  driver.  This  Is  of  pri- 
mary importance  to  invalids,  ladies  and  chil- 
dren, and  that  more  especially  when  the  car  is 
crowded." 

The  device  covered  by  the  patent  consists  of 
the  placing  of  two  bells,  attached  to  the  rafters 
of  the  bonnet  or  hood  of  the  driver's  platform, 
one  at  each  corner  of  the  front  end  of  the  car. 
To  the  hammer  of  each  bell  is  attached  one  end 
of  a  bell  cord,  tbe  other  end  of  which  Is  attached 
to  the  inner  side  of  the  rear  wall  of  the  car,  tbe 
cords  being  led  along  the  lower  margin  of  tbe 
ceiling,  one  on  each  side  the  car,  from  which 
bell  pulls  or  hand  straps  are  suspended  at  Inter- 
vals within  easy  reach  of  the  seated  passengers, 
so  that  they,  without  rising  from  their  seats, 
can  ring  the  bell. 

The  claim  was  as  follows:  "  In  a  street  car, 
two  Lell  cords,  each  provided  with  a  system  of 
pull  straps,  and  arranged  in  such  manner  as  to 
pass  along  the  lower  margin  of  the  roof  on  the 
opposite  sides  of  the  car  and  connect  directly 
with  a  signal  bell  or  gong  attached  to  the  out- 
side of  the  driver's  end  of  the  car,  substantially 
as  and  for  the  purposes  set  forth." 

We  are  of  opinion  that  there  Is  no  patentable 
invention  described  in  this  patent.  Bell  straps 
or  cords  running  from  one  end  of  an  omnibus  or  [  1 56) 
street  car  to  the  other,  under  the  middle  of  the 
celling,  were  well  known  and  In  common  use 
vears  before  the  application  of  Stephenson  for 
his  patent.  The  fact  that  they  were  so  placed 
and  used  Is  mentioned  in  the  specification.  The 
evidence  also  establishes  the  fact,  that  before 
the  year  1870  it  was  a  common  practice  to  at- 
tach pendant  bell  pulls  or  hand  straps  to  this 
central  cord  soas  to  bring  it  within  easier  reach 


of  the  passengers.     The  evidence  shows  that 

Of  tbe  cars  in  which  such  hand  straps  or 

bell  pulls  were  used  were  built  and  sold  in  Nev 


York.  The  use  of  such  pendant  hand  straps 
long  before  tbe  application  of  Stephenson  for 
the  patent  now  under  consideration  is  conclu- 
sively proven 

in  u.  s. 
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It  is  also  shown  by  the  evidence  that  as  earl v 
as  the  year  1861  a  "bell  cord  or  strap  running 
along  the  sides  of  the  care  above  the  heads  of 
the  passengers  was  publicly  used  on  street  cars 
In  Boston  and  Philadelphia,  and  the  same  ar- 
rangement of  the  cord  or  strap  was  shown  in 
the  patent  of  Charles  Carr,  issued  July  5, 1870. 
"When,  therefore,  the  patent  of  Stephenson  for 
his  improvement  in  signaling  devices  for  street 
cars  was  applied  for  in  March,  1875,  the  only  ad- 
vance In  the  art  which  his  specification  showed 
was  the  applying  to  the  cords  running  along  the 
aides  of  the  cars  of  the  bell  pulls  or  hand  straps 
which  had  before  then  been  attached  to  the  cord 
running  over  the  middle  of  the  aisle.  This,  in 
our  judgment,  did  not  require  the  least  degree 
of  Ingenuity,  and  cannot  be  called  invention. 
Hotchltin  v.  Greenwood,  11  How.,  248;  8limp- 
rnrn  v.  Woodman,  10  Wall.,  117  [77  TJ.  8..  bk. 
19,  L.  ed.,  8601;  Atlantic  Work*  v.  Brady,  107 
U.  S. ,  198 [Bk.  37,  L.  ed., 488];  Slamton  v.  R,  R. 
Co.,  107  U.  B.,  649  [Bk.  27,  L.  ed.,  13761;  King  v. 
Gallun,  109  TJ.  S.,99  [Bk.  27.  L.  ed.,  8701;  1'hii- 
lipev. Detroit,  111  TJ.  8.,  604  [Bk.  28,  L.ed.,  5821. 
The  patent,  therefore,  by  which  the  plaintiff 
seeks  to  embrace  hi  his  monopoly  such  an  ar- 
rangement of  the  signal  cords  and  hand  straps 
of  a  street  car  is  void. 

The  third  patent,  which  the  plaintiff  avers  is 
infringed  by  the  defendant,  is  for  the  improve- 
ment in  street  cars  granted  to  John  Stephenson 
the  appellant,  September  7,  1876,  on  an  appli- 
cation dated  August  7,  1874.  II  is  thus  de- 
scribed in  the  specification: 

"  In  running  street  cars  it  has  been  found  to 
be  a  serious  source  of  trouble  to  have  the  driver 
continually  turning  around  to  ascertain  when  it 
is  necessary  to  stop  to  permit  passengers  to  en- 
ter or  leave  the  car,  as  such  constantly  takes 
away  his  attention  from  his  horses,  and  that  fre- 
quently when  it  is  most  required. 

"  To  obviate  this  trouble  is  tbe  object  of  my 
present  improvement.  My  invention  for  this 
purpose  consists  in  combining  a  mirror  with 
the  front  hood  of  the  car,  it  being  so  arranged 
in  connection  therewith  and  with  an  opening 
in  the  front  end  of  the  car  as  to  give  to  the 
driver  a  clear  view  of  tbe  inside  of  the  car  and 
through  the  entrance  door  of  the  latter,  aod  that 
without  tbe  necessity  of  his  having  to  turn 
around  for  such  purposes,  thereby  enabling  him, 
without  withdrawing  his  attention  from  the 
homes,  to  see  when  it  is  necessary  to  stop,  either 
to  receive  a  passenger  or  to  allow  one  to  get  out. 

' '  This  mirror  is  set  at  a  small  angle  to  a  hor- 
izontal plane,  so  that  its  upper  edge  will  pro- 
ject rearwardly  beyond  its  lower  edge,  it  being 
placed  at  such  angle  as  will  enable  it,  through 
the  opening  F  in  the  front  end  of  the  car,  to 
give  the  best  view  of  tbe  interior  of  the  car,  and 
through  the  glass  windows  of  the  entrance 

The  claim  was  as  follows:  "  The  combination 
of  a  bonnet  B  provided  with  a  mirror  C,  with 
an  opening,  or  an  opening  covered  by  a  trans- 
parent medium  P,  in  tbe  front  end  of  a  street 
car,  substantially  as  and  for  the  purposes  set 
forth." 

A  combination  is  patentable  only  when  the 
several  elements  of  which  it  is  composed  pro- 
duce by  their  joint  action  a  new  and  useful  re' 
suit,  or  an  old  result  in  a  cheaper  or  otherwise 
more  advantageous  way. 
114  V.  8. 


The  elements  of  which  the  combination  de- 
scribed in  this  patent  is  composed  are  all  old 
aod  well  known.  Tbey  were  a  mirror,  the  hood 
of  a  street  car  over  the  driver's  platform,  and  a 
glass  panel  In  the  front  end  of  the  car  over  the 
door.  We  are  of  opinion  that  the  alleged  com- 
bination of  these  three  elements,  as  described  in 
this  patent,  is  not  patentable.  There  is,  in  fact, 
no  combination,  but  a  mere  aggregation  of  sep- 
arate devices,  each  of  which  performs  the  func- 
tion for  which,  when  used  separately,  It  was 
adapted,  and  does  not  contribute  to  any  new  re>  p,  - 
suit  the  product  of  their  joint  use.  The  result  l 
attained  is  merely  the  reflection  of  an  object  in 
a  mirror.  The  hood  and  the  glass  panel  in  the 
end  of  tbe  car  do  not  change  in  any  degree  the 
function  of  the  mirror.  It  la  used  as  a  mirror 
only.  The  function  of  the  hood  is  not  changed 
by  the  mirror  or  glass  panel,  or  both.  It  is  a 
hood  only  on  which,  as  in  the  wall  of  a  room, 
the  mirror  is  hung.  The  use  of  a  glass  instead 
of  a  wooden  panel  in  the  front  end  of  the  car 
simply  removes  an  opaque  obstacle  between  the 
mirror  and  the  object  to  be  reflected  by  it  Nei- 
ther one  of  tbe  throe  elements  of  the  alleged 
combination  performs  any  new  office  or  imparts 
power  to  the  others,  and,  combined. 


tageously.    There  is,  therefore,  no  patentable 

This  conclusion  Is  Illustrated  and  comflrmed 
by  the  following  cases:  HaiUt  v.  Van  Warmer, 
20  Wall.,  353  [87  U.  8.,  bk.  22,  L.  ed.,  2411; 
Reckendorfer  v.  Fabtr,  B2  TJ.  8.,  847  [Bk.  28,  L. 
e&.U9];  Pickering*.  McOultovgA.lQiVI.  8., 810 
[Bk.  26,  L.  ed.,748]. 

It  result*  from  the  vine*  tee  hate  expreimd that 
the  decree  of  Vie  Circuit  Court  ditmitting  the  bill 
teat  right.    It  it,  therefore,  affirmed. 

True  oopv.    Test : 

James  H.  MoKenney,  Clerk,  Sup.  Court,  D.  B. 

O  ted- Pool,  aft, 


WALTER  BOHALL,  Plff.  in  Err., 

D.  N.  DIIXA, 
(Bee  S.  C.  Reporter's  ed..  47-el.) 

Trial*.  I.  What  will  diarge  holder  of  patent  to 
landt  at  trustee.  I.  Preemption  law* — reti- 
denci  to  be  continuant  and  personal — what  e&- 
cute*  absence. 

1.  To  charge  the  holder  of  the  legal  title  to  land 
under  the  patent  as  trustee  of  another,  tho  claimant 
must  show  himself  entitled  to  it,  nnd  Its  refusal  to 
him  in  consequence  of  errors  In  the  rulings  of  the 
Land  Department  upon  the  law  applicable  to  the 
facts  found.  It  is  not  sufficient  to  show  that  [hero 
may  have  been  error  In  adjudging  the  title  to  tbe 

z.  The  "preemption  laws  require  a  residence  both 
oontinuonn  and  personal.  The  settler  mav  be  ex- 
cused for  temporary  absences  caused  by  well  found- 
ed apprehensions"?  violence,  sickness,  the  presence 

of  an  epidemic,  Judldul  compulsion,  enHajremcnt  In 
the  military  or  naval  servlie,  and  other  like  causes. 

[No.  194.] 
Submitted  -War.  10. 1885.  Decided  Mar.  tS,  1885, 
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IN  ERROR  to  the  Supreme  Court  of  the  State 
of  California. 

The  history  and  facts  appear  In  the 

Statement  of  the  esse  bj  Mr.  Justice  Fiold: 
This  case  comes  before  us  from  the  Supreme 
Court  of  California.  The  plaintiff  in  the  court 
below,  the  defendant  in  error  here,  is  the  holder 
of  ■  patent  of  the  United  States  for  certain  lands 
situated  in  Humboldt  County,  in  that  State,  is- 
sued to  him  under  the  preemption  laws  upon 
proof  of  settlement  and  Improvement,  and  the 

E  resent  action  is  to  recover  their  possession.  In 
is  complaint  he  alleges  his  ownership  in  fee  of 
the  premises  on  a  day  designated,  the  entry 
thereon  of  the  defendant  without  license,  and 
the  subsequent  withholding  of  them;  also  that 
the  value  of  the  annual  rents  and  profits  of  the 
premises  is  $800,  for  which  sum  and  the  resti- 
tution of  the  premises  be  prays  judgment. 

The  answer  of  the  defendant  denies  the  sev- 
eral allegations  of  the  complaint,  and  sets  up  in 
a  special  count,  by  way  of  a  cross  complaint, 
various  matters,  which,  as  be  insists,  constitute 
in  equity  a  good  defense  to  the  action  and  enti- 
tle him  to  a  decree;  that  he  has  an  equitable 
right  to  the  premises;  that  the  plaintiff  holds 
the  title  in  trust  for  him;  and  that  the  plaintiff 
should  be  required  to  convey  the  same  to  him. 

The  matters  set  up  as  grounds  for  equitable 
relief  arc  the  previous  settlement  upon  the  prem- 
ises and  their  improvement  by  the  defendant,' 
and  certain  proceedings  taken  by  him  to  ac- 
quire the  title  under  the  preemption  laws,  which 
were  disregarded  and  held  Insufficient  by  the 
Land  Department  of  the  Government,  but  which 
be  contends  establish  bis  right  to  the  patents. 

It  appears  from  the  record  and  findings  of 
the  court  that  in  October,  1682,  the  defendant 
purchased  from  his  brother  William,  then  in 
occupation  of  the  land,  the  possessory  right  of 
the  latter  to  the  premises  and  his  improvemer" 
thereon,  received  a  deed  from  him,  and  imn 
diately  thereafter  went  into  possession  wbicb 
was  held  until  March  23, 1865;  that  on  that  date, 
In  consideration  of  $600  partly  paid  in  cash,  and 
partly  payable  in  installments,  the  defendant 
contracted  to  convey  the  premises  and  Improve- 
ments to  the  plaintiff  Dilla,  who  thereupon 
put  into  possession  and  continued  in  possession 
until  the  6th  of  May,  1868;  that  be  was  tben 
evicted  under  a  judgment  obtained  by  the  de- 
fendant upon  the  contract  of  purchase,  and  the 
latter  was  restored  to  the  possession.  In  July, 
1869,  the  defendant  removed  to  Areata,  about 
twenty  miles  distant,  and  remained  there 
October,  1871,  when  his  family  went  back  to 
the  land,  followed  by  himself  in  December.  In 
April,  1872,  he  moved  to  Mattole,  about  eighty 
miles  distant,  and  there  remained  until  August. 
1874,  when  he  again  returned.  In  October  fol- 
lowing he  again  moved  to  Areata  and  did  not 
return  until  March,  1875. 

The  land  was  surveyed  In  1878,  and  the  plat 
thereof  filed  in  the  Land  Office  in  October  of 
that  year.  On  the  3d  of  that  month  the  de- 
fendant Bohall  filed  his  declaratory  statement, 
alleging  settlement  on  October  22  1863,  and 
claiming  the  land.  On  the  2fith  of  December 
following,  the  plaintiff  Dilla  filed  his  declara- 
tory statement,  alleging  settlement  under  the 
preemption  laws  on  the  25th  of  March,  1865, 
and  claiming  the  land.    A  contest  thus  arose  in 


the  local  land  office  between  tbese  parties  as 
to  which  was  entitled  to  the  land  under  the  pre- 
emption laws.  The  register  and  receiver  of  the 
land  office  differed  in  their  judgment,  the  re- 
ceiver holding  that  the  land  should  be  awarded 
to  Dilla,  and  the  register  that  it  should  go  to 
Bohall.  The  contest  was  thereupon  transferred 
to  the  General  Land  Office  at  Washington,  and 
the  Commissioner  sustained  the  claim  of  Dilla, 
holding  that,  from  the  time  of  his  settlement  in 
1865  until  ejected  in  1868,  be  had  fully  com- 
plied with  the  law;  that  his  absence  since  then 
was  compulsory,  as  he  was  unable  to  make  a 
residence  on  the  land  without  being  in  con- 
tempt of  the  court  under  whose  judgment  he 
was  evicted;  that  his  non-residence  was  for  that 
reason  excusable,  and  should  not  be  allowed  to 
work  against  him.  But  as  to  Bohall,  the  Com- 
'  isioner  held  that  his  residence  on  the  land 
1  not  been  continuous  since  bis  settlement, 
but  had  been  Interrupted  by  residence  elsewhere 
for  several  periods;  and  that  the  occupation  of 
tenants  during  such  periods  did  not  satisfy  the 
provisions  of  the  preemption  laws,  which  re- 
quired the  continuous  personal  residence  of  the 
preemptor;  and  therefore  his  claim  was  reject- 
ed. The  decision  of  the  commissioner  was  af- 
firmed on  appeal  by  the  acting  Secretary  of  the 
Interior.  It  is  upon  this  ruling,  charged  to  be 
erroneous,  that  the  defendant  relies  to  maintain 
his  claim  for  equitable  relief.  The  local  state 
court,  upon  these  facts  and  others  not  material 
to  the  case,  adjudged  that  the  defendant  was 
entitled  to  the  decree  prayed;  but  the  Supreme 
Court  of  the  State  held  otherwise  and  reversed 
the  judgment;  and,  as  there  was  no  finding  as 
to  the  value  of  the  rents  and  profits  of  the  prem- 
ises, ordered  a  new  trial  if  the  plaintiff  so  elect- 
ed. Upon  the  filing  of  the  remittitur  in  the 
lower  court,  the  plaintiff  waived  his  privilege 
of  a  new  trial,  and  the  court  thereupon,  on  the 
pleadings  and  previousflndings,  gave  judgment 
for  the  plaintiff,  which  was  affirmed  by  the  Su- 

Ereme  Court  of  the  State;  and  this  judgment  is 
rought  here  for  review. 
Mtttrt.  W.  W.  Cope  and  8,  M.  Buck,  for 
plaintiff  in  error. 
Mr.  Walter  Van  Dyko,  for  defendant  in 


Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  system  of  pleading  in  civil  cases  In  the 
courts  of  California  permits  an  equitable  de- 
fense to  be  set  up  in  n  special  count,  by  way  of 
cross  complaint,  in  the  answer  to  an  action  for 
the  possession  of  lands.  The  cross  complaint  is 
in  tbe  nature  of  a  bill  in  equity,  -and  must  con- 
tain its  material  allegations,  disclosing  a  case 
which,  if  established,  would  entitle  tbe  defend- 
ant to  a  decree  enjoining  the  further  prosecu- 
tion of  tbe  action,  or  directing  that  the  title  bo 
conveyed  to  him.  This  equitable  defense  is 
therefore  to  be  first  considered,  for,  according 
to  its  disposition  will  the  necessity  exist  for 
further  proceedings  in  the  action  at  law,  in 
which  the  legal  title  of  the  parties  will  alone 
control.  Qitiiihy  v.  Conlan,  104  U.  S. ,  420 !  Bk. 
26,  L.  ed„  8001;  Estrada  v.  Murphy,  19  Cal., 
248,  273;  Argvetio  v  Edinger,  10  Id.,  150. 

We  do  not  think  the  claim  of  the  defendant 

to  the  equitable  relief  he  seeks  can  be  sustained 

on  the  grounds  stated  in  his  answer  or  cross 

~      114  V.  d. 
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complaint.     To  charge  the  holder  of  the  legal  8, 1875.  refers  only  to  suits  where  exists  s  npantta 

title  to  land  under  a  patent  of  the  United  States,  "5  S2E2  S^ft,?1^  <in.,'.b!2h  W"* 

, .  "    i     _  JZ       _j  . i  w_.  Ww  alattoot  wit  might  be  matttaiBtd.   It  has  no 

u  a  trustee  of  another,  and  to  compel  him  to  «ppiic»tion  to  cases  In  which  the  defendant!  are 

transfer  the  title,  the  claimant  must  present  such  sued  lot i.tly  and  as  Joint  contractors. 

k  cue  as  will  show  that  he  himself  was  entitled  t^^^t^^^M^J^^'aJ^^S^^H 

to  the  patent  from  the  Government,  and  that,  in  action.  altbouSotber  mar  present*  dUter«o?0DM- 

consequence  of  erroneous  rulings  of  the  officers  tions  for  determination. 

of  the  I*nd  Department  upon  the  law  applica-  "-,  *  ^5?*!_V*a82SJMto  Bn  "Sf10.11  teveni 

Me  to  the  facufound,  It  wu  refused  to  him.  -Wchapiatotlitl^daotedMmakeioint. 

It  is  not  sufficient  to  show  that  there  may  have  Submitted  D*c  tt,  188+   D&dri  Mar.  U,  188S. 

been  error  in  adjudging  the  title  to  the  patentee.  "                               ' 

Jw^S? Xl^  ^Si^^^SS^SSlt.  TN  ERR0R  to  *">  O*™"11  Cnu*  <*  **  Unit. 

^6^7  J£&  "/-  U,MB'i$1iJ™l!t  T;  »  >***?  and  facta  of  the  ewe  appear  1b 

Jfereed  Ann,  ft..  H  M,,  279,  368  /It  is  ^      jnion  0Jf  ^      ^                         -*"■" 

therefore  .mmatenaJ  for  the  decision  of  this  case  M*  Joha  L.  C»dw*Ud«r,  for  plaintiff  in 
what  our  judgment  may  be  upon  the  conelu-  error  «™-»i  «•  r  ™™  «• 
sions  of  those  officers  as  to  the  possession  of  the  M;  Awtiu  Q.  rox#  ^  defendant  In  error, 
patentee.  It  is  plain  that  the  defendant,  Bo-  —«-  «•  *  «».  »«»  ""w™"  "■  «"«■ 
Wl  did  not  bring  himself  within  the  previa-  Mr  Chufjvtiice  Wsuite  delivered  the  opin- 
ions of  the  preemption  laws.    Those  laws  are  jon  0l  the  l^urt- 

intended  for  the  benefit  of  persons  making  a  pj^  ^  a  wrij  „(  ^j,^,  for  ^  re^ew  0[  „ 

settlement  upon  the  public  lands   followed  by  order  rf  ^  circuit  c^  re^dw  a  case 

residence  an3 i  improvement  and  tte  erection  of  wu)ch  Md  ^  nmmed  Irom  the  §uprem» 

ft  dwelling  thereon     This  implies  a  residence  Courtof  theStateofNew  YorkunderlheActof 

both  coDtinuous  and  personal.     So  such eon.  March  8, 1875,ch.  187,  IB  Btat.atL.,  470.  The 


s  residence  was  shown  on  the  part  of  Bo- 


s  brought  by  Ide,  the  defendant  in 


_,           ,    .                                        J :.       '  Bulb    VYBB    UIVUKU*    UV  LUC,  llHf    UUCUUBUh  Ul  6T- 

y      uphoedmpooojionoflhepnBni-  „,,.  dtlzen  ol  New  York,  against  the  Louia- 

5P  °?JS  the  judgment  of  the  state  court in  ,,„,  ,nd  Nashville  n,u«,^  &rnp„y,  ,  Ken- 

J??ii.*?i,^r            ,°'C™T:,S'!'«.'e  SS  tuckv  corporation;  the  Lake  ShorVrmd  Michl- 

ho  oooiiplod  them  continuously  alter  Mini  hia  Southern  Railroad  Company,  and  the  Clave- 

declaratory  statement    It  was  shown,  how-  fand,  Columbua  and  Cincinnati  Railroad  Com- 

?SS'  .°J?.t     *  S«S,e^?#2!    .  5,  ,oiX'  Pany.  Ohio  corporations;  tho  New  York  Cen- 

1861P,  to  DeoemberJOT.  and  front  April,  1875  [„,',„,,  HudKJ^  m„,  'nai,,^  Company,  a 

loAnjuat,l»7J.    ttoujh  he  e  aimed  tic  land  Now  York  corporation,  and  the  Bonon  and  Al- 

for  abt  yem  he  and  hi  funily  redded  eta-  bany  Railroad  &mpan;,  the  Booton  and  Main, 

whm  during  four  of  them,  and  no  aufflcieiit  naifrcd  Company,  ud  the  Naabua  and  Wor- 

oicuaeforjuchreddencewaaclered    Itlacnlj  „„„  Btdiro^Ttfompany,  Mas-obuaett.  cor- 

underar^ialcTOinntpocathatroiideiiceaway  po„Uo„|.  The complatotalleged,  in aubetance, 

from  the  land  u  pernuaible     The  aettlerj may  S.t  the  defendanta.  being  all  common  carrieS 


be  eacured  for  temporary  abeencea  cauaod  by  aaaociatod  themselves  together  under  the  nan 
well  founded  apprehensions  of  violence,  by**-  0f  the  -  Whit.  Line  Central  Tranait  Company," 
net.,  by  the  preaence  of  an  epidemic,  by  Judi-  for  „,,  mm.pon.tion  Jointly  of  goods  from 
cial  compulafon,  or  by  engagement  In  tie  md-  ,^,  m  „  n^,  „,  JuitaJrjp1  R1J„  M  ri,„ 
iury  or  naval  aervioe^  Bacept  in  «ich  and  like  %u  „r  „,,  lno  Altoll<,  ^^^  ,mon  Jlhera 
caaea  the  requirement  of  a  continuous  residence  from  Columbus.  Mississippi,  to  Dover  and  Man- 
on  the  part  of  the  «ttler  Is  Imperat  v,  ^  New  H,mp,hlr,f  ft„  while  ao  aaac 

The  alleged  fraud  ofj Dilla  m  obtaining  poa-  aavi  together  the  defendanta  received  at  O 

session  under  the  alleged  contract,  if  any  auch  Iumbua  Mississippi,  from  certain  persons  doing 

fraud  enjted  con  d  have  had  no  elect  upon  bu>]n^  mere,  .Serai  lota  of  cotton  which,  li 

the  defendant  a  reaideoce  after  bis  restoration  to  consideration  of  certain  freight  to  be  paid,  they 

the  land  in  May.  I06H.  agreed  to  transport  and  deliver  to  the  Cocheco 

Aa  he  could  not  malnUun  his  equitable  de-  ifciifacturing^Company  at  Dover,  and  the 

fenjs,  the  plahitiff  wasentiOod Ito  judgment  up  Amoakeag  Manufacturing  Company  at  Man- 

on  bra  legal  tlUeai ishown  by  hia  patent.  a^^,  g„  Hampshire"  that  tills  of  lading 

jt^m^ajp^m.  were  issued  bv  the  defendanta  whereby  they  ao- 

^JarnosH.  MoKenney.  Clerk,  8up.  Court,  U.  B.  know  lodged  the  receipt  of  the  cotton  to  be  trans, 
ported  over  their  line  and  delivered  to  the  re- 

atsd-lU  0.  a,  41B;  118  0. 8.,  M.  spective  consignees  thereof:  that  the  defendanta 

have  failed  to  deliver  the  cotton,  and  that  the 

plaintiff  Is  the  assignee  Of  all  claims  s.ruinst 

LOUISVILLE  AND   NASHVILLE  RAIL-  them  on  that  account. 

The  Louisville  and  Nashville  and  the  New 


ROAD  COMPANY,  PIff.  in  Err., 


York  Central  and  Hudson  River  Companies 


.___„_  _,_,  were  served  with  process  and  appeared  in  tho 

CHARLES  W  IDE.,  StateCourt.  TheLouiavllleandNaalivilleCom- 

fflee8.C..Benort«r'.ea..l!-S7j  mov  ao.werod  the  compMnt     In  the  an.™ 

It  admitted  the  corporate  existence  of  the  sev- 

Nrrra.— Rrmnml  of  mvki  unilrr  Attnf  !"?«:  efH> 
«nsaip.   SeoDel..eto..Co.r.Ueyer,taotJ.8„XZV„ 
I.  of  section  lotto.  Act  at  ataraa   SOS,  note, 
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e  each  and 

.       _    .    It  denied  that  the  defend- 

__is  had  associated  themselves  together  for  the 
transportation  of  goods  Jointly,  or  that  they  held 
themselves  oat  as  common  carriers  engaged 
jointly  in  the  business  of  such  transportation; 
but  it  alleged  that  a  number  of  corporal  Ions, 
among  which  were  the  defendants,  entered  into 
an  agreement  to  carry  on  a  fast  freight  line  be- 
tween cities  in  the  eastern  and  western  parts  of 
the  country,  and  fixing  uniform  rates  of  trans* 
portation  and  regulating  the  necessary  incidents 
to  such  business,  which  business  was  to  be  done 
under  the  name  of  the  "  Central  Transit  Com- 
pany," afterwards  familiarly  known  as  the 
"  White  Line."  and  called  in  the  complaint  the 
"  White  Line  Central  Transit  Company,"  It 
then  set  out  the  provisions  of  the  agreement  be- 
tween the  several  corporations  for  carrying  on 
the  line,  showing  the  way  in  which  the  busi- 
ness was  to  be  done  and  the  earnings  and  ex- 
penses divided , "  and  that  each  company  should 
pay  for  any  damage  or  loss  occurring  on  its 
road,  and  if  such  damage  COuld  not  be  located 
it  should  be  prorated  between  the  companies 
forming  the  route  over  which  the  properly 
would  have  passed  to  its  destination, in  the  same 
ratios  as  the  freight  moneys."  It  then  averred 
"  that  when  goods  were  delivered  to  any  oi 
the  said  companies  to  be  transported  by  said 
fast  freight  line,  bills  of  lading  therefor  were 
to  be  issued  in  the  name  of  The  Central  Transit 
Company,  'White  Line,'  by  an  agent  of  such 
Transit  Company,  who,  in  his  represented '" 
capacity,  acted  separately  for  each,  and  w. 
f541  DOt  authorized  to  act  for  such  companies  Joint- 
ly; and  that  in  all  such  bills  of  lading  so  issued 
it  was  expressly  stipulated  and  agreed  lhat  In 
case  of  any  loss,  detriment  or  damage  done  to 
or  sustained  by  the  property  therein  receipted 
for,  that  company  should  alone  be  held  answer- 
able therefor  in  whose  actual  custody  the  same 
might  be  at  the  time  of  the  happening  thereof. " 
It  then  denied  that  the  cotton  sued  for  was  eve 
delivered  to  the  line,  or  to  either  of  the  con. 
panies  composing  the  same,  for  transportation, 
and  averred  that  if  any  bills  of  lading  were 
Issued  it  was  done  by  a  person  who  had  no 
thority  for  that  purpose,  either  from  the  Louis- 
ville and  Nashville  Company  or  any  of  the  Other 
defendants.  It  also  averred  that  no  loss  had 
happened  to  the  property  while  in  Its  actual 
custody,  and  that  Ide,  who  brought  the  suit, 
was  not  the  real  party  in  interest  therein,  but 
that  the  alleged  assignment  to  him  was  with- 
out consideration,  and  made  simply  to  vest  the 
right  of  action  in  the  plaintiff,  who  was  a  citi- 
zen of  New  York,  and  that  the  real  parties  in 
interest  were  the  Cocbeco  Company  and  the 
Amoskeag  Company. 

It  also  appears  from  the  statements  in  (he  pe- 
tition for  removal,  that  the  New  York  Central 
and  Hudson  River  Company  filed  a  separate  an- 
swer in  the  State  Court,  but  that  answer  has  not 
been  copied  into  the  transcript.  The  Louisville 
and  Nashville  Company  on  filing  its  answer 
presented  to  the  State  Court  a  petition  for  the 
removal  of  the  suit  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New 
York,  which  was  the  proper  district,  on  the 
ground  "  that  there  is  in  said  suit  a  controversy 
which  is  wholly  between  citizens  of  different 
States,  namely:  a  controversy  between  the  plaint- 
Si 


Iff,  a  citizen  of  the  State  of  New  York,  and  the 
defendant,  the  Louisville  and  Nashville  Rail- 
road Company,  your  petitioner,  a  citizen  of  the 
State  of  Kentucky,  which  can  be  fully  deter- 
mined as  between  them  without  the  presence  of 
any  of  the  other  persons  or  bodies  corporate 
made  parties  to  said  suit."  The  Supreme  Court 
of  the  State  accepted  the  petition  and  ordered 
the  removal  of  the  suit,  but  the  circuit  court, 
when  the  case  got  there,  remanded  it  This 
writ  of  error  was  brought  for  a  reversal  of  the 
last  order. 

The  petition  for  removal  was  filed  under  the  ,--«, 
last  clause  of  section  2of  the  Act  of  1875,  which  l°OJ 
is  as  follows: 

"  And  when  in  any  suit  •  •  •  there  shall  be 
a  controversy  which  is  wholly  between  citizens 
of  different  States,  and  which  can  be  folly  de- 
terminer' as  between  them,  then  either  one  or 
more  of  the  plaintiffs  or  defendants,  actually  in- 
terested in  such  controversy,  may  remove  said 
suit  to  the  Circuit  Court  of  the  United  States 
for  the  proper  district." 

As  we  bave  already  said  at  this  Term  in  Ayrei 
v.  Wimeall,  118  U.  8.,  192  fBk.  28,  L.  ed.,  MB], 
"  the  rule  is  now  well  established  that  this  clause 
In  the  section  refers  only  to  suits  where  there 
exists  a  'separate  and  distinct  cause  of  action, 
on  which  a  separate  and  distinct  suit  might  have 
been  brought  and  complete  relief  afforded  as  to 
such  cause  of  action,  with  all  the  parties  on  one 
side  of  that  controversy  citizens  of  different 
States  from  those  on  the  other.  To  say  the  least, 
the  case  must  be  one  capable  of  separation  into 
parts,  so  that  in  one  of  the  parts  a  controversy 
will  be  presented  with  citizens  of  one  or  more 
States  on  one  side  nnd  citizens  of  different  States 
on  the  other,  which  can  be  fully  determined 
without  the  presence  of  the  other  parlies  to  the 
suit,  as  it  has  been  begun.'"  Hydti.  Ruble,  104 
U.  S.,407[Bk.26,  L.ed.,  8S3h  Fraterv.Jcn- 
ni*m,  106  U.  S.,  191  [Bk.  27,  L.  ed..  181]. 

In  the  present  case  all  the  defendants  are  sued 
jointly  and  as  Joint  contractors.  There  is  more 
than  one  contract  set  out  in  the  complaint,  and 
there  is  therefore  more  than  one  cause  of  action 
embraced  in  the  suit;  but  all  the  contracts  are 
alleged  to  be  joint  and  binding  on  all  the  de- 
fendants. Jointly  and  in  the  same  right.  There 
is  no  pretense  of  a  separate  cause  of  action  in 
favor  of  the  plaintiff  and  against  the  Louisville 
and  Nashville  Company  alone.  The  answer  of 
the  company  treats  the  several  causes  of  action 
alike  and  makes  the  same  defense  to  all.  For  ■  531 
the  purposes  of  the  present  inquiry  the  case  ' 
stands  as  it  would  if  the  complaint  contained 
but  a  single  cause  of  action.  The  claim  of  right 
to  a  removal  is  based  entirely  on  the  fact  that 
the  Louisville  and  Nashville  Company,  the  pe- 
titioning defendant,  has  presented  a  separate  de- 
fense to  the  joint  action  by  filing  a  separate  an. 
swer  tendering  separate  issues  for  trial.  This, 
it  has  been  frequently  decided,  is  not  enough 
to  introduce  a  separate  controversy  into  the  suit 
within  the  meaning  of  the  statute.  Hyde  v.  lia- 
ble, aupra;  Ayrai  v.  WitWaU,  tupra.  Bepamte 
answers  by  the  several  defendants  sued  ou  joint 
causes  of  action  may  present  different  questions 
for  determination,  but  they  do  not  necessarily 
divide  tbe  suit  into  separate  controversies.  A 
defendant  has  no  right  to  say  that  an  action 
shall  be  several  which  a  plaintiff  elects  to  make 
joint.    Smith  v.  Rina,  3  Sum.,  346.    A  sepv 
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rate  defense  mny  defeat  ft  joint  recovery,  but  it 
cannot  deprive  a  plaintiff  of  his  right  to  prose- 
cute his  own  suit  to  final  determination  in  bis 
«wn  way.  The  cause  of  action  is  the  subject- 
tnatter  of  the  controversy,  and  that  is  for  all  the 
purposes  of  the  suit  whatever  the  plaintiff  de- 
clares it  to  be  in  his  pleadings.  Here.it  is  certain 
joint  con  tracts,  entered  into  by  all  the  defendants 
for  the  transportation  of  property.  On  the  one 
aide  of  tbe  controversy  upon  that  cause  of  action 
is  the  plaintiff,  and  on  the  other  all  the  defend- 
ants. The  separate  defenses  of  tbe  defendants 
relate  only  to  their  respective  interests  in  the 
one  controversy.  The  controversy  is  the  case, 
and  the  case  Is  not  divisible. 

It  is  said,  however,  that  by  tbe  New  York 
Code  of  Civil  Procedure,  section  ISM,  "judg- 
ment may  be  given  for  or  against  one  or  more 
plaintiffs,  and  for  or  against  one  or  more  de- 
fendants," and  under  this  it  has  been  held  that 
when  several  are  sued  upon  a  joint  contract, 
and  it  appears  that  only  a  portion  are  bound, 
the  plaintiff  may  recover  against  those  who  are 
actually  liable.  The  same  rule  undoubtedly  pre- 
vails in  many  other  States,  but  this  does  not 
make  a  joint  contract  several,  nor  divide  a  joint 
suit  into  separate  parts.  It  may  expedite  judi- 
cial proceedings  and  save  costs,  but  it  does  not 
change  the  form  of  the  controversy,  that  is  to 
[BT]  say,  the  case.  The  plaintiff  can  still  sue  to  re- 
cover from  all,  though  he  may  be  able  to  suc- 
ceed only  as  to  a  part. 

The  order  remanding  the  eaee  it  affirmed. 

Mr.  Jimtine  Blmtchford  took  no  part  in  tbe 
decision  of  this  case. 

Dissenting:  Mr.  Justice  Harlan. 
True  copy.   Test: 

Junes  H.  MoKenney,  Clerk,  Sup.  Court,  U.  S. 

Ctted-111  V.  8.,  »■  82 !  IIS  U.  8.,  IS,  0,  259. 
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GEORGE  E.  INGRAHAM. 

(See  S.  C,  Reporter's  ed.,  s;-«l.) 


1.  The  last  clause  of  section  £  of  tbe  Act  of  March 
8.  ins.  bu  do  application  to  cues  In  which  the  de- 
fendants are  sued  Jointly  and  as  joint  contractors. 
The  preceding  case  of  The  LouitcWt  and  IfashviUe 
R.  R.  Co.v.  I'lf.  ante,  (B.  affirmed. 

i.  A  separate  controversy  Is  nt  -  _ 
tbe  case  by  separate  defenses  to  tbe 
action. 

a.  The  fact  that  one  of  tbe  defendants  is  In  de- 
fault is  unimportant. 

[No.  1248.] 
Submitted  Mar.  1,1885.    Decided  Mar.  IS,  1885. 

F  ERROR  to  the  Circuit  Court  of  tbe  United 
Stales  for  the  District  of  Connecticut. 
The  history  and  facts  of  the  case  appear  in 
tbe  opinion  of  tbe  court.    See,  also,  the  preced- 
ing case  of  L.  A  N.  B.  B.  Co.  v.  Ide. 

Mettri.     Herbert    E.    Dickson,    Wager 

XoTB.— Removalaf  eauea  under  Act  of  ts?t;  tttt- 
ttnthtp.  See  Meyer  v.  Delaware,  etc.,  Co.,  100  U.  B., 
bk.  25.  663.  note 

114  V.  S.  U.  S.,  Book  99. 


Swayne,  I^mt  E.  Stanton  and  Edward  W.  Bell, 
for  plaintiffs  in  error. 

Mr.  Chaw-lea  E.  Perkins,  for  defendant  fa 


This  is  a  writ  of  error  for  the  review  of  an 
order  of  the  Circuit  Court  remanding  a  suit  to 
a  State  Court.  The  suit  was  brought  In  the 
Superior  Court  of  the  County  of  Hartford.  Con- 
necticut, by  George  E.  Ingraham,  tbe  defend- 
ant in  error,  a  citizen  of  Connecticut,  against 
N,  D.  Putnam  and  Henry  Earle,  citizens  of 
New  York,  and  W.  G.  Morgan,  a  citizen  of 
Connecticut,  as  partners  in  business  under  the 
name  of  Putnam,  Earle  &  Co. ,  to  recover  a  bal- 
ance claimed  to  be  due  from  the  partnership  on 
an  account  for  money  lent,  paid  out  and  ex- 
pended,and  upon  a  note  of  $5,000,  made  by  W. 
G.  Morgan  lo  the  order  of  Putnam,  Earle  &  Co. 
and  by  tbe  firm  Indorsed  to  Ingraham.  The 
complaint  contained  simply  the  common  counts, 
but  a  bill  of  particulars  subsequently  filed  dis- 
closed tbe  true  nature  of  the  claim  to  be  the 
note,  and  an  account  for  the  purchase  and  sale 
of  stocks  beginning  August  17,  1883,  and  end- 
ing February  28,  1884. 

The  defendants,  Putnam  and  Earle,  filed  a 
separate  answer,  which  contained:  1.  A  general 
denial  of  all  the  allegations  In  the  complaint;  2. 
An  averment  as  to  the  account,  that  tbe  alleged 
loans  were  all  made  to  tbe  defendant  Morgan 
for  his  individual  and  private  use,  and  not  to 
the  firm;  8.  An  averment  as  to  the  note,  tbatft 
was  given  for  money  loaned  to  W.  G.  Morgan  rgj 
alone  for  bis  individual  use,  and  not  to  the  firm, 
and  that  It  was  indorsed  by  Morgan  in  tbe  name 
of  the  firm  by  collusion  between  him  and  In- 
graham, and  with  Intent  to  defraud  Putnam 
and  Earle;  and,  4.  A  statement  that  tbe  part- 
nership of  Putnam,  Earle&  Co.  was  not  formed 
until  January  2,  1884,  and  that  all  the  transac- 
tions in  the  bill  of  particulars  before  that  date 
took  place,  if  at  all,  between  the  plaintiff  and 
William  G.  Morgan,  who,  during  the  years 
1882  and  1888,  was  only  the  agent  of  Putnam 
and  Earle  and  not  a  partner  with  them,  and 
that  as  to  none  of  the  items  in  the  bill  dated  in 
the  year  1888  were  they  under  any  joint  liabil- 
ity with  Morgan  as  partners. 

Morgan  has  never  answered  the  complaint, 
and  as  to  him  the  case  stands  on  default.  After 
filing  their  answer  the  defendants  Putnam  and 
Earle,  presented  a  petition  to  the  Superior  Court 
for  the  removal  of  the  suit  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Con- 
necticut. The  material  part  of  this  petition, 
aside  from  a  statement  of  tbe  citizenship  of  the 
parties,  is  as  follows: 

"And  your  petitioners  further  say,  that  in 
the  suit  above  mentioned  there  la  a  controversy 
wblch  is  wholly  between  citizens  of  different 
States,  and  which  can  be  fully  determined  be- 
tween them,  to  wit:  a  controversy  between  the 
present  petitioners,  N.  D.  Putnam  and  Henry 
Earle,  and  the  said  George  E.  Ingraham  and 
William  G.  Morgan,  as  by  the  pleadings  insaid 
cause  will  more  fully  appear. 

Upon  the  presentation  of  this  petition  the  Su- 
perior Court  declined  to  enter  an  order  for  tbe 
removal  of  the  cause.  Thereupon  the  petition- 
ers entered  a  copy  of  the  record  in  the  Circuit 
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60-63  Bothemb  Cocbt  of  the  Usitkd  States.  Oct.  Term, 

Court  of  the  United  States.    ThU  being  done, 


t  done,    corpprated  company  <.f  that  Stale  and  a  dtlien  of 

1  to  m-    another  State  to  compel  the  transfer  of  stock,  which 

ted     tabeo"E)lrel''^'taJudleiHlaaleasthomoiierty 


inepiainuu  uigraum  muiw  uiw  mun  w  re-  baa  been  purchased  at 

mand  the  suit,  and  the  motion   was  granted,  of  such  c&sen  by  tbe  r ...  ..., 

To  reverae  an  order  to  that  effect,  this  writ  of  company,  la  not  re  jovable  Into  the  Federal  Courts. 

■rmtnghmiivhl  The  company  ia  a  necessary  party  although  the  clt~ 

error  was  NntUNU.  mart  tbeoiher  State  raises  a  separate  Issue  as  to 

We  are  unable  to  distinguish  this  case  mate-  the  validity  of  the  proceedings  under  which  said 

riallvfrom  that  of  The  Louisville  and  NasliviUe  sale  w— *■— ■ 


rially  from  that  of  The  Louisville  and  Aasfialle   sale  was  had. 

R  B.Co.v,  Iae[ante,  68],  Just  decided.  Thesuit  [No.  1194.] 

ft  brought  against  all  the  defendants  jointly  tr    " ■" 

recover  upon  what  are  alleged  to  be  their  join 


{(brought  against  all  the  defendants  jointly  to    Submitted  Mar.  t,  1885.    Decided  Mar.  tS,  1 


promises  and  undertakings.     The  defendants,  »  PPEAL  from  the  Circuit  Court  of  the  Unit 

who  are  not  citizens  of  Connecticut,  have  filed  li.    ed  States  for  the  Eastern  District  of  Mis 

a  separate  answer  in  which  they  deny  their  lie-  souri. 

bilitj  altogether,  and  claim  besides,  that  if  lia-  The  history  and  facts  of  the  case  appear  in 

ble  at  all  on  part  of  the  account  sued  for,  It  Is  the  opinion  of  the  court. 

not  jointly  with  the  defendant  Morgan.     This  Mr.   James   O.  Broadhcatd,  for  appcl- 

1s  their  separate  defense  to  the  joint  suit  which  lants. 

Ingraham  has  elected  to  bring  against  them  and  Mr.  James  S.  Bo ta ford,  for  appellee. 

Morgan  upon  what  he  claims  to  be  the  Joint 

contracts  of  all  the  defendant.  jfr.  Chief  Justice -WmiU,  delivered  theopln. 

In  Connecticut,  as  In  New  York,  "judgment  j^  o[  thecourt: 
maybe  given  for  or  against  one  or  moreofsev.  Thisisan  appeal  from  an  order  of  the  Clr- 
an]  plaintiffs  and  for  or  MbWOM  or  more  ^t  c^  of  Xe  United  States  remanding  a 
of  several  defendants,  and  in  addition  to  this  Buit  W  the  Circuit  Court  of  the  City  of  St.  Louis, 
the  court  may ,  in  Connecticut,  "determine  the  Missouri,  from  which  It  bad  been  removed  up^ 
Ultimate  rights  of  the  parties  on  each  side  as  on  a  petition  filed  under  the  Act  of  March  8, 
be  ween  femselves  and  grant  to  Uie  defend-  1875.  ch.  187, 18  Stat,  at  L., 470.  Thesuitwaa 
antanyafflrrnauvereliefhemaybeentitedto."  ra  equity  and  brought  by  William  C.  Wilson. 
But  this,  as  we  have  said  in  the  case  just  de-  ^  sppellee,  a  citizen  of  Missouri,  against  the 
ddeSi  ^  D°S  mfl  ■?  ?  ,i0U3t  contrac'  Beve™1'  St.  Louis  and  Sen  Francisco  Railway  Company, 
nor  divide  a  jomt  suit  into  separate  jparts.  The  a  Mfggouri  Corporation,  and  Jesse  Selfgmnn  and 
suit  Is  still  one  and  indivisible  for  the  purposes  Jaraes  ^u^^  citizens  of  New  Yo&,  to  com- 
™i!m2v„-.,  .  „  ,.  .  ■  .  .  pel  the  Company  to  transfer  to  Wilson  on  its 
i  V*a  f  u*  MorPu,„bss,  n<*  ?"sw«ed  but  fo^  cert8in'luare8  of  iIfl  Mpiui  Btock  ^d. 
Is  fa  default  is  unimportant  The  suit  is  still  ln  iQ  the  nnme  o(  the  se^ns,  and  to  issue 
on  Joint  causes  of  ac  ion,  and  the  plaintiff  if  w\im  certiflcate8  therefor.  The  petition  states 
he  sustains  the lallega  ions  of  his  complaint  at  mat  Wilson  purchased  the  stock  at  a  sale  under 
the  trial,  will  be  entitled  to  a  joint  Judgment  ._  „„-.„.:„„  imn.pH  „rvin  n  inrt^™.,!  in  hi> 
against  all  the  defendant  Th default  pTace.  E^^%£^TStfW&£ 
the  parties  in  no  dfferent  position  with  refer-  the  1Btn  0f  Becember,  1883,  he  exhibited  to  the 
race  to  a  removal  Uaan  they  would  occupy  if  Cnmpanv  hu  ^m^  Df  purchase  and  de- 
Morgan  had  answered  and  set  up  an  entlrehr  mand^  ^  the  Company  cause  his  name  '■  to 
different  defense  from  that  of  he  o  her  defend-  ^  en,ered  on  the  SW(£  ^^  of  ^  Corpora. 
ants,  A  separate  controversy  is  not introduced  tion  as  the  owner  of  said  shares  of  said  capital 
Into  the  esse  by  separate  defenses  to  the  same  stockp  .  .  .  andfurther  duly  notified  said  Cor. 
cause  or  action.  poration  to  pay  to  him  all  dividends  that  might 
As  the  pctiionlng  defendant  have  asked  no  gemftW  be  declared  and  oayable  to  and  on 
affirmative  relief  either  against  the  plamuff  or  ^  8tw.k.  ■■  but  that  theC6mnany  refused  so 
their  co-defendant,  no  question  can  arise  under  w  do  T|ie  ig  for  a  transfer  of  the  stock, 
the  rule  of  practice  in  ConnecHcut  which  al-  ,he  amce)lll^[1J of  the  certificates  to  the  Selig: 
faws  the  court  to  determine  the  ul limate  rights  m  the  issue  nf  new  ceruflcates  aod  pBVment 
of  the  parties  on  each  side  as  between  them-  of  dividemls  t0  w)llon  and  ^  injunction  pro- 
fdves  In  the  preset  case  the  on  y  contro-  hibitin  [he  Miglauia  from  acting  as  stock- 
versy  is  as  to  the  right  of  the  plaintiff  to  recover  holders 
agafast  the  defendants.  The  Company  and  the  Seligmana  filed  sepa- 

■rSe^   T™             firmed.  rale  answera|  but  setting  up  substantially  the 

JamesH.  Mckeaney,  Clerk. Bup. Court. D. 8.  saa,e  defense,   to  wit:  that  the  stock,  though 

™™i    iiKTt  a   «  ™  standing  in  the  names  of  the  Seligmans.  did  not 

Cited-116  U.  8..  81,  SB.  in  fact  belong  to  [|lem  when  ^  execution  wng 

levied,  or  when  the  sale  to  Wilson  waa  made, 

because  they  had  long  before  tbat  time  sold  aud 

BT.  LOUIS  AND  SAN  FRANCISCO  RAIL-  transferred  their  certificates  to  other  parlies  for 

WAY  COMPANY  etm,.,  Apple.,  value,  who  were  the  real  holders  and  owners  of 

r  the  slock,  though  not  transferred  to  them  on 

,vn  „„,.   n.TT  0/sW  the  books.     The  Seligmans  in  their  answer  de- 

WILLIAM  C.  T\  ILSON.  Dy  the  validity  of  the  judgment  against  them, 

(See  8.  C.  Reporter's  ed.,  00-4Z,)  for  the  rea80n  lhnt  "  was  rendered  in  a  suit  to 

which  they  were  not  parties. 

Seminal  of  caute»~~aetion  against  a  citiren  of  The  petition  for  removal  was  presented  by 

the  tame  Slate  and  one  of  anot/ier  State,  not  re-   

moe/ibk— parties.  Non.-fle moral  of  taunt  undo-  Act  of  mm  ,-  rtft- 

,       ,_          ,_    ,  Kind  in.    Sit  Meyer  v.  Delaware,  etc.,  Co.,  100  U.  8., 

An  action  brought  ln  a  State  Court  agaioEt  an  In-  lik.  2G,  683,  note. 

II*  r.  * 
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1864.                                   Sabgent  v.  Hall  8apb  ajto  Lock  Co.  68-86 

the  Seligmans  alone,  and,  after  stating  the  citi- 
zenship of  the  parties,  proceeds  as  follows: 
"  That  there  is  in  said  suit  a  controversy  whol- 
ly between  citizens  of  different  States,  which 
can  be  fully  determined  as  between  them  with- 
out the  presence  of  the  defendant,  the  St.  Louis 
and  San  Francisco  Railroad.  That  there  is  in 
said  suit  a  separate  controversy  wholly  between 
•aid  plaintiff  and  your  petitioners,  citizens  of 
different  States  as  aforesaid,  which  can  be  fully 
determined  as  between  them,  and  your  petition- 
ers are  actually  interested  in  such  controversy. 
That  the  controversy  In  said  suit  between  plaint- 
iff and  your  petitioners,  as  made  by  the  plead- 
ings, is  wholly  distinct  and  separate  from  that 

between  the  plaintiff  and  the  St.  Louis  and  San  _-  __,  . 
Francisco  Railway  Company."  .  .  r  „  „HE ''JiEs)  *.  _...  j  »  _ 
Upon  this  petitlou  the  State  Court  removed  Argued  Jan.  tl,  16,  £7. 188S.  Decided  Mar.  SO, 
the  suit,  but  the  Circuit  Court  of  the  United  188°- 
States  remanded  it.  To  reverse  this  order  of  .  „„_, ,  _  .  .„,  ,„  ,..„, 
the  United  States  Court  the  appeal  was  taken.  A  FI\EAL  fron)  tj»  Circuit  Court  of  the  Unit- 
There  is  but  one  controversy  in  this  case,  and  i^ed  Stateafor  the  Southern  District  of  Ohio, 
that  is  as  to  the  duty  of  the  railroad  Company  ^The  history  and  facto  of  the  case  appear  In 
to  transfer  to  Wilson  the  stock  standing  in  the  ">«  opinion  of  the  court 

name  of  the  Seligmans  on  its  books  and  to  issue  _:"™*-    Edmund    WeAmor*.     George 

new  certificates  therefor.    Upon  the  one  side  of  ™<ikaor  Cnrtln  and  &  A  Bowman,  for  ap- 

that  controversy  Is  the  plaintiff,  a  citizen  of  Mis-   Pt>i}*at.  .___ 

■ouri.and  on  the  other  the  Railroad  Company.a  ,  ****/'.  Edwmrd  N.  Dickenon  and  Will- 
Missouri  corporation.    The  sole  purpose  of  the  **m  c-  Cochran,  for  appellee. 
■nit  is  to  establish  the  duty  and  enforce  its  per- 
formance.   This  cannot  be  done  without  the  Mr.  Justice  Blattchford  delivered  the  opin- 
presenceoftheCompany.foritisupon  theCom-  ion  of  the  court: 

pany  itself  that  the  decree  must  operate.  The  This  is  a  suit  in  equity,  brought  In  March, 
Seligmana  are  made  parties  only  in  aid  of  the  1877,  in  the  Circuit  Court  of  the  United  States 
principal  relief  which  is  asked.  As  the  stock  for  the  Southern  District  of  Ohio,  by  James 
stands  in  their  names  on  the  books,  the  Cora-  Sargent,  the  appellant,  against  the  Hall  Safe  and 
pauy  may  well  claim  a  judicial  finding  in  the  Lock  Company  and  others,  the  appellees,  for 
cause  which  shall  bind  them,  if  upon  the  final  the  infringement  of  letters  patent  No.  186869, 
hearing  a  transfer  is  ordered.  The  suit,  there-  granted  to  Sargent  January  18,  1877,  for  im- 
fore,  is  in  truth  and  In  form  against  both  (he  provements  in  time  locks.  It  was  afterwards 
Company  and  the  SeHgmans  on  a  single  cause  consolidated,  as  of  November,  1870,  with  an- 
of  action,  and  cannot  be  removed  unless  the  sep-  other  suit  in  equity,  brought  in  July,  1670,  In 
arate  answer  of  the  Seligmans  introduces  a  sep-  the  same  court,  by  the  same  plaintiff  against 
arale  controversy.  This  we  have  held  in  Lou-  the  same  defendants,  for  the  infringement  of  re- 
Urille  &  Nashville  R,  R.  Co. v.  lde[anle,6S],  just  issued  letters  patent  No.  8787,  granted  to  Bar- 
decided,  is  not  necessarily  the  effect  of  separate  gent  December  7,  1875,  for  improvements  in 
issues  under  separate  defenses  to  the  same  Be-  time  locks,  on  the  surrender  of  original  letters 
tion.  No  relief  whatever  can  be  granted  unless  patent  No.  121782,  granted  to  Stephen  W.  Hoi- 
it  is  found  to  be  the  duty  of  the  Company  to  ten,  December  12,  1871.  The  Circuit  Court 
transfer  the  stock,  and  as  to  that  controversy  heard  the  case  on  pleadings  and  proofs  and  dis- 
tlie  Company  is  an  indispensable  party.  It  R.  missed  the  bill.  The  plaintiff  has  appealed,  but 
Co.  v.  MiOt,  113  U.  S.,249[Bk.  28,  L.  ed.,949];  no  claim  is  madB  in  this  court  to  recover  on  the 
Thayer  v.  Life  Auo.,  112  U.  8.,  717  [Bk.  28,  L,  Hollen  reissue, 
-*    ""  The  specification  and  claims  of  No.  186369 

are  as  follows: 
"Be  it  known  that  I,  James  Sargent,  of 

T.  Clerk,  sup.  court,  U.  8.  Rochester  in  the  County  of  Monroe  and  State 

Cited— 115  d.  8.,  HL  of  New  Toik,  have  invented  certain  new  and 

useful  improvements  in  locks  for  safe  and  null 

•  doors,  of  which  the  following  is  a  specification: 

rjMvcoinnrvT  Thia  inTentioD  rentes  to  certain  Improve- 

JAMES  SARGENT,  Appt.,  ments  in  locks  for  safe  and  vault  doors,  its  ob- 

*.  ject  being  to  construct  a  time  movement  in  such 

HALL  SAFE  AND  LOCK  COMPANY  etal.  a  manner  as  to  have  it  guard,  and  operate  in 

conjunction  with,  a  combination  lock,  so  as  to 

(See  8. 0,  Heporter's  ei.  H8-8B.)  ren(ler  ^^  combination  lock,  when  locked,  in- 

PaUnt  tmt-Ubn  patent  No.  186369,  for  im-  operativeMd  tncaj«ble  of  being  unlocked  un- 

provement*  in  time  locke—conttructio^when  ?  *?  ' ■rrjT,]  of  **»  ?ppoI"JS<i1?our'  at  which 

againtt  inventor  time  tne  tinie  mechanism  will  liberate  or  cease 

Its  guarding  action  on  the  combination  lock,  and 

1.  In  letters  patent  No.  188389,  granted  to  James  admit  of  said  lock  being  operated  and  unlocked 

S»rnent  January  18. 18T7,  for  improvements  in  Ume  by  the  person  having  knowledge  of  the  combi- 

*  Head  notes  bj  Mr.  Justice  biutcbtobo.  nation  upon  which  said  lock  is  set,  so  as  to 
111  Li.  & 
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intlm  with  a  combination  lock,  and  adapt- 
ing the  same  to  operate  in  connection  with  the 
bolt  work  of  a  safe  or  vault  door,  the  time 
mechanism  being  con.stru.cMd  to  act  In  con- 
junction with,  and  guard,  dog,  or  render  inop- 
erative, the  aforesaid  combination  lock,  when 
locked,  the  said  combination  lock  having  a  bolt 
or  bearing  specially  constructed  and  arranged, 
so  that,  when  in  one  position,  it  will  rest  upon 
or  receive  the  pressure  of  the  bolt  work  of  the 
door  when  the  latter  la  thrown  out  and  the  lock 
locked,  and  thus  prevent  the  retraction  of  the 
bolt  work. 

This  arrangement  retains  the  bolt  work  In  a 
locked  condition  during  the  hours  appointed 
for  it  to  remain  locked,  and  prevents  the  lock 
from  being  unlocked  by  anyone  having  legiti- 


mate or  surreptitious  knowledge  of  the  combi- 
nation upon  which  the  look  is  set,  until  the  ar- 
rival of  the  appointed  hour,  when  the  time 
mechanism  will  cease  its  dogging  or  guarding 
action  upon  said  combination  lock,  and  admit 
of  said  lock  being  operated  by  those  In  posses- 
sion of  the  combination,  so  as  to  enable  them 
to  place  the  bolt  or  bearing  of  the  lock  In  such 
position  aa  to  enable  the  retraction  of  the  bolt- 
work,  whereby  the  safe  or  vault  door  can  be 

The  invention  further  consists  in  a  certain 
combination,  substantially  as  hereinafter  set 
forth,  that  is  to  say,  a  union  consisting  of  a 
combination  lock,  a  time  movement  and  a  yoke 
lever  or  connection,  adapted  to  be  placed  upon 
a  safe  or  vault  door,  to  operate  in  conjunction 
with  the  bolt  work  thereon,  said  yoke  lever  or 
connection  being  constructed  and  located  in  such 
respect  to  the  combination  lock  aa  to  render  the 
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unlocking  of  the  nine  absolutely-  impossible 
when  locked,  and  ao  remain  locked  until  the  ar- 
rival of  the  appointed  or  predetermlnate  time, 
at  which  time  the  mid  yoke  lever  or  connection, 
through  the  action  of  the  time  movement,  is 
caused  to  cease  Its  guarding  or  dogging  action 
upon  the  combination  lock,  at  which  time,  or 
any  time  after  during  the  time  the  time  mech- 
anism baa  ceased  its  dogging  or  guarding  ac- 
i'.on,  the  said  lock  can  be  unlocked  by  the  per- 
son In  possession  of  the  proper  combination  up- 
on which  the  lock  is  set;  the  peculiarity  and  nov- 
elty of  this  union  being,  that,  when  the  said 
combination  lock,  with  Its  time  mechanism,  is 
arranged  upon  a  safe  or  vault  door,  to  operate 
in  conjunction  with  the  holt  work  thereon,  and 
all  locked,  the  tumblers  or  combination  wheels 
of  said  lock,  and  the  spindle  of  the  same,  to- 
gether with  Its  usual  Indicator,  are  all  left  free 
to  be  moved  or  rotated  without  exerting  any 
unlocking  action  or  strain  whatever  upon  the 
mechanism  composing  the  combination  lock,  or 
the  delicate  mechanism  composing  the  time 
movement. 

In  the  drawings,  figure  1  represents  a  por- 
tion  of  a  safe  or  vault  door,  illustrating  therein 
a  bolt  work  and  a  combined  time  mechanism 
and  combination  lock,  with  coven  removed,  the 
bolt  work  being  thrown  out  into  the  Jamb  of 


[06] 

fence  of  the  combination  lock.  Fig.  8  rep- 
resents a  portion  of  a  safe  or  vault  door,  having 
thereon  a  bolt  work,  and  a  combined  time  mech- 
anism and  combination  lock,  the  combination 
lock  berog  unlocked  and  the  bolt  work  retracted. 

Referring  to  the  drawings,  the  letter  A  des- 
ignates the  case  of  a  combination  lock,  the  lock:-  .__. 
works  of  which  may  be  of  any  of  the  well  l  ' 
known  forms  now  in  use,  provided  the  same  la 
supplied  with  a  lock  bolt  or  a  bearing,  con- 
structed and  arranged  so  us  to  connect  with  or 
receive  the  pressure  of  the  bolt  work  located  on 
a  safe  or  vault  door,  when  said  lock  bolt  or  bear- 
ing and  the  bolt  work  are  placed  in  a  position 
for  locking  the  door. 

The  combination  lock  Illustrated  In  the  draw- 
ings la  one  known  as  "  Sargent's  Automatic 
Bank  Lock,"  upon  which  letters  patent  were 
'  August  38,  I860,  reissued  January  3, 
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ranged  a  bolt-work,  consisting  of  the  usual  bolt 
supporting  bars,  C,  bolts,  D,  carrying  bar,  B, 
having  a  tongue  piecc.P.said  carrying  bar  sery-       [6B 
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bolts  into  and  out  of  the  sockets,  a,  constructed 
In  the  jamb  of  the  safe  or  vault,  for  the  pm- 

r>e  of  locking  or  unlocking  the  door,  as  shown 
Figs.  1  and  3. 


die,  e,  which  spindle  passes  through  the  door, 
and  connects  with  the  carrying  bar  by  any  suit- 
able fastening,  such  a*  a  slot,  a,  pin,  a,  and  suit- 
able fastening  nut. 
The  lock  bolt  or  bearing  of  the  combination 


work,  so  as  to  retain  the  safe  or  vault  door 
locked,  while,  in  another  position,  it  will  ad- 
mit of  the  bolt  work  being  retracted  for  the  pur- 
pose of  allowing  the  safe  or  vault  door  to  be 
opened. 

In  the  present  example,  the  lock  bolt  is  shown 
as  provided  with  an  offset  or  recess,  /,  which 
offset  or  recess  is  brought  in  or  out  of  coinci- 
dence with  the  tongue  piece  on  the  carrying 
bar,  to  admit  of  the  bolt  work  being  projected 
or  retracted  through  the  medium  of  a  sliding 
bar,  H,  which  carries  a  dog,  fence,  or  angle 
bar,  J,  having  a  hook, ,g,  which  engages  with 
the  bit.  A,  of  the  cam,  K,  secured  upon  the  dial 
spindle,  t ,  which  spindle  passes  through  the  safe 
or  vault  door,  in  the  usual  manner,  and  serves 
to  operate  the  series  of  tumblers  or  combination 

The  sliding  bar  H  Is  connected  with  the  lock- 
bolt  or  bearing  in  any  suitable  manner,  its  ob- 
ject being  to  impart  motion  to  said  lock  bolt  or 
Dealing,  to  secure  the  objects  above  specified. 

The  said  lock-bolt  or  bearing,  it  will  be  per- 
ceived, is  located  in  its  casing,  so  as  to  rest 
closely  in  the  rear  of  the  tongue  piece  or  con- 
nection secured  upon  the  carrying  bar,  and  is 
Isolated,  so  to  speak,  from  the  tumblers  or  com- 
bination wheels  and  the  other  main  working 
parts  of  the  lock,  and,  therefore,  any  strain 
which  is  brought  to  bear  upon  It  by  the  heavy 
9]  bolt-work  will  be  expended  upon  the  bolt  or 
bearing  and  its  axis  or  bearing,  and  not  upon 
the  tumblers  or  combination  wheels. 

It  will  be  seen  that,  to  unlock  the  combina- 
tion lock,  the  hook  of  the  dog,  angle  bar,  or 
fence,  J,  wilt  drop  into  the  notches  or  slots  of 
the  tumblers  or  combination  wheels,  when  the 
notches  are  brought  into  juxtaposition  by  the 
operator  who  has  possession  of  the  combination 
upon  which  the  lock  is  set,  at  which  time  the 
bit,  A,  of  the  cam  K,  will  also  engage  with  the 
hook,  g,  of  the  said  dog,  angle  bar,  or  fence, 
when,  by  moving  the  dial  spindle,  the  lock  bolt 
or  bearing  can  be  moved  or  rotated  so  as  to  ad- 
mit of  the  tongue  piece  or  connection,  with  the 
carrying  bar  and  bolt  work,  being  moved  back 
or  retracted,  as  in  Fig.  3  of  the  drawing,  and 
the  safe  or  vault  door  opened;  but,  when  said 
combination  lock  is  locked,  the  hook  of  the  dog, 
angle  bar,  or  fence,  J,  is  elevated,  due  to  the 
combination  wheels  being  disarranged. 


turning  of  the  dial  spindle,  and  hence  the  tongue 
piece  or  connection  on  the  carrying  bar  of  the 
bolt  work  rests  upon,  or  connects  with,  the  lock 
bolt  or  bearing,  and  the  bolt  work  la  securely 
retained  in  a  locked  condition. 

With  such  combination  lock,  or  one  of  sub- 
stantially the  same  construction  and  operation, 
constructed  to  be  applied  for  use  upon  a  safe  or 
vault  door,  to  operate  in  connection  with  the 
Kjnderous  or  great  bolt  work  thereon,  is  com- 
ilned  a  time  mechanism,  the  works  of  which 
may  be  of  any  of  the  improved  or  desired  kinds, 
since  its  action  is  to  measure  time  correctly,  the 
object  being  that,  during  the  interval  that  the 
combination  lock  is  locked  and  the  time  move- 


tion  lock,  will  guard  the  said  lock,  and  prevent 
its  being  unlocked,  even  by  a  cashier  or  other 
person  In  possession  of  the  combination  upon 
which  the  said  combination  lock  is  set. 

In  the  present  example,  a  duplex  or  double 
time  movement  is  illustrated,  such  being  pref- 
erable to  a  single  time  movement,  as  a  safe- 
guard against  stopping. 

Each  of  the  time  movements,  which  are  des- 
ignated by  the  letters  M  M,  which  may  consist 
of  a  chronometer  or  clock  movement,  is  sup-  L'OJ 
plied  with  a  pointer  or  band,  attached  to  a  spin- 
dle, I,  in  such  a  manner  as  to  be  capable  of  be- 
ing moved  backward  to  set  any  elected  number 
on  the  dials  N,  said  dials  being  spaced  off,  or 
marked  with  a  scale  of  hours  and  divisions,  from 
one  upward  to  any  desired  number,  according 
to  the  mechanism  of  the  chronometer  or  clock. 
With  each  of  the  dials  are  combined  adjusting 
disks  or  arms  0,  or  some  equivalent  mechan- 
ical device,  each  of  which  carries  a  stud,  or  a 
Eht  or  projection,  which  acta  upon  a  yoke  or 
iver,  which  connects  with  and  guards  the  com- 
bination lock  the  number  of  hours  or  time  for 
which  it  is  designated  said  lock  Is  to  remain 
locked,  and  thus  controls  the  action  of  its  lock 
bolt  or  bearing  while  the  same  is  in  a  locked 
condition. 

The  yoke  lever  or  connection  is  designated  by 
the  letter  P,  and  it  is  pivoted  or  loosely  fixed 
on  its  support  or  axis,  as  at  m,  or  otherwise  ar- 
ranged so  as  to  operate  in  conjunction  with  the 
moving  or  revolving  disks  or  arms  0,  the  ob- 
ject being,  that  the  yoke  lever  or  connection 
and  the  disks  can  be  adjusted  with  respect  to 
each  other,  so  as  to  connect  with  the  dog  or 
fence  or  other  working  part  of  the  lock,  and 
thus  control  the  movement  of  the  lock  bolt  or 
bearing,  and  hence  the  locking  and  unlocking 
of  the  combination  lock. 


.     .  act- 

able hook,  n,  that  engages  with  a  pin,  o,  on  the 
dog,  angle  bar  or  fence,  J,  by  striking  under  it, 
in  which  case  it  Holds  said  dog,  angle  bar  or 
fence  elevated  out  of  contact  with  the  tumblers 
or  combination  wheels  and  the  cam  of  the  dial 
spindle.  The  arms  of  said  yoke  lever  or  con- 
nection connect  with,  or  rest  upon,  the  axis  or 
spindle  of  the  adjusting  disks  or  arms;  and  the 
arrangement  of  the  studs,  pins  or  projections  on 
said  disks  or  arms  is  such  that,  when  the  Indi- 
cators have  reached  the  proper  number  on  the 
dials,  said  studs,  pins  or  projections  will  have 
acted  upon  the  yoke  lever  or  connection,  and 


moved  it  sufficient  to  withdraw  the  c 
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from  beneath  the  pin  o,  and  thus  allow  the  dog, 
angle  bar  or  fence  to  fall,  ready  to  engage  with 
the  tumbler*  or  combination  wheels  and  the 
Tl]  lock  bolt  or  bearing,  at  which  time  the  combi- 
nation lock  can  be  operated  by  the  person  in  pos- 
session of  the  combination,  bb  the  time  move- 
ment bas  ceased  it*  guarding  or  dogging  action. 

Notches,  p  p,  should  be  formed  in  the  yoke 
lever  or  connection,  to  allow  the  studs,  pins  or 
projections  to  fall  therein,  when  the  disks  or 
arms  and  the  indicators  have  reached  the  des- 
ignated number,  thus  serving  as  stops  for  the 
adjusting  disks  or  arms,  and  prevent  the  same 
from  moving  on,  beyond  the  prearranged  hour 
to  reset  the  yoke  lever  or  connection  upon  the 
studs  or  projections;  for,  If  some  such  provis- 
ion were  not  made,  the  combination  lock  could 
not  be  opened  until  the  disks  or  arms,  with  the 
indicators,  came  around  again  to  said  previous- 
ly appointed  hour;  at  least,  there  might  be  dan- 
ger of  such  occurring. 

The  double  time  pieces  are  employed,  as  here- 
inbefore stated,  so  as  to  Insure  the  releasing  of 
the  combination  lock  in  case  one  of  the  time 
works  should  stop  or  fail  to  come  to  proper  po- 
sition. A.  spring  r,  or  an  equivalent,  such  as  a 
weight,  should  be  con nected  with  the  lower  end 
of  the  yoke  lever  or  connection,  to  produce  the 
necessary  reaction  to  bring  the  hook  of  the  yoke 
lever  or  connection  under  the  pin  on  the  dog, 
angle  bar  or  fence. 

Thus  it  will  be  seen,  from  the  foregoing,  that 
the  bolt  work  of  the  safe  or  vault  door  con- 
nects with,  or  rests  upon,  the  holt  or  bearing  of 
the  combination  lock,  and  that  the  yoke  lever 
or  connection  of  the  time  movement  connects 
with  the  dog,  angle  bar  or  fence  of  said  combi- 
nation lock,  rendering  the  said  combination 
lock  inoperative  when  locked,  that  is  to  say, 
aaid  yoke  lever  or  connection  has  the  effect  of 
dogging  or  guarding  the  combination  lock  dur- 
ing the  time  it  is  locked, and  preventing  its  being 
unlocked  until  the  arrival  of  the  hour  previously 
designated  by  the  time  movement;  and,  should 
pressure  be  exerted  upon  the  great  or  ponder- 
ous bolt  work  of  the  door,  when  locked,  it  will 
be  received  and  arrested  and  retained  by  the 
lock  bolt  of  the  combination  lock,  and  win  not 
be  transmitted  to  the  tumblers  or  combination 
wheels  of  the  combination  lock,  or  to  the  time 
movement,  or  to  the  yoke  lever  or  connection. 

In  lieu  of  the  lever  connecting  with  the  dog 
[721  or  fence,  it  may  be  made  to  connect  or  operate 
on  the  lock  itself,  and  thus  secure  the  result 
hereinbefore  recited. 

The  time  mechanism  may  be  in  the  same  case 
containing  the  works  of  the  combination  lock; 
or  It  may  be  in  an  apartment  connected  with 
the  case  of  the  combination  lock,  or  in  a  case 
separate  and  distinct  from  the  case  containing 
the  combination  lock. 

The  advantages  of  this  Invention  over  com- 
mon time  locks  is  that,  when  the  time  mechan- 
ism releases  the  lock  mechanism,  that  is,  ceases 
its  doeging  or  guarding  action,  it  does  not  ad- 
mit of  the  unlocking  of  the  bolt  work  of  the 
door,  but  simply  leaves  the  combinntion  lock 
In  the  condition  that  it  can  be  unlocked  by  the 
person  in  possession  of  the  proper  combination 
upon  which  said  lock  is  set,  thus  securing  the 
advantages  of  a  combination  lock  for  use  dur- 
ing the  day,  with  a  time  mechanism  for  guard- 
ing and  protecting  said  lock  during  the  night 
111  U.  & 


This  improvement  Is  of  the  utmost  impor- 
tance;  for,  during  the  hours  when  the  tune 
mechanism  is  set, no  one,  not  even  the  officers  of 
a  bank  or  other  institution,  can  open  the  com- 
bination lock;  and,  when  aaid  time  mechanism 
is  not  set  or  adjusted,  no  one,  except  the  holder 
of  the  combination  upon  which  the  lock  is  set, 
can  open  it.  No  one  who  has  the  combination, 
whether  obtained  surreptitiously  or  otherwise, 
can  open  the  lock  when  the  time  movement  is 
set,  for  the  simple  reason  that  no  connection 
can  be  made  between  the  tumbler  or  combina- 
tion wheels,  the  dog,  angle  bar  or  fence,  the 
spindle  and  the  lock  bolt  or  bearing. 

Further:  Another  feature  of  the  utmost  iin- 

Cortance  present  In  the  combination  of  parts 
rough t  together  is,  that  the  connection  between 


and  the  combination  lock  is 
such  that,  when  the  time  movement  is  set,  the 
parts  adjusted,  and  the  safe  doors  closed,  the 
combination  lock  will  be  rendered  Inoperative 
until  a  predeterminate  hour,  during  which  in- 
terval of  time  the  unlocking  action  of  the  com- 
bination lock  will  be  suspended  by  the  time 
movement,  while  the  tumblers  or  combination 
wheels  of  the  aforesaid  combination  lock  are 
left  free  to  rotate,  if  power  is  exerted  upon  the 
dial  spindle  for  the  purpose  of  twisting  said 
spindle  out  of  place  or  impairing  the  lock 
mechanism,  and,  by  such,  the  working  parts  of 
the  combination  lock  cannot  be  injured  or  ren- 
dered useless  for  future  action. 

I  have  made  a  special  claim,  in  a  separate  ap- 
plication for  letters  patent,  for  the  combination 
of  a  time  movement  and  a  lock  with  a  lever 
adapted  to  be  connected  with  the  dog  of  said 
lock,  to  hold  it  from  falling  into  the  slots  or 
notches  of  the  combination  wheels  except  when 
released  by  the  time  movement.  So,  therefore, 
in  this  application,  such  special  construction  and 
arrangement  of  parts  is  not  specially  claimed. 

Having  thus  described  my  invention,  what  I 
claim  ana  desire  to  secure  by  letters  patent  it: 

1.  The  combination,  substantially  as  herein- 
before set  forth,  of  a  time  mechanism  and  a 
combination  lock  with  the  bolt  work  of  a  safe 
or  vault  door,  the  time  mechanism  being  con- 
structed to  act  in  conjunction  with,  and  render 
inoperative,  the  combination  lock  when  locked, 
said  lock  having  its  bolt  or  bearing  constructed 
to  receive  the  pressure  of  the  Beries  of  bolts  con- 
stituting the  bolt  work  of  the  door,  when  locked, 
and  prevent  the  unlocking  of  said  bolt  work  un- 
til the  arrival  of  a  certain  predeterminate  hour. 

2.  The  combination,  substantially-  as  herein- 
before set  forth,  of  a  combination  lock,  and  the 
series  of  bolts  constituting  the  bolt  work  of  a 
safe  or  vault  door,  with  a  time  movement  and 
a  yoke  or  lever  connection,  said  lever  being  con- 
structed and  located  to  render  the  bolt  or  bear- 
ing of  tbe  combination  lock  inoperative  when 
locked,  the  tumblers  of  tbe  combination  lock 
and  its  spindle  being  free  to  rotate  while  the 
bolt  work  is  held  in  its  locked  position  by  the 
bolt  or  bearing  of  the  combination  lock." 

An  analysis  of  this  specification,  to  ascertain 
{in  view  of  the  state  of  the  art  and  of  the  history 
of  the  application  for  the  patent  as  it  passed 
through  tbe  Patent  Office)  what  is  the  proper 
construction  of  the  claims  allowed,  will  con- 
duce to  a  solution  of  the  questions  involved, 
Tbe  object  of  the  invention  is  stated  to  be  to 
have  a  time  movement  guard,  and  operate  in 
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conjunction  with,  a  combination  lock,  to  pre- 
vent the  action  of  the  combination  lock  un- 
r741  ti'  B  time  PreTious!y  appointed  by  the  setting 
L  '  of  the  time  movement  shall  have  arrived,  in 
the  ordinary  running  of  the  time  movement, 
at  which  time,  and  not  before,  the  combina- 
tion lock  will  come  into  action,  when  operated 
in  the  usual  way,  as  if  there  were  no  time 
movement.  In  other  words,  by  the  setting  of 
the  time  movement,  the  connection  between  the 
combination  lock  and  its  lock  bolt  or  bearing  is 
interrupted,  so  as  to  destroy  the  capacity  of  the 
combination  lock  to  unlock  the  bolt  work,  un- 
til the  time  fixed  by  the  setting  of  the  time 
movement  shall,  by  the  ordinary  running  of 
the  lime  movement,  have  arrived,  when  the  con- 
nection between  the  combination  lock  and  its 
lock  bolt  or  bearing  is  automatically  restored, 
through  the  action  otthe  time  mechanism.  The 
combination  lock  is  to  remain  with  its  organi- 
sation unchanged,  but  the  time  mechanism  is  to 
alternately  interrupt  and  restore  its  connection 
with  its  lock  bolt  or  bearing,  and  the  actic 
the  bolt  work. 

There  are  two  parts  to  the  invention,  repre- 
sented by  the  two  claims.  Both  of  them  are 
claims  to  combinations  of  mechanism  The  first 
claim  is  a  claim  to  a  combination,  substantially 
as  set  forth  in  the  descriptive  part  of  the  speci- 
fication, of  three  elements:  (1)  a  time  mechan- 
ism; (21  a  combination  lock;  (3}  the  bolt  work 
of  a  safe  or  vault  door.  But,  as  the  claim  says 
that  the  time  mechanism  is  to  be  constructed  to 
act  in  conjunction  with,  and  render  inopera- 
tive, the  combination  lock,  when  locked,  it  fol- 
lows that  the  expression  "time  mechanism  "in- 
cludes the  means  of  connection  between  the 
time  movement  and  the  parts  on  which  the  com- 
bination lock  operates.  Otherwise,  there  could 
be  no  operative  co-action  of  the  three  elements 
named  in  the  claim.  The  expressions  "time 
mechanism"  and  "  time  movement "  are  care- 
fully used  in  the  specification  and  claims,  as 
having  different  meanings,  the  former  includ- 
ing the  latter  and  its  means  of  acting  in  con- 
junction  with  the  combination  lock.  There  is 
a  limitation  in  the  first  claim,  to  the  effect  that 
the  combination  lock  is  to  have  its  bolt  or  hear- 
ing constructed  to  receive  the  pressure  of  the 
bolt  work,  when  the  lock  is  locked,  and  pre- 
vent the  unlocking  of  the  bolt  work  till  the  pre- 
determined time  shall  have  arrived. 
The  second  claim  Is  a  claim  to  a  combina- 
[75]  tion,  substantially  as  set  forth  in  the  descrip- 
tive part  of  the  specification,  of  four  elements; 
(1)  a  combination  lock;  (3)  the  bolt  work  of  a 
safe  or  vault  door;  (8)  a  time  movement;  (4)  a 
yoke  or  lever  connection,  constructed  and  locat- 
ed to  render  the  bolt  or  bearing  of  the  combi- 
nation lock  inoperative  when  the  lock  is  locked. 
In  the  second  claim,  the  time  mechanism  of  the 
first  claim  is  broken  up  into  a  time  movement 
and  a  yoke  or  lever  connection.  There  is  a  lim- 
itation in  the  second  claim,  to  the  effect  that 
the  tumblers  of  the  combination  lock  and 
spindle  are  free  to  rotate  during  the  time  l__ 
boll  work  is  held  in  its  locked  position  by  the 
bolt  or  bearing  of  the  combination  lock.  This 
freedom  of  rotation  is  referred  to  in  the  specifi- 
cation as  being  peculiar  and  novel,  and  consist- 
ing In  the  fact  that,  while  tbe  combination  lock 
and  the  bolt  work  are  locked,  the  tumblers  oi 
combination  wheels  of  the  combination  lock, 


mechanism  composing  the  combination  lock,  o 

the  delicate  mechanism  c 

movement. 


mpoaing  the  time 


It  Is  also  to  be  noted,  that  the  specification 
states  that  the  lock  bolt  or  bearing  of  the  com- 
bination lock  may  be  of  a  circular,  segmental 
other  desired  form,  "  provided  said  lock  bolt 
.  arranged  and  adjusted  so  as  to  turn  upon  a 
suitable  axis  or  bearing,"  and  is  so  constructed 
as,  in  one  position,  to  prevent  the  retraction  of 
tbe  bolt  work,  and,  in  another  position,  to  per- 
mit it.  The  kind  of  combination  lock  referred 
to  is  indicated  by  the  one  illustrated  in  the  draw- 
ings, and  which  the  specification  states  to  be 
tbe  one  of  Sargent's  patent  No.  87574,  granted 
August  28, 1801!,  and  reissued  as  No.  4806,  Jan- 
uary 2,  1872.  No.  469G  states  that  such  com- 
bination lock  has  no  sliding  lock  bolt,  but  has 
combined  with  its  working  parts  a  bolt  turning 
on  a  pivot  or  bearing,  and  so  isolated  or  removed 
from  contact  with  the  combination  wheels,  as 
to  receive  any  pressure  applied  through  the  bolt 
work  of  the  door,  and  cut  oft*  the  communica- 
tion between  such  bolt  work  and  the  wheels  or 
fence  lever  of  the  combination  lock;  and  that 
such  bolt  turning  on  a  pivot  or  bearing,  instead 
of  the  sliding  bolt  theretofore  in  use,  is  an  im- 
portant feature.  The  first  claim  of  No.  4G96  is 
in  these  words:  "  In  a  combination  lock  for 
safe  or  vault  doors,  a  bolt  I,  which  turns  on  a      [76] 

evot  or  bearing,  when  said  bolt  I  is  used  in  a 
ck  having  no  ordinary  sliding  lock  bolt,  and 
in  connection  with  the  separate  bolt  work  of 
the  door,  and  so  arranged  as  to  receive  tbe 
pressure  of  the  said  bolt  work,  without  trans- 
mitting it  to  the  wheels  or  other  equivalent 
works  of  the  lock." 

The  history  of  tbe  application  of  Sargent  for 
No.  186388,  so  far  as  it  ib  important  to  the  pres- 
ent case,  is  this:  On  June  11,  1873,  having  bis 
reissued  patent  No.  4606,  for  his  combination, 
lock,  in  the  form  shown  in  the  drawings  of  No. 
188369,  he  made  application  for  a  patent  for  com- 
bining a  time  movement  with  the  lock  works  of 
a  combination  lock.  The  drawing  showed  the 
combination  lock  of  No.  4696;  and  the  specifi- 
cation set  forth  the  invention  to  be  so  combin- 
ing a  time  movement  with  the  lock  works  as  to 
nrevent  the  lock  from  being  unlocked  by  the  re- 
of  the  time  movement,  and  to  require  it  to 


ment,  consisting  of  two  clocks,  and  a  lever  to 

hold  up  the  dog  or  angle  bar  of  the  lock,  until 
released  by  the  arrival  of  the  predetermined] 
hour.  No  bolt  work  was  shown  or  described. 
There  was  no  Idea  of  patenting  any  combina- 
tion of  which  the  boll  work  formed  a  part.  Tbe 
specification  had  two  claims:  1.  "  In  a  combi- 
nation lock,  I  claim  the  combination  with  tbe 
lock  works  and  with  a  time  movement  that  con- 
trols the  same,  of  a  connection.  H,  or  equiva- 
lent, so  arranged  t))at  when  the  time  movement 
releases  the  lock  works,  the  hitter  still  remain 
locked,  substantially  as  specified.  2.  I  claim, 
in  combination  with  a  time  movement,  ami  a 
lock,  the  lever  H,  or  equivalent,  connected  di- 
rectly with  the  dog  C,  to  hold  it  elevated  from 
the  wheels,  substnntinllv  as  specified."  The 
specification  stated  thai  Sargent  did  not  "chiim 
broadly  the  combination  of  a  lime  movement 
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with  ■  lock,"  that  Is,  a  time  movement  or  clock 
employed  to  prevent  the  unlocking  of  a  lock 
till  the  arrival  of  a  predetermined  time  in  the 
running  of  the  clock. 

The  first  claim  of  the  application  was  reject- 
ed, June  13,  1873,  by  a  reference  to  patent  No. 
121788,  granted  to  8.  W.  Hollen,  December  12, 
[mi  1871.  Nothing  was  said  as  to  the  second  claim. 
Sargent  then  disclaimed  Holloa's  arrangement, 
as  being  the  combination  of  "a  clock  move- 
ment with  an  ordinary  key  lock,  by  means  of  a 
lever,  so  that,  when  the  clock  work  releases  the 
latch,  the  latch  remains  locked; "  and  altered 
bis  claim  so  as  to  read  thus:  "1.  In  a  combina- 
tion lock,  the  series  of  wheels  of  which  are  set 


a  double  time-movement  that  controls  the  same, 
of  a  connection,  II,  whereby,  when  the  time 
movement  releases  the  lock  works,  the  latter 
still  remains  locked,  substantially  as  and  for  the 
purpose  specified.  2.  I  claim,  in  combination 
with  a  time  movement  and  a  lock,  the  lever  H, 
or  equivalent,  arranged  so  as  to  be  connected 
with  the  dog,  substantially  as  described." 

The  first  claim  was  again  rejected,  June  23, 
1873,  by  a  reference  to  Newton's  Journal  of 
1832  (Rutherford's  patent  of  1831),  as  describ- 
ing the  application  of  a  double  time  movement 
"to  any  bolt  of  a  lock,  bar  or  other  fastening," 
and  to  the  American  patent  of  Ilolbrook,  of 
1858,  asshowingadouble  time  movement.  The 
letter  of  rejection,  referring  to  the  Hollen  pa- 
tent, says  that  Hollen  "  applies  the  movement 
to  a  tumbler  lock,  which  has  to  be  operated  by 
a  key  after  the  time  movement  releases  it.  To 
double  the  time  movement  in  one  lock  is  con- 
sidered to  be  one  and  the  same  thing  with  doub- 
ling it  in  any  other.  To  grant  Hollen  a  patent 
for  applying  this  time  movement  to  a  tumbler 
lock,  and  then  to  issue  other  patents  for  using 
it  with  other  locks,  is  simply  to  nullify  Hoi- 
len's  patent.  Sargent  is  entitled  to  a  limited 
claim  for  bis  way  or  adaptation,  but  nothing 
more."  This  last  observation  meant  that  the 
second  claim  would  be  allowed,  but  not  the  first. 
The  point  of  wis  ruling  w as,  that  it  was  not  a 
patentable  invention  or  combination  to  unite  a 
lime  movement  with  a  combination  lock  in- 
stead of  with  a  tumbler  lock,  each  of  which  re- 
Juired  to  be  unlocked  after  its  release,  or  to 
ouhlc  a  clock  in  connection  with  one  lock  after 
it  hud  been  doubled  in  connection  with  another; 
but  that  the  special  arrangement  of  a  lever  con- 
nection between  the  time  movement  and  the  dog 
might  be  patented. 
Two  new  claims  were  then  substituted  by  Sar- 
1781  gent,  as  follows:  "1.  I  claim,  in  combination 
L  '  with  a  combination  lock  having  a  spindle  and 
combination  wheels,  and  with  two  or  more  sep- 
arate time  movements,  a  single  lever,  or  equiv- 
alent connection,  H,  connecting  the  lock  and 
the  time  movements;  the  whole  so  arranged  tliat 
said  lock  is  released  either  by  a  simultaneous 
action  of  the  lime  movements,  or  by  oueof  them 
if  the  other  fails,  and  the  lock  still  remains 
locked,  when  so  released,  as  specified.  2.  I 
claim,  in  combination  with  a  time  movement 
and  a  lock,  the  lever  H,  or  ecjnivalent,  connect- 
ed with  the  dog  C,  to  hold  it  from  falling  into 
the  slots  or  notches  of  the  combination  wheels. 
except  when  released  from  the  clockwork,  as 
specified." 
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1873,  on  the  ground  ti 
not  take  the  case  out  of  the  references;  and,  ou 
the  28th  of  July,  1873,  Sargent  appealed  to  the 
board  of  three  examiners  in  chief,  The  decis- 
ion of  the  board  sustaining  the  decision  of  the 
examiner  was  tendered  October  7, 1878.  It  re- 
fers to  the  English  patent  of  Rutherford,  of  1881, 
and  says:  "The  patent  of  Rutherford  describes 
—  ordinary  key  lock,  to  which  the  time  move- 
nt is  so  connected  that  it  may  be  set  for  a 
'en  hour,  before  which  it  cannot  be  unlocked, 
t  may  be  at  any  time  thereafter.  Ruther- 
ford also  foresaw  that  one  time  movement  might 
stop,  and  suggested  two.  Rutherford,  as  the 
references  show,  is  not  the  only  one  who  has 
thought  of  thus  connecting  a  time  movement  to 
a  lock.  It  happens,  however,  that  the  locks 
shown  in  the  references  arc  all  key  locks,  while 
applicant's  is  a  combination  lock,  and  it  is  upon 
this  that  the  claim  is  founded.  While  it  is  un- 
doubtedly true  that  the  combination  lock  is  the 
better,  there  does  not  appear  to  be,  in  any  true 
sense,  anv  new  combination  in  what  applicant 
claims.  It  may  be  said  that  he  has  substituted, 
in  the  Rutherford  combination  (for  example), 
one  well  known  element  for  another,  and  that 
the  result,  namely:  thesecurity  against  unlock- 
ing before  a  given  hour,  is  exactly  the  same  In 
both  cases.  And  it  must  be  remembered  that 
this  is  the  whole  end  and  scope  of  the  combina- 
tion claimed,  not  to  prevent  breakage,  or  pick- 
ing, or  bursting  witn  gunpowder,  but  simply 
unlocking  before  the  hour  appointed.  It  is  true 
that  the  lock  connected  to  the  time  movement  [79 
in  the  manner  shown  is  rendered  secure  against 
unlocking  by  unauthorized  persons  who  pick  up 
the  combination,  when  the  dog  rests  on  the  per- 
iphery of  the  cams;  but  it  appears  clear  that 
this  results  from  the  peculiar  mode  of  applica- 
tion, and  is  covered  by  the  second  claim.  What- 
ever the  advantage,  then,  arising  from  the  sub- 
stitution for  the  key  lock,  so  far  as  baa  !>een 
pointed  out  to  us,  it  results  from  the  superiority 
of  the  former  over  the  latter,  and  not  from  the 
combination.  Nor,  so  far  as  we  see,  has  aoy 
invention  been  exercised.  The  time  movement 
was  originally  invented  to  prevent  locks  from 
being  prematurely  unlocked,  and,  when  once 
the  combination  had  been  invented,  it  is  obvi- 
ous that  it  was  as  applicable  to  one  form  of 
locks  as  to  another;  and,  to  grant  a  patent  for 
Ibe  union  of  the  time  movement  with  every  old 
form  of  lock,  or  with  every  new  form  which 
might  appear,  would  manifestly  place  unjust 
restrictions  on  the  original  invention  and  defeat 
the  very  purpose  of  the  law.  We  understand 
onlv  the  first  claim  to  be  rejected." 

These  observations  arc  true,  as  the  record  in 
this  case  shows,  and  it  also  shows  many  patents 
in  which,  prior  to  1873,  one  clock  or  two  clocks 
were  employed  to  relieve,  at  a  predetermined 
lime,  the  bolts  of  a  door  from  a  dog  obstruct- 
ing their  retraction,  so  that  the  door  could  be 
opened  when  that  lime  had  arrived,  but  not 
before. 

Nothing  more  was  done  with  this  application 
till  March  18,  1875,  when  Sargent  presented  a 
new  specification  and  claims,  making  promi- 
nent the  feature  of  the  free  rotation  of  the  tum- 
blers of  the  combination  lock,  through  the  me- 
dium of  the  lock  spindle,  during  the  suspension, 
by  the  time  movement,  of  the  unlocking  action 
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of  the  combination  lock,  and  changing  the 
claims  to  Md  thus:  "1.  The  combination  of  » 
time  movement  with  ■  combination  lock  and  a 
lever  constructed  and  located  to  reader  inope- 
rative such  combination  lock  until  a  predeter- 
minate  hour,  the  tumblers  of  the  combination 
lock  being  free  to  rotate  through  the  medium 
of  tbe  lock  spindle,  while  the  unlocking  action 
of  the  combination  lock  la  impended  by  the 
time  movement.  2.  I  claim,  in  combination 
with  a  time  movement  and  a  lock,  the  lever  H, 
or  equivalent,  connected  with  the  dog  C,  to 
hold  it  from  falling  into  the  slots  or  notches  of 
the  combination  wheels,  except  when  released 
by  the  clockwork,  substantially  aa  described." 
On  the  24th  of  March,  1875,  the  first  claim  was 
again  rejected  by  references  to  the  He-Hen  pa- 
tent of  December,  1871,  and  the  Rutherford 
patent  of  1881.  The  letter  of  rejection  said: 
*'  Hollen  shows  the  combination  of  a  time  move- 
ment and  a  lock,  with  a  lever  constructed  and 
located  to  render  inoperative  such  lock  until  a 
[(redeterminate  hour,  the  tumblers  of  the  lock 
being  free  to  rotate  through  the  medium  of  a 
key,  while  the  unlocking  action  of  the  lock  Is 
suspended  by  the  lever.  Rutherford  shows  (fig- 
ures 1,  2,  8,  4  and  5.  sheet  2)  the  combination 
of  a  time  movement  and  a  lock,  with  a  lever  ar- 
ranged to  engage  with  the  bolt  of  a  lock  and 
render  inoperative  such  lock  until  a  predeter- 
minate  hour.  To  merely  substitute  the  ordi- 
nary combination  lock,  such  aa  shown,  for  ex- 
ample, in  the  patent  permutation  lock  of  James 
Sargent,  August  28, 1888,  for  the  lock  shown 
In  either  of  the  above  references,  is  not  regard- 
ed as  a  patentable  difference.  *  *  *  The  sec- 
ond claim  la  not  objected  to.  The  first  claim  is 
again  refused." 

This  application  was  not  further  prosecuted. 
On  the  12th  of  July,  1676,  Sargent  addressed  a 
letter  to  the  Patent  Office,  entitled  in  the  case, 
In  which  he  said:  "  So  many  amendments  and 
actions  having  been  made  in  the  above  entitled 
case,  I  desire  to  withdraw  and  abandon  it,  for 
the  purpose  of  filing  a  new  application.  I, 
James  Sargent,  have  this  day  filed  said  applica- 
tion for  the  invention,  and  request  that  the 
model  of  the  case  above  named  be  applied 
model  in  tbe  application  filed  to  day.  I  intend 
and  request  that  this  application  be  a  substitute 
application  for  the  one  so  withdrawn." 

Up  to  this  time  no  bolt  work  bad  been  shown 
or  described.  The  object  of  the  new  applica- 
tion was  to  introduce  bolt  work  as  an  element 
in  the  device.  The  drawings  were  the  same  as 
those  in  No.  186889,  showing  bolt  work,  with 
the  time  movements  and  tbe  combination  lock. 
Bolt  work  was  added  to  tbe  former  model.  The 
specification  contained  three  claims,  as  follows: 
"  1,  Tbe  combination,  substantially  as  herein. 
before  set  forth,  of  a  time  mechanism  and  a 
combination  lock  with  tbe  bolt  work  of  a  safe 
or  vault  door,  tbe  time  mechanism  being 
strutted  to  act  in  conjunction  with  and  render 

aahTl  „  .... 

rest  upon  and  receive  the  pressure  of  tbe  bolt 
work  of  the  door  when  locked,  and  prevent  the 
unlocking  of  said  bolt  work  until  the  arrival  of 
a  certain  prede  terra  mate  time.  2.  Tbe  combi- 
nation, substantially  as  hereinbefore  set  forth, 
of  a  combination  lock  and  the  bolt  work  of  a 
safe  or  vault  door,  with  a  time 
74 


a  lever  connection,  said  lever  being  constructed 
and  located  to  render  the  bolt  or  bearing  of  the 
combination  lock  inoperative  when  locked,  the 
tumblers  of  the  combination  lock  and  its  spin- 
dle being  free  to  rotate  while  the  bolt  work  of 


time  movement  and  a  lock,  a  lever,  o 


lock,  to  hold  it  from  falling  into  the  slots 
or  notches  of  the  combination  wheels,  except 
when  released  by  the  time  movement,  substan- 
tially as  described." 

On  the  81st  of  July,  187S,  claims  1  and  2  were 
rejected  by  references  to  the  patent  of  Hollen 
of  December,  1871,  and  that  of  Rutherford  of 
1881;  and  a  time  lock  arranged  in  connection 
with  the  bolt  work  of  a  door,  in  the  time  lock 
of  Little,  patented  In  January,  1874,  was  re- 
ferred to.  Those  claims  were  again  rejected, 
September  8, 1875,  in  a  letter  which  said:  "  The 
employment  of  locks  of  various  kinds  for  secur- 
ing the  bolt  work  of  a  door  is  too  common  and 
well  known  to  require  further  references.  Ei- 
ther Hollen's  or  Rutherford's  lock  can  be  ap- 
plied to  tbe  bolt  work  of  a  door  without  the 
least  change  being  made  to  adapt  it  thereto.  Tbe 
mere  substitution  of  one  well  known  kind  of 
locks  for  anoth< 
been  decided  again 
able  difference. 

On  December  8,  1875,  an  interference  was 
declared  between  claims  1  and  2  and  four  other 
applications;  and  between  claim  8  and  four  other 
applications.  On  February  12, 1876,  the  Inter- 
ference aa  to  claims  1  and  2  was  dissolved,  and 
they  were  again  rejected.  A  further  amend- 
ment of  the  specification  was  made  February 
15, 1876,  and  claims  1  and  2  were  altered  so  as 
to  read  as  follows:  "1.  The  combination,  sub- 
stantially as  hereinbefore  set  forth,  of  a  time 
mechanism  and  a  combination  lock  with  the  ' 
bolt  work  of  a  safe  or  vault  door,  the  time 
mechanism  being  constructed  to  act  in  conjunc- 
tion with  and  render  inoperative  the  combina- 
tion lock  when  locked,  said  lock  having  its  bolt 
or  bearing  constructed  to  receive  the  pressure 
of  the  series  of  bolts  constituting  the  bolt  work 
of  the  door  when  locked,  and  preventing  the 
unlocking  of  said  bolt  work  until  the  arrival  of 
a  certain  predeterminate  time.  2.  The  combi- 
nation, substantially  as  hereinbefore  set  forth, 
of  a  combination  lock  and  the  series  of  bolts 
constituting  the  bolt  work  of  a  safe  or  vault 
door,  with  a  time  movement  and  a  lever  con- 
nection, said  lever  being  constructed  and  locat- 
ed to  render  the  bolt  or  Dealing  of  the  combina- 
tion lock  inoperative  when  locked,  the  tumblers 
of  the  combination  lock  and  Its  spindle  being 
free  to  rotate  while  the  bolt  work  Is  held  in  Its  . 
locked  position  by  the  bolt  or  beating  of  the  com- 
bination lock."  The  claims  were  not  allowed, 
but  a  new  interference  as  to  them  was  declared, 
March  8, 1876,  with  the  same  four  applications, 
tbe  subject  matter  being:  "  The  combination  of 
a  time  mechanism  and  a  combination  lock  with 
the  bolt  work  of  a  door." 

On  the  lllh  of  January,  1877,  the  applica- 
tion was  amended  by  withdrawing  claims  1  and 
2.  Two  days  before  this,  and  on  January  6, 
1877,  Sargent  had  filed  the  application  on  which 
No.  166369  was  granted.  The  special  construc- 
tion and  arrangement  of  parts,  a  claim  for  which, 
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•a  Hie  specification  of  that  patent  States,  wu 
nude  Id  a  separate  application,  was  covered  by 
the  claim  of  patent  No.  196157,  granted  to  Sar- 
gent, December  11, 1877,  in  pursuance  of  the 
application  of  July  12, 1875,  that  claim  being  aa 
follows:  "  In  combination  with  a  time  move- 
ment and  a  lock,  a  yoke  lever  or  equivalent, 
adapted  to  be  connected  with  the  dog,  fence  or 
angle  bar  of  said  lock,  to  hold  it  from  falling 
into  the  slots  or  notches  of  the  combination 
wheels,  except  when  released  by  the  time  move- 
ment, substantially  as  described."  The  present 
suit  does  not  involve  any  Infringement  of  No. 
108137. 

As  before  remarked,  the  specification  of  No. 
186360,  the  patent  here  sued  on,  contains  the 
following  statement:  "  The  lock  bolt  or  bear- 
ing of  the  combination  lock  may  be  of  a  circu- 
lar, segmental  or  other  desired  form,  provided 
said  lock  bolt  is  arranged  and  adjusted  so  as  to 
turn  upon  a  suitable  axis  or  bearing,  and  is  so 
constructed  that,  in  one  position,  it  will  prevent 
the  retraction  of  the  bolt  work  so  as  to  retain 
the  safe  or  vault  door  locked,  while,  in  another 
position,  ft  will  admit  of  the  bolt  work  being  re- 
tracted, for  the  purpose  of  allowing  the  safe  or 
vault  door  to  be  opened."  Thin  clause  bad  not 
appeared  in  any  of  the  specifications  from  and 
including  that  filed  June  11,  1873,  until  it  waa 
inserted  in  the  one  filed  January  0,  1877,  on 
which  the  patent  No.  186360  was  granted.  It 
is  a  limitation  without  which  it  must  be  as- 
sumed, in  view  of  the  numerous  prior  rejec- 
tions, the  claims  allowed  would  not  have  been 
fluted.  Tbe  same  clause  was  inserted.  May 
1877,  in  the  specification  of  the  application  of 
July  12, 1875,  as  it  remained  after  claims  1  and 
3  therein  were  withdrawn,  January  11, 1877, 
and  that  clause  appears  In  the  specification  of 
No.  108157,  as  issued  December  11,  1877. 


The  defendants*  look,  which  it  is  alleged  in- 
fringes the  two  claims  of  No.  186869,  is  of  the 
construction  shown  by  the  following  drawing, 
made  by  the  plaintiff's  witness  Millward: 

In  that  drawing  A  is  the  case  of  the  lock;  B, 
the  bolt;  G,  the  dog,  pivoted  In  the  bolt  at  e, 
and  engaging,  when  held  up  by  tbe  time  mech- 
anism, behind  a  fixed  stump,  D;  B,  the  arbor 
of  the  lock,  the  hook,  e,  of  which  engages  with 
tbe  hook,  /,  of  the  dog,  and  throws  the  bolt  B 
back,  when  the  dog  is  released  by  the  time 
mechanism.  The  same  hook,  a,  by  running  on 
tbe  surface,  g,  throws  the  bolt  B  out,  to  lock 
the  door.  F  is  tbe  time  attachment,  which  has 
a  lever,  G,  the  arm  of  which,  extending  through 
the  case  of  the  lock,  has  the  hook  H  at  its  lower 
end,  which  holds  up  the  pivoted  arm  I,  and 
through  it  the  doe  C. 

Another  form  of  the  boll  work  of  the  defend- 
ants' lock  is  shown  by  the  following  drawing: 


It  is  contended  for  the  defendants,  that  each 
}f  the  combinations  covered  by  the  two  claims 
nf  No.  186360  must  be  limited  to  tbe  particular 
ievices  described  in  the  specification  and  shown 
in  the  drawings,  and  to  their  mode  of  operation, 
both  claims  being  limited  by  the  words  "sub- 
stantially as  hereinbefore  set  forth;"  and  that, 
under  this  construction,  tbe  defendants  do  not 
Infringe, 

The  second  claim  imposes  on  the  combination 
claimed  in  it  the  limitation,  that  tbe  tumblers 
of  the  combination  lock  and  its  spindle  shall  be 
free  to  rotate,  while  the  bolt  work  is  held  in  its 
locked  position  by  the  bolt  or  bearing  of  the 
combination  lock.  This  is  enforced  by  the  lan- 
guage of  the  specification,  which,  in  stating  in 
what  tbe  invention  consists,  states  that  "  the 
peculiarity  and  novelty  "  of  the  union  or  com- 
bination, consisting  of  a  combination  lock,  a 
time  movement,  and  a  yoke  or  lever  connection, 
is  that  "  when  the  said  combination  lock,  with 
its  time  mechanism,  is  arranged  upon  a  safe  or 
vault  door,  to  operate  in  conjunction  with  the 
bolt  work  thereon,  and  all  locked,  the  tumblers 
or  combination  wheels  of  said  lock,  and  the 
spindle  of  the  same,  together  with  its  usual  in- 
dicator, are  all  left  free  to  be  moved  or  rotated 
without  exerting  any  unlocking  action  or  strain 
whatever  upon  the  mechanism  composing  the 
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combination  lock,  or  thn  delicate  mechanism 
composing  the  time  movement."  Again,  the 
specification  says:  ' '  Another  feature  of  the  ut- 
most importance  present  In  the  combination  of 
porta  brought  together  is,  that  the  connection 
between  the  time  movement  and  the  combina- 
tion lock  it  »uch  that,  when  the  time  move- 
ment n  ML  the  parti  adjusted,  and  the  aafe 
doors  closed,  the  combination  lock  will  be  ren- 
dered inoperative  until  apredetermlnate  hour, 
during  which  interval  of  time  the  unlocking 
action  of  the  combination  lock  will  be  suspend- 
ed by  the  time  movement,  while  the  tumblers 
or  combination  wheels  of  the  aforesaid  combi- 
nation lock  ere  left  free  to  rotate,  if  power  is 
exerted  upon  the  dial  spindle  for  the  pnrpoee  of 
twisting  said  spindle  out  of  place,  or  impairing 
the  lock  mechanism,  and.  by  such,  the  working 
parts  of  the  combination  lock  cannot  be  injured 
or  rendered  useless  for  future  action.''  This 
feature,  thus  declared  to  be  peculiar  and  novel, 
of  the  free  rotation  of  the  tumblers.  Is  not  shown 
to  exist  In  the  defendants'  lock.  The  plaintiff's 
expert,  Mr.  E.  S.  Renwick,  testifies  that  this 


body  the  combination  of  claim  2  of  No.  186369. 

As  to  claim  1,  it  is  limited,  by  the  language 
of  the  specification ,  to  a  combination  lock  hav- 
ing a  bolt  or  bearing  which  turns  on  an  axis  or 
revolves.  The  defendants'  lock  has  a  sliding 
bolt.  It  was  not  new,  at  the  time  of  Bergenia 
Invention,  to  apply  a  time  movement  to  dog  the 
sliding  boll  of  a  lock;  and  it  is  plain  that  he 
limited  himself  to  a  rotating  bolt.  The  specifi- 
cation makes  it  as  necessary  that  the  combina- 
tion lock  should  have  a  turning  or  revolving 
bolt  or  bearing  as  that  such  bolt  or  bearing 
should  have  the  quality  of  receiving  the  pressure 
Of  the  bolt  work,  when  locked.  ~Tbia  turning 
or  revolving  feature  of  the  bolt  or  bearing  £ 
mode,  by  the  specification,  as  necessary  to  the 
combination  lock  of  claim  2  as  to  that  of  claim  1. 

In  patents  for  combinations  of  mechanism 
limitations  and  provisos,  imposed  by  the  in- 
ventor, especially  such  a*  were  introduced  Into 
an  application  atter  it  had  been  persiaientiy  re- 
jected, must  be  strictly  construed  against  the 
inventor,  and  In  favor  of  the  public,  and  looked 
upon  as  in  the  nature  of  disclaimers.  As  was 
said  in  Fay  v.  Cordaman,  109  TJ.  8  408  430 
[bk.  27,  L.  ed..  979,  984]:  "  The  claims  of  the 

E stents  sued  on  In  this  case  are  claims  for  com- 
inatlons.  In  such  a  claim,  if  the  patentee  speci- 
fies any  element  as  entering  into  the  combina- 
tion, either  directly  by  the  language  of  the 
the  claim,  or  by  such  a  reference  to  the  descrip- 
tive part  of  the  specification  as  carries  such  ele- 
ment into  the  claim,  he  makes  such  element 
material  to  the  combination,  and  the  court  can- 
not declare  it  to  be  immaterial.  It  is  his  prov- 
ince to  make  his  own  claim,  and  his  privilege 
to  restrict  it  If  It  be  a  claim  to  a  combination, 
and  be  restricted  to  specified  elements,  all  must 
be  regarded  as  material,  leaving  open  only  the 
question  whether  an  omitted  device  is  supplied 
by  an  equivalent  device  or  instrumentality 
Wat*r-Met«rCo.-v.De*per,m\S.&.fia&nfc.  25 
L.  ed.,  1024];  Gage  v.  Herring,  107  U.  S.,  840 
[bk.  27. ,L.  ed.,  8011." 
These  considerations  lead  to  the  conclusion 


that  (As decree  tf  &»  Circuit  Court  mm  eorrtct 
and  must  be  affirmed. 
True  copy.    Test: 

James  H.  XoKcaney,  Clerk,  flnp.  Court,  U.  B. 


EDWARD  G.  THOMPSON  et  XL.,  AppU.,       W 

ELIZABETH  E.  BOIBSELIER  kt  ai* 

SAME,  AppU., 

SAME. 

McNAB  *  HARLAN  MANUFACTURING 
COMPANY  et  ai*,  Apptt., 

EDWARD  G.  THOMPSON  et  ax, 

JOHN  'EATON  it  al,  AppU., 

SAME. 

(See  S.  C  Reporter's  ed.,  1-11.) 


fondants  had  used  nothing  whloh  they  did 'not  have 
a JJpht  to  use,  and  had  not  appropriated  any  patent- 
able Invention  which  Carr  had  a  right  to  cover  as 
gainst  tho  defendants'  structure,  by  the  third  claim 

1.  All  that  Carr  did.  If  anything,  was  to  add  his 
_:jrm  of  orifice  to  the  valve  and  cup  leather  of  an 
existing  pump  plunger. 

5.  The  third  claim  of  the  Carrreissue  Involves,  as 
-  n  element  In  It,  the  means  of  leakage  set  forth. 

S.  The  only  point  of  Invention,  If  it  oould  be  dig. 
□[fled  by  that  name,  was  the  special  means  of  leak- 
-ge  shown  by  Carr,  but  which  the  defendants  did 

T.  To  be  patentable,  a  thing  must  notonlybenew 

*  Head  notes  by  Mr.  Justice  lit.  tTCnroar>. 


o>  valentaljle  invention. 


bar  v.  Meyers,  M  U.  B.  lBT.bk.  SI.  L.  ed.,  84. ,  as. ; 

Kubber  ftp  Pencil  Co.  v.  Bo  ward,  8T  U.  S„iH8, 
u».i2.  L.ed..ll0;  Kecfcniulorfcr  v.Faber.K  U.S.,  317, 
bk.28.  L.ed..  fid.  See  briefs  of  counsel  In  two  hist 
named  oases  as  reported  In  this  edition.. 
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two  patents  were  good  and  valid  In  law,  and  that 
the  third  claim  of  the  Carr  reissue,  and  the  nnt 
claim  of  the  Bartholomew  patent,  had  been  in- 
fringed, and  awarding  an  account  of  profit*  and 
damages;  and  in  January,  1883,  a  final  decree 
was  made  in  one  suit  for  $1,200  damages  and 
1118.74  coats,  and  in  the  other  for  (415  dam- 
ages and  1101.34  costs.  Tlie  plaintiffs  in  inter- 
est in  each  of  the  Missouri  suits,  and  the  de- 
fendants in  cadi  of  the  New  York  suits,  have 
appealed  to  this  court  The  questions  are  the 
same  in  all  of  the  suits  and  arise  on  the  same 

The  third  claim  of  the  Carr  reissue  is  the  only 
claim  of  that  patent  which  is  alleged  to  have 
been  Infringed.  So  much  of  the  specification 
of  that  reissue  aa  relates  to  that  claim  is  as  fol- 


part  of  the  plan  of  said  closet;  and  fig.  8  Is  a 
vertical  section  of  my  cock  made  use  of  in  let- 
ting the  water  into  and  shutting  the  same  off 
from  said  closet.  Similar  marks  of  reference 
Indicate  the  same  parts  in  all  the  figures.    The 


nature  of  my  said  invention  consists  in  a  pecul- 
iar construction  of  cock,  which  Is  opened  by 
:be  motion  of  the  scat  of  the  water  closet,  and 
allows  but  little  water  to  run  into  the  pan  of 
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the  closet  until  the  weight  is  removed  from  the 
■eat,  when  the  cock,  gradually  closing  of  itself, 
allows  the  water  to  run  for  a  limited  and  regu- 
lated time,  sufficient  to  wash  out  the  basin.  * 
*  *  Id  the  drawing,  a  is  the  trunk  on  the  up- 
per end  of  the  soil  pipe  ft,  fitted  with  the  pan  r, 
on  the  shaft  or  spindle  g,  and  e  is  the  basin  set- 
ting on  to  the  trunk  a.  These  parts,  thus  far, 
are  to  beof  anyusual  or  desired  character;  tf  is 
a  pipe  supplying  water  from  any  suitable  head, 
and  said  pipe  is  attached  to  the  coupling  1, 
that  screws  on  to  the  body  e  of  the  cock,  aud  f 
is  a  pipe  and  coupling  passing  water  (when  ad- 
mitted as  hereafter  detailed)  to  the  basin  <;,  where 
it  is  to  be  fitted  with  the  deflector,  as  usual. 
The  cock  e,  that  supplies  water  to  the  basin,  is 
constructed  with  a  stem  A,  passing  nearly  or 
quite  air  tight  through  the  leather  washer  4,  be- 
neath the  cap  n,  and  the  lower  end  of  said  stem 
\  is  formed  with  a  valve  g,  and  with  a  cylin- 
drical part  8,  fitting  water  tight,  or  nearly  so; 
the  opening  of  the  washer  2.  between  the  coup- 
ling 1  of  the  pipe  d  and  cock  e,  and  the  sides  of 
this  cylinder  3,  are  formed  with  notches,  or  a 
groove  x.  It  will  now  be  seen  that,  if  the  stem 
A  be  pressed  down  by  the  weight  of  the  person 
acting  on  the  seat  w,  rod  e,  and  lever  p,  or  by 
any  other  suitable  means,  the  valve  g  will  be 
forced  away  from  tbe  washer  2,  and  allow  a 
dash  of  water  to  pass  through  tbe  notch  x  suf- 
ficient to  fill  up  the  parts  of  the  cock,  and  then 
that  the  cylinder  8,  descending  and  filling  the 
opening  in  tbe  washer  2,  will  prevent,  or  nearly 
so,  the  passage  of  anymore  water  into  the  closet: 
lis  a  spring  around  the  stem  A,  which  acts  in 
aid  of  the  pressure  of  tbe  water  on  tbe  valve  g, 
to  close  the  same,  as  soon  as  the  force  which 
opened  the  said  valve  is  removed,  but,  if  this 
alone  was  used,  the  concussion  would  be  so 
great  as  to  tend  to  bieak  the  parts,  besides  which 
sufficient  water  would  not  be  supplied  to  tbe 
water  closet  to  cleanse  the  same.  I  therefore 
make  use  of  the  following  means,  wbicb  cause 
said  valve  g  to  close  slowly  and  in  a  regulated 
amount  of  time,  thereby  allowing  the  desired 
quantity  of  water  to  dash  past  the  washer  2.  at 
the  time  the  notches  or  openings  *  are  moving 
past  tbe  same.  Tbe  upper  part  of  the  cock  e  is 
formed  as  a  cylinder  k,  in  which  is  a  disk  I,  at- 
tached to  tbe  stem  A,  and  a  cup  leather  m,  above 
tbe  same;  n  is  a  cap  of  the  cylinder  k,  which  is 
formed  with  a  short  tube  8,  passing  up  through 
a  hollow  projection  0,  from  the  side  of  the  trunk 
a,  and  secured  thereto  by  a  nut  6.  At  the  time 
the  valve  g  is  pressed  down,  as  before  stated, 
the  water  dashes  momentarily  on  to  the  cock 
and  fills  the  same,  passing  the  cup  leather  m, 
and  Ailing  the  cylinder  k,  and,  upon  the  press- 
ure on  toe  stem  A  being  removed,  the  cup- 
leather  expands  by  the  slight  rise  of  tbe  stem, 
and  would  retain  the  valve  g  open  were  the  cyl- 
inder k  water  tight,  and,  therefore,  the  closing 
of  said  valve  will  be  regulated  according  to  the 
extent  of  leakage  provided  in  said  chamber  k, 
and  for  this  purpose  the  leakage  at  the  washer 
4,  around  the  stem  A,  may  in  some  coses  be  suf- 
ficient; but  I  propose  to  use  a  screw  9,  entered 
through  the  cap  n,  with  a  head  next  tbe  washer 
4,  and  part  of  one  aide  of  tbe  screw  filed  away, 
so  as  to  adjust  the  amount  of  leakage  and  regu- 
late the  time  during  which  the  water  wilt  run 
into  the  closet.  •  *  •  I  am  also  aware  that  a 
given  amount  of  water  leakage  bos  been  used 
78 


to  prevent  a  sudden  motion  in  cocks,  balances, 

meters,  and  a  variety  of  other  instruments; 
therefore  I  do  not  claim  the  same,  but  I  am  not 
aware  that  a  cup  leather  has  ever  before  been  so- 
fitted  and  applied  with  a  valve  as  to  allow  the 
water  to  pass  the  said  cup  leather  freely  in  the 
chamber  in  which  it  moves,  and  than  act,  when 
the  power  is  relieved  from  the  valve,  upon  the 
water  in  said  chamber  and  gradually  allow  the 
valve  to  close." 

The  third  claim  of  the  Carr  reissue  is  as  fol- 
lows: "  Third.  I  claim,  in  a  valve  for  water 
closets,  a  cup  leather  for  controlling  the  motion 
of  said  valve  in  closing  gradually,  substantially 
as  specified,  said  cup  leather  moving  freely  in 
one  direction,  and  closing  against  the  contain- 
ing cylinder  in  the  other  direction,  and  the 
leakage  of  water  in  said  cylinder  allowing  the 
movement  of  said  cup  leather  as  set  forth. 

In  the  Carr  apparatus,  the  valve  is  combined 
with  a  containing  cylinder  and  a  cup  leather,  in 
such  manner  that  the  valve  is  caused  to  close 
slowly,  because  the  action  of  tbe  cup  leather  as 
a  tight  packing  prevents  the  passage  of  water 
while  the  valve  is  closing;  and  the  valve  can 
open  rapidly,  because,  as  it  opens,  the  cup- 
leather  does  not  act  as  a  packing,  but  permits 
the  passage  of  water  outside  of  it.  In  the  con- 
taining cylinder  there  is  a  piston  which  has  on 
it  centrally  a  cup  leather,  and  is  provided  with 
a  small  aperture  which  permits  the  gradual  es- 
cape of  water  from  it.  When  the  cylinder  is 
filled  with  water  the  valve  is  held  to  its  seat  by 
a  spiral  spring.  When  the  valve  stem  is  de- 
pressed, the  valve  opens  rapidly,  because  tbe 
cup  leather  permits  the  water  to  pass  freely  out- 
side of  it.  When  the  force  which  depressed  the 
valve  stem  is  removed  the  spring  acts  to  shut 
tbe  valve,  but  it  shuts  slowly,  because  the  cup- 
leather  acts  as  a  tight  packing,  being  forced  out- 
ward against  the  inner  wall  of  the  cylinder  by 
the  pressure  of  the  water.  Therefore,  the  wa- 
ter escapes  slowly  from  the  cylinder  through 
the  small  aperture,  and  the  valve  cannot  move 
faster,  in  shutting,  than  it  is  allowed  to  move  by 
the  escape  of  the  water  through  the  small 
aperture. 

The  apparatus  alleged  to  infringe  the  two  pa-  [g] 
tents  is  the  same  in  all  of  the  suits.  It  has  a 
brass  casting,  and  is  thus  described  by  the  plaint- 
iff's expert:  "This  brass  casting  of  the  defend- 
ants has  at  its  lower  part  a  cavity,  whose  walls 
partially  bound  the  variable  chamber.  This 
cavity  is  a  cup-shaped  piece  of  brass,  screwed 
to  the  bottom  of  the  casting.  A  cylindrical 
brass  plunger  enters  this  cavity,  and  the  upper 
end  of  it  is  formed  into  a  valve.  This  brass 
plunger  is  packed  to  the  top  of  the  cavity  by  a 
cup  leather,  which  is  secured  between  the  up- 
per part  of  the  brass  cup  and  an  Internal  flange 
on  tbe  brass  casting.  The  stem  of  the  plunger 
and  valve  is  surrounded  by  a  coiled  brass  spring, 
which  always  tenda  to  lift  the  plunger  and  shut 
the  valve.  The  plunger  has,  also,  a  small  nick 
or  groove  cut  In  its  periphery,  and  extending 
fromtheWptothebottomofthepiunger.  When 
this  contrivance  is  ready  for  operation,  all  pans 
of  the  cavity  In  the  brass  casting,  including  tho 
variable  chamber,  are  filled  with  water,  and  the 
valve  is  held  on  its  seat  by  the  spiral  spring,  the 
plunger  then  being  initshighestposition.  When 
it  is  desired  to  open  tbe  valve,  force  is  applied 
to  depress  the  valve  stem;  this  force  compresses 
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valve  quickly,  owing  to  the  fact  that  the  n 
can  escape  rapidly  from  the  variable  cbamoer, 
mch  rapid  escape  being  due  to  the  operation  of 
the  cup  leather,  which  now  ceases  to  hug  the 
plunger  and  acta  as  a  valve,  permitting  the  wa- 
ter to  escape  freely  from  the  variable  chamber. 
When  the  force  which  was  applied  to  depress 
the  stem  and  open  the  valve  Is  removed,  then 
the  spring  strives  to  shut  the  valve  and  elevate 
the  plunger,  and,  as  soon  as  it  commences  to 
elevate  the  plunger,  the  pressure  of  water  causes 
the  cup  leather  to  bug  the  plunger  tightly,  so 
that  it  ceases  to  act  as  a  valve,  and  becomes  a 
tight  packing.  As  soon  ss  this  occurs,  water 
—  only  enter  the  chamber  through  the  small 

ore  In  the  i—-1 "*--  -'— 

ve  can  shut 
water  permits  it  to  shut. 

It  is  shown  by  the  evidence  that  cup  leathers 
had  been  used  In  the  central  valves  of  the 
plungers  of  pumps,  the  cup  leather  contracting 
on  the  down  stroke  and  allowing  the  water  to 
[91  pan  by,  and  spreading  out  on  the  up  stroke  and 
raising  the  water;  and  that  it  was  not  new  to 
employ  a  variable  chamber  to  effect,  by  the 
gradual  escape  of  water  from  it,  the  slow  and 
gradual  closing  of  a  valve. 

In  George  Hu]  roe's  English  patent  No.  8971, 
of  November,  1841,  Is  shown  a  device  for  "  keep- 
ing a  valve  open  for  any  required  length  of 
time  for  the  supply  of  water  to  the  basins  of  wa- 
ter closets  generally."  The  specifii-jtion  says: 
"  To  regulate  the  length  of  time  that  the  valve 
F  may  be  kept  open  for  the  flow  of  water  from 
the  reservoir  to  the  basin  of  the  closet,  after  the 
pan  or  valve  has  closed,  the  barrel  A  A  is  fur- 
nished with  the  openings  N  N,  communicating 
from  the  under  to  the  upper  side  of  the  bucket 
D,  and  fitted  with  a  cock  0.  Now,  by  turn- 
ing the  cock  0  in  such  a  position  that  the  wa- 
ter way  through  the  cock  O  will  be  diminished, 
more  time  will  be  required  for  the  bucket  to 
displace  the  contents  of  the  barrel,  and  net  ter- 
ta."  The  bucket  D  does  not  have  a  cup  leather, 
but  has  a  central  valve  E  to  allow  the  water  to 

The  defendants  have  substantially  the  Hulme 
construction,  using  a  cup  leather  centrally,  In- 
stead of  the  Hulme  central  valve.  A  central 
valve  being  old,  and  a  cup  leather  being  old,  and 
a  central  valve  and  a  cup  leather  combined  be- 
ing old,  and  a  plunger  with  a  central  valve  and 
a,  means  of  regulating  the  escape  of  the  water 
from  above  it  being  old,  and  the  device  for  the 
escape  of  the  water,  used  by  the  defendants,  be- 
ing the  same  as  In  Hulme,  it  must  be  held  that, 
for  the  purpose  of  securing  the  free  passage  of 
—"•" ;-  ™ie  direction  and  preventing  its  escape 


did  not  have  a  right  to  use,  and  have  not  appro 
priated  any  patentable  invention  which  Cnrr  had 
a  right  (o  cover,  as  against  the  defendants'  struct- 
ure,by  the  third  claim  of  bis  reissue.  If  Can- 
bad  made  the  defendants'  form  of  structure 
when  he  made  bis  own,  he  would  not.  in  view 
of  the  stale  of  the  an,  have  made  anything  hav- 
ing patentable  novelty  in  it;  and,  therefore,  what 
be  has  claimed  in  claim  three  of  bis  reissue  has 
no  patentable  feature  which  the  defendants' 
form  of  structure  infringes.  The  action  of  the 
cup  leather  in  Carl's  structure  and  in  the  de- 
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*-wiug  ui  mu  uuwi  uuDbuuu,  ia  uuo  w  the  flex- 
ibility of  the  leather,  and  to  the  pressure  of  the 
water  on  Its  different  sides  alternately,  and  to 
its  position  with  reference  to  the  wall  of  the 
chamber,  and  is  the  same  as  in  the  old  cen- 
tral valve  of  a  pump  plunger  which  was  fur- 
nished with  a  cup  leather.  The  effect  resulting 
from  allowing  the  water,  which  cannot  rr' 


through  the  p 

cape  by  a  small  om 
cause  a  gradual  mo 
to  the  central  stem, 
All  that  Can  did,  i 


by  which  it  entered,  to  es» 

ice  and  gradually,  and  thus 
rement  in  a  valve  attached 
is  due  to  the  small  orifice. 
.  F  anything,  was  to  add  hi* 
form  of  orifice  to  the  valve  and  cup  leather  of 
the  pump  plunger.  But  the  idea  of  havingopen- 
inga  extending  from  one  side  to  the  other  of  a 
bucket,  and  thus  regulating  the  closing  of  a 
water  valve  by  the  slow  escape  of  the  water 
from  the  upper  side  of  the  bucket,  through  such 
openings,  was  fully  exhibited  in  the  apparatus 
of  Hulme. 

Claim  3  of  Carrs  reissue  speaks  of  the  cup- 
leather  as  "  moving  freely  In  one  direction  and 
closing  against  the  containing  cylinder  in  thft 
other  direction."  This  action  existed  fn  the  cup- 
leather  of  the  old  pump  plunger.  The  claim 
also  says:  "  the  leakage  of  water  in  said  cylin- 
der allowing  the  movement  of  said  cup  leather, 
as  set  forth. '  This  means,  that  the  greater  or 
less  extent  of  the  leakage  allows  a  faster  or 
slower  movement  of  the  cup  leather,  and  a  faster 
or  slower  closing  of  the  valve.  The  claim  in- 
volves, therefore,  as  an  element  In  it,  the  means 
of  leakage  set  forth.  It  says  that  the  use  of  the 
cup  leather  is  "  for  controlling  the  motion  of 
said  valve  in  closing  gradually,  substantially  as 
specified."  But  it  is  the  gradual  escape  of  the 
water  through  the  small  orifice  which  controls 
the  motion  of  the  valve.  The  cup  leather  does 
not  control  such  motion.  The  only  action  of 
the  cup  leather  is  the  same  which  it  had  in  the 
old  pump  plunger — to  hold  up  a  column  of  wa- 
ter and  act  as  a  packing  to  prevent  the  return 
passage  of  the  water.  In  this  condition  of 
things,  it  would  seem  that  the  only  point  of  in- 
vention, ff  it  could  be  dignified  by  that  name, 
was  the  special  means  of  leakage  shown  by  Carr, 
of  having  a  screw  through  the  cap,  with  part 
of  the  screw  filed  away;  and  which  is  not  used 
by  the  defendants,  who  use  the  same  means  of 
leakage  as  Hulme  did. 

The  provision  of  the  Constitution  (Art.  1,  sec. 
6,  subd.  8),  is,  that  the  Congress  shall  havo 
power  "  to  promote  the  progress  of  science  and 
useful  arts,  by  securing  for  limited  times  to  au- 
thors and  Inventors  the  exclusive  right  to  tbelr 
respective  writings  and  discoveries.  The  ben- 
eficiary must  be  an  inventor  and  be  must  have 
made  a  discovery.  The  statute  has  always  car- 
ried out  this  idea.  Under  the  Act  of  July  4, 
183Q,  5  Stat  at  L.,  119,  sec.  8,  in  force  when 
these  patents  were  granted,  the  patentee  was  re- 
quired to  be  a  person  who  had  "  discovered  or 
invented"  a  "new  and  useful  art,  machine, 
manufacture  or  composition  of  matter,"  or  a 
"  new  and  useful  improvement  in  any  art,  mtt- 
chine,  manufacture  or  composition  of  matter." 
In  the  Act  of  July  8, 1870, 16  Stat,  at  L-.  901, ace. 
24,  the  patentee  was  required  to  be  a  person  who 
had  "  invented  or  discovered  any  new  and  U°i*- 
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ful  art,  machine,  manufacture  or  composition 
of  matter,  or  any  new  and  useful  improvement 
thereof;"  and  that  language  is  reproduced  in 
section  4886  of  the  Revised  Statutes.  So,  It  Is 
not  enough  that  a  thing  shall  he  new,  in  the 
sense  that  in  the  shape  or  form  in  which  it  is 
produced  it  shall  not  have  been  before  known, 
and  that  it  shall  be  useful,  but  It  must,  under 
the  Constitution  and  the  statute,  amount  to  an 
invention  or  discovery. 

To  refer  only  to  some  more  recent  cases,  ad- 
judged since  these  suits  were  decided  below, 
this  principle  was  applied  in  Vintonv,  Hamilton, 
104  U.  S.,  485  [Bfc.  36,  L.  ed.,  807],  where,  a 
cupola  furnace  being  old,  and  a  cinder  notch  be- 
ing old.  and  the  use  of  a  cinder  notch  to  draw 
off  cinders  from  a  blast  furnace  being  old,  and 
the  cinder  notch,  in  drawing  off  the  cinder  from 
a  cupola  furnace,  performing  the  same  func- 
tion as  in  the  blast  furnace,  it  was  held  that  the 
Application  of  the  cinder  notch  to  the  cupola 
furnace  would  occur  to  any  practical  man,  and 
that  there  was  nothing  patentable  in  such  ap- 
plication. 

In  Halt  v.  McNeale,  107  0.  8.,  00  [Bk.  27,  L. 
ed.,  867],  a  cored  conical  bolt,  in  a  safe,  with  a 
•crew  thread  on  it,  having  existed  before,  and 
also  a  solid  conical  bolt,  it  was  held  to  be  no  In- 
vention to  add  the  screw  thread  to  the  solid  con- 
ical bolt. 
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monopoly  for  every  trifling  device  which  would 
naturally  and  spontaneously  occur  to  any  skilled 
mechanic  or  operator,  in  the  ordinary  progress 
of  manufactures;  and  this  doctrine  was  applied 
in  MawKm  v.  B.  R.  Co.,  Id.,  640  [Bk.  27,  L. 
ed.,  5761;  in  King  v.  GaUun.  100  Id.,  00  [Bk. 
87,  L.  ed..  870];  in  Tack  Co.  v.  Mfg.  Co.,  Id.,  117 
[Bk.  27,  L.ed.,877];  in Eatcy  v.  Burden,  Id.,  688 
[Bk.  37,  L.  ed.,  10581;  in  Buucv  v.  Mfg.  Co. ,  110 
Id.,  181  [Bk.  28,  L.  ed.,  OS];  in  A  B.  Co.  v.  Truck 
Co.,  Id.,  400  [Bk.  28,  L.  ed.,  222];  in  PhiUipt 
i.Dttroit,  111  Id.,  604  [Bk.  28,  L.  ed.,  582];  in 
Uorrii  v.  McMiUin,  113  Id..  344  [Bk.  28,  L. 
ed.,  702];  and  in  EoUUier  v.  Mfg.  Oo.,  113  Id., 
W  JBk.  28,  L.  ed.,  0011. 

In  the  case  last  cited  the  thing  claimed  was 
new,  in  the  sense  that  it  had  not  been  antici- 
pated by  any  previous  invention,  anil  It  was 
shown  to  have  superior  utility,  yet  it  was  held 
not  to  be  such  an  improvement  as  was  entitled 
to  be  regarded,  in  the  patent  law,  as  an  inven- 
tion. The  claim  was:  "  A  stamp,  the  body  of 
which  is  made  of  paper  or  other  materia],  and 
having  a  removable  slip  of  metal  or  other  mate- 
rial, displaying  thereon  a  serial  number,  or  other 
specific  identifying  mark,  corresponding  with  a 
similar  mark  upon  the  stub,  and  so  attached 
that  the  removal  of  such  slip  must  mutilate  or 
destroy  the  stamp."  The  part  designed  to  be- 
come a  stub  when  the  stamp  proper  was  sepa- 
rated therefrom,  and  displaying  a  serial  num- 
ber, was  well  known;  and  so  was  the  constitu- 
ent part  of  the  stamp  proper  designed  to  be  per- 
manently attached  to  a  barrel.  The  third  ele- 
ment, namely:  a  constituent  part  of  the  stamp 
proper  displaying  the  same  identifying  serial 
number  as  the  stub,  which  part,  after  the  stamp 
proper  bad  been  affixed  to  the  barrel,  bore  such 
relation  to  the  permanent  part,  lhat  it  couid  be 
removed  therefrom  so  as  to  retain  its  own  in- 


tegrity, but  to  mutilate,  and  thereby  cancel  the 
stamp,  by  its  removal,  was  not  new,  so  far  as 
the  contents  of  such  constituent  part  were  iden- 
tical with  those  on  the  stub.  But  the  question 
turned  on  that  feature  of  the  third  element 
whereby  a  removable  part  of  the  stamp  proper, 
the  contents  of  which  identified  the  stamp  with 
the  stub  after  the  stamp  had  been  attached, 
could  be  so  removed  as  to  retain  its  own  integ-  [13] 
rity,  but  mutilate,  and  thereby  cancel,  the  stamp 
by  its  removal.  This  was  held  not  to  be  a  pa- 
tentable invention;  and  "not  to  spring  from 
that  intuitive  faculty  of  the  mind  put  forth  in 
the  search  for  new  results,  or  new  methods, 
creating  what  had  not  before  existed,  or  bring- 
ing to  fight  what  lay  bidden  from  vision; "  but 
to  be  only  "  the  display  of  the  expected  skill  of 
the  calling,"  and  involving  "  only  the  exercise 
of  the  ordinary  faculties  of  reasoning  upon  the 
materials  supplied  by  a  special  knowledge,  and 
the  facility  of  manipulation  which  results  from 
its  habitual  and  intelligent  practice; "  and  to  be 
"  in  no  sense  the  creative  work  of  that  invent- 
ive faculty  which  it  Is  the  purpose  of  the  Con- 
stitution and  patent  laws  to  encourage  and  re- 

On  these  principles  claim  8  of  the  Carr  reissue 
must,  in  view  of  the  state  of  the  art,  either  be 
held  not  to  involve  a  patentable  invention,  or, 
if  it  does,  not  to  have  been  infringed. 

The  specification  of  the  Bartholomew  patent 
says:  "  The  nature  of  my  invention  consists  in 

[iroviding  for  water  closets  a  cistern,  or  drip  or 
eak  chamber,  arranged  upon  the  top  of  or  over 
the  trunk  of  a  closet,  and  placing  a  supply  cock 
within  or  above  said  drip  box  or  cistern,  so  that 
any  waste  or  leak  or  drip  from  the  cock  shall 
be  conducted  into  the  trunk,  so  as  to  insure  the 
keeping  of  the  floor  dry.    •  *  •    Fig.  1  is  a 

S respective  view  of  a  pan  closet,  showing  my 
rip  box  arranged  upon  the  top  plate  of  the 
closet,  and  tbe  cock  for  supplying  water  to  the 
same  secured  to  the  closet  within  the  drip  box. 
"  *  *  The  general  form  of  tbe  closet  is  such 
as  Is  in  common  use.  Upon  the  cover.  It,  I 
cast  a  box.  inclosure  or  cistern,  E,  about  one 
inch  high  (more  or  less),  and  broad  enough  to 
admit  of  placing  the  '  A '  cock  (I  use  a  valve 
cock)  within  the  cistern,  and  (where  it  is  prac- 
ticable) so  as  also  to  receive  the  drip  lhat  may 
escape  from  the  Joint  at  the  arm  of  the  basin, 
called  the  'putty  Joint.'  I  screw  the  cock  into 
the  cover  of  the  closet,  and  make  a  hole  within 
the  drip  box,  or  in  tbe  bottom  of  the  cock,  to 
admit  the  leak  to  fall  into  the  trunk,  P,  and  not 
on  to  the  floor."  The  first  claim  of  the  patent, 
which  is  the  only  one  alleged  to  have  been  In- 
fringed, reads  thus:  "First.  I  claim  the  use  of 
a  dnp  box  or  leak  chamber,  arranged  above  the 
closet,  and  below  and  around  the  supply  cock,  [H 
substantially  as  described." 

The  defendants'  structure  has  a  trunk,  and  a 
supply  cock,  and  a  drip  box  arranged  below  and 
around  the  supply  cock,  but  the  drip  box  is  cast 
on  tbe  side  of  tbe  trunk,  near  tbe  top,  but  be- 
low it,  and  not  on  top  of  it.  The  drip  goes  in- 
to the  drip  box,  and  thence  into  tbe  trunk  and 
the  soil  pipe.  The  following  devices  are  shown 
to  have  been  old:   A  drip-cup  or  drip  box;  a 

Sipe  to  convey  away  dripping,  in  machinery, 
rom  a  drip  box  arranged  in  connection  with  a 
cock;  a  drip  cup  applied  to  the  valve  of  a  wa- 
ter-closet, the  leakage  from  the  valve  falling  in- 
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to  a  saucer,  and  thence  finding  its  way,  through 
a  hole,  into  the  inside  of  the  trunk;  a  valve  on 
the  floor  at  the  foot  of  the  trunk;  a  valve  at- 
tached to  the  trunk  and  below  its  top;  a  valve 
above  its  top ;  a  valve  with  a  drip  pan  conduct- 
ing the  drip  into  the  soil  pipe  at  the  foot  of  the 
trunk;  a  valve  on  top  of  the  trunk,  and  a 
vision,  by  means  of  a  hollow  arm,  to  con 
the  drip  Into  the  trunk.  In  view  of  this 
of  the  art,  the  claim  must  be  limited,  as  defined 
by  Ita  language  and  that  of  the  specification,  1 
a  drip  box  "  arranged  upon  the  top  of  or  ovi 
the  bunk  " — ' '  arranged  upon  the  top  plate  "- 
east ' '  upon  the  cover  " — "  arranged  above  the 
closet."  The  limitation  imposed  by  the  pa- 
tentee must  be  presumed  to  have  been  made  with 
good  reason,  and,  even  If  there  was  anything 
patentable  in  the  claim  aa  it  reads,  it  cannot,  in 
view  of  the  state  of  the  art,  be  extended  to  cover 
any  structure  except  one  which  has  a  drip  box 
arranged  above  or  on  top  of  the  cloaet,  and, 
therefore,  has  not  been  infringed. 

Prom  these  considerations  it  results  that  the 
decree*  in  the  Mittouri  suite  mutt  be  affirmed; 
and  Bum  in  the  New  York  suit*  mutt  be  reverted, 
with  direction*  to  dirmiii  the  billt,  with  cost*. 

True  oop  y .    Test  j 

James  H.  McKenney,  Clerk,  Sup.  Court.  IT.  & 


(12©]  J.  ADDISON  HATES,  Hf.  in  Err., 


(Bee  a.  c..  Reporter's  ed.,  130-127.) 
Oenetitutional  lam— Act  of  Legitlature  of  Mit- 
tiatppi  of  March  16, 187£,  not  tufRcien  t  to  val- 
idate unauthorized  issue  of  bond*  by  the  Citj/ef 
Holly  Spring*. 


•The  OonstituUon  of 


ber  1,  IBS*,  provided  as  follows  (art.  12,  sea.  It) 
Legislature  shall  not  authorize  any  county, 
town  to  become  a  stockholder  In,  or  to  lend  i 

It  to,  an  j  company,  association  or  Oc "■ 

leas  two  thirds  of  the  qualified  roten 
ty,  city  or  town,  at  a  special  electl' 
election,  to  be  bold  therein,  shall  at 
A  city  In  that  Stale  subscribed  for  s 
mad  corporation  -*---  --'-•■  ■-•  — 
■lection*  wbh  he. 


was  authorised  by  any  1 
forwards,  the  Legfe  lutun 
Chat  all  subscriptions  L_ 


prorldlnf  "that  all  subscriptions  L_ „,._»! 

stock  of  the"  corpotailon,  'made  by  any  county, 
dtj  or  town  In  this  State,  which  were  not  made  in 
violation  of  the  Constitution  of  this  Slate,  ate  here- 
by legalised,  ratified  and  confirmed."  Thereafter 
ths  cltytmued  bonds  to  pay  for  Its  subscription.  In 
a  suit  against  the  city,  by  a  bono,  fide  bolder  of  cou- 

*  Bead  notes  by  Mr.  Justice  Blaichvohd. 


Notb.— Unauthorized  net)  by  munletjiatlUe*— leo- 
(jtalfce  roMJIcotlon.  See  Brown  v.  Motor.  S3  N.  r., 
Ut;  Burroughs  on  Public  Socuritle*.  ?ftf ;  MatUtia-ly 
v.  District  of  Columbia,  W7  U,  S..  Os7,  bk.  Xi.  10HS : 
Otoe   Co.  v.    Baldwin,   111    U.  B.,   I,  bk.   2N,  331; 

Slncy  v.Cooke,  107  U.S.,  MB,  bk.  27,  Hft  Grenada 
Supervisors  v.  Brown.  112  U.  ft,  281,  bk.  28,  704; 
Bissell  v.  Jefferson yllle,  AoU.  S.  (2*  How.),  287,  bk. 
18,  8M  ;  Thompson  V.  Lee  Co.,  70  8.  S.  (8  Wall.),  827, 
bk.  18, 177 ;  Belolt  v.  MorBan,  7*  U.  S.  (T  WalL  ,  819 
bk.  19,  206. 

Recitals  (n  tnunfoipot  bonds— I grcA  at.  See  Mer- 
oer  Co.  v.  Hackett,  «SU.  3,(1  Wall.),  SB,  bk.  17,  5iS, 

114  U.  S.  U.  8„  Book  29. 


lalatm-e  to  confirm 


eof  the  Act; 

want  of  power  to 
y  red  tale  on  their 
.  to  operate  by  way 


issippi, 
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history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 
Meter*.  U.  T.  EUett  and  B.  M.  Bite*,  for 

plain tiH  in  error. 

Mean.  Ed.  M.  WaUon,  W.  8.  Featheriton 
and  Fan  H.  Manning,  for  defendants  in  error. 

Mr.  Justice  BlatcMbrd  delivered  the  opin- 
ion of  the  court: 

This  Is  a  suit  at  law  brought  by  J.  Addison 
Hayes,  in  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Mississippi. 
against  the  Mayor  and  Aldermen  of  the  City  of 
Holly  Springs,  to  recover  tbe  sum  of  |8,560,  aa 
due  on  668  coupons,  cut  from  43  bonds,  for  the 
payment  of  $16,250,  purporting  to  be  Issued  by 
the  City  of  Hollv  Springs,  In  the  State  of  Mis- 
sissippi, the  bonds  and  coupons  being  owned  by 
the  plaintiff.    Each  bond  Is  In  the  following 

"State  of  Mississippi,  City  of  HoUy  Springs. 
Bond.  Issued  in  payment  of  stock  of  the 
Selma,  Marion  and  Memphis  Railroad  Co. 

No. ,  $ .     Fifteen  years. 

Enow  all  men  by  these  presents,  that  the  City 
of  Holly  Springs,  Marshall  County,  in  the  State 
of  Mississippi,  acknowledges  itself  indebted  and 
firmly  bound  to  the  Selma,  Marion  and  Mem- 
phis Railroad  Company, in  theaum  of 
dollars,  which  sum  the  City  of  Holly  Springs 
promises  to  pay  to  the  Selma,  Marion  and  Mem- 

§his  Railroad  Company,  or  bearer,  at  the  Holly 
prings  Savings  and  Insurance  Company,  Hol- 
ly Springs,  Mississippi,  on  the  first  day  of  Jan- 
uary, A.  D.  one  thousand  eight  hundred  and 
eighty -seven ,  together  with  the  interest  thereon 
from  the  first  day  of  January,  A.  D.  one  thou- 
sand eight  hundred  and  seventy-two, at  the  rate 
of  eight  per  cent  per  annum,  wbich  interest 
shall  be  payable  semi-annually,  on  the  presenta- 
tion and  delivery  of  the  attached  interest  cou- 
>ons,  at  the  office  of  tbe  said  Holly  Springs 
Savings  and  Insurance  Company. 
This  bond  is  issued  under  and  In  pursuance 

0  an  order  of  the  Board  of  Mayor  and  Alder- 
ncn  of  the  City  of  Holly  Springs,  Marshall 

County,  State  of  Mississippi,  made  under  au- 
thority of  the  Constitution  of  the  State  of  Mis- 
sissippi and  the  laws  of  the  Legislature  of  tbe 
Stale  of  Mississippi,  and  authorized  by  a  vote 
of  the  people  of  the  said  City  of  Holly  Springs, 
.  a  special  election  held  for  tbe  purpose. 
[Corporate  seal.]  In  testimony  whereof,  the 
M  City  of  Holly  Springs  has  executed  this 
bond  by  tbe  mayor  of  said  city,  under  the  or- 
der of  said  city's  Board  of  Mayor  and  Aldermen, 

1  -ning  his  name  thereto,  and  by  the  treasurer 
said  city,  under  the  order  thereof,  attesting 

j  same,  and  affixing  thereto  the  said  seal  of 
the  said  City  of  Holly  Springs. 
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shall  County,  State  of  Si 
of  January,  A.  D.  1872. 

Henry  A.  Cooper, 
Mat/or  of  Uie  City  of  OMy  Spring*. 
Lewis  Beebler, 
Treasurer  of  the  City  of  Hotly  BpriTigt" 

The  questions  in  the  case  arise  on  a  demurrer 
to  the  declaration,  the  facts  alleged  in  which 
are  as  follows:  The  defendant  is  a  municipal 
corporation  created  by  the  Legislature  of  the 
State  of  Mississippi.  By  the  Constitution  of 
Mississippi,  adopted  December  1, 1869,  and  still 
in  force, It  is  provided  as  follows,  by  article  13, 
section  14:  "  The  Legislature  shall  not  author- 
ize any  county,  city  or  town  to  become  a  Mock- 
holder  in,  or  to  lend  its  credit  to,  any  company, 
association  or  corporation,  unless  two  thirds  of 
the  qualified  voter*  of  such  county,  city  or  town, 
at  a  special  election,  or  regular  election,  to  be 
held  therein,  shall  assent  thereto."  In  the  fall 
of  1871  the  inhabitants  of  the  City  of  Holly 
Springs  were  desirous  thai  the  city  should  sub- 
scribe for  stock  In  the  Selma,  Marion  and  Mem- 
phis Railroad  Company,  whose  road  was  to  be 
constructed  through  or  Dear  the  city.  The  May- 
orand  Aldermen,  In  conformity  to' the  wishesof 

the  inhabitants,  on  the day  of , 

1871,  ordered  a  special  election  to  be  held,  in 
pursuance  of  the  Constitution,  on  the  80th  day 
.,„„.  of  December,  1871,  to  ascertain  whether  two 
L133J  thirds  of  the  qualified  voters  of  the  city  would 
assent  to  a  subscription  by  it  to  JTfl.OOO  of  the 
capital  stock  of  said  company,  and  to  issue  the 
bonds  of  the  city  in  payment  of  the  subscrip- 
tion, "having  to  run0'  to  the  1st  of  January, 
1887,  and  bearing  interest  at  8  per  cent  per  an- 
num, payable  semi-annually.  Due  notice  was 
given  of  the  election,  and  it  was  held  on  the  80th 
of  December,  1871,  under  the  direction  and  su- 
pervision of  the  Mayor  and  Aldermen;  and,  at 
the  election,  largely  more  than  two  thirds  of  all 
the  qualified  voters  of  the  city  voted  In  favor  of 
the  subscription  and  the  issuing  of  the  bonds, 
and  assented  thereto,  and  thereby  authorized 
and  directed  the  Mayor  and  Aldermen  to  make 
the  subscription,  and  to  issue  and  deliver  the 
bonds.  After  the  election,  to  wit:  on  the  1st  of 
January,  1872,  the  defendant,  in  pursuance  of 
the  vote,  subscribed  for  $75,000  of  the  capital 
stock  of  the  company,  and  agreed  and  under- 
took to  issue  its  bonds  in  payment  thereof  as 
soon  as  the  same  could  be  prepared,  and  re- 
ceived the  regular  and  proper  certificates  there- 
for, which  it  still  holds  and  has  never  surren- 
dered or  offered  to  surrender.  By  an  Act  of 
the  Legislature  of  Mississippi,  approved  March 
18,  1872  (Laws  of  1872,  ehap.75,p.  818),  entitled 

"  An  Art   tn  T?nrt}\intn   Iht*  PnnatmtntiAn  nt  rha 


capital  stock  of  the  said  Selma, 

Memphis  Railroad  Company,  made  by  any 
county,  city  or  town  in  this  State,  which  were 
not  made  in  violation  of  toe  Constitution  of  this 
State,  are  hereby  legalized,  ratified  and  con- 
firmed." By  another  Act  of  that  Legislature, 
approved  April  IB,  1872  (Laws  of  1872,  ch.  102, 
p.  120),  it    was    provided  g_l):   "that    any 


sum;"  and©  9):  "that  no  such  subscription 
shall  be  made  until  the  question  has  been  sub- 
mitted to  the  legal  voters  of  tuck  county  or 
counties,  city  or  cities,  incorporated  town  or 
towns,  in  which  the  subscription  Is  proposed  to 
be  made; "  and  (%  8):  that  If  it  shall  appear 
thai  two  thirds  of  the  legal  voters  of  such  coun- 
ty, city  or  town  have  voted  for  subscription, 
the  subscription  shall  be  made  and  bonds  not  [124] 
having  more  than  twenty  years  to  run  to  matu- 
rity be  issued  to  the  company  therefor.  On  the 
„„:,   „  ._^.  1872,  the  defendant,  in  r—     ' 

.  iption,  executed  and  dell 
the  company  its  coupon  bonds,  under  its  cor- 

Srate  seal,  to  the  amount  of  {70,000,  bearing 
te  January  1, 1872,  and  payable  January  1, 
1887,  with  Interest  at  the  rate  of  8  per  cent  per 
annum,  payable  semi-annually,  and  In  the  form 
before  set  forth,  with  coupons  for  the  semi-an- 
nual interest  attached,  of  the  following  form; 
"  City  of  Holly  Springs, 

Marshall  County,  Mississippi, 
January  1,  1872. 

$ The  City  of  Holly  Springs  acknowl- 
edges to  owe  the  sum  of dollars,  payable 

to  bearer  on  the  first  day  of  ,  18—,  at 

the  office  of  the  Holly  Springs  Saving  and  In- 
surance Company,  Holly  Springs,  Mississippi, 
for  six  months'  interest  on  bond  Mo.  (No.  of 
bond).  Lewis  Beebler, 

Trtamrtr  of  tiie  City  of  HoUv  Spring*." 

After  the  issuing  and  delivery  of  the  bonds 
to  thecompany,  the  defendant,  for  several  years, 
continued  to  levy  and  collect  taxes  for  the  pay- 
ment of  the  Interest  accruing  on  the  bonds,  and 
took  up  the  coupons  as  tbey  fell  due,  and  voted 
the  stock  so  subscribed.  In  the  election  of  direc- 
tors of  the  company,  and  In  all  stockholders' 
meetings  of  the  company.  On  the  1st  of  Jan- 
uary, 1875,  the  plaintiff  became  the  bona  fid* 
holder  for  value,  in  due  course  of  trade,  and 
without  any  notice  or  knowledge  of  any  ille- 
gality in  the  bonds,  or  want  of  power  to  Issue 
them,  of  48  of  the  bonds,  and  is  the  owner  of 
508  of  the  coupons,  identifying  sufficiently  the 
bonds  and  coupons. 

The  demurrer  sets  forth,  as  causes  of  demur- 
rer, that  the  declaration  does  not  show  that 
there  was  any  power  to  order  the  election,  or  to 
bold  It,  or  to  subscribe  for  the  Mock,  or  to  issue 
the  bonds  and  coupons. 

Tne  court  sustained  the  demurrer,  and  judg- 
ment was  given  for  the  defendant.  The  plaint- 
iff has  brought  a  writ  of  error. 

It  is  not  claimed  that  there  was  any  Statute  In  [1861 
existence  which  authorized  at  the  time  the  ac- 
tion of  the  Mayor  and  Aldermen  of  the  city  in 
ordering  what  is  called  the  "special  election" 
to  be  held,  or  which  authorized  at  the  time  the 
holding  of  any  election,  general  or  special,  on 
the  question  of  a  subscription  to  the  stock  of 
the  company.  Under  the  provision  of  the  Con- 
stitution of  Mississippi  before  cited,  it  is  clear 
that  the  authority  of  the  Legislature  is  neces- 
sary to  enable  the  county,  city  or  town  to  lie- 
come  a  stockholder  in,  or  lend  its  credit  to,  a 
corporation.  The  Act  of  March  10,  1872,  ro- 
lled on  as  the  validating  Act,  was  passed  after 
the  so  called  election  took  place,  and  after  the 
making  of  the  subscription,  but  before  the  issu- 
ing of  the  bonds. 

It  is  contended  for  the  plaintiff  in  error,  thst 
the  Constitution  contemplated  that  the  vote 
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might  be  taken  In  advance  of  the  granting  by 
the  Legislature  of  authority  to  subscribe.  But, 
however  that  may  be,  it  is  manifest,  we  thick, 
that  the  provision  of  the  Constitution  confers 
do  authority  to  subscribe  for  stock.  The  Leg- 
islature must  authorize  the  subscription,  either 
by  a  statute,  passed  In  advance,  providing  for 
u  election,  and  for  obtaining  the  assent  of  the 
required  two  thirds  of  the  qualified  voters,  to 
be  followed  by  a  subscription;  or  by  a  proper 
■tstute  of  distinct  ratification  and  authorization, 
passed  after  there  has  been  such  assent  of  two 
thirds  of  the  qualified  voters,  at  an  election,  as 
the  Constitution  requires.  The  provision  is  in- 
hibitory on  the  Legislature,  and  not  permissive 
or  enabling  to  the  city. 

Whether  the  voting  which  the  declaration 
•ays  took  place  was  the  holding  of  such  an  elec- 
tion as  the  Constitution  contemplated  (for  the 
assent  is  to  be  given  at  an  election  to  be  held,  and 
not  otherwise),  is  a  question  not  necessary  to  be 
decided.  Because  we  are  of  opinion  that  the 
Act  relied  on  as  a  validating  or  ratifying  Act 
has  do  such  effect.  It  provides:  "  That  all  sub- 
scriptions to  the  capital  stock  of  the  "  company 
in  question,  "  made  by  aoy  county,  city  or  town 
in  this  State,  which  were  not  mad*  in  violation 
of  the  Constitution  of  this  State,  are  hereby  le- 
galized, ratified  and  confirmed."  It  is  urged, 
that  the  qualifying  words  "which  were  not 
made  in  violation  of  the  Constitution  of  this 
State,"  were  unnecessary,  because  the  Legisla- 
ture could  not  make  valid  any  act  done  In  vio- 
lation of  the  Constitution;  and  it  is  sought  to 
have  the  provision  construed  as  If  it  read  that 
all  subscriptions,  made  after  such  a  v  " 
took  place  in  this  case,  are  legalized, 
and  confirmed.    Bat  this  assumes  that  the  Le( 
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I  confirmed.  Bat  this  assumes  that  the  Lec- 
ture regarded  such  voting  as  being  the  hold- 
_„  of  such  a  special  election  as  the  Constitu- 
tion requires.  If  the  Legislature  had  distinct- 
ly, in  words,  designated  and  identified  such 
voting,  and  adopted  it  as  being  such  an  elec- 
tion, and  as  evidencing  the  assent  required  by 
the  Constitution,  it  might  be  held  that  there  wss 
an  intention  manifested  to  ratify  this  particular 
voting  and  assent  and  subscription,  still  leaving 
it  open  to  be  determined  whether,  on  the  whole, 
the  Constitution  had  been  complied  with,  and 
the  Legislature  had,  in  fact  and  ia  law,  author- 
ized the  subscription.  Such  a  designation  and 
identification  of  a  voting  at  an  election,  de- 
scribed as  resulting  in  an  approval  by  the  con- 
stitutional two  thirds  of  the  qualified  voters, 
followed  by  an  authority  to  Grenada  County, 
declared  to  be  based  on  such  approval,  to  sub- 
scribe for  stock  In  the  Ticks  burg  and  Nashville 
Railroad  Company,  is  found  in  the  Act  of  the 
Legislature  of  Mississippi,  approved  January  27, 
1872  (Laws  1872,  chap.  71,  p.  290,  g  4),  seven 
weeks  before  the  Act  in  question  was  approved. 
It  was  tbe  Act  involved  in  Grenada  Go.v. Brown 
(Brogden),  112  D.  8.,  261  [Bk.  28,  L.  ed.,  704], 
where  this  court  held  that  it  was  a  valid  confir- 
matory Act.  But  no  such  view  can  be  taken  of 
tbe  Act  in  this  case.  The  intention  of  the  Legis- 
lature to  confirm  and  ratify  the  subscription  in 
Suestion  cannot  be  ascertained,  with  certainty, 
torn  the  language  of  the  Act,  which  ia  too 
vague  to  form  the  basis  of  so  important  an  au- 
thority as  that  sought  to  be  deduced  from  it. 
As  is  said  in  Stale  v.  StcU,  17  Wall.,  42S,  486 
[84  U.  S.,  bk.  21.  L.  ed.,  650,  666],  if  tbe  Leg- 
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islature  intended  to  do  what  Is  claimed,  "  it  was 
bound  to  do  it  openly,  intelligibly,  and  in  Ian- 

Ob  not  to  be  misunderstood,     and  "  as  a 
tful  or  obscure  declaration  would  not  be 
justifiable,. so  it  is  not  to  be  imputed." 

Even  a  bona  fide  holder  of  a  municipal  bond 
is  bound  to  show  legislative  authority  in  the 
Issuing  body  to  create  the  bond.  Recitals  on 
the  face  of  the  bond  or  Acts  in  paw,  operating  [1ST] 
by  way  of  estoppel,  may  cure  irregularities  in 
the  execution  of  »  statutory  power,  but  they  can- 
not  create  it  If ,  as  in  the  present  case,  legis- 
lative authority  was  wanting,  the  bond  has  no 
validity. 

The  general  Act  of  April  IS,  1872,  Is  referred 
to  in  the  declaration.  But  it  does  not  avail  in 
this  case;  for,  although  the  bonds  were  issued 
after  its  passage,  the  subscription  look  place  be- 
fore, and  the  Act  applies  only  to  future  elec- 
tions and  subscriptions  and  authorizes  only 
bonds  bearing  interest  at  7  per  cent  per  annum. 

Judgment  affirmed. 

Trueoopy.    Test: 

James  H.  MoKonoey,  Clerk.  Bup.  Court,  U.  8. 


DANIEL  CHAPMAN,  AppL, 


JOSEPH  W.  BREWER,  Assignee  of  Bksja- 
WK  C.  Hott,  a  Bankrupt, 

[See  a  C,  Reporter's  ed.,  168-173.) 

Bankruptcy — assignment  relate*  lack  to  com- 
mencement of  proceeding*— prior  Ury  under 
attachment  iteued  by  elate  court — eaie  enjoined. 


been  commenood  before  the  attachment  was  levied. 
8.  Tbe  Dletrfot  Court  which  made  the  adjudication 
havuijr  had  Jurisdiction  of  the  subject  m — ' 


Jecreed,  sue. 

collaterally  fu  a  suit  brought  by  the  assignee  against 
a  person  claiming  an  advene  Intureat la  property 


*  by  Mr.  Jvtttce  BuiCEoronrj. 
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The  history  and  facts  of  the  case  appear  In 
opinion  of  the  court. 

Mr.  H.  F,  S«T«ntni,  for  appellant: 

Ad  action  to  remove  a  cloud  cannot  be  sus- 
tained when  it  1b  apparent  that  the  facta  set 
tip  Id  the  pleadings,  if  true,  would  not  legally 
affect  the  title  of  the  complainant.  Nor  will 
a  bill  be  sustained  when  the  matters  relied  up- 
on as  the  basis  for  removing  the  cloud  are  of 
record  and  Dot  in  pais. 

Farnham  v.  Campbell,  84  N.  Y.,  480;  Marsh 
t.  Brooklyn,  59  N.  Y.,  380;  Ward  v.  Dmoey,  18 
N:  Y„  619. 

The  general  doctrine  is  well  settled  that  the 
Federal  Courts  have  no  authority,  in  cases  not 
within  their  appellate  jurisdiction,  to  issue  In- 
junctions to  judgments  in  state  courts, or  in  any 
manner  to  interfere  with  their  jurisdiction  or 


Story,  Const.,  §§875,  876;  Drigg*  v.  WW- 
eott,  4 Cranch,  178;  Haganv.  Lucat.  10 Pet  400; 
Peekv.  Jimnett,  7How.,024;  Williamtv.  Bene- 
dict, 8 How.,  107;  Peale v.  Phippi,  14 How., 888; 
Pulltam  v.  Osborne.  17  Hon.,  471  (58  IT.  8.,  bk. 
15,  L.  ed.,  154);  Taylor  v.  Carrvl,  20  How.,  688 
(61 U.  S.,  bk.  16,  L.  ed.,  1038);  Freeman*.  Howe 
24  How.,  450  (66  TJ.  8.,  bk.  16,  L.  ed.,  749) 
Bvek  v.  Cotbath,  8  WalL,  884  (70  TJ.  B..  bk.  18 
L.  ed. ,  267);  Jahnton  v.  Bitliop,  8  N.  B.  Beg.  ,688 

The  Circuit  Court  it  seems  sustained  the  iasu 
ing  of  the  writ  of  injunction  under  that  section 
of  the  Bankrupt  Act  which  provides  that  the 
Circuit  Courts  shall  have  concurrent  jurisdic- 
tion with  the  District  Courts  "of  all  suits  at 
law  and  In  equity  brought  by  an  assignee  In 
bankruptcy  against  any  person  claiming  an  ad- 
verse interest  •  *  *  touching  any  property  or 
rights  of  the  bankrupt  transferable  to  or  vested 
in  such  assignee." 
.  Upon  this  point  the  court  erred,  and  the  or- 
der of  the  Circuit  Court  of  the  United  States  In 
this  case,  perpetually  enjoining  the  sheriff  of 
Berrien  County  from  enforcing  the  execution  is- 
sued by  the  state  court  of  that  county,  finds  no 
warrant  In  the  Act  referred  to,  and  is  opposed 
to  the  current  of  recognized  authority. 

Peek  v.  Jennets  (supra);  Mart/tall  v,  Knox,  16 
Wall.,  561  (88  U.  8.,  bk.  21,  L.  ed.,  481);  Doe 
v.  Children,  21  Wall.,  642  (88  U.  8. ,  bk.  22,  L. 
ed,  549);  Eytter  v.  Gaff.  91  U.  8.,  621  (Bk.  23, 
L.  ed.,  408);  Burbank  v.  Bigetov,  02  U.  8.,  179 
(Bk.  23,  L.  ed.,  642);  Norton  v.  Suitor,  98  U. 
S.,855(Bk.  23,  L.  ed..903);  Jerome  v.  MeGarttr, 
"  "  ~~:.  24,  L.  ed.     ""     " 


94  U.  8.,  784  (Bk.  1 


.,  186);  Davit  ■ 


Thaleheri.  BockweU,  105  U.  8.,  467  (Bk,  88, 
ed.,  949);  Johnson  v.  Bithop,  8  N.  B.  Reg.,  51 

If  the  assignee  wishes  to  contest  these  me- 
ters he  should  have  made  himself  a  parly  to  the 
proceedings  in  the  state  court. 

Bankrupt  Act,  §  14;  Peek  v.  Jennet* (supra); 
Doe*.  Children  (supra);  Better Y.  G.  ""' 
HiU  v.  Harding,  107  TJ.  8.,  881  (Bk. 
498). 

The  bill  is  not  framed  to  present  or  contest 
the  substantial  question  aa  to  the  defendant's 
lien.  It  ignores  altogether  the  attachment,  and 
Is  not  therefore  adapted  to  make  a  contest  on  its 
validity  under  the  bankrupt  law.  The  allega- 
tions and  the  proof  are  not  harmonious. 

In  substance  and  legal  effect  the  adjudication 
In  bankruptcy  must  be  construed  to  have  refer- 
H 


ence  to  the  last  petition  and  not  to  the  former, 
under  which  nothing  was  done. 

The  caption  of  the  order  was  no  part  of  it 

Jaekum  v.  Ashton,  8  Pet,  148. 

This  would  make  a  variance  from  the  bill 
and  would  make  the  initiation  of  the  proceed- 
ing! subsequent  to  the  attachment  of  the  plaint- 
iff, and  present  a  Question  not  competent  to  be 
litigated  on  such  pleading  as  the  complainant's 

bin: 

Jfi>ranv.i,abner,18Mich„867;WiHv.  Vat- 
tier,  9  Pet,  406;  Boone  v.  Chile*,  10  Pet,  177; 
Story,  Eq.  PI.,  §23. 

Mam.  John  W.  Stone  and  J.  Kleinltaut, 
for  appellee; 

The  suit  being  authorized  the  court  as  an  in- 
cident to  its  jurisdiction  could  grant  the  in- 
junction. 

The  aim  and  policy  of  the  statute  cannot  be 


Sawy.,  88;  In  re  Oil  Co.,  6  Blatchf.,  521;  Mark- 
ton  v.  Heaney,  1  Dill.,  497;  Pennington  v.  Low 
enslein,  1  Bk.  Reg.,  670;  Pennington  v.  Salt,  1 
Bk.  Reg.,  572;  Jones  v.  Leach,  1  Bk.  Heg.,  596-, 
V.  S.  v.  Bancroft,  6  Benedict,  892;  In  re  Clark, 
9  Blatchf..  873. 

The  bankruptcy  court  having  first  acquired 
jurisdiction  over  the  bankrupts  assets,  they 
could  not  be  levied  on  by  process  from  the  state 

#a£anv.ZuAM,10Pet.,400;  Peck  v.  Jennets, 
7How.,612;  Taylor  v.  Oarryl,  20  How.,  688(61 
TJ.  S.,  bk.  15,  L.  ed.,  1038);  Freeman  v.  Ham, 
24  How.,  460  (65  U.  S.,  bk.  16,  L.  ed.,  749); 
Covetl  v.  Herman,  111  TJ,  8.,  176  (Bk.  28,  L. 
ed.,  890). 

Mr,  Justice  Blmtchford  delivered  the  Opin- 
ion of  the  court: 

On  the  10th  of  October,  1878,  John  Whittle- 
sey, a  creditor  of  Benjamin  C.  Hoyt  and  Enoch     L1**' 
C.  Hoyt,  copartners  under  the  name  of  B.  C. 
Hoyt  &  Son,  filed  a  petition  in  bankruptcy,  In 
the  District  Court  of  the  United  States  for  the 


be  declared  bankrupts.  The  petition  contained 
the  prescribed  allegations,  and  set  forth,  as  the 
demand  of  the  petitioner,  a  promissory  note 
made  by  the  partnership.  In  its  firm  name,  to 
his  order.  It  alleged  as  one  act  of  bankruptcy, 
that  tbe  firm  had  "  fraudulently  stopped  pay* 
meot"  of  its  commercial  paper  "within  a  peri- 
od of  fourteen  days,"  omitting  to  add  "  and  not 
resumed  payment  within  said  period."  It  al- 
leged, as  a  second  act  of  bankruptcy,  that  the 
firm  had  "  suspended  and  not  resumed  pay- 
ment" of  its  commercial  paper  "  within  a  peri- 
od of  fourteen  days." 

Before  anything  was  done  on  this  petition  ex- 
cept to  file  it,  and  on  the  12th  of  January,  1874, 
Daniel  Chapman  procured  to  be  issued  by  the 
Circuit  Court  of  the  County  of  Berrien,  in  the 
State  of  Michigan,  an  attachment  against  the 
lands  and  personal  property  of  the  said  persons, 
as  such  copartners,  for  the  sum  of  $4,895.44,  In 
a  suit  brought  by  him,  in  that  court,  against 
them,  to  recover  a  money  demand,  which  at- 
tachment the  sheriff,  on  that  day.  levied  on  cer- 
tain real  estate  in  that  county.  Enoch  C.  Hoyt 
died  on  the  25th  of  February,  1874. 
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On  the  Bth  of  March,  1874,  a  petition,  in- 
dorsed "  Amended  petition,"  was  filed  bj;  Whit- 
tlesey, In  the  bankruptcy  court,  containing  the 
same  averments  as  the  first  petition,  with  the 
addition  of  the  words  so  omitted  In  the  first  pe- 
tition. In  the  body  of  the  petition  there  was 
no  mention  of  its  being  an  amended  petition, 
nor  did  it  allude  to  the  first  petition,  or  to  the 
death  of  Enoch  C.  Hoyt  and  its  prayer  was  the 
same  as  that  of  the  first  petition.  It  was  veri- 
fied March  8,  1 87*. 

On  the  14th  of  April ,  1874,  an  order  was  made 
in  the  suit  in  the  State  Court,  entering  the  de- 
fault of  Benjamin  C.  Hoyt,  for  want  of  an  ap- 
pearance, on  proof  of  personal  service  on  him 
of  the  attachment  and  of  the  filing  of  the  dec- 
laration; and,  on  the  16th  of  April  1874,  an  or- 
der was  made,  on  affidavit,  suggesting  the  death 
of  Enoch  C.  Hoyt  since  the  issuing  of  the  at- 
tachment, and  ordering  that  the  action  proceed 
against  the  surviving  defendant,  Benjamin  0. 
Hoyt 

On  the  2d  of  May,  1874,  an  order  was  made 
by  the  bankruptcy  court,  stated  in  it  to  be  made 
on  the  appearance  and  consent  of ' '  solicitors  for 
the  alleged  bankrupts,"  reciting  that  it  had  been 
shown  that  Enoch  0.  Hoyt  had  "departed  this 
life  since  the  commencement  of  the  proceeding 
in  eaid  matter,"  and  ordering  that  all  proceed- 
ings should  stand  against  Benjamin  C.  Hoyt, 
survivor  of  himself  and  Enoch  C.  Hoyt,  and 
that  they  might  be  prosecuted  against  him  with 
like  effect  as  if  Enoch  C.  Hoyt  had  not  died, 
and  that  the  Individual  property  of  Enoch  C. 
Hoyt  be   surrendered  by  the  marshal   to   his 


signed  by  bis  attorneys,  as  follows:  "Andn 


set  forth  in  said  petition,  and  avers  that  he 
should  not  be  declared  bankrupt  for  any  cause 
'a  said  petition  alleged,  and  he  demands  that 


Uieai 


State  Court,  a  judgment  was  rendered  In  favor 
of  the  plaintiff,  against  Benjamin  C.  Hoyt,  for 
$4,930.10,  and  costs;  and,  on  the  same  day,  an 
execution  was  issued  thereon,  under  which,  on 
that  day,  the  sheriff  levied  on  the  same  real  es- 
tate which  he  had  levied  on  under  the  attach- 
On  the  1st  of  June,  1674,  an  adjudication  was 
made  by  the  bankruptcy  court,  in  these  words: 
"  Adjudication  of  Bankruptcy  on  Creditor'*  Pe- 

Western  District  of  Michigan,  m  ; 

In  the  District  Court  of  the  United  States  for 

the  Western  District  of  Michigan.    In  Bank- 

In  the  matter  of  Benjamin  C.  Hoyt,  against 
whom  a  petition  in  bankruptcy  was  filed  on 
the  19th  day  of  October,  A.  D.  1873.    At 
Grand  Rapids,  in  said  District,  on  the  first 
day  of  June.  A.  D.  1874.    Before  Hon.  Sol- 
omon L.  Withey,  district  judge. 
This  matter  came  on  to  be  heard  at  Grand 
Rapids,  in  said  court,  and  the  respondent  hav- 
ing withdrawn  his  denial  and  demand  for  a 
Jury,  and  having,  by  his  attorneys,  Hughes, 
O'Brien  &  Smiley,  consented  thereto. 

And  thereupon,  and  upon  consideration  of  the 
proofs  in  said  matter,  ft  was  found  that  the  facts 
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.  approved  March  3,  1867,  before 
the  filing  of  the  said  petition,  and  he  is  there- 
fore declared  and  adjudged  a  bankrupt  accord- 
ingly. And  it  Is  further  ordered  that  the  said 
bankrupt  shall,  within  five  days  after  this  order, 
make  and  deliver,  or  transmit  by  mail,  postpaid, 
to  the  marshal,  as  messenger,  a  schedule  of  bis 
creditors,  and  inventory  of  his  estate,  in  the 
form  and  verified  in  the  manner  required  of  the 
petitioning  debtor  by  the  said  Act. 

Witness  the  Hon.  Solomon  L.  Withey,  judge 
of  the  said  District  Court,  and  the  seal  thereof, 
at  Grand  Rapids,  in  said  district,  on  the  1st  day 
of  June,  A.  D.  1874. 

[seal.]  Isaac  H.  Parrish, 

Clerk  ofDutriel  Court  for  taid  Dittria." 

In  the  certificate  made  by  the  clerk  of  the  Dis- 
trict Court  of  the  United  States  for  the  Western 
District  of  Michigan,  certifying  the  copies  of 
the  bankruptcy  papers,  he  certifies:  "  that  the 
foregoing  is  a  true  copy  of  the  petition  for  ad- 
judication filed  October  10, 1878,  copy  of  amend- 
ed petition,  order  continuing  proceedings,  deni- 
al of  bankruptcy  by  B.  C.  Hoyt,  and  adjudica- 
tion of  bankruptcy,  on  file  in  the  proceedings 
of  said  court  fn  said  entitled  matter."  This  Is 
mentioned  because,  in  the  adjudication,  the  pe- 
tition Is  referred  to  as  filed  October  19,  1878. 

On  the  16th  of  December,  1878,  an  alia*  elo- 
cution was  issued  in  the  suit  in  the  State  Court, 
which  the  sheriff,  on  that  day,  levied  on  real  es- 
tate in  Berrien  County  other  than  that  before 
levied  on  by  him. 

On  the  1st  of  October,  1874,  the  register  in 
bankruptcy  executed  to  Joseph  W.  Brewer  an 
assignment  in  these  words: 
"In  the  District  Court  of  the  United  States  for 
the  "Western  District  of  Michigan.  InBank- 
ruptcy. 
In  the  matter  of  Benjamin  C.  Hoyt,  Bankrupt. 

Western  District  of  Michigan,  u: 

Enow  all  men  by  these  presents  that  Joseph 
W.  Brewer,  of  the  Village  of  St.  Joseph,  in  the 
County  of  Berrien,  and  State  of  Michigan,  In 
said  district,  lias  been  duly  appointed  assignee 
in  said  matter:  Now.  therefore,  I,  J.  Davidson 
Bums,  register  in  bankruptcy  in  said  district, 
by  virtue  of  the  authority  vested  in  me  by  the 
14th  section  of  an  Act  of  Congress  entitled  '  An 
Act  to  Establish  a  Uniform  System  of  Bank- 
ruptcy Throughout  theUnited  States,  'approved 
March  2,  1867,  do  hereby  convey  and  assign  to 
the  said  Joseph  W.  Brewer,  assignee  as  afore- 
said, all  the  estate,  real  and  personal,  of  the  said 
Benjamin  C.  Hoyt,  bankrupt  aforesaid,  includ- 
ing all  the  property  of  whatever  kind,  of  which 
he  was  possessed,  or  in  which  he  was  interested 
or  entitled  to  have,  on  the  tenth  day  of  October, 
A.  D.  1873,  with  all  his  deeds,  books  and  pa- 
pers relating  thereto,  excepting  such  property 
as  is  exempted  from  the  operation  of  this  as- 
signment by  the  provisions  of  said  fourteenth 
section  of  said  Act;  to  have  and  to  hold  all  the 
foregoing  premises  to  the  said  Joseph  W.  Brew- 
er and  his  heirs  forever,  in  trust,  nevertheless, 
for  the  use  and  purposes,  with  the  powers,  and 
subject  to  the  conditions  and  limitations,  let 
forth  in  said  Act. 
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In  witness  thereof,  I,  the  said  register,  have 
[103]     hereunto  set  my  hand  and  caused  the  seal  of 
said  court  to  be  affixed,  this  first  day  of  Octo- 
ber, A.  D.  1874.       J.  Davidson  Burns, 

[SEAL.]  Register  in  BanJtruptev." 

Un  the  37th  of  January,  1876,  Brewer  tiled  a 
bill  In  equity,  in  the  Circuit  Court  of  the  United 
Stales  for  the  Western  District  of  Michigan, 
against  Chapman  (the  Judgment  creditor),  and 
the  sheriff  who  had  levied  under  the  first  exe- 
cution, and  the  deputy  sheriff  who  had  levied 
under  ihe  second  execution,  setting  forth  the 
filing  of  the  first  petition  in  bankruptcy,  and  its 
contents;  averring ' '  that  the  usual  order  to  show 
cause  whs  thereupon  made  by  said  District 
Court,  and  a  certified  copy  thereof  duly  served 
on  said  Benjamin  C.  ana  Enoch  C.  Hoyt,  who 
subsequently,  and  in  due  time,  appeared  in  said 
bankruptcy  matter; "  and  alleging  the  death  of 
Enoch  C.  Hoyt,  the  making  of  the  order  of 
March  2, 1874,  the  adjudication  of  bankruptcy, 
the  appointment  of,  and  assignment  to,  the  as- 
signee, the  facts  in  regard  to  Chapman's  Judg- 
ment, executions  and  levies,  and  threats  by  the 
officers  to  sell  the  real  estate  levied  on.  The 
bill  makes  no  mention  of  the  amended  petition 
in  bankruptcy  or  of  the  attachment.  It  states 
that  the  executions  are  outstanding;  that  the 
real  estate  so  levied  on  was  the  separate  pn 
erty  of  Benjamin  C.  Hoyt  at  the  date  of  flli. .„ 
the  petition ;  that  the  plaintiff,  as  assignee,  is  the 
owner,  and  in  possession,  of  all  of  it,  except 
certain  specified  lots;  and  that  Bald  levies  con- 
stitute a  cloud  on  his  title,  and  embarrass  and 
hinder  him  In  disposing  of  the  property,  and 
notices  of  the  levies  have  been  recorded  in  the 
office  of  the  register  of  deeds  of  the  county.  The 
prayer  of  the  Dili  Is,  that  the  levies  be  decreed 
void  as  againat  the  plaintiff,  as  assignee,  and  the 
defendants  be  decreed  to  release  to  the  plaintiff, 
as  assignee,  all  their  right  and  title  and  Interest, 
acquired  under  the  levies,  in  and  to  the  real  es- 
tate he  is  so  in  possession  of,  and,  on  their  fail- 
ure to  do  so,  the  decree  be  ordered  to  have  the 
effect  of  said  release,  and  he  have  leave  to  re- 
cord the  same  in  the  office  of  said  register  of 
deeds,  and  the  defendants  be  enjoined  from  sell- 
ing or  interfering  with  the  real  estate  tbc  plain t- 
[164]  iff  io  so  in  possession  of.  The  bill  also  prays 
for  such  other  and  further  relief  as  shall  be 
equitable  and  Just. 

The  answer  denies  the  validity  of  the  petition 
set  forth  in  the  bill,  and  denies  that  Benjamin 
C.  Hoyt  was  adjudicated  a  bankrupt  on  the  foot 
ing  of  that  petition,  or  on  any  petition  of  which 
he  had  notice,  and  denies  the  validity  of  the  ad- 
judication. It  sets  up  the  attachment  levy,  and 
admits  the  existence  of  most  of  the  material  facta 
alleged  in  the  bill,  and  that  the  property  was 
the  separate  property  of  Benjamin  C.  Hoyt,  but 
denies  that  the  plaintiff  is  entitled  to  any  equi- 
table relief.  A  replication  was  Bled  and  proofs 
were  taken,  establishing  the  facts  above  set 
forth,  and  that  Brewer  had  acted  as  assignee 
sinec  October  3, 1874,  and  had  hod  the  manage- 
ment and  custody  and  possession  of  the  proper- 
ty, and  paid  taxes  on  it,  since  October  10, 1874, 
and  that  it  was  worth  about  $10,000. 

The  Circuit  Court  made  a  decree,  on  April 
15, 1880,  adjudging  that  Benjamin  C.  Hoyt,  "at 
the  date  of  the  filing  of  the  petition  in  bank- 
ruptcy against  him,  namely:  on  the  10th  day  of 
October,  1873,  was  (he  owner  in  fee  of  the" 
80 


lands  described  In  the  Dill  as  those  of  which  the 
plaintiff  was  in  possession;  that  the  plaintiff  suc- 
ceeded to  the  interest  which  said  Hoyt  had  in 
those  lands  on  the  10th  of  October,  1873,  and 
and  is  the  owner  in  fee  and  ic  the  actual 
possession  of  them;  that  each  of  said  execution 
levies  was  and  is  a  cloud  on  the  title  of  the 

E lain  tiff,  as  assignee,  to  said  lands,  and  was  and 
;  void  as  against  him;  that  the  defendants  exe- 
cute to  the  plaintiff  a  release  of  their  interest  in 
said  lands  under  said  levies,  and,  on  their  fail- 
ure to  do  so,  the  decree  should  have  all  the  force 
and  effect  of  such  release,  and  might  be  record- 
ed in  the  office  of  the  register  of  deeds  of  said 
county;  and  that  an  injunction  issue  restrain- 
x  the  defendants  from  selling,  disposing  of, 
interfering  with  said  lands,  under  said  levies, 
and  from  making  any  new  or  further  levies  on 
any  of  said  lands,  under  said  judgment.  An 
injunction  to  that  effect  was  issued  and  served 
January  8,  1881.  Chapman  has  appealed  to 
this  or  - 


prior  to  the  appointment  of  the  assignee  In  bank- 
ruptcy, although  that  suit  was  not  begm 


begun  till  aft- 


the  first  petition  in  bankruptcy  was  filed,  the      U"!   j 
Circuit  Court  bad  authority  to  enjoin  a  sale  of 
the  lands  on  the  executions.  ; 

The  appellant  takes  the  points,  that  nothing 
appears  to  have  been  done  under  the  first  peti- 
tion In  bankruptcy;  that  no  order  appears  to 
have  been  made,  or  notice  given,  thereon;  that 
the  second  petition  was  a  new  petition,  and  doea 
not  profess  to  be,  and  was  not,  an  amended 
petition,  and  was  not  filed  under  any  order  au- 
thorizing it  as  an  amendment;  and  that  the  ad- 
judication recites  the  date  of  filing  of  the  peti- 
tion as  October  19,  instead  of  October  10.  The 
questions  presented  here  by  the  appellant  are: 
(1)  Whether  the  alleged  cloud  on  the  plalntiffja 
title  was  a  proper  ground  for  equitable  jurisdic- 
tion; (2)  Whether  the  Circuit  Court  had  au- 
thority to  interfere  with  the  proceedings  of  the 
State  Court;  (3)  Whether  the  assignee  should 
not  have  made  himself  a  party  to  the  proceed- 
ings in  the  State  Court,  or  have  intervened 
therein;  (4)  Whether  the  bill  and  the  proof  cor- 
respond, and  whether  the  bill  Is  adapted  to  con- 
test the  validity  of  such  lien  as  arose  by  virtue 
of  the  attachment. 

All  the  bankruptcy  proceedings,  except  the 
appointment  of  the  assignee,  and  the  assign-  , 

ment  to  him,  and  all  the  proceedings  in  the  suit 
in  the  State  Court,  except  the  Issuing  and  levy 
of  the  second  execution,  took  place  before  the 
enactment  of  the  Revised  Statutes,  on  the  22d 
of  June,  1874.  The  Revised  Statutes  purport 
to  re-enact  the  statutes  in  force  on  December  1 , 
1878.  At  the  latter  date  none  of  the  proceed- 
ings In  bankruptcy  had  taken  place  save  the 
filing  of  the  first  petition,  and  the  State  Court 
proceedings  had  not  been  begun. 

The  Bankruptcy  Act  in  force  on  December  1 , 
1873,  was  the  Act  of  March  2, 1887,  chap.  176, 
14  Stat,  at  L.,  617,  the  14th  section  of  which 

Srovided  that  the  assignment  to  an  assignee  in 
ankruplcy ' '  shall  relate  back  to  the  commence- 
ment of  said  proceedings  in  bankruptcy,  and 
thereupon,  by  operation  of  law,  the  title  to  all 
such  property  and  estate,  both  real  and  person. 
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al,  shall  vest  in  said  assignee,  although  the  same 
b  then  attached  on  mesne  process  as  the  prop- 
erly of  the  debtor,  and  shall  dissolve  any  such 
attachment  made  within  four  months  next  pre- 
ceding the  commencement  of  said  proceedings." 
The  provision  of  section  6044  of  the  Revised 
Statutes  is,  that  the  assignment  "shall  relate 
[Hi]  hack  to  the  commencement  of  the  proceedings 
In  bankruptcy,  and  by  operation  of  law  shall 
vest  the  title  to  all  such  property  and  estate, 
both  real  and  personal,  in  the  assignee,  although 
the  same  is  then  attached  on  mane  process  aa 
the  property  of  the  debtor,  and  shall  dissolve 
any  men  attachment  made  within  four  months 
next  preceding  the  commencement  of  the  bank- 
ruptcy proceedings."  Under  these  provisions, 
if  the  bankruptcy  proceedings  were  commenced 
October  10, 1678,  they  were  begun  before  the 
State  Court  attachment  was  made,  and  the  as- 
signment, when  made,  related  back  to  October 


claim  under  the  attachment.  Bank  v.  Sherman, 
101  U.  8.,408(Bk.  25.  L  ed..  8661;  Owner -v. 
Long,  104  Id.,  228  [Bk.  36,  L.  ed.,723].  If  the 
bankruptcy  proceedings  were  not  begun  till 
March  6,  1674,  the  attachment,  having  been 
— Je  within  four  months  next  preceding  that 


petition,  or  as  to  the  second  petition  regarded  __ 
an  amended  petition,  were  it  not  that  the  bill  is 
founded  on  the  first  petition. 

The  date  of  October  19  in  the  adjudication 
must  be  regarded  aa  a  clerical  or  typographical 
error.  The  proper  date  is  stated  In  the  bill  and 
admitted  in  the  answer,  and  is  stated  in  the 
clerk's  certificate  and  in  the  bankruptcy  assign- 
ment, and  in  a  stipulation  signed  by  the  solic- 
itors. Enoch  C.  Hoy  t  died  February  25,  1874, 
before  the  second  petition  was  filed,  and  the  or- 
der made  by  the  bankruptcy  court,  Hay  3, 1874, 
states  that  he  had  died  "  since  the  commence- 
ment of  the  proceeding  in  said  matter; "  and  it 
was  that  fact,  in  connection,  probably,  with  the 
fact  that  no  order  to  show  cause  had  been  served 
on  Enoch  C.  Hoyt,  which  made  it  necessary  for 
that  order  to  direct  the  marshal  to  surrender  to 
the  representatives  of  Enoch  C.  Hoyt  all  his  in- 
dividual property. 

It  is  also  objected  by  the  defendant  that  the 
petition  was  filed  against  the  firm,  and  that  the 
record  does  not  show  that  the  petitioner  filed 
any  proof  of  his  claim,  or  any  proof  of  bauk- 

IU9)  It  §  86  of  the  Act  of  1867  (§  15121  of  the 
Revised  Statutes),  where  two  persons,  part- 
ners in  trade,  should  be  adjudged  bankrupt,  not 
onlv  was  the  property  of  the  firm  to  be  taken 
and"  administered,  but  also  the  separate  estate  of 
each  partner.  When  Enoch  C.  Hoyt  died,  the 
partnership  estate  vested  in  the  survivor,  and 
the  proceedings  were,  by  consent  of  attorneys 
then  appearing  for  the  survivor,  ordered  to 
stand  apunst  him  aa  survivor  and  to  proceed 
against  him  as  survivor.  He  appeared  by  at- 
torney and  consented  to  an  adjudication.  By 
t41  of  the  Act  of  1867  (§  6026  of  the  Revised 
tututes),  the  appearance  and  consent  of  the 
debtor  were  made  a  waiver  of  other  notice.  The 
114  U.  S. 


adjudication  states  that,  on  consideration  of  the 
proofs,  it  was  found  that  the  facta  set  forth  In 
the  petition  were  true.  It  was  not  necessary  to 
show  in  this  case  what  the  proofs  were.  If  the 
District  Court  had  jurisdiction  of  the  subject 
matter,  and  the  bankrupt  voluntarily  appeared, 
and  the  adjudication  was  correct  in  form,  it  is 
conclusive  of  the  fact  decreed,  and  can  be  Im- 
peached only  by  a  direct  proceeding  in  a  com- 
Etent  court,  and  can  no  more  be  attacked  col- 
erally  in  a  suit  like  the  present  than  any  other 
judgment.  MieJiaeU  v.  Pott,  31  Wall.,  398  [88 
U.  §.,  bk.  22,  L.  ed.,  680]. 

The  adjudication  and  the  assignment  em- 
braced the  Individual  property  of  Benjamin  C. 
Hoyt;  and  it  is  alleged  In  the  bill,  and  admitted 
in  the  answer,  that  the  property  levied  on  by  the 
defendants  was  bis  individual  property. 

These  views  cover  all  the  objections  made  to 
the  bankruptcy  proceedings,  and  it  must  be  held 
that  the  adjudication  was  regular  and  valid,  and 
refers  to,  and  was  made  on,  the  first  petition  aa 
amended  by  the  second,  and  on  a  proceeding 
commenced  when  the  first  petition  was  filed. 

It  is  objected  that  the  bill  makes  no  mention 
of  the  attachment.  But  the  answer  sets  up  the 
attachment  and  the  levy  thereunder.  The  ques- 
tion as  to  whether  a  priority  of  right  was  ac- 
auired  thereby  was  raised  by  the  pleadings,  and 
ic  decree  makes  no  reference  to  the  attach- 
ment, but  annuls  the  execution  levies. 

By  §  3  of  the  Art  of  1867,  the  Circuit  Court 
of  the  District  has  jurisdiction  of  all  suits  in 
equity  brought  by  an  assignee  in  bankruptcy 
against  any  person  claiming  an  adverse  Interest 
touching  any  property  of  the  bankrupt  trans- 
ferable to  or  vested  in  the  assignee.  This  pro- 
vision Is  re-enacted  in  g  4979  of  the  Revised 
Statutes.    By  g  720  of  the  Revised  Statutes  it  is 

Ernvided,  that  "  the  writ  of  injunction  shall  not 
e  granted  by  any  court  of  the  United  States, 
to  stay  proceedings  in  any  court  of  a  Slate,  ex- 
cept in  cases  where  such  injunction  may  be  au- 
thorized by  any  law  relating  to  proceedings  in 
bankruptcy."  It  is  contended  lor  the  appel- 
lant (1)  that  a  suit  in  equity  will  not  lie  for  the 
relief  granted;  (2)  that,  at  all  events,  there  was 
nopower  to  award  the  Injunction. 

That  the  defendant  claimed  an  adverse  inter- 
est touching  the  property  is  clear.  The  ques- 
tion is,  whether  the  plaintiff  can  have  relief  in 
equity.  He  was  In  possession  of  the  land,  and, 
as  he  says,  of  the  only  building  there  was  on  it 
By  statu  tor  v  provisions  in  Micbii^in,  commenc- 
ing with  g  29  of  the  Act  of  April  23, 1883  (Cod* 
of  1833,  p.  358),  followed  by  S  1  of  the  Act  of 
March  28,  1840  (No.  76,  p.  127).  and  the  Re- 
vised Statutes  of  1846  (title  21,  chap.  90,  §  86, 
p.  860),  and  now  in  force  as  £  6626  of  Howell's 
Statutes:  "Any  person  having  the  actual  poa- 
ya,  and  legal  or  equitable  title  to  lands, 
may  institute  a  suit  in  chancery  against  any 
other  person  setting  up  a  claim  thereto  in  oppo- 
sition to  the  title  claimed  by  the  complainant, 
and,  if  the  complainant  shall  establish  his  title 
to  such  lands,  the  defendant  shall  be  decreed  to 
release  to  the  complainant  all  claim  thereto." 
If  there  should  be  a  sale  on  the  executions,  there 
would  be  a  sheriff's  deed;  and,  by  another  stat- 
of  the  Slate  such  deed  is  made  prima  faeit 
evidence  of  the  regularity  of  the  sale.  Act  of 
February  19,  1867,  No.  20,  5  2,  now  In  force 
as  g  5678  of  Howell's  Statutes.    It  Is  held  by 
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the  Supreme  Court  of  Michigan  that  the  statute 
first  cited  covers  a  claim  to  a  lien  OD  land,  and 
that  a  lien  which  may  result  in  a  sale  and  a 
deed  constitutes  such  a  cloud  that  equity  will 
afford  relief.  Seofidd  v.  City  of  Landing,  17 
Mich.,  437,  447,  448.  Especially  will  this  be 
done,  if  lie  lien  is  not  void  on  its  face,  as  the 
lien  here  is  not,  but  is  a  cloud  on  the  plaintiff's 
title.  Therefore,  the  plaintiff  could  obtain,  un- 
der the  Michigan  statute,  and  in  a  court  of  Mich- 
igan, the  relief  be  has  had.  In  such  a  case,  a 
Circuit  Court  of  the  United  States,  having  oth- 
erwise Jurisdiction  in  the  case,  will,  as  a  gen- 
eral rule,  administer  the  same  relief  in  equity 
which  the  State  Courts  can  grant.  Clark  v. 
Smith,  18 Pet.,  195, 208;  CaseofBroderick'i  Will 
21  Wall.,  503.  519,  530  [88  U.  S. ,  bk.  32,  L.  ed. , 
598, 605];  Van  JVorden  v.  Morton,  99  U.  S.,  878, 
880 [Bk.  20.  L.  ed.,  453, 4541;  Cummingt  v.  Nat. 
Bk.,  101  Id,  153, 167  [Bk.  35,  L.  ed.,903,  904); 
Holland  v.  Cnallen,  110  U.  S.,  15  [Bk.  38,  L. 
ed.,52];  Reynolds-?.  VrawfordrcilleBk.,  112 Id., 
405  [Bk.  28,  L.  ed.,  733].  It  has  general  power 
given  to  it,  irrespective  of  citizenship,  to  grant 
equitable  relief,  in  a  suit  in  equity  by  an  assignee 
in  bankruptcy  against  any  person  who  claims  an 
adverse  interest  touching  die  assigned  property. 

We  are  not  disposed,  however,  to  rest  the  case 
upon  jurisdiction  arising  from  the  Michigan 
statute.  We  bold  that,  under  the  equity  juris- 
diction conferred  by  the  bankruptcy  Act,  the 
Circuit  Court  had  authority  to  remove  this  cloud 
on  the  plaintiff's  title.  It  was  the  duty  of  the 
assignee  to  remove  it,  and  to  obtain  a  title  which 
would  enable  him  to  sell  the  land  for  the  bene- 
fit of  the  estate.  The  claim  of  the  defendants, 
under  the  levies,  is  one  which  ought  not  to  be 
enforced.  It  has  no  validity  as  against  the  rights 
of  the  plaintiff;  it  throws  a  cloud  on  his  bile; 
be  is  In  possession,  and  cannot  sue  at  law;  and 
the  papers  supporting  the  defendants'  claim  are 
not  void  on  their  face.  Story's  Eq.  Juris.,  g§ 
700,  705;  3  Pomeroy's  Eq.  Juris.,  §§  13B8,  1399, 
and  cases  cited;  Pettit  v.  Shepherd,  6  Paige,  498; 
CtorroHv.&yr»rci,3How.,463;  Wardv.  Dewey, 
16  N.  T.,  519;  Muitian  v.  Janet,  80  Oa.,  951; 
Martin  v.  Graves,  5  Allen,  601;  Stout  v.  Cook, 
87  ni,  283;  Cloutton  v.  Shearer,  99  Mass.,  309; 
Sullivan  v.  Mnnegan,  101  Mass.,  447;  Ander- 
ionv.  Talbot,  1  Hcisk.,407;  Marsh  v.  Brooklyn, 
69  N.  Y.,  280;  (Ware  v.  Downing,  ISO  Mass., 
16,  19.  In  Pettit  v.  Shep/utrd,  it  was  held  that 
a  court  of  chancery  might  interpose  to  prevent 
the  giving  of  a  conveyance,  under  pretense  of 
right,  which  would  operate  as  a  cloud  upon  the 
title  to  real  estate.  In  CHave  v.  Downing  it  is 
said,  that  "a  court  of  chancery  will  restrain  by 
Injunction  a  threatened  levy  of  execution  upon 
real  estate  which  is  not  legally  subject  to  such 
a  levy,  and  thus  prevent  a  cloud  upun  the 
without  compelling  the  owner  of  the  Ian 
wait  until  the  levy  has  been  completed,  and  then 
admit  himself  to  be  disseised,  in  order  to  main- 
tain a  writ  of  entry."  Much  more  will  it  pre- 
vent a  sale  after  a  levy. 

But  it  Is  contended  that  the  Circuit  Court  had 
no  authority  to  award  or  issue  the  injunction. 
The  Jurisdiction  of  that  court  in  this  case  is  con- 
ferred by  the  "  law  relating  to  proceedings  in 
bankruptcy; "  and  we  think  the  injunction  was 
authorized  by  that  law.  The  court  of  bank- 
ruptcy was  authorized  by  tj  40  of  the  Act  of 
1867  (§  5024  Of  the  Revised  Statutes),  where  a 
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petition  in  involuntary  bankruptcy  was  filed,  to 
restrain  all  persons,  by  injunction,  from  inter- 
fering with  the  debtor's  property.  The  juris- 
diction of  suits  in  equity,  given  to  the  Circuit 
Court  by  g  2  of  the  Act  of  1867  (§  4973  of  the 
Revised  Statutes),  was  given  to  it  concurrently 
with  the  District  Courts.  It  must  be  held  that 
Congress,  in  authorizing  a  suit  in  equity,  in  a 
case  like  the  present,  has,  in  order  to  make  the 
other  relief  granted  completely  effective,  au- 
thorized an  injunction,  as  necessarily  incidental 


under  the  judgment.  But  for  the  supposed  in- 
hibitory force  of  $  730,  a  court  of  equity,  in 
granting,  on  the  merits,  the  other  relief  here 
granted,  would  necessarily  have  power  to  award 
the  injunction.  We  tbiuk  the  Circuit  Court  was 
authorized  to  award  it  here,  within  the  excep- 

It  is  "urged,  that  the  plaintiff  should  have 
made  himself  a  party  to  the  proceedings  in  the 
State  Court,  and  have  contested  the  matter  there, 
under  the  authority  given  to  him  by  §  14  of  the 
Act  of  1867  (§  5047  of  the  Revised  Statutes),  to 
defend  suits  pending  against  the  bankrupt  at 
the  time  of  the  adjudication.  As  the  assign- 
ment in  bankruptcy  was  not  made  until  October 
1,  1874,  and  the  judgment  and  the  levy  under 
the  first  execution  were  in  May,  1874,  we  do  not 
think  the  assignee  was  called  upon  to  take  any 
steps  in  the  State  Court,  after  the  assignment, 
to  obtain  relief.  He  was  entitled  to  pursue  the 
remedy  he  did. 

The  cases  of  Erippendorf  v.  Hyde,  110  U.  8., 
276  [Bk.  38,  L.  ed. ,  145],  and  Condi  v.  Set/man, 
111  Id.,  176  [Bk.  28,  L.  ed.,  390],  are  relied  on 
by  the  appellant  to  show  that  the  decree  in  this 
case  was  erroneous.  The  view  urged  is  that,  by 
virtue  of  the  levy  by  the  sheriff,  the  State  Court  [1 
acquired  custody,  control  and  jurisdiction  of 
the  property,  which  could  not  be  disturbed  by 
the  Circuit  Court.  But  the  doctrine  of  those 
cases  has  no  application  in  favor  of  the  appel- 
lant, in  a  case  like  the  present.  In  the  first  case 
it  was  held,  that,  after  property  had  been  at- 
tached by  a  marshal  of  the  United  States,  on 
mesne  process  from  a  Circuit  Court  of  the  Unit- 
ed Stales,  a  third  person,  claiming  its  owner- 
ship, could,  without  reference  to  citizenship, 
come  into  the  Circuit  Court  for  redress,  by  an- 
cillary proceedings.  In  the  second  case,  it  was 
held,  in  pursuance  of  the  decision  in  Freeman 
v.  Howe,  24  How.,  450  [65  U.  S.,  bk.  16,  L.  ed., 
749],  that  possession  of  property  by  a  marshal 
of  the  United  States,  under  a  writ  of  execution 
from  a  Circuit  Court  of  the  United  States,  could 
not  be  disturbed  by  virtue  of  a  writ  of  replevin 
from  a  State  Court,  issued  by  a  third  person. 
E  converno,  as  was  held  in  Taylor  v.  Carryl,  20 
How.,  583  [61  U.  S.,bk.  15,  L.  ed.,  1038],  prop, 
erty  seized  by  a  sheriff,  under  process  of  at- 
tachment from  a  State  Court,  cannot  be  taken 
from  [he  sheriff  by  initial  admiralty  process  is- 
suing from  a  District  Court  of  the  United  States. 
But  those  were  none  of  them  cases  where,  un- 
der the  bankruptcy  Act,  an  assignee  in  bank- 
ruptcy claimed  a  paramount  title,  and  resorted 
to  regular  judicial  proceedings  to  first  vacate 
and  declare  void  the  adverse  title,  and  sweep  it 
away,  and  then  have  such  final  process  in  re- 
gard to  the  subject  matter  of  the  title  as  should 
be  necessary  to  make  the  decree  effective.  And, 
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In  Cored  v.  Hei/man,  the  court,  speaking  by  Mr. 
Justice  Matthews,  after  explaining  tbe  point  of 
the  decision  in  Freeman  v.  Bane,  says:  "  The 
same  principle  protects  the  possession  of  prop- 
erty, while  thus  held  by  process  issuing  from 
Slate  Courts,  against  any  disturbance  under 
process  of  the  Courts  of  the  United  States,  ex- 
cepting, of  course,  those  cases  wherein  the  lat- 
ter exercise  jurisdiction  for  the  purpose  of  en- 
forcing the  supremacy  of  the  Constitution  and 
laws  of  the  United  States."  This  exception  in- 
cludes the  present  esse.  The  bankruptcy  pro- 
ceeding dissolved  the  state  attachment,  and  the 
Bankruptcy  Act  conferred  on  the  assignee  a 
paramount  title,  which  he  was  empowered  by 
that  Act  to  enforce,  by  proper  equitable  rem- 
edies, In  the  circuit  court,  against  the  adverse 
title  set  up  by  virtue  of  the  suit  in  the  state 
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Ex  Parte: 
In  the  matter  of  JAMES  S.  WILSON. 
(Bee  S.  C,  Reporter's  ed.,  411-129.) 

Criminal  law  —  infamous  crime  tinder  the 
Fifth  Amendment— %  10SS,  S.  S.— habeas 
corpus — when  primmer  entitled  to  ditcharge. 


si  the  sentence  of  a  Circuit 


)  authority  to  hold  the  prisons 


t.  Tbe  provision  of  Kev.  Stat,  f  1022.  authorizing 
certain  offenses  to  be  prosecuted  either  by  Indict- 
ment or  by  Information,  does  not  preclude_the; 


n  by  Information  of  si 


.  ... Jf  which  lagood, amis- 
recital  of  the  verdict  us  upon  the  other  oount  only, 
to  stating  the  Inquiry  whether  the  convict  had 
aught  to  say  why  sentence  should  not  be  pronouncd 


him.  Is  no  ground  tor  discharging 

.i ■-'aJudgmentofaDlfltrlct  Court, 

convicted  In  one  State,  to  lm- 
on  in  another  State,  the  omlg- 
■    suitable  pi' 


4.  In  the  reoordofa]udgmen 


ictcd,  ai 


:  that  the . 


6.  A  certified  copy  of 
Imprisonment  Is  sufficient,  u 
Hon  of  the  prisoner,  without 


record  of  a  sentence  to 
ithorlie  the  deten- 
iy  warrant  or  nrft- 


8.  A  person  sentenced  to  Imprisonment  for  an  In- 
famous crime,  without  having  been  presented  or 
Indicted  by  a  grand  Jury,  as  required  by  the  Fifth 
Amendment  of  the  Constitution, Is  entitled  to  be  dis- 


rtttutfon,  that  "No  person  shall  beheld  to  answer 
for  a  capital  or  otherwise  Infamous  crime,  unless 
on  a  presentment  or  indictment  of  a  grand  Jury." 

[No.  4  Orig.l 
Submitted  Dee.  IS,  1881.  Decided  Mar.  SO,  1885. 

PETITION  for  a,  writ  of  habeas  corpus. 
The  history  and  facts  of  the  case  appear 
In  the  opinion  of  the  court. 

•  Head  notes  by  Mr.  Justice  Gray. 


Messrs.  Alfred  Russell  and  Natb.1  Wil- 
son, for  petitioner. 
Mr.    Win.    A.    Maury,  Aut.    Atty-Qen., 

There  is  no  definition  of  the  word  "  infa- 
mous "  to  be  found  in  the  statutes,  although  by 
the  law  of  several  of  the  States,  the  word  '  'fel- 
ony "  includes  every  offense  punishable  by- 
dent  h,  or  imprisonment  in  the  state  prison.  This 
definition  does  not  obtain  in  federal  jurispru- 
dence, inasmuch  as  many  of  tbe  most  trifling 
misdemeanors  are  punishable  by  imprisonment 
in  the  state  prison. 

Revised  Statutes,  §781,  adopting  tbe  laws  of 
the  several  States,  applies  only  to  civil  cases. 
It  has  been  repeatedly  held  that  the  fact  that  an 
offense  may  or  must  be  punishable  by  impris- 
onment in  a  penitentiary  does  not  make  it  la 
law  infamous.  U.  8.  v.  jfet'rf,  13  How.  361;  U, 
8.  v.  Maxwell,  a  Dill.  275;  U.  3.  y.Coppersmitli, 
4 Fed. Rep.  188;  U.S.  v.  Wynn,  9 Fed.  Rep.  886; 
U.  8.  v.  Block,  4  Sawy.  311. 

The  question  whether  the  utterance  of  forged 
paper  is  a  felony  was  exhaustively  discussed 
by  Judge  Hammond  In  U.  8.  v.  Coppersmith,  su- 
pra, and  tbe  conclusion  reached  that  it  was  a 
mere  cheat  or  misdemeanor.  See  also,  Fox  v. 
State,  5  How.  410.  It  would  naturally  follow 
that  it  was  triable  by  information,  and  such 
was  tbe  opinion  of  Judges  Blatcbford  and  Ben- 
edict in  U.  8.  v.  Tates,  8  Fed.  Rep.  861,  and  of 
Judge  Wheeler  in  V.  8.  v.  Field,  16  Fed.  Rep. 
778. 

In  U.  8.  v.  Wynn,  t  Fed.  Rep.  886,  Judge 
Treat  took  a  still  more  advanced  position,  and 
held  that  no  crime  is  infamous  within  the  mean- 
ing of  the  Constitution,  unless  expressly  made 
infamous  or  declared  a  felony  by  an  Act  of 
Congress.  An  information  for  steal'ng  from 
the  mail  was  here  sustained.  But  see(/.  8.  v. 
Block,  4  Sawy.  411;  U.  8.  v.  Cultus  Jos,  10  Int. 
Rev.  Rec  57. 

Mr  Justice  Gray  delivered  the  opinion  of 
the  court: 

This  is  a  petition  for  a  writ  of  habeas  corpus, 
presented  to  this  court  bv  a  man  confined  in  the 
House  of  Correction  at  "Detroit  iu  the  State  of 
Michigan,  under  a  sentence  to  be  imprisoned 
there  for  fifteen  years  at  hard  labor,  passed  by 
the  District  Court  of  tbe  United  Slates  for  the 
Eastern  District  of  Arkansns,  upon  an  infor- 
mation filed  by  the  District  Attorney  for  that 
district. 

The  record  of  the  conviction  and  sentence,  a 
copy  of  which  was  annexed  to  the  petition, 
showed  tbe  following  case  : 

The  information,  which  was  filed  by  leave  of 
the  court,  contained  two  counts;  the  first  count 
upon  Rev.  Slat.  §  5430,  for  unlawfully  having 
in  possession,  with  intent  to  sell,  an  obligation 
engraved  and  printed  after  the  similitude  of  se- 
curities issued  uuder  authority  of  the  United 
States,  to  wit :  of  an  interest-bearing  coupon 
bond  of  tbe  United  Stntes;  and  the  second  count 
upon  $5431,  for  passine.with  intent  to  defraud, 
a  counterfeited  in terest-licn ring  coupon  bond  of 
the  United  Stales;  and  each  count  alleging  that 
tbe  bond  was  in  the  words  and  figures  of  a  copy 
attached  to  the  indictment  ncd  made  part  there- 
of. That  copy  was  of  an  instrument  purport- 
ing to  be  a  bond  of  the  United  States  Silver 
Mining  Company  of  Denver  City,  Colorado, 
89 
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having  printed  at  its  bead  the  words  "THE 
UNITED  STATES"  in  large  and  conspicuous 
capitals,  followed  on  a  lower  line  by  the  words 

"  BILVEB   UHIKO   OOMFAXT  OF  DENVER  CITY, 

Colorado  "  in  much  smaller  and  less  distinct 
type,  and  bearing  the  signatures  of  "  R.  E. 
Hullson,  Pres't,"  and  "J.  H.  Mayson,  Setfy," 
and  otherwise  numbered  and  lettered  very  much 
like  a  genuine  bond  of  the  United  States. 
,19]  The  defendant  filed  a  general  demurrer  to  the 

information, which  was  overruled  by  the  court; 
and  be  then  pleaded  not  guilty,  and  was  tried 
by  a  Jury,  who  returned  a  general  verdict  of 

Siiilty;  andhe  movedfor  a  new  trial,  for  Insuf- 
clency  of  the  evidence  to  support  the  verdict. 
The  rest  of  the  record,  a  certified  copy  of 
which  was  the  only  paper  delivered  to  the  keeper 
of  the  house  of  correction,  stated  that  the  de- 
fendant was  brought  to  the  bar  in  '.he  custody 
of  the  marshal,  and  his  motion  for  a  new  trial 


aay  why  the  judgment  and  sentence  of  the 
court  should  not  now  be  pronounced  against 
him  upon  the  verdict  and  finding  of  the  Jury 
in  this  case,  finding  him  guilty  of  passing  a 
counterfeit  United  States  bond,  and  saying 
nothing  further  than  he  hath  already  said;  and, 
the  court  being  now  well  advised  in  the  prem- 
ises. It  is  therefore  considered,  ordered,  ad- 
judged and  sentenced  that  said  defendant, 
James  S.  Wilson,  do  pay  to  the  United  States 
a  fine  of  $6,000  for  said  offense  and  all  the  costs 
of  this  proceeding,  and  that  the  United  States 
have  execution  therefor,  and  that  he  be  Impris- 
oned for  and  during  the  term  of  fifteen  years  at 
hard  labor  In  the  House  of  Correction  at  Detroit, 
Micliifian;  and  that  the  said  marshal  of  this  dis- 
trict convey  the  said  prisoner  to  tbe  house  of 
correction  aforesaid  and  deliver  him  to  the 
custody  of  the  keeper  thereof',  and  that  tbe 
clerk  of  this  court  make  out  for  said  marshal 
two  copies  of  Jhis  Judgment  and  sentence, duly 
certified  under  the  sail  of  this  court,  one  of 
which  the  said  marshal  shall  deliver  to  tbe 
keeper  of  said  bouse  of  correction,  and  tbe  other 
return  and  file  in  this  court,  with  the  receipt  of 
said  keeper  thereon." 

The  offense  described  in  Rev.  Stat,  g  64801s 
punishable  by  a  fine  of  not  more  than  (6,000, 
or  by  imprisonment  at  hard  labor  not  more  than 
fifteen  years,  or  by  both;  and  tbe  offense  de- 
scribed hi  §  6431 1*  punishable  by  a  like  fine  and 

The  petitioner  alleged  in  his  petition,  and 
contended  in  argument,  that  his  Imprisonment 
was  illegal  upon  tbe  following  grounds; 

First.  That  in  excess  of  the  power  of  the 
ISO]  court,  and  in  violation  of  the  Fifth  Amendment 
of  the  Constitution,  he  had  been  held  to  answer 
for  an  infamous  crime,  and  punished  by  a  fine 
of  $5,000  and  imprisonment  for  the  term  of 
fifteen  years  at  hard  labor,-  without  present- 
ment or  indictment  by  a  jrrand  Jury, 

Second.  That  he  was  held,  under  a  judgment 
void,  and  in  excess  of  the  power  of  the  court, 
upon  an  information  for  a  crime  which  was  not 
committed,  against  the  provisions  of  chapter  7 
of  the  title,  Crimes,  in  the  Revised  Statutes,  in 
which  cases  informations  were  expressly  author- 
ized, and  to  which  tbey  were  impliedly  re- 
stricted, bv  §  1033  of  those  statutes. 

Third,  That  the  judgment  was  void  and  In 


of  the  power  of  the  court,  because  Die 

conviction  ana  the  sentence  wen  for  different 
offenses;  the  conviction  being  for  having  in 
possession  a  bond  of  a  mining  company  in  the 
similitude  of  a  United  States  bond,  and  the  sen- 
tence being  for  passing  a  counterfeit  United 
States  bond. 

Fourth.  That  he  was  held  by  the  keeper  of 
the  Detroit  House  of  Correction  without  au- 
thority of  law,  because  the  order  of  the  court 
for  his  imprisonment  did  not  show  that  the  court 
had  determined  two  questions  of  fact  which 
made  by  Rev.  Stat,  gg  5541,6046,  condi. 
precedent  to  the  exercise  of  its  power  to 
nee  to  a  prison  outside  the  State  of  Arkan- 
sas, namely:  1st,  that  there  was  no  suitable 
prison  in  that  State;  and  2d,  that  the  Attorney- 
General  had  designated  tbe  Detroit  House  of 
Correction  as  a  suitable  penitentiary  in  another 
State. 

Fifth.  That  the  keeper  had  no  warrant  or 
mittimt*  authorizing  him  to  hold  the  prisoner, 
"required  by  Rev,  SUt.Sj  1028, 
It  is  well  settled  by  a  series  of  decisions  that 
is  court,  having  no  jurisdiction  of  criminal 
ses  by  writ  of  error  or  appeal,  cannot  dis- 
charge on  habtat  corpua  a  person  Imprisoned 
under  the  sentence  of  a  circuit  or  district  court 
In  a  criminal  case,  unless  the  sentence  exceeds 
the  jurisdiction  of  that  court,  or  there  is  no  au- 
thority to  hold  blm  under  the  sentence.  Ex 
parteWatkint,  3  Pet,  198,  and  7  Pet..  568;  Ex 
parteLange,  18  Wall.,  168  [86  U.  S-,  bk.  21,  h. 
ed.  872] ;  Ex  parte  Park*.  S3  U.  S.  18  [bk.  28, 
L.  td.lffr];  Ex  parte  Siebold,  100  U.S.  871  [bk. 
25,  L.  ed.  7171;  He  parte  Ourtie.lM  U.  8.  871 
[bk.  27,  L.  ed.  282];  Ex  parte  CarU,  106  U.  8. 
621  [bk.  27,  L.  ed.  288];  Ex  parte  Yarirrough, 
110  IT.  8.  651  [bk.  28,  L.  ed.  274];  Ex  parte 
Crouch,  112  U.  8.  178  [bk.  28,  L.  ed.  690];  3r 
parte Bigelott,  113  U.S. 328  [bk.  38,  L.  ed.  1006] 
None  of  the  grounds  on  which  the  petitioner 
relies,  except  the  first,  require  extended  dis- 
cussion. 

The  provision  of  Rev.  Stat,  g  1023,  derived 
omtbeCivHRightsActofl' -"'  """'  L- 
114,  §8  [16  Stat,  at  L.  142],  i 


from  the  Civil  Rights  Act  of  May  81,1870,  chap. 
114,  §  8  [16  Stat,  at  L.  143],  authorizing  certain 
offenses  to  be  prosecuted  either  by  indictment 


._  _,  information,  does  not  preclude  the  prose- 
cution by  Information  of  other  offenses  of  such  a 
grade  as  may  be  so  prosecuted  consistently  with 
tbe  Constitution  and  laws  of  the  United  States. 

The  objection  of  variance  between  the  con- 
viction and  the  sentence  is  not  sustained  by  tbe 
record.  The  first  count  is  for  unlawfully  hav- 
ing in  possession,  with  intent  to  sell,  an  obliga- 
tion engraved  and  printed  after  the  similitude 
of  securities  issued  under  authority  of  the  Unit- 
ed States,  and  the  copy  annexed  and  referred 
to  in  that  count  is  of  such  an  obligation.  Both 
the  verdict  and  the  sentence  are  general,  and 
therefore  valid  if  one  count  is  good.  Snyder  v. 
F.S.1112U.8.,316[bk.38,L.ed..6»7].  The 
misrecital  of  the  verdict,  in  the  statement  of 
the  intermediate  inquiry  whether  the  prisoner 
had  aught  to  say  why  sentence  should  not  be 
pronounced  against  him,  ia  no  more  than  an 
irregularity  or  error,  not  affecting  the  Jurisdic- 
tion of  tbe  court. 

The  omission  of  tbe  record  to  state  as  in  fib 

parte  Kantentlick,  88  U.  S.  396  [bk.  28,  L.  ed, 

8891,  that  there  was  no  suitable  penitentiary 

within  the  State,  and  that  the  Attorney-General 
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bad  designated  the  Houm  of  Correction  at  De- 
troit as  a  suitable  place  of  Imprisonment  outside 
the  State,  is  even  less  material. 

Tbe  certified  copy  of  the  record  of  the  sen- 
tence to  imprisonment  in  the  Detroit  House  of 
;tHj  Correction,  if  valid  upon  its  face,  issufflcient 
to  authorize  the  keeper  to  hold  the  prisoner, 
without  any  warrant  or  mittimus.  People  v. 
Ifeviru,  1  Hill  (N.  T.j  1M. 

But  if  the  crime  of  which  tbe  petitioner  was 
accused  was  an  Infamous  crime,  within  the 
meaning  of  the  Fifth  Amendment  of  the  Con- 
stitution, do  court  of  the  United  States  had 
jurisdiction  to  try  or  punish  him,  except  upon 


determination  of  the  question  whether  the 
crime  of  having  In  possession,. with  intent  to 
•ell,  an  obligation  engraved  and  printed  after 
tbe  similitude  of  a  public  security  of  the  United 
States  punishable  by  fine  of  not 


$3,000,  or  by  imprisonment  at  hard  labor  not 

more  than  fifteen  years,  or  by  both,  is  an  infa- 

is  crime,  within  the  meaning  of  this  Amend- 


ment of  tbe  ConsUtntion. 

The  first  provision  of  this  Amendment,  which 
is  all  that  relates  to  this  subject,  is  In  these 
words: "  No  person  shall  be  held  to  answer  for 
a  capital,  01  otherwise  infamous  crime,  unless  on 
» presentment  or  indictmentof  agrand  jury.ex- 
cept  in  cases  arising  in  tbe  land  or  naval  forces, 
or  in  the  militia,  when  in  actual  service  In  time 
of  war  or  public  danger." 

The  scope  and  effect  of  this,  as  of  many  other 
provisions  of  tbe  Constitution,  are  best  ascer- 
tained by  bearing  in  mind  what  the  law  was 

Mr.  William  Eden  (afterwards  Lord  Auck- 
land) in  his  Principles  of  Penal  Law,  which 
passed  through  three  editions  In  England  and 
at  least  one  in  Ireland  within  six  years  before 
the  Declaration  of  Independence,  observed, 
"  There  are  two  kinds  of  infamy;  tbe  one 
founded  Id  tbe  opinion  of  the  people  respecting 
the  mode  of  punishment;  the  other  in  the  con- 
struction of  law  respecting  tbe  future  credi- 
bility of  tbe  delinquent."  Eden's  Principles  of 
Penal  Law.  ch.  T,  §  S. 

At  that  time  it  was  already  established  law, 
that  the  infamy  which  disqualified  a  convict  to 
be  a  witness  depended  upon  the  character  of 
his  crime,  and  not  upon  tbe  nature  of  his  pun- 
ishment.    Ptndoek  v.   Sfaekinder,  Willes,  095; 


Qilb.  Ev.  148;  2  Hawk.,  chap. 46,  %  102;  Th. 
King  v.  Priddle,  1  Leach,  4th  ed.  442.    Thi 

disqualification  to  testify  appears  to  have  been 


limited  to  those  adjudged 
felony,  forgery,  and  crimes  Injuriously  affect- 
ing by  falsehood  and  fraud  the  administration 
of  justice,  such  as  perjury,  subornation  of  per 
jury,  suppression  of  testimony  by  bribery, 
conspiring  to  accuse  one  of  crime,  or  to  procure 
the  absence  of  a  witness;  and  not  to  have  been 
extended  to  cases  of  private  cheats,  such  as  the 
obtaining  of  goods  by  false  pretenses,  or  the 
utterinp;  of  counterfeit  coin  or  forged  securities. 
1  Oreenl.  Ev„  S  878;  JJtieyv.  Merrick,  11  Met., 
302;  Fox  v.  Ohio,  5  How,  410, 483, 434. 

But  the  object  and  the  very  terms  of  the 
provision  In  the  [Fifth  Amendment  show  (hat 
incompetency  to  be  a  witness  is  not  the  only 
test  of  its  application. 

Whether  a  convict  shall  be  permitted  to  tc*- 
114  13.  S. 


tlfy  Is  not  governed  by  a  regard  to  his  rights 
or  to  bis  protection,  but  by  tbe  consideration 
whether  the  law  deems  his  testimony  worthy 
of  credit  upon  the  trial  of  the  rights  of  others. 
But  whether  a  man  shall  be  put  upon  his  trial 
for  crime  without  a  presentment  or  indictment 
by  a  grand  jury  of  his  fellow  citizens  depends 
upon  the  consequences  to  himself  if  he  shall  be 
found  guilty. 

By  the  law  of  England,  Informations  by  the 
Attorney-General,  without  tbe  intervention  of  a 
grand  jury,  were  not  allowed  for  capital  crimes, 
nor  for  any  felony,  by  which  was  understood 
any  offense  which  at  common  law  occasioned  a 
total  forfeiture  of  the  offender's  lands,  or  goods, 
or  both.  4  Bl.  Com.,  94.  95,  S10.  Tbe  ques- 
tion whether  the  prosecution  roust  be  by  indict- 
ment, or  might  be  by  information,  thus  depend- 
ed upon  tbe  consequences  to  the  convict  him- 
self. Tbe  Fifth  Amendment,  declaring  in  what 
cases  a  grand  jury  should  be  necessary  and  in 
effect  affirming  the  rule  of  tbe  common  law  up- 
on the  same  subject,  substituting  only  for  cap- 
ital crimes  or  felonies,  ' '  a  capital  or  otherwise 
infamous  crime,"  manifestly  had  In  view  that 
rule  of  the  common  law,  rather  than  the  rule 
on  the  very  different  question  of  the  coinpe- 

Tne  leading  word  "  capital "  describing  tbe 
ime  by  its  punishment  only,  the  associated 
words  "or  Otherwise  infamous  crime"  must, 
by  an  elementary  rule  of  construction,  include 
crimes  subject  to  any  infamous  punishment,  [424] 
even  if  they  should  be  held  to  include  also 
crimes  infamous  in  their  nature,  independently 
of  the  punishment  affixed  to  them. 

A  reference  to  tbe  history  of  the  proposal  and 
adoption  of  this  provision  of  the  Constitution 
firms  this  conclusion.  It  had  its  origin  in 
of  the  Amendments,  in  the  nature  of  a  Bill 
of  Bights,  recommended  by  the  Convention  by 
which  the  State  of  Massachusetts  in  1788  rati- 
fied the  original  Constitution,  and  as  so  recom- 
mended wasin  thisform;  "  No  person  shall  be 
tried  for  any  crime,  by  which  he  may  incur  un 
infamous  punishment,  or  loss  of  life,  until  be 
be  first  indicted  by  a  grand  jury,  except  in  such 
cases  as  may  arise  in  the  government  and  regu- 
lation of  the  land  and  naval  forces,"    Journal 


by  Mr.  Madison  in  1789  at  the  first  session  of 
the  House  of  Representatives  of  tbe  United 
States,  it  stood  thus:  "In  nil  crimes  punishable 
with  loss  of  life  or  member,  presentment  or  in- 
dictment by  a  grand  jury  shall  be  an  essential 
preliminary."  Being  referred  to  a  committee,  of 
which  Mr.  Madison  was  a  member,  it  was  re- 
ported back  in  substantially  tbe  same  form,  in 
which  it  was  afterwards  approved  by  Congress 
and  ratified  by  the  States.  1  Annals  of  Con- 
gress, 435,  760. 

Mr.  Dane,  oneof  the  roost  learned  lawyers  of 
his  time,  and  who  aa  a  member  of  tbe  Conti- 
nental Congress  took  a  principal  part  in  fram- 
ing the  Ordinance  of  1787  for  the  government 
01  the  Northwest  Territory,  assumes  it  as  un- 
questionable that,  by  virtue  of  the  amendment 
of  tbe  Constitution,  informations  "cannot  be 
used  where  either  capital  or  infamous  punish- 
ment is  inflicted."    7  Dane  Abr.,  280.    Judge 
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The  only  mention  of  Informations  Id  the  first 
Crimea  Act  of  the  United  States  Is  In  the  clause 
providing  that  no  person  ' '  shall  be  prosecuted, 
tried  or  punished  tor  an  offense,  not  capital,  nor 
for  any  one  or  forfeiture  under  any  penal  stat- 
ute, unless  the  indictment  or  information  for 
the  same  shall  be  found  or  Instituted  within 
two  years  from  the  time  of  committing  the  of- 
fense, or  incurring  the  fine  or  forfeiture."  Act 
of  April  80,  1790,  chap.  9,  £  82;  1  Stat,  at  L.  ,119. 
For  very  ninny  years  afterwards,  informations 
were  principally,  if  not  exclusively,  used  for 
the  recovery  of  flues  and  forfeitures,  such  as 
those  imposed  by  the  revenue  and  embargo  laws. 
Acts  of  July  31,  1789,  chap.  5,  g  27, 1  Stat,  at  L. , 
43;  March  26,  1604,  chap.  40,  S  8,  and  March  1, 
1809,  Chap.  24,  3 18, 2  Stat,  at  £.,  290,  S32;  U,  8. 
v.  BiU.l  Brock.,166, 158; Pi  S.T.Mann,  1  Gall., 
8,  177;  WalA  v.  U.  B.,  8  Woodb.  &  Mm.,  841. 
Mr.  Justice  Story,  writing  in  1838,  said:  "  This 

E recess  Is  rarely  recurred  to  fn  America,  and  it 
as  never  yet  been  formally  put  into  operation 
by  any  positive  authority  of  Congress,  under  the 
National  Government,  in  mere  cases  of  misde- 
meanor, though  common  enough  in  civil  pros- 
ecutions for  penalties  and  forfeitures,"  Story, 
Const.,  §  1780. 

The  informations  which  passed  without  ob- 
jection in  (7.  a  v.  Miam,  17  Wall.,  496  [8'  " 
S.,  bit.  21,  L.  ed.,  728],  and  U.  8.  v.  Butt. ,  __ 
Wall.,  12G  [85  U.  S.,  bk.  21,  L.  ed.,  812),  were 
for  violations  of  the  stamp  laws,  punishable  by 
flue  only.  And  the  offense  which  Mr.  .luttice 
Field  and  Judge  Sawyer  held  In  V.  8,  v.  Walter, 
1  Sawy.,  701,  might  be  prosecuted  by  informa- 
tion, is  there  described  as  "  an  offense  not  cap- 
ital or  otherwise  infamous,"  and,  as  appeal  ' 
the  statement  of  Judge  Dead v  in  U.  8.  v.  £ 
4  Sawy.,  311,  213,  was  the  introduction  of  dis- 
tilled spirits  into  Alaska,  punishable  only  by  fine 


Information  have  greatly  increased,  and  the  gen- 
eral current  of  opinion  in  the  Circuit  and  Dis- 
trict Courts  has  been  towards  sustaining  them 
for  any  crime  a  conviction  of  which  would  not 
at  common  law  have  disqualified  the  convict  to 
be  a  witness.  V.  S.  v.  8/ispard,  1  Abb.  U.  8., 
431;  U.  8.  v.  Maxwell,  SDill.,  276;  U.  8.  v.  Block 
[supra];  U.  8.  v.  Miller,  8  Hughes,  668;  U.  S.v. 
Bavgk,  4  Hughes,  601;  U.  8.  v.  rates,  6  Fed, 
Rep.,  861;  V.  8.  v.  Field,  21  Blatchf.,  880;  Be 
Wilton,  18  Fed.  Rep.,  38. 

But.  for  the  reasons  above  stated,  having 
gard  to  the  object  and  the  terms  of  the  first  pro- 
vision of  the  Fifth  Amendment,  as  well  us  to 
the  history  of  its  proposal  and  adoption,  and  to 
the  early  understanding  and  practice  under  it, 
this  court  is  of  opinion  that  the  competency  of 
the  defendant,  if  convicted,  to  be  a  witness  ' 

another  case  is  not  the  true  test;  and  that 

person  can  be  held  to  answer,  without  present- 
ment or  indiatment  by  a  grand  Jury,  tor  any 
crime  for  which  an  Infamous  punishment  may 
be  imposed  by  the  court. 

The  question  is,  whether  the  crime  is  on 

wblcb  the  statutes  authorize  the  court  to  award 
an  infamous  punishment,  not  whether  the  pun- 
ishment ultimately  awarded  is  an  infamous  one. 
When  the  accused  is  in  danger  of  being  sub- 
jected to  an  infamous  punishment  if  convicted. 


_  lor  can  we  accede  to  the  proposition  which, 
has  been  sometimes  maintained,  that  uo  crime 
is  infamous,  within  the  meaning  of  the  Fifth 
Amendment,  that  has  not  been  so  declared  by 
Congress.  See  U.  8.  v.  Wynn,  8  McCrary,  266, 
and  11  Fed.  Rep..  67;  if.  8.  v.  Petit,  11  Fed. 
Rep.,  66;  U.  8.  v.  Onm,  1  McArthnr,  149.  The 
purpose  of  the  Amendment  was  to  limit  the  pow- 
ers of  the  Legislature,  as  well  as  of  the  prose- 
cuting officers  of  the  United  States.  We  an 
not  indeed  disposed  to  deny  that  a  crime,  to  the 
conviction  and  punishment  of  which  Congress 
has  superadded  a  disqualification  to  hold  office, 
is  thereby  made  infamous.  U.  8.  v.  WaddeU, 
112U.S.,78,83[Bk.38,L.ed.,6781.  Buttbe 
Constitution  protecting  every  one  from  being 
prosecuted,  without  the  intervention  of 


press  is  needed  to  secure  or  comp 
feat,  the  constitutional  safeguard. 

The  remaining  question  to  be  considered  is 
whether  imprisonment  at  bard  labor  for  a  term 
of  years  Is  an  infamous  punishment.  ' 

Infamous  punishments  cannot  be  limited  to 
those  punishments  which  are  cruel  or  unusual; 
because,  by  the  Seventh  Amendment  of  the 
Constitution,  "cruel  and  unusual  punishments" 
are  wholly  forbidden,  and  cannot  therefore  be 
lawfully  inflicted  even  in  cases  of  convictions  [427]  ' 
upon  indictments  duly  presented  by  a  grand 


By  the  first  Crimes  Act  of  the  United  States, 
forgery  of  public  securities,  or  knowingly  ut- 
tering forged  public  securities  with  intent  to  de- 
fraud, as  well  aa  treason,  murder,  piracy,  mu- 
tiny, robbery,  or  rescue  of  a  person  convicted 
of  a  capital  crime,  was  punishable  with  death; 
mest  other  offenses  were  punished  by  fine  ana 


ulently  acknowledging  bail,  larceny  of  goods,  or 
receiving  stolen  goods;  disqualification  to  hold 
office  was  part  of  the  punishment  of  bribery; 
and  those  convicted  of  perjury  or  subornation 
of  perjury,  besides  being  fined  and  imprisoned, 
were  to  stand  in  the  pillory  for  one  hour,  and 
rendered  incapable  of  testifying  In  any  court  of 
the  United  States.  Act  of  April  80,  1790,  chap. 
9;  1  Stat,  at  L.,  112-117;  Mr.  Jviliet-  Wilson's 
charge  to  the  Grand  Jury  in  1791,8  Wils.  Works, 
880,  TBI. 

By  that  Act  no  provision  was  made  for  Im- 
prisonment at  hard  labor.  But  the  punishment 
of  both  fine  and  imprisonment  at  hard  labor 
was  prescribed  by  later  statu  tea,  as,  for  instance, 
by  the  Act  of  April  21, 1800,  chap.  49,  for  coun- 
terfeiting coin,  or  uttering  or  importing  coun- 
terfeit coin;  and  by  the  Act  of  March  3,  1826, 
chap.  66,  for  perjury,  subornation  of  perjury, 
forgery  and  counterfeiting,  uttering  forged  se- 
curities or  counterfeit  money,  and  other  grave 
crimes.  2  Stat,  at  L.,  404;  4  Stat,  at  L.,  116. 
Since  the  punishments  of  whipping  and  of  stand- 
ing in  the  pillory  were  abolished  by  the  Act  of 
February  28, 1839,  chap.  86,  6  6,  6  Stat,  at  L., 
822,  imprisonment  at  bard  labor  has  been  sub- 
stituted for  nearly  all  other  Ignominious  pun- 
ishments not  capital.  And  by  the  Act  of  March 
8,  1626,  chap.  66,  §  16,  re-enacted  In  Rev.  Stat. 
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6  5542,  any  sentence  of  imprisonment  at  bard 
boot  may  be  ordered  to  be  executed  in  a  stale 
prison  or  penitentiary.     4  Stat,  at  L.,  118. 

What  punishments  shall  be  considered  as  in- 
famous may  be  affected  by  the  changes  of  pub- 
lic opinion  from  one  age  to  another.  In  former 
times,  being  put  in  the  stocks  was  not  consid- 
ered as  necessarily  infamous.  And  by  the  first 
Judiciary  Act  of  the  United  States,  whipping 
]  was  classed  with  moderate  fines  and  short  terms 
of  imprisonment  in  limiting  the  criminal  juris- 
diction of  tbe  District  Courts  to  cases  "  where 
no  other  punishment  than  whipping,  not  ex- 
ceeding thirty  stripes,  a  fine  not  exceeding  one 
hundred  dollars,  or  a  term  of  imprisonment  not 
exceeding  six  months,  is  to  be  inflicted."  Act 
of  September  24,  1788,  chap.  20,  g  B;  1  Stat  at 
L.,  77.  But  at  the  present  day  either  stocks  or 
whipping  might  be  thought  an  infamous  pun- 


For  more  than  a  century,  imprisonment  at 
bard  labor  in  the  state  prison  or  penitentiary  or 
other  similar  institution  has  been  considered  an 
Infamous  punishment  in  England  and  America. 

Among  the  punishments  ' '  that  consist  prin- 
cipally in  their  ignominy,"  Sir  William  Black- 
stone  classes  "  hard  labor,  in  the  house  of  cor- 
rection or  otherwise,"  as  well  as  whipping,  the 
pillory  or  tbe  slocks.  4  Bl.  Com.,  377.  And 
Mr.  Dane,  while  treating  it  as  doubtful  whether 
confinement  in  the  stocks  or  in  the  house  of  cor- 
rection is  infamous,  says:  "Punishments  clear- 
ly infamous  are  death,  gallows,  pillory,  brand- 
ing, whipping,  confinement  to  hard  labor,  and 
cropping.11    S3  Dane,  Abr.,  fi69,  570. 

The  same  view  has  been  forcibly  expressed 
by  Chief  Jvttict.  Shaw.  Speaking  of  imprison- 
ment in  the  stale  prison,  which  by  the  statutes 
of  Massachusetts  was  required  to  be  at  hard 
labor,  he  said:  "  Whether  we  consider  the 
words  '  infamous  punishment'  in  their  popular 
meaning,  or  as  they  are  understood  by  tbe  Con- 
stitution and  laws,  a  sentence  to  the  state  pris- 
on, for  any  term  of  time,  must  be  considered  as 
falling  within  them.  The  convict  is  placed  in 
a  public  place  of  punishment,  common  lo  the 
whole  State,  subject  to  solitary  imprisonment, 
to  have  his  hair  cropped,  to  be  clothed  in  con- 
spicuous prison  dress,  subjected  to  hard  labor 
without  pay,  to  hard  fare,  coarse  and  meager 
food,  and  to  severe  discipline.  Some  of  these 
a  convict  in  the  house  of  correction  is  subject 
to;  but  the  house  of  correction,  under  that  and 
tbe  various  names  of  workhouse  nod  bridewell, 
has  not  tbe  same  character  of  infamy  attached 
lo  it  Besides,  the  state  prison,  for  any  term 
of  time,  is  now  by  law  substituted  for  all  the 
ignominious  punishments  formerly  in  use;  and, 
')  unless  this  is  infamous,  then  there  is  now  no  in- 
famous punishment  other  than  capital."  Jona 
v.  Bobbin*.  8  Gray,  839,  349.  In  tbe  same  case, 
Mr.  Justice  Mernck,  while  dissenting  from  the 
rest  of  the  court  upon  tbe  question  whether  un- 
der the  words  "  the  law  of  the  land  "  in  the  Con- 
stitution of  Massachusetts  an  indictment  by  a 
grand  jury  was  essential  to  a  prosecution  for  a 
crime  punishable  by  imprisonment  in  tbe  slMtc 
prison,  and  taking  a  position  upon  that  ques- 
tion more  accordant  with  Ibe  recent  Judgment 
of  this  court  in  Hurtado  v.  PiapU  of  California 
110  U.  8.,  516  [bk.  38,  L.  ed.,  8381  ret  con. 
curred  with  the  other  Judges  in  holding  that 
114  V.  8. 


such  imprisonment  at  hard  labor  was  an  Infa 
mous  punishment     8  Gray,  870-878. 

Imprisonment  at  hard  labor,  compulsory  and 
unpaid,  is,  in  the  strongest  sense  of  the  words, 
"  involuntary  servitude  for  crime,"  spoken  of 
In  the  provision  of  the  Ordinance  of  1787,  and 
of  the  Thirteenth  Amendment  of  the  Constitu- 
tion, by  which  all  other  slavery  was  abolished. 

Deciding  nothing  beyond  what  is  required  by 
the  facts  of  the  case  before  us,  our  judgment  is 
that  a  crime  punishable  by  imprisonment  for  a 
term  of  years  at  hard  labor  is  an  infamous 
crime,  within  the  meaning  of  the  Fifth  Amend- 
ment of  the  Constitution;  and  that  the  District 
Court,  in  holding  the  petitioner  to  answer  for 
such  a  crime,  and  sentencing  him  to  such  im- 
prisonment, without  indictment  or  presentment 
by  a  grand  jury,  exceeded  its  jurisdiction,  and 
he  is  therefore  entitled  to  be  discharged. 

Writ  of  habeas  corpus  to  issue. 

True  copy.    TeM: 

James  H.  MoKeuney.  Clerk.  Hup.  Court,  U.  8. 

Cited-11*  U.  8.,  130;  116  V.  B-, « 
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within  the  provl 

Constitution,  wl 


hleb  declares  that  **  no  person  shall 
on  new  hi  answer  for  a  capita]  or  otherwise  ici  fa- 
mous crime,  unless  on  the  presentment  or  indict- 
ment of  a  Brand  Jury. 

[No.  237.] 
Submitted  Apr.  7, 1S8S.     Decided  Apr.  IS,  1885. 

ON  a  certificate  of  division  in  opinion  between 
the  Jurljres  of  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Missouri. 

This  cose  arose  upon  an  information  against 
Petit,  brought  under  the  Revised  Statutes,  sec- 
tion 5457,  for  the  crime  of  passing  a  counter- 
feit half  dollar,  which  offense  is  punishable  by 
a  fine  of  not  more  than  $6,000,  and  imprison- 
ment at  hurd  talKir  not  more  than  ten  years. 

The  defendant  having  pleaded  to  the  juris- 
diction, tbe  Circuit  Judge  and  the  District 
Judee  were  opposed  in  opinion  upon  tbe  ques- 
tions "(1)  whether  the  United  Slates  could  pro- 
ceed hv  information,  instead  of  indictment,  to 
try  a  defendant  charged,  under  section  5457  of 
the  Revised  Statutes,  with  the  violation  there- 
of; (2)  whether  the  offenses  declared  in  said 
section  are  infamous  crimes,  to.be  prosecuted 
solely  (li  rough  indictment,  pursuant  to  Arlicle 
V.  of  the  amendments  to  the  Constitution  of 
the  United  Slates;"  whereupon  these  questions 
were  certified  to  this  court. 

Mr.  S.  F.  Phillip*,  Solicitor-Gen.,  for  the 
United  States. 

No  counsel  appeared  for  the  defendant 
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Sermons  Coubt  or  the  United  States. 


Mr.  ChiefJttettceWa.lt*  delivered  the  opin- 
ion of  the  court: 

The  first  question  certified  in  ibis  case  fs  an- 
swered In  the  negative,  and  the  second  in  the 
affirmative,  on  the  authority  of  Ex  parte  Wil- 
ton, decided  at  the  present  Term  [ante,  89]. 

James  H.  Mokooney,  Clerk,  Sup.  Court,  U.  B. 


MAR,  Ezr.  of  Gazaway 
B.  Lakab,  Deceased,  Appt., 


(Bee  8.  O.  Reporter's  ad.,  JT18-2S3.) 

Bomicil  of  infanta— guardian  appointed  ii 

other  State— what  law  govern*  act*  of— judicial 
notice  by  Federal  Oourlt  of  ttate  tawt. 


•L  A  guardian,  appointed  In  a  Slate  which  Is  — 
the  doinloll  of  the  ward,  should  not  la  accounting  In 

ie  State  of  bis  appointment  for  his  Investment  of 


the  ward's  property.be  held, 
express  statute,  to  a  narrower  range 
than  I*  allowed  by  .the  law  of  the  State 
domlofl. 

2.  Infanta  ha  vine  a  domlcll  In  one  State,  who  after 
the  death  Of  both  their  parents  take  up  their  resi- 
dence at  the  home  of  their  paternal  grandmother 
and  next  Of  kin  In  another  State,  acquire  her  doml 

3.  The  courts  ot  theUuited  States  take  Judicial  no- 
tloe  of  tbe  law  of  any  State  Of  the  Union,  whether 
depending  on  statutes  or  on  Judicial  opinions. 

i.  Lamar  v.  Miaou,  bk.  S3,  confirmed. 
[No.  61] 
Petition  fled  Jan.  W,  188S.     Decided  Mar. 
1885. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed Suites  for  the  Southern  District  of  New 
York. 

On  petition  for  a  rehearing. 

For  tbe  history  and  facts  of  the  case,  see  the 
opinion  of  the  court  and  the  report  of  the  opin- 
ion upon  first  hearing,  112  U.  S.,  452.  L.  ed., 
bk.  28,  761. 

Main.  8.  P.  Satn  and  Geo.  0.  Holt,  for 
appellee,  filed  a  brief  in  support  of  the  petition. 

C. 


from  a  decree  of  the  Circuit  Court  of  the 
States  for  the  Southern  District  of  New  York, 
upouabill  Bled  against  the  executor  of  a  guard- 
ian by  the  administratrix  of  his  ward. 

Gaza  way  B.  Lamar  was  appointed  in  1865, 
by  a  surrogate's  court  in  New  York,  guardian 

•Head  notes  br  Mr.  Justice  Ghat. 


Nora.— Evidence—  U.  S.  CmirU  take  hullclni  notice 
Of  ttate  laid.  M'NIel  v.  Holbrook,  8T  U.  S.  (IS  pet), 
Bi,bk.»,10».nol*. 


of  the  person  and  property  of  Martha  H.  Sims. 


swer  alleged  that  at  that  time  she  was  tempo- 
rarily residing  there,  and  was  then,  as  well  as 
in  1861,  a  citizen  of  Alabama.  The  hearing  of 
the  merits  of  tbe  case  was  had  In  the  Circuit 
Court  upon  tbe  pleadings,  and  upon  certain 
facts  stated  by  the  defendant  and  admitted  by 
the  plaintiff,  which,  so  far  as  they  affected  the 
domlcil  of  the  ward,  were  as  follows: 

William  W.  Sims,  the  ward's  father,  died  at 
Savannah, in  tbe  State  of  Georgia  in  1850,  leav- 
ing two  Infant  daughters,  and  a  widow,  who  in 
1853  married  a  citizen  of  New  York, and  thence- 
forth resided  with  him  in  that  State  until  1858, 
when  they  removed  to  Connecticut, and  resided 
there  until  her  death  in  1859.  The  two  infants 
lived'  with  their  mother  and  stepfather  in  New 
York  f  wbere  Lamar  was  appointed  in  1 865  guard- 
tan  of  both  infants)  and  in  Connecticut,  from  her. 
second  marriage  until  her  death,  and  then  vent 
to  Georgia,  and  thenceforth  resided  with  their 
father's  mother  and  her  daughter  and  only  liv- 
ing child,  their  aunt,  at  first  in  Georgia  and 
afterwards  In  Alabn.na. 

Upon  those  facts,  this  court  assumed  the 
domlcil  of  William  W.  Sims  to  have  been  in 
Georgia;  and  held  that  the  domlcil  of  his  children 
continued  to  be  in  that  State  throughout  their  [220] 
residence  with  their  mother  and  her  second  hus- 
band in  New  York  and  Connecticut,  and  until 
their  return  to  Georgia  upon  the  death  of  their 
mother  in  1859,  and  was  thereafter'ln  Georgia 
or  Alabama;  that  whether  the  guardian's  dom- 
lcil was  in  Georgia  or  in  New  York,  he  should 
not,  in  accounting  for  his  investments,  be  held 
to  a  narrower  range  of  securities  than  was  al- 
lowed by  the  law  of  the  ward's  domlcil;  and 
that  many  of  his  investments  were  justified  by 
the  law  of  Georgia  or  of  Alabama;  and  there- 
fore reversed  the  decree  of  the  Circuit  Court, 
which  had  held  him  to  account  according  to 
the  law  of  New  York  for  the  manner  in  which 
he  had  invested  the  property.  US)  U.  8.  452 
[bk.  28,  L.  ed.  751]. 

The  questions  so  passed  upon,  though  hardly 
touched  by  either  counsel  at  the  first  argument, 
arose  upon  tbe  facts  admitted,  were  vital  to  the 
determination  of  the  rights  of  the  parties,  and 
could  not  be  overlooked  by  this  court.  The 
importance  and  comparative  novelty  of  some 
of  the  questions  induced  the  court  to  Invite  the 
submission  of  a  full  brief  In  support  of  the  pe- 
tition for  a  rehearing.  But,  upon  careful  con- 
sideration of  the  petition  and  brief,  the  court 
has  seen  uo  ground  for  changing  its  opinion, 
and  baa  not  thought  it  necessary  to  add  any- 
thing beyond  what  has  been  suggested  by  ex- 
amination of  the  authorities  cited  for  tbe  petl- 

In  Pritchard  T.  Norton,  106  U   S.,  134  [bk. 


York,  to  indemnify  the  obligee  therein  against 
bis  liability  upon  an  appeal  bond  executed  by 
him  in  a  suit  in  Louisiana,  was  to  be  governed 
by  the  law  of  Louisiana.  The  decision  was 
based  upon  the  fundamental  rule,  or,  In  the 
words  of  CBiijfVusKo;  Marshall,  the  "principle 
of  universal  law" — "that  in  every  forum  a 
contract  is  governed  by  the  law  with  a  view  to 
which  it  was  made."   (Toyman  v.  Soutiiard,  10 


114  V.  8 

Digitized  by  LlCXXpe 


Lamar  y.  Hicod. 


£18-223 


Wheat.,  1,48.  And  reference  wasmade  totwo 
recent  English  coses  of.  high  authority,  in  which 
by  force  of  that  rule,  the  effect  of  a  con  ti — ' 
of  affreightment,  ana  of  a  bottomry  bondgi> 
by  the  master,  was  held  to  he  governed,  i 
by  the  law  of  the  place  where  the  contract  was 
made,  nor  by  that  of  the  place  where  it  was 
to  be  performed,  nor  yet  by  the  law  of  the 
place  in  which  the  suit  was  brought,  but  by 
the  law  of  the  country  to  which  the  ship  be- 
longed. Zfoydv.  Gu&ert,  6  B.  AS.,  100;  A 
C..X.  H.  1  Q.  B.  115;  Tilt  Gaetano  *  Maria,  7 
P.  Div..  187. 

In  Lloyd  v.  GvOerl,  Mr.  Justice  Wlllea,  de- 
livering Ibejudgment  of  the  Court  of  Exchequer 
Chamber,  said  that  when  "  disputes  arise,  not 
as  to  the  terms  of  the  contract,  out  as  to  their 
application  to  unforeseen  questions,  which 
arise  incidentally  or  accidentally  In  the  course 
of  performance,  and  which  the  contract  does 
not  answer  in  terms,  yet  which  are  within  the 
sphere  of  the  relation  established  thereby,"  "  it 
is  necessary  to  consider  by  what  general  law 
the  parties  intended  that  the  transaction  should 
be  governed,  or  rather  to  what  general  law  it  fa 
Just  to  presume  that  they  have  submitted  them- 
selves In  the  matter."  6B.  &8.,  180;  L.  R.  1 
Q.  B.,120.  Aud  in  77m  Gaetano  A  Marin,  Lord 
Juitice  Brett,  with  whom  Lord  Coleridge  and 
Lord  Jtutice  Cotton  concurred,  pointed  out 
that  the  matter  before  the  court  was,  "  not  the 
question  of  the  construction  of  a  contract,  but 
of  what  authority  arises  out  of  the  fact  of  a 
contract  having  been  entered  Into."  7  P.  Div., 
147. 

The  question  in  what  securities  a  guardian 
may  lawfully  invest  is  not  one  of  mere  con- 
struction of  the  contract  expressed  in  the  guard- 
ian's bond  or  implied  by  bis  acceptance  of  the 
guardianship,  but  rather  of  what  is,  "  within 
the  sphere  of  the  relation  established  thereby,' 
or  "  what  authority  arises  out  of  the  fact  of  a 
contract  having  been  entered  into."  And  the 
very  terms  of  Lamar's  bond  do  not  point  to  the 
law  of  New  York  only,  but  impose  a  general 
obligation  to  "discharge  the  duty  of  a  guardian 
to  the  said  minor  according  to  law,"  as  well  ns 
to  render  accounts  of  the  property  and  of  his 
guardianship  to  any  court  having  cognizance 
thereof.  See  112U.  8..  455  [bk.  28,  L.  ed.,751]. 

The  view  heretofore  expressed  by  this  court 
that  the  domicil  of  the  guardian  ia  Immaterial, 
and  that,  as  a  general  rule,  the  management 
and  investment  of  the  ward's  property  are  to 
be  governed  by  the  law  of  the  domicil  of  the 
ward,  although,  so  far  as  the  remedy  it  con- 
cerned, the  accounting  must  conform  to  the 
law  of  the  place  in  which  the  liability  of  the 
guardian  is  sought  to  be  enforced,  accords  with 
the  statements  of  Bar,  as  well  in  the  passage 
quoted  by  the  petitioner,  as  in  that  referred  to 
hi  the  former  opinion;  and  the  only  decision 
of  a  Scotch  court  brought  to  our  notice  tends 
in  the  same  direction,  although  the  Scotch 
commentators  treat  the  question  as  an  open  one. 
Bar,  International  Law,  S§  87, 106;  (Gillespie's 
translation)  857.  859.  438,  445  nets;  Lamb  v. 
Montoomerie  (1858),  20  Scotch  Ct.  of  Sess.  Cas. 
(2d  series)  1838;  Eraser  on  Parent  &  Child,  609. 

The  cases  of  Pruton.  v.  MeltiUe,  8  a.  &  F., 
1,  and  Bladcwood  v.  Queen,  8  App.  Gas.,  62, 
cited  for  the  petitioner,  relateonly  to  the  place  in 
which  persona]  property  of  a  deceased  pcraou  is 
114  IT.  8. 


to  be  administered,  or  is  subject  to  probate  duty. 
The  petitioner, while  admitting  that  the  state- 
ment in  the  former  opinion  that  the  domicil  of 
the  father  was  In  Georgia,  was  a  natural  infer- 
ence from  the  facts  stated  in  the  record,  and 
that  it  is  probable  that  the  wards  never  acquired 
a  domicil  in  any  northern  State,  has  now  of- 


years  before,  was  not  in  Georgia,  but  in  Florida; 
and  has  referred  to  statutes  and  decisions  in 
Florida  as  showing  that  the  law  of  that  State 
In  the  matter  of  investments  did  not  differ  from 
the  law  of  New  York.  Florida  Stat.,  Novem- 
ber 20,  1828,  §85;  Thompson's  Dig.  207,  208; 
Jfiwwv.  Hamilton,  4  Fla.113.  and  JfiMntT,  P\U- 
ktl,  7  Pla.,  44 

But  if,  against  all  precedent, this  new  evidence 
could  be  admitted  after  argument  and  decision 
In  this  court.  It  would  afford  no  ground  for  ar- 
riving at  a  different  conclusion  upon  the  merits 
of  the  case. 

If  the  domicil  of  the  father  was  In  Florida 
at  the  time  of  his  death  in  1850,  then,  according 
to  the  principles  stated  in  the  former  opinion, 
the  domicil  of  his  children  continued  to  be  in 
that  State  until  the  death  of  thrir  mother  in 
Connecticut  in  1859.     In  that  view  of  the  ct 


the  question  would  be  whether  they  afterwards 
acquired  a  domicil  In  Georgia  by  taking  up 
their  residence  there  with  their  paternal  grand- 


mother. Although  some  books  speak  only  of 
the  father,  or,  in  the  case  of  his  death,  the 
mother,  as  guardian  by  nature,  1  Bl.  Com.  461; 
S  Kent,  Com.  218,  it  is  clear  that  the  grand- 
father or  grandmother,  when  the  next  ofkin,  ia 
such  a  guardian.  Hargrave,  note  06  to  Co.  Lit 
88  b;  Reeve  Dom.  ReL,  815.  Seealso,  Dardm  room 
v.  Wyatt,  15  Ga.,  414.  In  the  present  case,  the  L"°* 
infants,  when  their  mother  died  and  they  went 
to  the  home  of  their  paternal  grandmother, 
were  under  ten  years  of  age;  the  grandmother, 
who  appears  «>  have  been  their  only  surviving 


sided  with  her,  was  the  head  of  the  family;  and 
upon  the  facta  agreed  it  is  evident  that  the  re- 
moval of  the  infanta  after  the  death  of  both. 
parents  to  the  home  of  their  grandmother  in 
Georgia  was  with  Lamar's  consent.  Under  these 
circumstances,  there  can  be  no  doubt  that  by 
taking  up  their  residence  with  herthey  acquired 
her  domicil  in  that  State  in  1859,  if  their  domi- 
cil was  not  already  there.  And  there  being 
no  evidence  that  any  of  Lamar's  investments 
had  diminished  in  value  before  that  time,  it  is 
immaterial  whether  the  previous  domicil  of 
the  wards  was  in  Florida  or  In  Georgia,  inas- 
much as  the  propriety  of  his  investments  was 
""lereafter  to  be  governed  by  the  law  of  Georgia, 
The  law  of  any  State  of  the  Union,  whether 
depending  upon  statutes  or  upon  Judicial  opin- 
ions, is  a  matter  of  which  the  courts  of  the 
United  States  are  bound  to  take  judicial  notice, 
without  plea  or  proof.  Ouinge  v.  Hull,  0  Pot., 
607;  Pennington  v.  Gibton,  16  How.,  65;  L>rau>- 
bridge  Co.  v,  Shepherd,  20  How.,  227  [61  U.  S-, 
bk.  15,  L.  ed.  896].  And  nothing  has  now 
been  adduced  tending  to  show  that,  as  applied 
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Supreme  Court  of  the  Ukttkd  States. 


Lamar  acted  with  due  care  and  prudence  in 
making  his  investments,  was  argued  at  the 
former  bearing,  and  no  reason  is  shown  for 
reopening  that  question. 

tteh  earing  den  ied. 

True  oopy.   Test:  _ 

Jamie  H.  McKonoey,  Clerk.  Sup.  Court,  U.  S. 

Cited- 110  D.  8.,  B. 


[87]  ELECTRIC  RAILROAD  SIGNAL  COM- 
PANY, Composed  of  Frank  L  Pope,  Stb. 
phem  C.  Hendricebon  and  James  D.  Lin- 
coln, Surviving  Partners,  Appt., 

HALL  RAILWAY  SIGNAL  COMPANY. 

(Bee  B.  C,  Reporter's  ed..  87-103.) 


jf  Invention,  and  there- 
...  .-_,  __ly  must  thfi  irault  nh- 
e,  but  In  case  the  a 

■me,  nod  combined  In  tbe  same  war,  so  that  each 
element  shall  perform  the  nine  function  ;  provided, 
however,  that  the  differences  alleged  are  oot  merely 
colorable,  according  to  the  rule  forbidding  the  use 
Of  known  equivalents. 

&  In  letters  patent   No.  140S3S,  for  an  Improve- 
ment In  Circuit  *--  "" — •-*-  "-" — ■*  ■" '■■  ■■■ 

minted  sections 

stltute  an   essor 

described,  and  said  patent  la  not  Infringed  by  the 
use  of  a  separate  Instrument  used  as  a  circuit  close) 
placed  near  the  track  and  depressed  by  th<  "  " 
of  passing  trains. 

8.  A  patent  of  a  combination  to  operate  signals 

"         ..--,:...-.-         -■■— J_    ^J, 


j,  and  requiring  tbe  equaJlration  of  tht 

sab;  means  of  independent  and  additional 

devices,  is  not  Infringed  by  a  combination  for  the 
same  purpose  which  avoids  the  necessity  of  subse- 
quent rectification  by  an  original  adjustment  of 
equal  resistances,  and  usee  the  earth  as  the  return 
part  Of  tbe  circuit. 

[No  141.] 

Argued  Jan.  6,  7, 1885.    Decided  Mar.  SO,  1SS5. 

APPEAL  from  tbe  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Connecticut. 
The  history  and  facts  of  the  case  appear 
tbe  opinion  of  the  court. 

Mettn.  Cha>a.  E.  Perkins.  Geo.  E.  Pear- 
kins  and  F,  Cha.mberla.in,  for  appellants. 
Mr.  Simeon  E.  Baldwin,  for  appellee. 


it  No.  140590  lor  an  improvement  in  Circuits 
for  Electric  Railroad  Signals,  issued  July  1, 
1873,  to  Frank  L.  Pope,  of  whom  the  appel- 
lants, who  were  complainants  below,  arc  as- 
signees. On  final  hearing  ttie  bill  was  dismissed 
by  a  decree  now  brought  here  for  review  by 
tfiis  appeal. 

The  drawing  which  accompanies  and  illus- 
trate* the  patent  is  as  follows: 


The  following  is  the  sub-  . 
stantial  part  of  the  specifica- 
tion, together  with  the  claims: 

peculiar  arrangement  of  elec- 
tric circuits,  In  combination 
with  a  battery,  and  with  two 
or  more  circuit  closers  operated 
by  moving  trains  or  otherwise, 
'hereby  a  series  of  two  or 
lore  visual  or  audible  signals, 
t tinted  at  intervals  along  the 
line  of  a  railroad,  may  be  op- 
3  by  currentaof  electricity 
derived  from  a  single  battery, 
thereby  obviating  tbe  incon- 
venience and  expense  of  em- 
ploying, as  heretofore,  one  or 
more  sepnrnte  batlcries  situat- 
ed at  or  near  each  signal  for 
the  purpose  of  actuating  the 


i   essential    element  In  tl 


At 

intervals  of,  say  a  mile,  more  or  less,  sections 
of  said  track,  a,  a',  a',  are  electrically  insulated 
from  the  remainder  in  a  manner  well  under- 
stood, and  therefore  requiring  no  detailed  de- 
scription. B  is  a  galvanic  battery,  of  any  suit- 
able construction,  and  placed  in  any  convenient 
location  near  the  line  of  the  railroad.  Twowires 
or  other  conductors.  C  and  Z,  are  attached  to  the 

Eusitive  and  negative  poles,  respectively,  of  the 
attery  B,  and  extended  to  any  required  dis- 
tance in  a  direction  parallel  or  nearly  so  to  the 
line  of  the  railroad.  The  conductors  C  and  Z 
may  be  placed  on  poles  and  should  be  suitably 
insulated  from  each  other  and  from  the  earth. 
The  conductors  C  and  Z  are  virtually  prolonga- 
tions of  the  positive  and  negative  poles  of  the 
battery  B.  Each  of  the  insulated  sections  of 
track,  a,  a',  a',  etc.,  is  placed  nt  some  point  at 
or  near  which  it  is  desired  to  erect  a  signal,  and 
any  required  number  of  these  may  be  employed 
to  meet  the  requirements  of  any  particular  case. 
M,  M1  and  M*  are  the  electro  magnets,  which 
actuate  or  display  the  respective  signals.  The 
said  signals  may  be  of  any  suitable  construction, 
and  should  be  provided  with  some  suitable 
means  of  retaining  them  in  position  or  action 
after  the  circuit  through  the  magnets  M,  M'.or 
M*  has  been  interrupted,  m,  m\  and  m'  are 
magnets  so  arranged  as  to  release,  reverse,  or 
stop  the  action  of  said  signals,  which  have  pre- 
viously been  brought  into  action  by  the  mag- 
nets M,  M'.andM*. 

The  operation  of  the  apparatus  is  as  follows; 
Suppose  a  train  moving  along  the  track  A  A 
from  left  to  right  in  a  direction  indicated  by  the 
arrow.  Upon  reaching  the  point  a,  the  wheels 
andailesuflhe  train  will  form  an  electrical  con- 
iiceiion  Uiween  I  tic  opposite  insulated  rails,  and 
a  circuit  will  be  formed  between  the  conductor 
Cand  the  conductor  Z,  traversing  wires  1  and  2, 
magnet  M,  and  wire  3,  and  the  signal  attached 
to  51  will  consequently  be  displayed.  Upon 
the  arrival  of  the  train  at  a'  the  same  operation 
will  be  repeated,  and  another  connection  formed 
between  C  and  Z.  traversing  the  wires  4  and  5, 
magnet  M',  and  wire  6,  while  at  the  same  time 
a  portion  of  the  current  will  traverse  the  branch 
wire  7,  magnet  m,  and  wire  8.  Thusthesigna] 
attached  to  M1  will  be  actuated,  and  simultane- 
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cusly  the  action  o(  the  magnet  m  will  release  or 
reverse  tlie  action  of  the  first  mentioned  signal. 
Upon  reaching  the  point  a'  the  closing  of  the 


n  will,  in  like  n 


the  signal  attached  to  M'  to  be  displayed  and 
the  signal  last  displayed  by  M1  lobe  withdrawn. 
In  this  manner  any  required  number  of  such 
signals  may  be  operated  by  means  of  a  single 
battery. 

The  respective  resistances  of  the  several  cir- 
cuits should  be  so  adjusted  that  tbey  will  be  as 
nearly  as  possible  equal  to  each  other,  as  amuch 
more  perfect  action  of  the  apparatus  will  be  se- 
cured thereby. 

On  a  railroad  having  a  double  track  two  sepa- 
rate series  of  signals,  one  series  for  each  track, 
may  be  connected  with  the  conductors  C  and  Z 
of  a  single  battery.  If  required.  If  preferable 
they  may  be  also  operated  by  means  of  separate 
batteries  and  separate  conductors. 

In  cases  where  it  is  required  to  operate  a  large 
number  of  signals,  extending  along  the  road 
for  a  distance  of  many  miles,  the  two  con- 
ductors C  andZ  may  be  extended  the  entire  dis- 
tance, and  a  number  of  batteries  attached  at 
convenient  intervals,  say,  for  instance,  from  five 
to  ten  miles  apart.  The  several  batteries  should 
all  be  placed  with  their  positive  poles  in  con- 
nection with  the  wire  C,  and  their  negative 
poles  in  connection  with  the  wire  Z,  when  they 
will  virtually  form  one  large  battery,  and  the 
principle  of  operation  will  remain  the  same  as 
that  hereinbefore  described. 

I  do  not  desire  to  confine  myself  to  the  use  of 
any  particular  form  of  visual  or  audible  signals, 
nor  to  the  particular  devices  herein  described 
for  closing  the  electric  circuit  at  points  from 
which  a  signal  is  to  be  operated.  Instead  of 
the  circuit  being  closed  automatically  by  the 
train  itself,  it  may  be  closed  by  a  signalman  by 
means  of  a  key  or  switch,  or  otherwise. 

I  claim  as  my  invention: 

1.  The  battery  B,  in  combination  with  the 
positive  and  negative  conductors  C  and  Z,  two 
or  more  electro-magnets,  M,  M1,  M',  for  actu- 
ating or  causing  to  oe  actuated  visual  or  audible 
signals,  and  two  or  more  circuit  closers,  a,  a',  a', 
placed  at  intervals  along  the  line  of  a  railroad, 
substantially  as  and  for  the  purpose  specified. 

2.  The  battery  B,  in  combination  with  the 
positive  and  negative  conductors  C  and  Z,  two 
or  more  electro-magnets,  m,  m',  raf,  for  releas- 
ing or  reversing  visual  or  audible  signals,  and 
two  or  more  circuit  closers, a1,  a*,  placed  at  in- 
tervals along  the lineof  a  railroad,  substantially 
as  and  for  the  purpose  specified. 

3.  The  combination  of  the  battery  B,  con- 
ductors C  and  Z,  circuit  closer  a,  and  electro- 
magnet M,  for  actuating  a  visual  or  audible 
signal,  with  the  circuit  closer  a1,  wires  S,  7,  and 
8,  and  electro  magnet  m,  for  reversing,  releas- 
ing, or  stopping  said  signal,  substantially  as 
specified. 

Among  several  defenses  set  up  Id  the  answer, 
the  two  chiefly  relied  on  were  first,  that  Thomas 
8.  Hall,  and  not  Pope,  the  patentee,  was  th< 
first  inventorof  the  Improvement  claimed;  and, 
second,  that  the  devices  used  by  the  defendants 
were  not  an  infringement  of  the  patent. 

The  decree  below  was  based  on  the  first  ot 
these  defenses  alone,  the  Circuit  Court  finding 
that  Hall  was  entitled  in  law  to  priority  of  in- 
vention; but  we  have  not  found  it  necessary  to 
114  U.  S.  U.  a.  Book  28. 


discuss  the  questions  of  fact  and  law  embraced 
in  Ibis  issue,  as  we  have  concluded  to  dispose 
of  the  case  upon  the  ground  that  the  defendant* 
did  not,  by  the  devices  used  by  them,  infringe 
the  patent  of  the  complainants. 

These  devices  are  illustrated  by  a  drawing, 
of  which  the  following  is  a  copy: 
■snttntd. 


This  diagram  represents  the  plan  of  electric 
railroad  signals,  placed  and  put  in  practical  op- 
eration, by  the  defendants,  on  the  line  of  the 
Eastern  Railroad  near  Boston,  prior  to  the 
bringing  of  this  suit.  In  comparing  it  with  the 
drawing  annexed  to  the  patent,  it  is  to  be  re- 
membered that  the  latter  represents  a  aeries  of 
double  signals  in  succession  on  the  line  of  a  rail- 
road track,  divided  into  blocks,  while  Exhibit 
C  represents  but  one  pair  of  such  signals  in  one 
such  block.  To  make  it  correspond  with  the 
other,  as  a  representation,  it  should  be  imagined 
as  being  repeated  in  several  successive  blocks, 
constituting  portions  of  one  circuit,  closed  at 
fixed  points  by  circuit  closers  for  that  purpose. 

Mr.  Pope,  the  patentee, drew  this  diagram  and, 
as  a  witness  on  behalf  of  the  complainants,  ex- 
plains it  in  comparison  with  the  plan  described 
in  the  patent,  with  a  view  to  establish  their 
identity.     He  says: 

"I  have  made  a  diagram  which  exhibits  the 
apparatus  which  I  examined,  or  so  much  of  it 
as  is  material  to  this  case,  which  I  annex,  and 
is  marked  exhibit  C. 

A  battery  of  perhaps  one  hundred  cells  Is 
placed  in  the  station  building  at  Chelsea.  One 
97 


Digitized  byGOO^Ie 


87-108 


SUFHEME  COUBT  OV  TBI    CSITED   STATES. 


Oct.  Tesm, 


pole  of  this  battery— I  think  the  negative  pole 
— la  connected  to  the  earth. 

A  conductor  It  attached  to  theother  or  positive 
poleofthebaUeir.consistingof  an  insulated  wire 
extending  along  parallel  with  the  track  upon 
pole*.  This  wire  which  I  examined  extended 
toward  Boston,  the  end  remote  from  Chelsea 
being  disconnected,  or,  as  It  is  termed,  open. 
A  second  conductor,  consisting  of  another  simi- 
lar wire  insulated  and  attached  to  the  same 
poles,  was  arranged  parallel  to  the  first  one. 
The  second  wire  was  open  at  Chelsea  and  con- 
nected with  the  earth  at  its  remote  end. 

The  first  mentioned  wire  I  have  shown  in  the 
diagram,  and  marked  'positive  conductor;'  the 
second  wire  is  marked  '  negative  conductor.' 
At  a  short  distance  from  the  station  a  sema- 

E boric  signal  is  placed,  consisting  of  a  red  disk 
alanced  upon  a  lever.  This  was  placed  in  the 
cupola  of  a  small  building  at  the  side  of  the 
track.  An  electro-magnet  was  arranged  with 
Its  armature  attached  to  said  lever,  so  that  when 
brought  into  action  the  red  disk  on  the  other 
)4i  and  of  the  lever  would  bemoved  into  a  position 
to  render  it  visible  through  an  opening  in  the 
cupola.  A  latch  or  detent  was  placed  in  a  po- 
sition to  fasten  the  lever  after  the  action  of  the 
magnet  bad  ceased,  and  thus  continue  the  ex- 
hibition of  the  signal.  A  circuit  closer  was 
placed  upon  the  track  at  a  point  near  the  sig- 
nal, which  consisted  of  a  lever  so  placed  as  to 
be  depressed  by  the  wheels  of  a  passing  train, 
which  movement  caused  the  circuit  to  be  closed 
by  pressing  two  springs  together.  When  the 
circuit  was  thus  closed  by  a  passing  train  a  con- 
nection was  formed  between  the  positive  and 
negative  conductors,  and  the  electric  current, 
In  passing  from  one  to  the  other,  passed  through 
and  operated  the  magnet  by  which  the  signal 
was  displayed.  At  a  point  perhaps  a  mile  dis- 
tant, another  signal  was  arranged  in  precisely 
the  same  manner,  in  connection  with  a  second 
circuit  closer  and  the  same  positive  and  nega- 
tive conductors.  An  additional  circuit  closer, 
placed  upon  the  track  In  the  vicinity  of  this 
last  named  signal,  was  arranged  to  form  a  — 
nection  from  the  positive  to  the  negative 
ductor  by  the  way  of  a  third  wire  running  up 


magnet,  which  lifted  the  latch  or  detent  and 
allowed  the  disk  to  return  to  a  position  con- 
cealing It  from  view.  I  examined  two  of  these 
signals  and  saw  many  others  along  the  line  of 

I  find  In  this  arrangement  thus  described  the 

combination  claimed  in  the  first  claim  of  said 
patent,  consisting  of  a  battery  in  combination 
with  positive  and  negative  conductors,  two  or 
more  electro- magnets  for  operating  visual  sig- 
nals and  two  or  more  circuit  closers  placed  at 
intervals  along  the  line  of  the  railrond;  also 
the  combination  claimed  in  the  second  claim  of 
the  patent,  consisting  of  a  battery  in  combina- 
tion with  positive  and  negative  conductors,  two 
or  more  electro-magnets  for  reversing  visual 
signals,  and  two  or  more  circuit  closers  placed 
atintervalsalongthelineof  the  railway,  lalso 
find  tin;  combination  claimed  in  the  third  claim, 
of  a  batten",  positive  and  negative  conductors, 
a  circuit  closer,  and  electro  magnet  for  actuat- 
ing a  signal,  with  a  second  circuit  closer,  wires, 
and  a  magnet  for  reversing  said  signal." 
8* 


Jtr,  Hoses  G.  Farmer,  an  expert  witness  on 
behalf  of  the  complainants,  makes  the  same 
comparison,  with  the  result,  according  to  his        rg 
opinion,  of   establishing   that   the  defendant 
--■stem  is  essentially  the  invention  described  in 

e  patent. 

On  the  other  hand  Prof.  Henry  Morton,  an 

[pert  witness  on  behalf  of  the  defendants, 
points  out  two  particulars  in  which  the  plan 
as  practiced  by  the  defendants  and  shown  in 
Exhibit  C  differs  from  that  of  the  Pope  patent 
so  materially  that  they  cannot  be  considered 
substantially  the  same. 

The  first  of  these  is  that,  In  the  patent,  insu- 
lated sections  of  the  railroad  track,  used,  when 
covered  by  a  locomotive  or  cars,  as  a  circnit 
closer,  are  made  essential  to  the  combinations 
claimed,  while  they  are  dispensed  with  in  the 
Hall  system,  other  and  independent  circuit 
closers  being  employed. 

The  second  is  thus  described  by  Prof.  Mor- 
ton in  his  testimony: 

"  I  also  find  a  difference  between  the  plnn 
described  in  the  patent  and  that  shown  in  Ex- 
hibit C  in  another  regard:  in  the  plan  of  the 
patent  the  conductors  C  and  Z  are  connected 
respectively  with  the  positive  and  negative  poles 
of  the  battery,  or,  as  the  patent  itself  stales, 
'are  virtual! v  prolongations  of  the  positive  and 
negative  poles  of  the  battery.' 

In  the  plan  shown  in  Exhibit  C,  however, 
the  conductor  C,  or  positive  conductor  only,  is 
connected  with  the  battery,  the  other  conduct- 
or Z,  or,  as  It  is  called,  negative  conductor,  hnv- 
ing  no  connection  with  the  battery.     In  conse- 

Sience  of  this  difference  of  arrangement,  in 
e  system  of  the  patent,  the  positive  conductor 
C  carries  the  positive  current  In  one  direction 
away  from  the  battery;  and  the  other,  or  nega- 
tive conductor  Z,  brings  the  positive  current  Id 
the  opposite  direction,  or  back  to  the  battery, 
and  thereby  involves  the  production  of  circuit! 
of  different  resistance  for  each  station.  In  the 
system  represented  in  Exhibit  C,  on  the  other 
hand,  both  the  conductors  C  and  Z  serve  to 
carry  the  positive  current  In  the  same  direc- 
tion away  from  the  batterv,  and  should  there- 
fore properly  be  both  called  positive  conduc- 
tors. As  a  result  of  this  arrangement  the  cur- 
rent always  passes  through  the  same  or  equal  cir- 
cuits no  matter  at  which  station  the  connection 
is  made,  simply  changing  from  one  to  the  other 
of  these  equal  parallel  w  ires  at  the  station  where 
the  contact  is  effected. 

It  is  for  this  reason  that  in  this  system  no       [9 
equalization  of  resistance,  in  the  sense  involved 
in  t  he  description  of  the  patent,  is  requiied." 

It  is  upon  these  two  points  that  the  question 
of  infringement  depends. 

In  considering  them  it  is  Important  to  .bear 


and  open  to  public  use.  No  one  of  them  ii 
claimed  to  be  the  invention  of  the  patentee, 
lie  does  not  claim  them  himself  as  separate 
Inventions.  It  is  simply  a  new  combination  of 
old  and  well-kuown  devices,  for  the  accom- 
plishment of  a  new  and  useful  result,  that  Is 
claimed  to  be  the  invention  secured  by  the 

E stent.  And  the  well-settled  principles  of  law 
eretofore  applied  to  the  construction  of  patent* 
for  combinations  merely,  must  apply  and  gov- 
ern in  the  present  case. 
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The  object  of  the  patented  combination 
the  accomplishment  of  a  particular  result,  that 
la,  to  work  electric  signals  on  what  was  known 
as  the  "  block  "  system,  by  means  of  circuits, 
operated  by  a  single  battery  instead  of  many. 
But  this  result  or  idea  is  not  monopolized  by 
the  patent.  The  thing  patented  Is  the  particu- 
lar means  devised  by  the  inventor  by  which 
that  result  is  attained,  leaving  it  open  to  any 
other  inventor  to  accomplish  the  same  result  by 
other  means.  To  constitute  identity  of  inven- 
tion, and  therefore  infringement,  not  only  must 
the  result  attained  be  the  same,  but  in  case  the 
means  used  for  its  attainment  is  a  combination 
of  known  elements,  the  elements  combined  in 
both  cases  must  be  the  same,  and  combined 
In  the  same  way,  so  that  each  element  shall  per- 
form the  same  function,  provided,  however, 
that  the  differences  alleged  are  not  merely  col- 
orable, according  to  the  rule  forbidding  the  use 
of  known  equivalents. 

The  first  question  we  have  to  consider  upon 
the  issue  as  to  infringement  is,  whether  Insu- 
lated sections  of  the  rails,  as  circuit  closers,  con- 
stitute an  essential  element  in  the  combinations 
described  in  the  patent.  And  thatquestion  we 
are  constrained  to  answer  in  the  affirmative. 

These  insulated  sections  of  track  are  shown 
and  marked  on  the  drawing  which  accompa- 
nies the  specification,  and  in  its  descriptive  part 
they  are  referred  to  as  parts  of  the  arrange 
ment.  It  says:  "At  intervals  of,  say  a  mile 
more  or  less,  sections  of  the  said  truck,  a,  a',  a' 
are  electrically  insulated  from  the  remainder  ii 
a  manner  well  understood,  and  therefore  re- 
quiring no  detailed  description."  And  again: 
"Each  of  the  insulated  sections  of  track,  a,a', 
a*,  etc. ,  is  placed  at  some  point  at  or  near  which 
it  la  desired  to  erect  a  signal,  and  any  required 
number  of  these  may  be  employed  to  meet  the 
requirements  of  any  particular  case."  And  in 
describing  the  operation  of  the  apparatus,  it 
further  says:  "Upon  reaching  the  point  a,  the 
wheels  and  axles  ot  the  train  will  form  an 
electrical  connection  between  the  opposite  in- 
sulated rails,"  etc.  "Upon  reaching  the  point  a', 
the  closing  of  tbecircuitby  the  train  will  in  like 
manner  cause  the  signal  attached  to  M'  to  be 
displayed,  and  the  signal  last  displayed  by  M1 
to  be  withdrawn."  It  Is  true  that  the  patentee 
also  says,  in  the  specification:  "  I  do  not  de- 
sire to  confine  myself  to  the  use  of  any  partic- 
ular form  of  visual  or  audible  signals,  nor  to  the 
particular  devices  herein  described  for  closing 
the  electric  circuit  at  points  from  which  a  signal 
is  U)  be  operated;"  but  that  he  does  not  thereby 
Indicate  any  intention  of  dispensing  with  insu- 
lated sections  of  the  tract,  as  a  necessary  part 
of  the  mode  of  forming  and  closing  the  circuit, 
appears  from  what  immediately  follows:    "  * 


n  by  means  of  a  key,  or  switch,  or  other- 
wise." This  language  evidently  implies  that  the 
Insulated  sections  of  the  track  are  constant  fac- 
tors in  the  plan,  the  only  alternatives  proposed 
having  reference,  not  to  a  substitute  for  them, 
but  merely  to  another  mode  of  using  them  in 
closing  the  circuit.  So  in  each  of  the  three 
claims,  the  circuit  closers  a,  a',  a*,  or  one  or 
more  of  them,  are  expressly  named  as  part  of 
the  combination  claimed  as  the  invention  of  the 
patentee.  The  use  of  Insulated  sections  of  the 
114  I.  & 


railroad  track  thus  repeatedly  appears  in  every 
part  of  the  specifications  aa  an  unchangeable  and 
characteristic  feature  of  the  invention,  and  there 
is  nothing  in  the  state  of  the  art  at  that  date,  as 
disclosed  in  the  evidence,  to  show  that  the  pa- 
tentee would  have  been  Justified  in  applying, 
or  that,  if  he  had  applied,  an  application  would 
have  been  sanctioned  by  a  grant  of  a  patent  for 
a  combination  as  large  ana  undefined  as  that 
now  claimed  by  Implication  and  construction, 
so  as  to  cover  every  form  of  a  circuit-closer 
then  known  or  thereafter  Invented.  For  that 
employed  by  the  defendants  as  part  of  the  Hall 

Kslem  was  not  only  not  known  and  in  use  at 
e  date  of  the  patent,  but  was  a  device  invent 
ed  by  Hall  himself  or  one  by  Snow,  for  which 
the  latter  obtained  a  patent  dated  October  21, 
1873.  It  dispenses  altogether  with  the  use  of 
insulated  sections  of  the  track,  and  employs  in- 
stead a  separate  instrument  placed  near  the 
track,  and  worked  by  means  of  a  lever  con- 
nected with  the  track,  so  that  the  wheels  of  lo- 
comotives and  cars  passingon  the  track  depress 
the  outer  end,  the  lever  being  raised  again  and 
held  up  after  the  train  has  passed  by  means  of 
a  spring  which  holds  it  in  place. 

Upon  this  point,  the  case  seems  to  fall  clearly 
within  the  rule  declared  in  Pntuty  v.  Hugglet, 
16  Pet.,3B6;  Biltby  v.  F00U,  14  How.,  317;  Me- 
Cormick  v.TalcoU,  20  How., 402  [61U.8.,bk. 
1B,L.  ed.  930];  Vance  v.  Campbell,  1  Black, 427 
[66  U.  8..  bk.  17,  L.  ed.  mhEameiv.  Godfrey, 
1  Wall.,  78 [68 U.  8.,bk.lT,L.  ed.  547] :  JOton- 
bar  v.  Meyer*,  94  U.  B.  187  [Bk.  24,  L.  ed.  84]; 
Fuller  v.  Ymtsxr,  04  U.  8.  288  [Bk.  24,  L.  ed. 
1031;  Imhaeuter  v.  Buerk,  101 U.  3.,  647  [Bk.  25, 
L. ed. 94B]; Oagev.  Herring.  107 U.  8.,  640[Bk. 
27,  L.  ed.  601];  Seymour  v.  Osborne,  11  Wall., 
518  [78  U.  8. ,  bk.  20,  L.  ed.  881;  Gould  v.  Reete, 
15  Wall.,  1B4  [82 U.  B.,  bk.  21,  L.  ed.41J;  Gill  v. 
WeU*.  22  Wall.,  1  [88 U.  8.,  bk.  22,  L.  ed.  8B9J; 
McMurray  v.  Mallory,  111  U.  8.,  87  [Bk.  28.  L. 
ed.385];  Fayi.Cordaman,  109  U.  8.,408(Bk. 
27,  L.  ed.  979]. 

On  the  second  branch  of  the  Issue  as  to  In- 
fringement, we  think  the  case  is  quite  as  clearly 
for  the  defendants.  In  the  patent,  the  entire 
circuit, operated  by  the  single  battery.and  whfch 
is  closed  at  intermediate  points  for  the  purpose 
of  displaying  and  concealing  the  signals,  is  de- 
scribed as  formed  by  means  of  two  wires  or 
other  conductors,  C  and  Z,  attached  to  the  poai- 
ve  and  negative  poles  of  the  battery  .extended 
>  any  required  distance  in  a  direction  parallel, 
r  nearly  so,  to  the  line  of  the  railroad.  These 
ires  may  be  placed  on  poles,  it  is  said,  and 
should  be  suitably  insulated  from  each  other  and 
from  the  earth,  and  they  are  declared  to  be  vir- 
tually prolongations  of  the  positive  and  negative 
lea  of  the  battery.  Throughout  the  two  eon- 
ictors  are  designated  as  metallic,  and  insulat- 
ed from  the  earth,  and  they  are  embraced  under 
that  description  in  each  of  the  claims.  On  the 
other  hand,  the  defendants'  plan  does  not  In- 
clude a  metalic  circuit,  composed  of  two  con- 
ductors,as  thus  described, but  uses  a  circuit  com- 
Sosed  in  part  of  the  earth  itself.  The  material 
ifference  in  the  principle  or  mode  of  operation 
of  the  two  plans,  as  distinguished  in  this  par- 
ticular, is  indicated  by  Prof.  Morton  in  the  ex- 
tract from  his  testimony  already  quoted.  It  will 
become  more  apparent  011  further  explanation. 
The  object  proposed  by  the  plan  of  the  pa- 
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tent  is,  to  operate  with  one  battery  instead  of 
wreni,  along  the  line  of  a  railroad,  an  electric 
circuit  of  considerable  length,  divisible  into  a 
number  of  subsidiary  circuits,  for  the  display  of 
signals  at  many  stations,  by  means  of  circuit 


circuit,  to  operate  efficiently  at  the  other  ex- 
tremity. The  force  necessary  for  that  purpose 
would  be  much  greater  than  would  be  needed 


for  the  subsidiary  circuits,  all  of  which,  It  will 
he  observed,  are  different  in  length;  and  this 
difference  of  force  In  the  battery  might  be  so 
great,  owing  to  the  required  length  of  the  whole 
circuit  as,  when  expended  upon  a  shorter  in- 
termediate circuit,  to  destroy  its  capacity  for 
'  fating.     It  be- 


thts  necessity,  and  undertakes  to  make  pro- 
vision for  it.  It  Is  said  in  the  specification  that 
"the  respective  resistances  of  the  several  circuits 
should  be  so  adjusted  that  they  will  be  as  nearly 
as  possible  equal  to  each  other,  as  a  much  more 
perfect  action  of  the  apparatus  will  be  secured 
thereby."  The  specification  does  not  point  or* 
any  particular  methods  for  that  purpose,  but 
is  stated  in  the  evidence  of  experts  that  such 
means  were  well  known  at  the  Ume  and  in  com- 
mon use;  such  as  by  varying  the  dimensions  of 
the  wire  on  the  magnets,  or  the  introduction  of 
resistance  coils  into  the  nearer  circuila.  These 
devices  would  be  independent  of  the  apparatus 
1 1  nm  described  in  the  patent,  and  would  have  to  be 
lluvl  adjusted  to  the  peculiar  situation  of  each  Une 
of  signals  in  practical  use. 

In  the  Hall  system,  as  used  by  the  defendants, 
no  such  necessity  exists.  According  to  that 
plan,  there  Is  no  necessity  of  equalizing  the  re- 
sistance of  the  several  sub-circuits,  for  they  are 
all  exactly  equal  by  their  construction,  as  the 
electric  fluid  m  working  the  signal  at  any  point, 
when  a  sub-circuit  has  been  formed  by  a  " 
closer,  nevertheless  traverses  the  whole 
of  the  large  circuit,  and  returns  by  means  of  the 
connections  formed  by  the  earth  to  the  battery. 
Bo  that,  in  effect,  the  Hall  plan  forms  its  appa- 
ratus, counting  the  connection  through  the 
earth,  as  though  it  were  a  continuous  wire,  ss 
it  might  be,  by  means  of  three  lines  of  con- 
ductors, of  which  two  are  combined  by  con- 
necting wires  with  the  magnets  which  oper- 
ate the  signals,  at  points  where  the  circuit  is 
closed  for  that  purpose,  carrying  the  positive 
I  electricity  throughout  the  whole  distance  to  the 
extreme  point  of  the  entire  circuit,  and  then  re- 
turning it  by  the  third  line,  which  Is  the 


nectfon  by  means  of  the  earth.  And,  Inasmuch 
as  a  wire  might  be  used  for  this  purpose,  in- 
stead of  the  earth,  it  would  then  show  three 
metallic  conductors;  and  Mr.  Farmer,  the 
complainant's  expert,  Is  quite  right  In  saying, 
ss  he  does,  that  the  equalization  of  the  resis- 
tances in  the  several  sub-circuits,  accomplished 
lu  the  plan  of  Hall,  "is  due  to  the  arrangement 
of  the  wires  wholly,  and  not  at  all  to  the  fact  that 
the  earth  is  used  as  a  portion  of  the  conductor." 
This  arrangement  is  altogether  unlike  that  of 
the  patent  It  introduces  into  the  plan  of  the 
defendants  new  elements,  a  new  combination, 
100 


and  a  new  result  The  two  wire  conductors 
are  not  the  same,  for,  in  the  patent,  one  con- 
ducts positive  electricity,  the  other  returns 
the  current  and  completes  the  circuit,  while,  in 
the  other,  both  the  metallic  conductors  carry 
the  current  forward  while  the  earth  returns  It, 
and  In  this  mode  the  desideratum  is  obtained  of 
securing  equality  of  resistance  by  making  all 
the  circuits  equal  In  size. 

The  device  cannot  be  regarded  as  a  substitute 
or  an  equivalent  for  anything  contained  In  the 
complainants'  patent  It  Is  of  Itself  an  Inde- 
pendent invention,  and,  as  such,  forms  the  sole 
subject  of  a  patent  granted  to  Hall  and  Snow, 
July  18,  1875.  To  explain  more  satisfactorily  I1*"! 
the  mode  of  its  operation,  so  as  to  show  that  ft 


"In  the  drawing,  the  letters  A 
B  designate  two  wires  which  ex- 
tend along  the  line  of  a  railroad 
track,  or  mother  words  form  the 
line  wires  of  a  telegraph  line. 
The  wire  A  connects  by  a  wire, 
10,  with  one— say,  the  positive- 
— pole  of  a  galvanic  battery,  0, 
and  the  other  pole  of  this  battery 
connects  bya  wire,  11,  with  the 
ground.  The  battery  Q  is  sup- 
posed to  be  situated  at  one  end  of 
the  line,  and  at  the  opposite  end 
of  sold  line  the  wire  B  is  made  to, 
connect  by  a  wire,  13,  with  the 
ground.  Along  tbe  line  are  dis- 
tributed a  series  of  keys  or  cir- 
cuit closers.  C  D,  each  of  which 
Is  connected  with  the  line  wires, 
A  B,  the  connection  of  the  cir- 
cuit closer  C  being  effected  by 
wires  18  and  14,  and  that  of  " 


circuit  closer 

D  by  wires  15  and  16.  If  the  circuit  is  closed 
through  the  circuit  closer  C.  tbe  current  passes 
from  the  battery  through  wire  10,  line  wire  A, 
wire  18,  circuit  closer  C,  wire  14,  line  wire  B, 
and  wire  12  to  the  ground,  and  through  the 
ground  and  wire  11  track  to  the  battery.  If  tbe 
circuit  is  closed  through  the  circuit  closer  D, 
the  current  from  the  osttery  passes  through 
wires  10,  A,  IS,  circuit  closer  D,  wires  18,  B, 
and  19  to  the  ground,  and  through  the  ground 
1  wire  11  back  to  tbe  battery. 
'From  these  two  examples  it  will  be  seen  that 
whenever  the  circuit  is  closed  along  theliue  the 
electric  current  has  to  traverse  the  whole  circuit, 
and  consequently  the  resistance  is  the  same  in 

It  thus  clearly  appears  that  the  difference  in 
this  particular  between  the  invention  cinimed 

{ilainants  and  the  alleged  infringe- 
ffereuce  in  the  arrangement  of  the 
parts  and  In  the  principle  of  the  combination, 
with  different  elements  performing  different 
functions;  and  that  the  difference  is  something 
more  than  the  mere  substitution  of  a  connection 
by  means  of  the  earth  for  one  of  the  conducting 
wires.  The  case  Is,  therefore,  clearly  distin- 
guishable from  that  of  Electric  Tel.  Co.  v.  Brett, 
[0  C.  B. ,  888,  cited  and  relied  on  by  counsel  for 
the  appellants  as  in  point,  where  the  subatitu- 
the  earth  for  a  wire  as  a  conductor,  be- 
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stroy that  Identity  between  the  two  competing 
device*  which  constituted  In  that  case  tlie  in- 
fringement alleged,  although  the  patent  itself 
called  only  for  metallic  conductor*.  Were  that 
the  only  difference  between  the  two  plans  under 
examination  in  the  present  case,  there  might 
Rill  be  question, in  view  of  our  own  patent  laws, 
whether  the  patentee  had  not  made  a  wholly 
metallic  circuit  *  necessary  part  of  his  combi- 
nation, to  he  determined  b j  considerations  which 
we  have  not  thought  it  necessary  to  hring  into 
view  as  hearing  upon  that  point.  For,  as  we 
have  seen,  the  difference  on  which  we  ground 
our  conclusion  that  the  defendants  are  shown 
o  have  infringed  the  complainants'  patent, 


*  the  circuit,  instead  of  a  metallic  con- 
ductor, but  that  they  have  arranged  their  con- 
ductors,in  reference  to  the  battery, the  magnets, 
the  rails,  and  the  earth,  upon  such  a  system, 
and  with  such  relations  and  connections,  that, 
in  operating  their  signals  by  a  single  battery  the 
circuits  are  equalized  as  to  resistance;  while 
In  that  of  the  plaintiffs  the  circuits  are  of  un- 
equal size  and  resistance,  requiring  for  success- 
ful practical  use  the  equalization  of  the  resist- 
ances thus  created  by  means  of  independent  and 
additional  devices.  One  plan  proceeds  upon  the 
Idea  of  unequal  circuits,  to  be  afterwards  equal- 
ised; the  other  adopla  and  embodies  the  idea  of 
avoiding  the  necessity  of  subsequent  rectifi- 
cation by  an  original  adjustment  of  equal  resist- 
ances. The  difference  is  inherent  in  the  two 
combinations  and  is  substantial. 

On  the  ground  that,  in  the  two  points  men- 
tioned, the  defendants'  system  of  signaling  Is 
shown  not  to  be  an  Infringement  of  that  de- 
scribed in  the  patent  of  the  appellants,  the  de- 
cree of  the  Circuit  Court  ditmtuing  the  bill  ti 
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[No.  1361.] 
Submitted  Mar.  9,1385.    Decided  Mar.  SO,  1SS5. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio. 
The  history  and  facta  appear  in  the 

Statement  of  the  case  by  Mr.  Juttice  Woods!     [825] 

The  defendants  in  error  were  the  plaintiffs  in 
the  Circuit  Court.  They  alleged  in  their  peti- 
tion that  the  plaintiff  in  error,  The  First  Nation- 
al Bank  of  Xenla,  Ohio,  being  in  possession  of 
thirty  snares  of  its  own  capital  stock  belonging 
to  their  Intestate,  Daniel  McMillan,  on  October 
84,  1870,  sold  them  for  $4,300  In  cash,  and 
unlawfully  appropriated  the  proceeds  of  the 
•ale  to  its  own  use.  They  therefore  demanded 
Judgment  against  the  Bank  for  (4,200,  with  in- 
terest from  October  34.  1878. 

The  defendant  answered  that  McMillan,  the 
intestate,  in  April,  187ft,  was  owing  It,  upon  a 
debt  previously  contracted,  a  sum  greater  than 
the  value  of  the  stock,  and,  being  so  indebted, 
delivered  to  it  the  certificates  of  stock  aa  collat- 
eral security  therefor,  and  that  on  October  24, 
1876,  the  debt  being  still  unsatisfied,  the  defend- 
ant sold  the  stock  at  Its  market  value  and  ap- 
plied the  proceeds  as  a  credit  on  the  debt,  leav- 
ing a  balance  due  and  unpaid. 

The  plaintiffs  replying  denied  that  their  intes- 
tate delivered  the  certificates  of  stock  to  the 
Bank  as  collateral  security  for  such  debt,  and 
denied  the  right  of  the  Bank  to  receive  the  cer- 
tificates aa  collateral  security,  or  to  sell  the 
stock  or  apply  Its  proceeds  to  the  payment  of 
the  debt 

Upon  this  issue  the  Jury  returned  a  verdict 
for  the  plaintiffs,  and  assessed  tfeeir  damages  at 
(.6,08(5.50  upon  which  the  court  rendered  the 
judgment  which  the  present  writ  of  error  brings 
under  review, 

Mr.  John  Little),  for  plaintiff  In  error : 

The  declarations  of  McClure  were  incompe- 
tent, being  the  mere  declarations  of  an  agent 
concerning  a  past  transaction. 

Wharton's  Ev.,  g  415  and  note  6;  Morse, 
Bkg.,  ed.  of  1870,  pp.  1TB,  180;  87  Me.  618;  3 
Hill,  445;  10  Vesey.  138;  53  Me.,  531;  Ander- 
Kmv.R.  R.  Co.,  04 N.  T„  884;  1  Green  1.  Ev., 
§118;  iaSyv.ii.it.  Co  ,17  N.  T.,  181;  fi.rtt 
Baptitt  Church  v.  B.  F.  In*.  Co.,  88  N.  T.,  158; 
Packet  Co.  v.  dough,  20  Wall.,  540  (67  U.  S., 
bk.  23,  L.  ed.  408);  Burnnde  v.  S.  Co.,  47  N. 
H.,  554 ;  C.  C.  *  C.  R.  R.  Co.  v.  Mara,  36 Ohio 
St,  185. 
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The  testimony  as  to  the  insolvency  of  McMil- 
lan was  improperly  excluded.  To  argue  that 
if  payment  was  made  it  is  immaterial  whether 
McMillan  was  insolvent  is  to  beg  the  question; 
that  is,  to  assume  the  fact  to  be  proven  as  al- 
ready established. 

Waddea  v.  Elmendorf,  10  N.T.,  170;  Farm- 
er'iBk.t. Leonard,  4Harr.(DeL),586:  Whart. 
Ev.,  §  1864. 

Main.  Edgar  M.  Johnson,  Geo.  Hoadly 
and  Edward  Coition,  for  defendants  in  error: 

The  legal  statu*  of  the  cashier  of  a  bank  1b 
well  defined  In  the  case  of  Bk.  of  Kentucky  ~ 
BehuyikiU  Bk.,  1  Par.  Set  Cas.,  180. 

The  cashier  is  the  chief  executive  officer  of 
the  bank. 

V.  8.  v.  Bk.  of  Columbia.  21  How.,  856 
U.  B.,  bk.  16,  L.  ed.);  Biaell  v.  Nat.  Bk. 
Pa.  St.,  415. 

The  statements  and  admissions  of  the  cashier 
In  regard  to  matters  coming  within  the  ordinary 
scope  of  bis  authority  are  binding  on  the  bank. 

Coeheeho Bk.  v,  Hatkell,  51  N.  H.,  116. 

He  Is  considered  the  executive  officer  through 
whom  and  by  whom  the  whole  moneyed  oper- 
ations of  the  bank  in  paying  or  receiving  debts, 
or  discharging  and  transferring  securities,  are 
to  be  conducted. 

FUekner  v.  Bank,  8  Wheat.,  888;  Gould  v. 
Odyuga  Bk„m  How.  Pr.,  606;  MerdtanftBk. 
v.  Marine Bk.,B QUI,  M;  B.  B.Ob.  v.  Coleman, 
18  111.,  397,  and  authorities  there  cited. 

Mining  Co.  t.  MeMahon,  1  Head.,  588. 


should  therefore  be  affirmed,  unless  the 
court,  In  the  progress  of  the  trial,  committed 
some  error  to  the  prejudice  of  the  plaintiff  in 
error.    This  the  latter  insists  was  done. 

The  first  assignment  of  error  relates  to  the 
admission  in  evidence  of  certain  declarations  of 
F.  H.  McClure,  the  cashier  of  the  plaintiff  In 

The  bill  of  exceptions  states  that  on  the  trial 
the  defendants  in  error  offered  testimony  tend- 
ing to  show  that  the  intestate,  Daniel  McMil- 
lan, was  on  April  14,  1876,  the  owner  of  thirty 
[2261  shares  of  the  capital  stock  of  the  Bank  Btandlng 
in  his  name  upon  Its  books,  represented  by 
two  certificates,  one  for  twenty  and  the  other 
for  ten  shares ;  that  on  the  day  Just  mentioned 
he  made  his  note  for  the  payment,  six  months 
after  date,  to  the  order  of  F.  A.  McClure,  of 
$2,600 ;  that  he  attached  the  certificate  for 
twenty  shares  to  this  note  ss  security  for  Its 

B.yment,  and  through  the  medium  of  the  payee, 
cCiure,  who  was  the  cashier  of  the  plaintiff 
In  error,  the  note  was  discounted  by  one  James 
K.  Hyde,  and  that  the  remaining  ten  shores 
were  deposited  with  the  plaintiff  in  error,  and 
held  by  It  for  safe  keeping,  and  not  for  any 
other  purpose  ;  that  on  Monday  morning,  Oc- 
tober 23, 1876,  McMillan  died,  and  that  on  the 
afternoon  of  that  day,  McClure.  the  cashier, 
having  heard  of  the  death  of  McMillan,  sold 
his  thirty  shares  of  stock  to  E.  H.  Munger  for 


ing  to  show  that  a  few  days  prior  to  his  death 
McMillan  had  paid  to  the  Bank  the  amount  due 
on  bis  note  held  by  Hyde,  who  hod  deposited 
the  note  with  the  Bank  for  collection,  and  that 
two  days  after  McMillan's  death,  Hyde,  after 
notice  by  McClure  of  the  payment  of  the  note, 
received  from  the  Bank  Its  certificate  of  depos- 
it for  the  amount  due  thereon,  and  the  note, 
with  the  certificate  of  stock  pledged  for  Its  pay- 
ment, was  surrendered  by  Hyde  to  the  Bank, 
which  thus  obtained  possession  of  the  certifi- 
cate. 

Thereupon  the  defendants  in  error  offered  in 
evidence  the  following  questions  and  answers 
contained  in  the  deposition  of  Hyde: 

"0.  What  conversation  did  you  have  with 
McClure  subsequent  to  this  (subsequent  to  leav- 
ing said  note  for  collection)  with  reference  to 
that  certificate  (20  shares)? 

A.  He  told  me  be  had  full  power  to  transfer  It 
at  any  time  on  the  books  and  apply  R  to  the 
payment  of  the  note. 

Q.  What  was  said  to  you  by  McClure  at  the 
time  of  the  payment  of  toe  note,  in  reference  to 
this  certificate  of  20  shares? 

A.  I  desired  to  purchase  it,  but  there  was  an 
understanding  that  I  should  hold  the  certificate    >.,.. 
of  deposit  until  an  administrator  was  appointed,    '  ' 

when  an  arrangement  might  be  made  for  its 
purchase. 

Q.  What  statementdidMcCluremaketoynu 
at  the  lime  of  the  payment  of  the  note,  as  to 
who  was  making  payment? 

A.  He  said  the  payment  was  made  from 
money  which  was  sent  there  by  McMillan.  He 
told  me  the  money  was  left  there  the  Wednes- 
day previous. 

Q.  Was  any  statement  made  to  you  by  Mo- 
Clure.with  reference  to  this  certificate  of  stock 
after  McMillan's  death,  In  reference  to  Mrs. 
McMillan;  if  so,  what? 

_.  He  told  me  after  McMillan's  death  that 
she  preferred  to  keep  the  stock. 


which  McClure  told  you  Mrs.  McMillan  wished 
to  keep  the  stockT 

A.  Two  months,  I  presume. 

Q.  Where  did  the  latter  take  place? 

A.  In  the  Bank;  they  all  took  place  there." 

The  ruling  of  the  court  in  allowing  these 
questions  and  answers  to  be  read  to  the  jury, 
-  -^withstanding  the  objection  of  the  plaintiff 
_  error,  is  now  assigned  for  error.  Its  conten- 
tion is,  that  it  furnished  the  money  to  pay  Mc- 
Millan's note  for  $2,600,  held  by  Hyde,  for 
which  the  certificate  for  twenty  shares  was 
pledged,  and  that  it  thereby,  on  the  delivery  of 
the  certificate  to  it  by  Hyde,  became  entitled  t& 
the  possession  thereof  as  security  for  the  note. 
The  defendants  in  error  insist  that  the  money  to 
take  up  the  note  held  by  Hyde  was  paid  by  their 
Intestate,  McMillan. 

The  plaintiff  In  error  complains  that  upon 
this  issue  the  statements  of  McClure  its  cashier, 


.t  to  McMillan 


),  and  credited  that 
on  the  books  of  the  Bank. 

The  bill  of  exceptions  further  stated  that  the 
defendants  in  error  Introduced  evidence  tend- 


mode  several  days  after  the  alleged  payment  of 
the  note  by  McMillan,  were  admitted  to  show 
such  payment,  and  insists  that  thia  was  error, 
on  the  ground  that  the  declarations  of  an  agent 
concerning  a  past  transaction  cannot  be  given 
in  evidence  to  bind  bis  principal. 


,G»tp 


1884. 


Fqut  National  Baot  v.  Stewabt. 


18]         Thereupon  this  subject  has  been  thus  laid 
down  by  this  court: 

"Whatever  an  agent  does  or  says  in  reference 
to  the  business  in  which  he  It  at  the  time  em- 

Sloyed  and  within  the  scope  of  his  authority  Is 
one  or  said  by  the  principal,  and  may  be 
proved  as  if  the  evidence  applied  personally  to 
the  principal."  American  Fur  Co.  v.  U,  8.2 
Pet.  858. 

It  is  because  the  declaration  of  an  agent  is  a 
verbal  act  and  part  of  the  ret  getta  that  it  is  ad- 
missible, and  whenever  what  he  did  is  admitted 


MecA  Bk.  v.  Bk.  of  Columbia,  5  Wheat.,  386; 
Cliquofi  Champagne.  8  Wall.,  114  [70  U.  8., 
bk.  18,  L.ed.  116);  Coolest.  Norton, tCtub.  98; 
Hannay  v.  Stewart,  Q  Watts,487;  Garth  v.  How- 
ard, 8  Hing,,  451.' 

Applying  these  principles,  we  think  the  testi- 
mony objected  to  was  properly  admitted.  The 
declarations  of  McClure  were  made,  so  the  rec- 
ord states,  at  the  time  that  he  paid  Hyde  the 
amount  of  the  note.  They  were,  therefore, 
dearly  a  part  of  the  transaction.  For  Hyde, 
being  the  holder  of  the  certificate  of  stock  as 
collateral  security  for  the  note,  was  entitled  to 
know  by  whom  the  payment  of  the  note  was 
made,  so  as  to  decide  whether  to  return  the  cer- 
tificate to  McMillan  or  turn  it  over  to  the 
Bank;  or,  if  it  was  left  with  the  Bank,  in  what 
capacity  the  Bank  took  it,  whether  for  Its  own 
security  or  as  went  for  McMillan.  The  decla- 
rations of  McClure  were  made  to  Hyde  in 


act  of  payment. 

The  declarations  of  McClure  in  reference  to 
the  purchase  by  Hyde  of  the  twenty  shares  of 
stock  were  made  at  the  same  time,  and  as  they 
were  offered  as  tending  to  show  by  whom  the 
money  to  pay  the  McMillan  note  was  furnished. 
they  were  abw  apart  of  the  transaction,  and  on 
that  ground  admissible. 

The  plaintiff  in  error  contends  that  a  conver- 
sation which  took  place  two  mouths  after  the 
payment  of  the  note,  between  McClure  and 
Hyde,  In  reference  to  the  purchase  by  the  latter 
of  the  twenty  shares  of  stock,  was  wrongly  re- 
ceived in  evidence. 
ttO]  But  It  plainly  appears  from  the  record  that 
this  second  conversation  was  part  of  a  treaty 
between  McClure  and  Hyde,  commenced  on  the 
Wednesday  after  McMillan's  death,  when  the 
McMillan  note  was  paid  for  the  purchase  of  the 
twenty  shares  of  stock  by  Hyde.  It  was  of- 
fered to  show  by  the  declarations  of  its  cashier 
that  the  Bank  did  not  when  the  declarations 
were  made  claim  any  general  or  special  prop- 
erty in  the  stock,  but  In  effect  admitted  It  to 
be  the  property  of  the  estate  of  McMillan. 

The  declarations  made  by  an  officer  or  agent 
of  a  corporation,  in  response  to  timely  inquiries, 
properly  addressed  to  him  and  relating  to  mat- 
ters under  his  charge,  in  respect  to  which  be  is 
authorized  in  the  usual  course  of  business  to 
give  information,  may  be  given  in  evidence 
against  the  corporation.  Bk.  v.  Field,  2  Hill, 
445;  McOenneuv.Adriatic.VaU.UQ Mass.,  177; 
Jforwv.  B.  B.  Co.,  6  Gray ,450;  Abb.  Tr.Ev. 44. 

As  cashier,  McClure  had  charge  of  all  the 
money,  securities  and  valuable  papers  of  the 
Bank.  Wild  v.  Bk..  8  Mason,  505;  Bk.  v.  Stew- 
11*  t.  S. 


ard,  87  Me.,  BIB.  It  was  his  duty  to  surrender 
securities  pledged  for  the  loans  of  the  Bank,  up- 
on payment  of  the  loans.  Fledcner  v,  U.  3. 
Bk.,  8  Wheat,  860.  And,  although  he  might 
not  be  authorized  to  dispose  of  the  securities  of 
the  Bank  without  the  order  of  the  directors, 
yet  it  was  within  the  scope  of  hie  general  au- 
thority as  cashier  to  receive  offers  for  their 
purchase,  and  to  state  whether  or  not  the  Bank 
owned  securities  which  a  customer  wanted  to 
buy.  This  naturally  fell  within  his  duty  as  the 
executive  officer  of  the  Bank  and  the  custodian 
of  Its  assets.  His  statement  to  a  person  who 
was  in  treaty  to  purchase,  that  the  Bank  was 
not  the  owner  of  a  certain  security  in  his 
manual  possession  as  cashier,  was  clearly  with- 
in the  line  of  his  duty,  and  was,  therefore,  bind- 
ing on  the  Bank.  We  think  there  was  no  error 
In  admitting  in  evidence  the  declarations  of 
McClure, 

The  bill  of  exceptions  further  states  that  the 
plaintiffs  below  offered  In  evidence  the  follow- 
ing letter; 
"A.  Hirling,  Prett.         P.  A.  McClure,  Co*. 

Capital,  •lSO.'OOO.  I*3* 

(Cut  of  Bank  Building) 

First  National  Bank, 
Xenia,  O.,  Oct.  16th,  1876. 
D.  McMillan,  Esq. 

Dear  Sir: 

Mr.  Mc's  letter  of  14th  to  hand,  and  in  reply 
I  enclose  the  Marshall  note  canceled.  I  have 
the  ct.f .  In  my  possession,  and  have  some  pros- 
pect for  raising  some  money  on  same.  Will 
write  again  soon:  nothing  new;  all  well. 

Tours  truly,        F.  A.  McClure." 

The  court  allowed  the  letter  to  go  to  the  jury 
in  spite  of  the  objection  of  the  plaintiff  in  er- 
ror. The  defendants  In  error  Insisted  that  the 
letter  was  admissible  because  there  was  evi- 
dence, introduced  by  the  plaintiff  in  error,  tend- 
ing to  prove  that  in  August  preceding  McMil- 
lan's death  one  Marshall  held  a  note  against 
him,  "secured  by  ten  shares  of  said  stock,  and 
that  McMillan  procured  the  surrender  of  the 
stock,  giving  mortgage  security  In  lieu  thereof, 
he  desiring  to  use  said  stock  in  bank." 

The  plaintiff  in  error  assigns  for  error  the  ad- 
mission of  the  letter  in  evidence,  on  the  ground 
that  it  was  but  a  fragment  of  a  correspondence; 
that  there  was  nothing  to  show  that  it  was 
written  for  the  Bank;  and  that  It  was  only  a 
letter  from  McClure,  and  not  from  him  rj 
cashier. 

But  there  Is  nothing  In  the  record  to  Indicate 
that  there  were  any  other  letters  that  had  passed 
between  the  parties.  The  face  of  the  letter 
shows  that  It  had  reference  to  the  Marshal  note, 
and  very  probably  to  the  ten  shares  of  slock 
which  had  been  pledged  by  McMillan  as  secu- 
rity therefor,  and  of  which  he  had  procured  the 
surrender  so  that  he  might  use  it  in  Bank.  The 
tetter  was  written  upon  the  paper  of  the  Bank 
and  by  the  person  shown  to  be  its  cashier,  and 
it  appears  with  reasonable  certainty  to  have 
referred  to  the  business  of  the  Bank.  The 
court  was  therefore  right  in  not  excluding  it 
from  the  jury. 

It  further  appears  by  the  bill  of  exceptions 
that  the  plaintiff  In  error  offered  evidence  to 

Erove  that,  for  more  than   a  year  previous  to 
is  death,  McMillan  had  been  "  hopelessly  in-      [S3 
solvent,"  and  had  experienced  "  great  difficulty 
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Id  procuring  means  to  meet  his  Interest  obliga- 
tions." The  defendants  in  error  objected  to 
(his  evidence,  it  was  ruled  out,  and  the  plaint- 
iff in  error  now  assigns  its  exclusion  as  error. 

The  purpose  of  the  evidence  was  to  prove 
that  McMillan  had  not  furnished  the  money  to 

Sy  his  note  for$2,600  beld  by  Hyde.    The  evi- 
nce offered  was   inadmissible  because  too 
remote  and  conjectural.     The  law  requires  an 

3)en  and  visible  connection  between  the  prin- 
pat  and  evidentiary  facts  and  the  deductions 
from  them,  and  does  not  permit  a  decision  to 
be  made  on  remote  inferences.  U.  S.  v.  Rott, 
99  U,  S..  281  [Ok.  23,  L.  ed.  7071;  Carter  v. 
Prv/ce,  1  Peake.  85;  Hollinghamv.  Head,  4  C. 
B.  (N.  8.),  888;  Jackson-*.  Smith,  7  Cow.,  717; 
Batrd  v.  Gittett,  47  N.  T.,  186;  Thompton  v. 
Bowie.  4  Wall.,  463  [71  U.  S.  bk.  18,  L.  ed. 
423].  In  the  cose  last  cited,  where  the  issue 
was  whether  certain  promissory  notes  dated  on 
a  particular  day  were  given  for  money  lost  at 
play,  testimony  was  offered  to  prove  that  the 
party  giving  the  notes  was  on  the  day  of  their 
date  Intoxicated,  and  that  when  intoxicated  he 
bad  a  propensity  to  game.  It  was  held  that 
the  evidence  was  properly  excluded. 

The  evidence  offered  in  the  present  case  was 
too  weak  and  vague  to  contribute  to  an  intelli- 
gent decision  by  the  jury  of  the  question  in 
Issue,  namely:  whether  McMillan  had  paid  his 
note.  It  is  common  for  both  solvent  and  in- 
solvent men  to  pay  some  of  their  debts  and  to 
leave  some  unpaid.  Proof  of  the  insolvency  of 
a  debtor  is  no  more  competent  to  show  non- 
payment, than  proof  of  his  solvency  is  compe- 
tent to  show  the  payment  of  his  debts.  These 
two  kinds  of  proof  stand  on  the  same  footing. 
The  latter  kind  has  been  held  to  be  incompe- 
tent. Hilton  v.  Scarborough,  5  Gray,  422.  The 
insolvency  and  pecuniary  embarrassment  of  a 
person  may  be  shown  as  evidence  that  he  has 
not  paid  all  his  debts;  but  they  do  not  tend  to 
■how  that  he  has  not  paid  a  particular  debt. 
We  think  the  evidence  of  the  insolvency  of 
McMillan  was  properly  excluded. 

It  further  appeared  that  the  plaintiff  in  error, 
having  given  evidence  tending  to  show  that  it 
had  not  received  from  McMillan  the  money  to 

Py  his  note  for  f  2,800  held  by  Hyde,  but  that 
had  paid  the  note  out  of  its  own  funds, 
called  as  a  witness  one  William  McGirvey,  who, 
having  testified  that  during  the  whole  of  the 
year  1876  he  was  teller  of  the  defendant  Bank, 
and  that  its  books  showed  no  payment  of 
his  note  by  McMillan,  was  asked  by  counsel 
for  the  plaintiff  in  error  the  following  question; 

"Had  you  any  information,  from  any  source, 
of  any  money  being  received  at  the  Bank,  on  or 
about  the  Wednesday  preceding  McMillan's 
death,  from  McMillan f"  Having  put  the  ques- 
tion, counsel  for  the  plaintiff  in  error  stated 
that  they  expected  the  witness  to  answer  it  in 
the  negative. 

The  court  excluded  the  question,  and  its  ac- 
tion is  assigned  for  error. 

The  inadmissibility  of  both  the  question  and 
the  answer,  had  the  answer  been  given,  is  ob- 
vious. The  question  called  for  the  information 
which  from  any  source  might  be  in  the  posses- 
sion of  thewitness,  and  not  for  his  knowledge. 
An  answer  detailing  the  hearsay  statements  of 
Others,  whether  verbal  or  in  writing,  made  at 
any  time  or  place,  would  have  been  responsive. 
1C» 


The  objection  to  the  question  was  well  taken, 
and  the  court  was  right  in  excluding  it. 

Upon  the  authorities  already  cited  a  negative 
answer  to  the  question  would  have  been  loo 
vague  and  conjectural  to  be  admitted  as  evi- 
dence. It  did  not  appear  but  that  many  pay- 
ments of  money  might  bave  been  made  to  the 
Bank  without  the  knowledge  of  the  witness. 
It  was  not  shown  what  his  duties  were, whether 
to  receive  or  pay  out  money;  it  was  not  shown 
that  he  was  in  the  Bank  on  or  about  the  Wed- 
nesday when  the  payment  by  McMillan  was 
alleged  to  have  been  mode;  it  was  not  showu 
that  if  the  payment  had  been  made  by  draft 
or  certificate  of  deposit  sent  to  the  Bank  in  a 
letter,  it  would  have  passed  through  his  hands. 
On  the  simple  statement  that  he  was  teller,  and 
engaged  in  the  discharge  of  Jiis  duties  as  such 
during  the  year  1876,  we  think  that  bis  answer 
that  he  had  no  information  of  any  payment 
made  by  McMillan  does  not  rise  to  the  dignity 
of  evidence,  and  was  properly  excluded. 

The  plaintiff  in  error  contends,  lastly,  that 
upon  the  pleadings  and  notwithstanding  the 
verdict  it  was  entitled  to  judgment.  The  [23 
ground  of  this  contention  is,  that  as  it  was  ad- 
mitted in  the  pleadings  that  McMillan  was  in- 
debted to  the  Bank  at  the  time  of  his  death 
more  than  the  value  of  his  stock,  and  as  the 
stock  was  in  the  possession  of  the  Bank,  In- 
dorsed by  McMillan  in  blank,  the  law  would 
make  the  application  of  its  value  to  the  pay- 
ment of  the  indebtedness. 

The  assignment  of  error  is  based  on  section 
5328  of  the  Revised  Statutes  of  Ohio,  of  1880, 
which  provides  that  "when  upon  the  state- 
ments in  the  pleadings  one  party  Is  entitled  bv 
law  to  judgment  in  his  favor,  judgment  shall 
be  so  rendered  by  the  court,  though  a  verdict 
has  been  found  against  such  party. 

No  motion  for  judgment,  notwithstanding  the 
verdict,  appears  to  bave  been  made  in  the  Cir- 
cuit Court.  If  this  court  could  now  consider 
this  assignment  of  error,  we  think  it  does  not 
furnish  a  ground  for  the  reversal  of  the  Judg- 

It  was  settled  by  the  verdict  of  that  Jury  that 
the  plaintiff  in  error  did  not  hold  the  stock  of 
McMillan  as  security  for  his  indebtedness.  The 
contention  of  the  plaintiff  in  error,  therefore, 
comes  to  this,  that  a  creditor,  who  has  possession 
of  the  property  of  his  debtor,  as  hia  oj;ent,  or 
trustee,  or  bailee, may  without  reducing  his  debt 
to  judgment,  and  without  the  process  or  order 
of  any  court. and  without  the  consent  and  against- 
the  will  of  the  debtor,  Bell  or  otherwise  dispose 
of  the  property  and  apply  its  proceeds  to  the 
payment  of  his  debt.  We  do  not  think  the  law 
gives  a  creditor  any  such  right. 

Judgment  affirmed. 

True  copy.    Test : 

James  H,  McKennev,  Cleric,  Sup.  Court,  D.  8. 
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L04]  WILLIAM  B.  THOMSON  et  al.,  Trading  as 

Thomson,  Lasojxht  &  Co.,  Apptt., 
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GEORGE  H.  WOOSTER. 
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I'atent  low — damage*  few  inftingement-~prae- 
tiee— decree  pro  eonfe—O  general  nature  and 
effect  of— review  <f  avlioritiee — status  qf  de- 
fendant on  reference  under  decree  pro  cou- 


1-  Ad. 


j  rulEg  and  pmc- 

lOr  merely  flach 
_ ... x  It.   It  la  made 

Sr  should  be  made)  by  the  oourt,  according  to  what 
proper  to  be  decreed  upon  the  statements  of  the 


i  decree  pro  eonfema,  under  th 

Hoe  of  this  oourt,  la  not  a  decree 
eordlng  to  the  prayer  of  the  bill. 

"^IdEf 

MILaseu 

l  Where  a  aeorae  is  oven  pro  wnM,  tne  aue 
rations  of  the  bill  cannot  be  questioned  In  sub 
sequent  proceedings  In  the  oourt  below  or  upoi 
appeal.  Anything;  In  the  allegations  themselve 
tending  to  show  that  the  decree  Is  erroneous  Is  as 
ugnable  for  error;  but  facts  not  found  In  the  alle- 
jatjona  of  the  bill  are  inadmissible  * * 

ft.  Evidence  questioning  the  validity  of  the  patent 


or  on  appeal,  after  a  decree  has  been  token  pro 
Mn/«asoonabm  for  Infringement  and  an  account. 

4.  The  fact  that  the  reissue,  in  this  case,  was  — 
plied  for  and  granted  fourteen  year*  after  tho  d 
of  the  ortgln.il  patent,  would,  undoubtedly,  had 

cause  been  defended  and  the  validity  of  the  r 

mod  patent  eontiorerted,  been  strongly  presump- 
tive of  unreasonable  delay;  but  It  might  possibly 
have  tMieii  explained,  and  tho  oourt  oould  not  say 
as  matter  of  taw,  and  certainly  the  master  oould 
not  say,  that  It  was  Insusceptible  of  eiplanatloi 

6.  Amdartts  presented  to  the  master.ortheoc.-.. 
below,  as  grounds  of  applications  to  reopen  the 
proofs,  cannot   be   considered    by  this  court  on 

ffWTiere  the  defendant  has  used  the  complain- 
ant's  patented  machine  he  will  be  held  accountable 

for  the  profits  realized  thereby,  although  ft  app. — ■ 
that  the  product  was  an  article  of  merchandise 
for  sale  at  a  less  sum  than  asld  profits  as  auoww 


i  District  of 
New  York. 

The  history  and  facts  of  the  case  appear 
the  opinion  of  the  court 

Meter*.  J.  C.  Clayton  and  A.  Q.  Keao- 
bey,  for  appellants: 

The  defeuse  of  lack  of  invention  oi 

ten  Lability  has  been  considered  in  this ._ 

though  not  raised  in  the  court  below,  by  either 
pleadings  or  argument. 

/frown  v.  Piper,  91  U.  8.,  37  (bk.  23,  L.  ed. 
200);  Blavton  v.  S.  R.  Co.,  107  U.  8.,  849  (bk. 
87.  L.  ed.  676). 

The  decree  was  merely  a  decree  by  default, 
or  as  pro  confetto.  It  was  not  a  consent  decree. 
But  it  was  held  in  Pacific  R.  R.  Oo.  v.  Ketchum, 
101  V.  S.,  289  (bk.  26,  L.  ed.  933),  that  even  a 
consent  decree  could  be  appealed  from. 

"There  can  be  no  doubt  that  anything  appear- 
ing  upon  the  record,  which  would  have  been 
fatal  upon  a  motion  In  arrest  of  judgment,  is 
equally  fatal  upon  a  writ  of  error. 


Blaeum  v.  Pomery,  6  Crutch,  231;  MeAUleter 
t.  Kuhn,  06  U.  8.,  87  (bk.  24,  L.  ed.  615). 

The  reissue  is  invalid  for  unreasonable  de- 
lay. 

MiUer  v.  Brat*  Co.,  104  U.  B.,  860  (bk.  88, 
L.  ed.  783);  Jama  v.  Campbell,  104  U.  8.,  356 
(bk.  £6,  L.  ed.  786);  Bante  v.  Frante,  106  U.  8. , 

■60(bk.  28,  L.  e '"    " 

To.,  Ill  D.  8.,  8 

All  of  these  ci 
_>eal  in  this  cam 
of  law,  requiring  reasonable  diligence,  and 
clearly  show  the  complainant's  reissue,  granted 
fourteen  years  and  two  months  after  date  of 
original  patent,  is  void  as  to  these  defendants. 

The  bill  substantially  avers  that  the  original 


rpressly  prescribe  "  mvalidW  "  or  "  in- 
eness    as  conditions  precedent  to  the 


grant  of  a  reissue. 

Both  these  conditions  precedent  were  lacking, 
and  therefore  the  reissue  is  invalid. 

Walker  v.  Patent*.  68  831-224;  Whitcly  v. 
Bwayne,  4  Fish.,  138;  Witt*  v.  Stevent,  2  Ban. 
*  Aid.,  318;  Giant  Powder  Co.  v.  Powder  Co., 
6  Bawy.,  608;  Flower  v.  Bayner,  6  Fed.  Rep., 
793;  &arlev.Bouton,  18  Fed.  Bep.,  626. 

The  complainant  must  affirmatively  show 
distinct  profits  due  to  the  thing  patented;  if  he 
fail  be  cannot  recover  anything  as  damages. 

Mown  v.  Whitney,  14  Wall.,  820  (81TL  8., 
bk  20.  t.  ed.  860);  Mfg.  Co.  v.  Cowing,  105  U. 
8..  253 (bk.  28,  L.  ed\9§7);  BcMUinger v. ffuntt- 
w,  15  Blatchf.,  303;  BardeU  v.  Denig,  93  D.  B., 
716  (bk.  23,  L.  ed.  764);  Mfg.  Co.  v.  Cowing,  13 
Blatchf.,  248;  5.  ft.  14  Blatchf.,  815;  Black  v. 
Munton,  14  Blatchf.,  265. 


be  considered,   unless  perhaps  those 
plainly  apparent  upon  its  face. 

Kant  v.  Wittick,  8  Wend.,  219;  Band*  t. 
Hildretk,  12  Johns.,  498;  Henry  v.  Cvyler,  17 
Johns.,  469;  Golden  v.  Knickerbocker,  2  Cow., 
8)  R.  R.  Co.  v.  Ketchum,  101  U.  8.,  289  (bk.  25, 
L.ed.  933). 

appeal  from  a  decree  founded  on 


iginal  patent  may  have  been  valid  or 
operative  in  part,  and  yet  sufficiently  "inoper- 
ative" to  require  reissue. 

Wilton  v.  Coon,  18  Blatchf.,  586;  Hartehom 
v.  Eagle  Co.,  18  Fed.  Rep.,  90;  Giant  Go.  t. 
Safety  Oo. ,  19  Fed.  Rep. ,  509;  Gold  &  Stock  Oo. 
v.  Wiley,  17  Fed.  Rep.,  284. 

The  rule  followed  in  calculating  the  saving* 
and  profits  has  had  the  full  approval  of  this 


Mowry  v.  Whitney,  14  Wall., 


0  (81  U. ( 


Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 
The  appellee  In  this  case,  who  was  com- 
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plainaht  below,  Bled  his  bill  against  the  ap- 
pellants, ounplsiuiiiK  that  they  infringed  cer- 
tain letter*  potent  lor  an  improved  folding 
guide  for  aewing  machines,  granted  to  one 
Alexander  DeuoJria,  of  which  the  complainant 
wm  the  assume*  The  patent  was  dated  Oc- 
tober S,  1868,  WT.S  extended  for  seven  jean 
In  1873,  and  was  reissued  in  December,  1872. 
The  suit  was  brought  on  the  reissued  patent, 
a  copy  of  which  was  annexed  to  the  bill,  which 
06]  contained  allegations  that  the  invention  pa- 
tented had  gone  into  extensive  use,  not  only 
on  the  part  of  the  complainant,  but  by  his 
licensees;  and  that  many  suits  had  been  brought 
and  sustained  against  infringers.  The  Bill 
further  alleged  that  the  defendants,  from  the 
time  when  the  patent  was  reissued  down  to 
the  commencement  of  the  suit,  wrongfully  and 
without  license,  made,  sold  and  used,  or  caused 
to  be  made,  sold  and  used,  one  or  more  folding 
guides,  each  and  all  containing  the  said  improve- 
ment secured  to  the  complainant  by  the  said 
reissued  letters  patent,  and  that  the  defendants 
derived  great  gain  and  profits  from  such  use, 
but  to  what  amount  the  complainant  was  ii — 
rant,  and  prayed      *"  " 

account  of  profit 
ual  injunction. 

The  bill  of  complaint  was  accompanied  with 
affidavits  verifying  the  principal  fact*  and  cer- 
tain decrees  or  judgments  obtained  on  the  patent 
against  other  parties,  and  Douglass'  original 
application  for  the  patent,  made  in  April  1856, 
a  copy  of  which  was  annexed  to  the  affidavits. 
These  affidavits  and  documents  were  exhibited 
for  the  purpose  of  obtaining  a  preliminary  in- 
junction, which  was  granted  on  notice. 

The  defendanta  appeared  to  the  suit  by  weir 
solicitor,  Hay  8, 1971),  but  neglected  to  file  any 
answer,  or  to  make  any  defense  to  tin,  "lill,  and 


upon,  on  the  2d  of  August,  1879,  after  due  no- 
tice and  hearing,  the  court  made  a  decree  to  the 
following  effect, viz..  1st.  That  the  letters  patent 
sued  on  were  good  and  valid  in  law;  2d.  That 
Douglass  was  the  first  and  original  inventor  of 
the  invention  described  and  claimed  therein; 
8d.  That  the  defendants  had  Infringed  the 
same  by  making,  using  and  vending  to  others 
to  be  used, without  right  or  license,  certain  fold- 
ing guides  substantially  as  described  in  said  let- 
ters patent;  4th.  That  the  complainant  recover 
of  the  defendants  the  profits  which  they  had 
derived  by  reason  of  such  Infringement  by  any 
manufacture,  use,  or  sale,  and  any  and  all  dam- 
ages which  the  complainant  had  sustained  there- 
by: and  it  was  referred  to  a  master  to  take  and 
state  an  account  of  said  profits,  and  to  assess 
|  said  damages,  with  directions  to  the  defendants 
to  produce  their  books  and  papers  and  submit 
to  an  oral  examination  if  required.  It  was  also 
decreed  that  a  perpetual  injunction  issue  to  re- 
strain the  defendants  from  making,  using  or 
vending  any  folding  guides  made  as  theretofore 
used  by  them,  containing  any  of  the  inventions  I 
described  and  claimed  in  the  patent,  and  from 
Infringing  the  patent  In  any  way. 

Under  this  decree  the  parties  went  before  the 
master,  and  the  examination  was  commenced  in 
October,  1879,  in  the  presence  of  counsel  for 
both  parties,  and  was  continued  from  time  to 
time  until  November  3,  1880,  when  arguments 
1M 


were  heard  upon  the  matter,  and  the  case  was 
submitted.  On  November  19  the  report  was 
prepared  and  submitted  to  the  inspection  of 
counsel.  On  the  1 8th,  motion  was  made  by  the 
defendants'  counsel,  bef  r:  the  master,  to  open 
the  proofs  fbxd  for  leave  to  introduce  newly  dis- 
covered evidence.  This  motion  was  supported 
by  affidavits,  but  waa  overruled  by  the  master, 
and  bis  report  was  filed  December  10, 1880,  In 
which  it  was  found  and  stated  that  the  defend- 
ants had  used  at  various  times,  from  January 
18,  1877,  to  the  commencement  of  the  suit, 
twenty-seven  folding  guides  infringing  the 
complainant's  patent,  and  had  folded  1,217,870 
yards  of  goods  by  their  use,  and  that  during 
that  period  there  was  no  means  known  or  used, 
or  open  to  the  public  to  use,  for  folding  such 
goods  In  the  same,  or  substantially  the  same 
manner,  other  than  folding  them  by  hand,  and 
that  the  saving  in  cost  to  the  defendants  by 
using  the  folding  guides  was  three  cents  on 
each  piece  of  six  yards,  making  the  amount  of 
profit  which  the  complainant  was  entitled  to 
recover,  $8,089.85;  and  that  during  the  same 
period  the  complainant  depended  upon  license 
fees  for  his  compensation  fsr  the  use  of  the 
patented  device,  and  that  the  amount  of  such 
fees  constituted  bis  loss  or  damage  for  the  un- 
authorized use  of  his  invention;  and  that,  ac- 
cording to  the  established  feea,  the  defendants 
would  have  been  liable  to  pay  for  the  use  of  the 
folding  guides  used  by  them  during  the  years 
1877, 1878  and  1879  (the  period  covered  by  the 
infringement),  the  sum  of  $1,850,  which  was 
the  amount  of  the  complainant's  damages.  The 
evidence  taken  by  the  master  was  filed  with  Ms    I*" 

By  a  supplemental  report,  filed  at  the  same 
time,  the  master  stated  the  fact  of  the  applica- 
tion made  to  him  to  open  the  proofs  on  th< 
ground  of  surprise  and  newly  discovered  evi 
dence  (as  before  stated),  and  that  after  bearini 
said  application  upon  the  affidavits  presented, 
which  were  appended  to  the  report,  be  waa  un- 
able to  discover  any  just  ground  therefor. 

The  defendanta  did  not  object  to  this  sup 

Slemental  report,  but  on  the  10th  of  January, 
381,  they  filed  exceptions  to  the  principal  re- 
port, substantially  as  follows: 

1.  That  instead  of  the  double  guide  or  folder 
claimed  in  the  core  pi  a  in  ant's  patent  being  the 
only  means  for  folding  cloth  or  strips  on  each 
edge  during  the  period  of  the  infringement  (oth- 
er than  that  of  folding  by  hand),  the  master 
should  have  found  that  such  strips  could  have 
been  folded  by  means  of  a  single  guide  or  fold- 
er, and  that  the  use  of  such  guides  was  known 
and  open  to  the  public  long  before  1877,  and 
that  such  guides  were  not  embraced  in  the  com- 
plainant's patent. 

3.  That  the  amount  of  profits  found  by  tbe 
master  was  erroneous,  because  it  appeared  that 
folded  strips  such  as  those  used  by  the  defend- 
ants were  an  article  of  merchandise,  cut  and 
folded  by  different  parties  at  a  charge  of  35 
cents  for  144  yards. 

9.  That  the  profits  should  not  have  been 
found  greater  than  the  saving  made  by  the  use 
o*  the  double  guide  as  compared  with  the  use 
of  a  single  guide,  or  greater  than  the  amount 
for  which  the  strips  could  have  been  cut  and 
folded  by  persons  doing  such  business. 

4.  That  the  damages  found  were  erroneous, 

114  r.  s. 
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Other  exceptions  were  subsequently  filed,  also  the  bill  1*  taken  pro  eonfeno,  because  It  li 

but  were  overruled  for  being  filed  out  of  time,  presumed  to  be  (rue  when  he  has  appeared  and 

Before  the  argument  of  the  exceptions  the  departs  In  despite  of  the  court  and  withstands 
defendants  gave  notice  of  a  motion  to  the  court  all  its  process  without  answering."  Forum 
to  refer  the  cause  back  to  the  master  to  take  Romanum,  SO.  Lord  Hardwlcke  likened  a  de- 
further  testimony  in  reference  to  the  question  cree  pro  amfetso  to  a  Judgment  by  nil  dicit  at 
of  profits  and  damages  chargeable  against  them  common  law,  and  to  Judgment  for  plaintiff  on 
under  the  order  of  reference.  In  support  of  demurrer  to  the  defendant's  plea.  Davit  v. 
this  motion  further  affidavits  were  presented  Itevit,  2  Atk.  21,  It  was  suid  in  Hawkim  v.  i 
irtti  The  exceptions  to  the  report  and  the  applies-  Crook  (gTiasupra),n.oil  quoted  in  2  Eq.  Cas.  Abr., 
1  lion  to  refer  the  cause  back  to  the  master  were  1TB,  that '' the  method  m  equity  of  takinga  hill 
argued  together.  The  court  denied  the  motion  pro  amfeno  is  consonant  to  the  rule  and  prac- 
to  refer  the  cause  back,  overruled  the  excep-  tice  of  the  courts  at  law,  where,  if  the  defend- 
tions  to  the  report,  and  made  a  decree  in  favor  ant  makes  default  by  nil  dicit,  Judgment  Is  im- 
of  the  complainant,  for  the  profits,  but  disal-  mediately  given  in  debt,  or  in  all  cases  where 
lowed  thedamages.  That  decree  is  now  brought  the  thing  demanded  is  certain;  but  where  the 
nere  by  appeal.  matter  sued  for  consults  in  damages,  a  Jndg- 
[1091  The  appellants  have  assigned  fourteen  rea-  meut  interlocutory  is  given;  after  which  a  writ 
sous  or  grounds  for  reversing  the  decree.  The  of  inquiry  goes  to  ascertain  the  damages,  and 
first  nine  relate  to  the  taking  of  the  account  be-  then  the  judgment  follows."  The  strict  anal- 
fore  the  master  and  bis  report  thereon;  the  last  ogy  of  this  proceeding  in  actions  of  law  to  a 
five  relate  to  the  validity  of  the  letters  patent  general  decree  pro  eonfetto  In  eqnlty  in  favor 
on  which  the  suit  was  brought.  It  will  be  con-  of  the  complainant,  with  a  reference  to  a  mas- 
lenient  to  consider  the  last  reasons  first,  ter  to  take  a  necessary  account,  or  to  assess  un- 

The  bill,  as  wehave.scen,  wftstskenpro  con  liquidated  damages,  is  obvious  and  striking. 

fam,  and  a  decree  pro  confato  was  regularly  A  carefully  prepared  history  of  the  practice 

entered   up,  declaring  that  the  letters  potent  and  eftect  of  taking  bills  pro  amfetta  is  given  in 

were  valid;  that  Douglass  was  the  original  In-  WWiamiv.  Cormn,  Hopk.  Co.,  471,  by  Hoff- 

ventor  of  the  invention  therein  described  and  man,  master    hi  a  report  made  to  Chaneellar 

claimed;  that  the  defendants  were  infringing  Sanford,  of  New  York,  in  which  the  conclu- 

the  patent;  and  that  they  must  account  to  the  slon  come  to  (and  adopted  by  the  Chancellor], 

complainant  for  the  profits  made  by  them  by  as  to  the  effect  of  taking  a  bill  pro  oanfmoo,  was 

,._     such  infringement  and  for  the  damages  he  had  that  "when  the  allegations  of  a  bill  are  distinct 

i    sustained   thereby;    and   it  was  referred  to  a  end  positive,  and  the  bill  la  taken  as  confessed, 

master  to  take  and  state  an  account  of  such  such   allegations  are  taken  as  true  without 

profits  and  to  ascertain  said  damages.  proofs,"  and  a  decree  will  be  made  according- 

The  defendants  are  concluded  by  that  decree,  Jy;  but  "where  the  allegations  of  a  bill  are  in- 
ao  far  at  least  as  it  is  supported  by  the  allega-  definite,  or  the  demand  of  the  complainant  is 
tions  of  the  bill,  taking  the  same  to  be  true.  In  its  nature  uncertain,  the  certainty  requisite 
Being  carefully  based  on  these  allegations,  and  to  a  proper  decree  must  be  afforded  by  proofs. 
not  extending  beyond  them,  it  cannot  now  be  The  bill,  when  confessed  by  the  default  of  the 
questioned  by  the' defendants  unless  it  is  shown  defendsnt,  is  taken  to  be  true  in  all  mat  tela  al- 
to be  erroneous  by  other  statements  contained  leged  with  sufficient  certainty;  but  in  respect 
in  the  bill  itself.  A  confession  of  facts  proper-  to  matters  not  alleged  with  due  certainty,  or 
jy  pleaded  dispenses  witli  proof  of  those  facts,  subjects  which  from  their  nature  and  the  course 
and  is  as  effective  for  the  purposes  of  the  suit  of  the  court  require  an  examination  of  details, 
is  if  the  facts  were  proved;  and  a  decree  pro  the  obligation  to  furnish  proofsrestson  the  com- 
tonftMo  regards  the  statements  of  the  bill  ascon-  plainant." 
fessed.  We  may  properly  say,  therefore,  that  to  take 

By  the  early  practice  of  the  Civil  Law,  fail-  a  bill  pro  confeiso  is  to  order  it  to  stand  as  if  its 

ure  to  appear  at  the  day  to  which  the  cause  was  statements  were  confessed  to  be  true;  and  that 

adjourned  was  deemed  a  confession  of  the  ac-  a  decree  pro  tonfato  is  s  decree  based  on  such 

tion;  but  in  later  times  this  rule  was  changed,  statements,  assumed  to  be  true  (1  Smith's  Ch. 

so  that  the  plaintiff,  notwithstanding  thecontu-  Pr.,  153),  and  such  a  decree  Is  as  binding  and 

macyof  the  defendant,  only  obtained  judgment  conclusive  as  any  decree  rendered  in  the  most 

in  accordance  with  the  truth  of  the  case  as  es-  solemn  manner.     "It  cannot  be  impeached  col- 

tsbiisbed  by  an  ex  parte  examination.     Keller,  laterally,  but  only  upon  a  bill  of  review,  or  [a 

Proced.  Rom.  §69.  The  original  practice  of  the  bill]  to  set  it  aside  for  fraud."  1  Dan.  Ch.  Pr., 

English  Court  of  Chancery  was  in  accordance  696,  1st  ed;  Ogiivie  v.  Ilearne,  18  Vee.,  468.* 

with  the  later  Roman  law.     Hatching  v.  Crook  Such  being  the  general  nature  and  effect  of 

2P.Wms.658.   But  for  at  least  two  centuries  '' "  ■* "'" '"" "—"  ■-■i -' -  ■>- 

past  bills  have  been  taken  pro  confeuo  for  con- 
tumacy.    Ibid,      Ohitf   Baron  Gilbert    says: 

"Where  a  man  appears  by  his  clerk  in  court,  'iiorerenoe  is  maae  romein  eaiaon  or  ltanien 

and   after  lies  in   prison,  and   is  brought  up  ^b.  ism  as  being-,  with  the  M  edition  of  Smith's 

.jr.,  "-"to??™  b,w™trP,u,«ndh„  sss3#!ssiaaa«sa^sat 

the  bill  read  to  him,  and  refuses  to  answer,  such  use  In  March,  1842,  when  our  Equity  Kules  were 

public  refusal  in  court  does  amount  to  the  con-  sdopted.    Supplemented  bv  the  General  Order* 

Uon  of  O.  wool.  Ml.     MJr.  whon  .  -J  &%2,<$«SgS,£' i£g%lt% 

person  appears  and  departs   without  answer-  our  own  BulesT,  they  exhibit  that "  preeentprac- 

loe   and  the  whole  process  of   the   court  has  tioe  of  tie  High  Court  of  Chancery  in  Bna-laad." 

hi,    awarded    neninit  him   nfler  his  uniuar  which  by  Our  Mb  Bole  waa  adopted  pi  the  staad- 

oeen   swaraea  against  nim  aiier  nis  appear-  ^fg  equity  practice  In  oases  where  the  Huleapre- 

ance  and  departure,  to  the  sequestration;  there  soribetlDv this  court,  or  by  the  Circuit  Court  do 


iu  v.  s. 
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ruies  01  practice  on  me  suuieci.  inose  ruies, 
of  course,  ere  to  govern  so  far  as  they  apply; 
but  the  effect  and  meaning  of  the  term*  which 
they  employ  are  necessarily  to  be  sough  t  In  the 
hooka  of  authority  to  which  we  have  referred. 
By  our  rules  a  decree  pro  eonfeuo  may  be  had 
tf  the  defendant,  on  being  served  with  process, 
fails  to  appear  within  the  time  required;  or  if, 
having  appeared,  he  fails  to  plead,  demur  or 
answer  to  the  bill  within  the  time  limited  for 
that  purpose;  or  if  he  fails  to  answer  after  a 
former  plea,  demurrer  or  answer  is  overruled 
jr  declared  insufficient.  The  18th  Rule  In 
Equity  prescribes  the  time  when  the  subpeena 
(hall  be  made  returnable,  and  directs  that  "  at 
the  bottom  of  the  subpeena  shall  be  placed  a 
memorandum,  that  the  defendant  is  to  enter  bis 
appearance  In  the  suit  in  the  clerk's  office  on  or 
before  the  day  at  which  the  writ  is  returnable ; 
otherwise,  the  bill  may  be  taken  pre  eanfemo." 
The  18th  Rule  requires  the  defendant  to  ale  his 
plea,  demurrer  or  answer,  unless  he  gets  an  en- 
largement of  the  time,  on  the  rule  day  next 

niQ!    succeeding  that  of  entering  his  appearance; 

L"aJ  aiid  in  default  thereof  the  ptuntln*  may,  at  his 
election,  enter  an  order  (as  of  course)  m  the  or- 
der book,  that  the  bill  be  taken  pro  eonfeuo; 
and  thereupon  the  cause  shall  be  proceeded  in 
as  parte,  and  the  matter  of  the  bill  may  be  de- 
creed by  the  court  at  anytime  after  the  expira- 
tion of  thirty  days  from  the  entry  of  said  or- 
der, if  the  same  can  be  done  without  an  answer, 
and  is  proper  to  be  decreed;  or  the  plaintiff,  if 
he  requires  any  discovery  or  answer  to  enable 
him  to  obtain  a  proper  decree,  shall  be  entitled 
to  process  of  attachment  against  the  defendant 
to  compel  an  answer,  etc.  And  the  16th  Rule 
declares  that  the  decree  rendered  upon  a  bill 
taken  pro  eonfem  shall  be  deemed  absolute,  un- 
less the  court  shall  at  the  same  term  set  aside 
the  same,  or  enlarge  the  time  for  filing  die  an- 
swer, upon  cause  shown  upon  motion  and  affi- 
davit of  the  defendant. 
It  Is  thus  seen  that  by  our  practice,  a  decree 

Caxtfeuo  is  not  a  decree  as  of  course  accord- 
_  to  the  prayer  of  the  bill,  nor  merely  such  at 
the  complainant  chooses  to  take  it;  but  that  It 
Is  made  (or  should  be  made)  by  the  court,  ac- 
cording to  what  is  proper  to  be  decreed  upon 
M  of  the  bill,  assumed  to  be  true. 


Nerf  York.  CTianeeBor  Kent,  quoting  Lord 
Eldon,  says:  "Where  the  bill  Is  thus  taken  pro 
t&njeuo,  and  the  cause  is  set  down  for  bearing, 
the  course  (says  Lord  Eldon,  In  Oeary  v.  Sheri- 
dan, 8  Vea  192)  1b  for  the  court  to  hear  the 
pleadings,  and  itself  to  pronounce  the  decree, 
and  not  to  perm!'  "--  -1- '-■■-■--  >- 
own  discretion,  c 


by,  as  in  the  case  of  default  by  the  defendant 
at  the  hearing."    Set  r.  Woodruff,  4  Johns. 
Gb.  647,  648.    Our  rule*  do  not  require  the 
Cause  to  be  set  down  for  hearing  at  a  regular 
term,  but,  after  the  entry  of  the  order  to  taint 
the  bill  pro  oonfeuo,  the  18th  Rule  declares  that 
thereupon  the  eras*  shall  be  proceeded  In  m 
arte,  and  tie  matter  of  the  WB  may  be  deereet 
i  the  court  at  any  time  after  the  expiration  of 
ilny  days  from  the  entry  of  such  order,  if  it 
in  be  done  without  answer,  and  i»  proper  to  be 
decreed.    This  language  shows  that  the  matter 
of  the  bID  ought  at  least  to  be  opened  and  ex- 
plained to  the  court  when  the  decree  is  applied    . 
for,  so  that  the  court  may  see  that  the  decree    ■ 
la  a  proper  one.    The  binding  character  of  the 
decree,  as  declared  in  Rule  19,  renders  it  proper 
that  this  degree  of  precaution  should  be  taken 
We  have  been  more  particular  in  examining 
tnfs  subject  because  of  the  attempt  made  by  the 


*  by  matters  o 


I,  which  v 


ities  cited,  and  U  .  __.  „     „ 

Rules  in  Equity,  iteeems  clear  that  th«  defend- 
ants, after  the  entry  of  the  decree  pro  eanfemo, 
and  whilst  It  stood  unrevoked,  were  absolutely 
barred  and  precluded  from  alleging  anything 
In  derogation  of,  or  In  opposition  to,  t 


on  appeal,  unless  on  the  face  of  the  bill  it  ap- 
pears manifest  that  It  was  erroneous  and  Im- 
properly granted.  The  attempt,  on  thn  hear- 
ing before  the  master,  to  show  that  the  reissuod 
patent  was  for  a  different  invention  from  that 
described  in  the  original  patent,  or  to  show 
that  there  was  such  unreasonable  delay  in  ap- 
plying for  it  as  to  renderjlt  void  under  the  re- 
cent decisions  of  this  court,  was  entirely  mad 
missible  because  repugnant  to  the  decree.  Th" 
defendants  could  not  be  allowed  to  question  th* 
validity  of  the  patent  which  the  decree  bad  de- 
clared valid.  The  fact  that  the  reissue  was  ap- 
plied t)T  and  granted  fourteen  years  after  the 
date  of  the  origins!  patent  would,  undoubtedly, 
had  the  cause  been  defended  and  the  validity  of 
the  reissued  patent  been  controverted, have  been 
strongly  presumptive  of  unreasonable  delay; 
but  it  might  possibly  have  been  explained,  and 
the  court  could  not  say  as  matter  of  law,  and 
certainly,  under  the  decree  of  the  court,  the 
master  could  not  say,  that  it  was  unsusceptible 
of  explanation.  And  on  this  appeal  it  is  sure!  v 
irregular  to  question  the  allegations  of  the  bill. 
If  anything  appears  In  those  allegations  them- 
selves going  to  show  that  the  decree  was  erro- 
neous, of  course  it  is  assignable  for  error;  but 
any  attempt  to  introduce  facta  not  embraced  In 
those  allegations,  for  the  purpose  of  counter. 
..     ,      .     *■  manifest]  -'    " 

. riginalp 

clearly  Irregular 


sppesJ,  t. 
Theap 


appellants  nave  called  attention  to  one 
mauer  in  the  allegations  of  the  bill  on  which     . 
they  rely  for  the  purpose  of  showing  that,  as     '    1(*J 
matter  of  law,  the  reissued  patent  must  be  void. 
It  is  stated  in  their  10th  assignment  of  error,  as 

10th.  For  that,  on  the  face  of  die  bill  and 


gaily  grant© 
should  ban 


Id;  and  this  court  Is  now 
1U  V.  a. 

Digitized  by  G00gle 


THOMSON  T,  Woostbb. 


10*.  130 


asked  to  k>  hold,  because  the  Wll  avers  that  dur- 


ing the  fourteen  yean  of  the  original  term  of 

the  patent  the  validity  of  Bald  letters  patent  was 
established   tn  numerous  auits  in  the  Circuit 


Courts  of  the  United  States,  and  that  all  per- 
sons sued  took  licensee  and  paid  therefor,  as 
well  as  many  others  not  sued,  thereby  averring, 
In  substance,  that  the  original  letters  patent 
were  valid  and  operative: 

"Wherefore,  appellants  ask  this  court  to  hold 
that,  the  original  letters  patent  having  been  valid 
and  optratux,  as  averred  by  complainant,  for 
over  fourteen  yean,  no  reissue  thereafter  could 
be  legally  obtained,  because  invalidity  or  inop- 
erativeness are  conditions  precedent  to  the  grant 
of  a  reissue. " 

The  answer  to  this  assignment  is  obvious. 
The  suits  brought  on  the  original  patent  may 
have  been  for  Infringements  committed  against 
particular  parts  of  the  invention,  or  modes  of 
using  it  and  putting  It  into  operation,  as  to 
which  the  specification  was  clear,  full  and  suf- 
ficient; whilst,  at  the  same  tine,  there  may 
have  been  certain  other  parts  of  the  invention, 
or  modes  of  using  it  and  putting  it  into  opera- 
tion, as  to  which  the  speeiflcatlon  was  defective 
or  insufficient,  and  which  were  not  noticed  until 
the  application  for  reissue  was  made;  or,  in  the 
original  patent  the  patentee  may  have  claimed 
as  Els  own  invention  more  than  he  had  a  right 
to  claim  as  new — a  mistake  which  might  be  cor- 
rected at  any  time.  At  all  events,  the  court 
cannot  say,  as  mere  matter  of  law,  that  this 
■night  not  have  been  the  case. 

We  think  that  the  objection  to  the  decree  go- 
ing to  the  validity  of  the  patent  and  the  whole 
cause  of  action  cannot  be  sustained. 
]  We  are  then  brought  to  the  proceedings 
taking  the  account.  The  errors  assigned 
this  part  of  the  case  are  based  on  the  exceptions 
taken  to  the  master's  report,  which  have  al- 
ready been  noticed.  They  resolve  themselves 
into  two  principal  grounds  of  objection;  First, 
that  the  master  allowed  the  complainant  all  the 
profits  made  by  the  defendants  by  the  use  of 
the  patented  machine  in  folding  cloths  and 
stripe,  as  compared  with  doing  the  same  thing 
by  hand;  whereas  he  Bhopjd  only  have  allowed 
the  profits  of  using  the  complainant's  patented 
machine  as  compared  with  a  single  folder, 
which  the  defendants  allege  was  open  to  the 

Sblic  before  their  infringement  commenced. 
londljf,  that  the  master,  in  allowing  profits, 
took  no  account  of  the  fact  that  folded  strips, 
such  as  those  used  by  the  defendants,  were  an 
article  of  merchandise,  cut  and  folded  by  dif- 
ferent parties  at  a  charge  of  only  25  cents  for 
U4  yards,  or  about  one  sixth  of  a  cent  per 
yard;  whereas  the  defendants  were  charged 
with  a  profit  of  one  half  of  a  cent  per  yard. 
As  to  the  first  of  these  objections,  it  is  to 
observed,  first,  that  do  evidence  was  produced 
before  the  master  to  ahow  that,  during  the 
period  of  the  infringement,  there  was  open  ti 
the  public  the  use  of  any  machine  for  folding! 
single  edge,  which  was  adapted  to  the  worl 
done  by  the  defendants.  The  only  evidence 
adduced  for  that  purpose  was  the  letters  patent 
granted  to  a  P.  Chapin,  February  19, 18W,  and 
the  letters  patent  granted  to  J.  8.  McCurdy, 
dated  February  26,  I860.  No  evidence  was  in- 
troduced to  ahow  that  the  folding  guides  de- 
scribed in  those  patent*  were  adapted  to  the 
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folding  of  strips  for  corsets,  which  was  the 
work  required  by  the  defendants,  and  for  which 
they  used  the  complainant's  invention.  On  the 
contrary,  it  was  proved  by  the  positive  testi- 
mony of  the  complainant  (and  not  contradicted), 
that  the  Ohapin  device  could  not  be  used  for 
*  Iding  strips  of  materials  on  one  or  both  odges 

r  use  upon  corsets,"  for  reasons  fully  detailed 
_  the  testimony;  and  that  "the  McCurdy  de- 
vice i>  a  binder  calculated  and  adapted  to  fold 
selvage-edged  goods,  such  ss  ribbon  and  braid, 
and  will  fold  the  strip  passing  through  It  in  the 
center  only,"  "and  cannot  be  used  for  folding 
raw-edged  strips  of  cloth,  either  on  one  or  both 
edges.^  The  complainant  also  testified  that  t11' 
there  was  no  other  way  known  to  him  (and  he 
testified  that  he  had  large  experience  on  the 
subject)  to  do  work  like  that  done  by  the  de- 
fendants, except  by  band,  or  In  the  use  of  an- 
other patent  owned  by  him,  namely,  the  Bob- 
John  patent,  dated  April  19,  18M  (which  was 
J  reduced  in  evidence),  which  consisted  of  a 
tiding  guide,  folding  one  edge  In  combination 
with  a  device  for  pressing  said  fold  to  an  edge, 
and  then  passing  said  folded  strip  through  a 
narrower  folder,  folding  the  other  edge,  and 
pressing  said  fold  by  a  pressing  device.  No 
evidence  was  adduced  by  the  defendants  to  con- 
tradict this  testimony. 

It  is  proper  to  remark  nere  that  the  affidavit! 
presented  to  the  master,  and  those  afterwards 
presented  to  the  court,  as  grounds  of  the  respect- 
ive applications  to  reopen  the  proofs,  cannot  be 
loom  into  on  this  hearing.  They  form  no  part 
of  the  evidence  taken  before  the  master  on  the 
reference;  and  no  error  is  assigned  (even  if  error 
could  be  assigned)  to  the  refusal  of  the  court  to 
refer  the  case  back  to  the  master  for  the  purpose 
of  taking  further  testimony. 

The  second  objection  to  the  report  is,  that  the 
master.  In  estimating  the  profits  chargeable  to 
the  defendants,  did  not  take  Into  account  the 
fact  that  folded  strips,  such  as  those  used  by 
the  defendants,  were  an  article  of  merchandise, 
cut  and  folded  by  different  parties  at  a  charge 
of  only  25  cents  for  144  yards.  To  this  ob 
lection  it  may  be  observed,  that  the  evidence 
before  the  master  did  not  show  by  what  process 
such  folded  strips  were  made,  nor  whether  they 
were  not  really  made  by  infringing  the  com- 
plainant's patent.  As  the  proof  stood  before 
the  master,  they  must  have  been  made  by  the 
use  of  the  complainant's  machine,  for  there  w 


other  known  machine  by  which  they  could 
have  been  made  at  any  such  coat.  And  if  made 
by  the  use  of  complainant's  machine,  the  infer- 


must  be  that  the  persons  making  them 
were  infringing  the  complainant's  patent,  for 
they  are  not  named  In  the  list  of  those  to  whom 
the  complainant  had  granted  licenses,  which 
list  was  presented  before  the  master  at  the  de- 
fendants request.  If  made  by  such  Infringe- 
ment they  can  hardly  be  aet  up  against  the 
complainant  to  reduce  the  amount  of  profits 
made  by  the  defendants.  There  is  something  r  us 
singular  about  this  part  of  the  case.  If  folded  *• 
strips,   suitable  for  the  defendants'   purpose. 


they  not  procure  them  tn  that  way  after  being 
enjoined  against  using  the  complainant's  mr- 
chlne,  instead  of  making  them  by  the  disad- 
vantageous method  of  using  a  single  folder  and 
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folding  one  edge  at  a  time?  Was  it  from  a 
knowledge  of  the  fact  that  the  persons  who 
folded  such  strips  were  infringing  the  com- 
plainant's patent,  and  a  consequent  unwilling- 
ness to  become  further  complicated  in  such  in- 
fringements! At  all  events,  since  the  defend- 
ants chose  to  make  their  own  folded  strips  in 
their  own  factory,  instead  of  going  outside  to 
i-j  th«n,  or  nave  them  made  by  others. 


purchase  U 
they  canno 


plainant's  machine  for  that  purpose.  It  might 
have  been  a  better  financial  operation  to  have 
bought  of  others,  or  employed  others  to  make 


company  would  have  done  better  not  to  have 
mended  the  ends  of  their  battered  rails;  but  to 
have  had  them  cut  off;  but  aa  they  chose  to  per- 
form the  operation  they  became  responsible  to 
the  patentee  for  the  advantage  derived  from 
using  his  machine.  94  U.  5.  710  [bk.  24,  L. 
ed.  248.]  We  do  not  think  that  the  objection 
Is  well  taken. 

It  follows  that  all  the  reasons  of  appeal  must 
be  overruled. 


cause  back  to  the  master  for  the  purpose  of  _  _ 
opening  the  proofr,  although  some  observations 
on  that  point  are  submitted  in  the  brief  of  the 
appellants.  We  think  that  that  matter  was 
fairly  addressed  to  the  discretion  of  the  court, 
and  cannot  properly  be  made  the  ground  of  ob- 
jection on  this  appeal.  New  evidence,  discov- 
ered after  the  hearing  before  the  master  Is  closed 
may,  in  proper  cases,  be  ground  for  a  bill  of 
review,  on  which  issue  may  be  joined  and  evi- 
dence adduced  by  both  parties  in  the  usual  way. 
The  defendants  are  not  concluded  by  the  re- 
fusal of  the  court,  on  mere  affidavits,  to  refer 
the  cause  back  to  the  master.  An  examination, 
however,  of  the  affidavits  presented  to  the  court, 
[119]     does  not  convince  us  that  a  further  inquiry 


should  have  been  ordered. 

In  thus  considering  the  case  on  its 
presented  by  the  evidence  taken  before  the 
master,  bis  report  thereon,  and  the  except!* 
to  such  report,  we  have  deemed  it  unnecessary 
to  make  any  remarks  as  to  the  itatut  of  a  defend- 
ant before  a  master  on  a  reference  under  a  de- 
cree pro  eonfeao.  Both  parties  in  this  case 
seem  to  have  taken  for  granted  that  the  rights 
of  the  defendants  were  the  same  as  if  the  decree 
had  been  made  uponanswer  and  proofs.  Inthe 
English  practice,  it  is  true,  as  it  existed  at  the 
time  of  tne  adoption  of  our  present  Rules  (in 
1642),  the  defendant,  after  a  decree  pro  confetso 
and  a  reference  for  an  account,  was  entitled  to 
appear  before  the  master  to  have  notice  of,  and 
take  part  in.  the  proceedings,  provided  he  ob- 
tained an  order  of  the  court  for  that  purpose, 
which  would  be  granted  on  terms.  3  Dan.  Ch. 
Pr. ,  804, 1st  ed. ;  Ditto.  1868, 3d  ed.  by  Perkins; 
Heyn  v.  Heyn,  Jacob,  49.  The  former  practice 
in  the  Court  of  Chancery  of  New  York 
substantially  the  same.  1  Boff,  Ch.  Pr.,  _ 
1  Barb.  Ch.  Pr.,  479.  In  New  Jersey,  eicept 
in  plain  cases  of  decree  for  foreclosure  of  a 
mortgage  (where  no  reference  is  required),  the 
matter  is  left  to  the  discretion  of  the  court. 
Sometimes  notice  is  ordered  to  be  given  to  the 
defendant  to  attend  before  the  master,  and  some- 
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times  not;  as  it  is  also  in  the  Chancellor's  dis- 
cretion to  order  a  bill  to  be  taken  pro  eonfetio 
for  a  default,  or  to  order  the  complainant  to 
take  proofs  to  sustain  the  allegations  of  the  bilL 
Nixon's  Big.  Art  Chancery,  g  81;  Gen.  Ord. 
Ch.  XIV.,  8-7;  Brundager.Qooqfelka,  4HsJst 
Ch.  SIS. 

As  we  have  seen,  by  our  16th  Rule  in  Equity 
it  Is  provided  that  if  the  defendant  make  de- 
fault In  not  filing  his  plea,  demurrer  or  an- 
swer in  proper  lime,  the  plaintiff  may,  as  one 
alternative,  enter  an  order  as  of  course  that 
the  mil  be  taken  pro  confeuo,  "and  tltereupon 
Vie  came  ihall  be  proceeded  in  ex  parte."  The 
old  Rules,  adopted  in  1832,  did  not  contain 
this  *z  parte  clause;  they  simply  declared 
that  if  the  defendant  failed  to  appear  and  file  [120] 
his  answer  within  three  months  after  appear- 
ance day,  the  plaintiff  might  take  the  bill  for 
confessed,  and  that  the  matter  thereof  should 
be  decreed  accordingly;  the  decree  to  be  abso- 
lute unless  cause  should  be  shown  at  the  next 
term.  See  Equity  Rules  VI.  and  X.  of  1822, 
7  Wheat,  vn,  and  PettiOetoa  v.  Bean*.  4  Wash. 
C.  C.  338:  OHara  v.  MacQnuuU,  93  U.  S-,  150 
[bk  23,  L.  ed.  840].  Under  these  rules  the 
English  practice  was  left  to  govern  the  subse- 
quent course  of  proceeding,  oy  which,  as  we 
nave  seen,  the  defendant  might  have  an  order 
to  permit  him  to  appear  before  the  master,  and 
be  entitled  to  notice.  Whether  under  the  pres- 
ent rules  a  different  practice  was  intended  to  be 
introduced  is  a  question  which  it  is  not  paces 
sary  to  decide  in  this  case. 

The  decree  of  the  Circuit  (hurt  it  affirmed. 

True  copy.  Test: 

James  H.  MoKenner,  Clerk,  Sup,  Court,  U.  & 

CUed-lU  U.  a,  4M, 


UNITED  STATES,  Appt., 

*. 

DAVID  W.  MINOR. 

(See  S.  C,  Reporter's  ed.,  233-841,) 
Pubtie  kmdt— remedy  of  United  State*  in  equity 
to  let  atide  patent— fraud — deeition*  of  land 
officer* — fun*  far  eoncluiive. 

1.  The  United  States  has  the  same  remedy  In  a 
court  of  equity  to  set  aside  or  annul  a  patent  for 
'ma,  on  the  pound  of  fraud  In  proourliur  Its  iseus, 
rhlcb  an  individual  would  have  In  regard  to  hin 
trn  deed  procured  under  sf— " ' *— 


2.  The  doctrine  of  the  conclusiveness  of  Judjr-  r2*t41 
meats  and  decrees  of  courts,  as  between  those  who  *■■■•»» j 
are  parties  to  the  litigation,  is  not  applicable  to  the 


United  States.  In  n 


8.  Though  ithsauoon  said  very  truly  in  so  in 
that  the  officers  of  the  I*nd  Department  e: 
functions  in  their  OBtura  Judicial,  thai h"  ref 
to  oases  in  which  Individuals  have,  as  between  eeob, 
other,  contested  the  right  to  a  patent  before  those 
olnoers.  whose  decision  asto  the  facta  before  tbem 
Is  held  to  be  conclusive  between  those  parties. 

4.  But  fraud  or  imposition  on  those  officers.  Or  a 
radical  mistake  by  them  of  the  law  governing  the 
disposition  of  the  public  lends,  baa  always  beeobeld, 
to  be  subject  to  remedy  in  a  court  of  equity:  and 
whore  there  has  been  no  contest,  and  the  claim- 
ant produces  without  opposition  his  ex  ports  proofs 
of  performance  nf  the  necessary  conditions,  it  Is 

•Head  notes  by  Mr.  Juttice  Miu.au, 
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cmecUlj-  needful  that  equity  ihoula  give  the  «oy- 
■nmWDt  ■  remedy  If  Uumb  proott  are  founded  In 
fnud  aud  perjury. 

[No.  8B6.] 
Submitted  Jan.  7, 1MI5.     Decided  Mar.  SO,  1885. 

APFKALfroiu  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 
The  history  and  facta  of  the  can  appear  In 
the  opinion  of  the  court. 
Mr.  B.  F.  Phillip*.  8oiiottor-Qm.,  for  ap- 

Mr.  L.  D.  Uttmer.  for  appellee'. 

The  decision  of  the  officers  of  the  land  de- 
partment upon  the  facts  whether  the  preemp- 
tiouer,  Minor,  had  settled  upon  and  inbabltej 


Warrm  v.  Van  Brunt,  19  Wall.,  662  [86  TJ.  8. 
bk.  23,  L.  ed.  222);  Skeptey  v.  Ow#n,91U.  S.  840 
(bk.  23,  L.  ed.  427):  flee  also,  Marquee  v.  FrUbie, 
101  U.  8.,  476  (bk.  26,  L.  ed.  801);  Moore  v. 
Bobbin*,  96  U.  S.,  688  (bk.  24,  L.  ed.  BOO), 
Quinbyv.  Oonlan.VHJJ.  $.,  420  (bk.26.  Led., 
802);  Aiken  v.  Ferry,  6  Sawy.,  79;  Pane*  v. 
Burbank,  101  U.  S.,  516  (bk.  26,  L.  ed.  931.) 

The  particular  acts  of  fraud  charged  In  the 
bill  are  not  such  as  will  authorize  a  court  of 
equity  to  set  aside  or  disturb  the  judgment  and 
decision  of  the  land  officers. 

0. 8.  t.  Flint,  4  Sawy.,  42;  U.  8.  v.  Throtk- 
morion,  98  U.  8.  61  (bk.  26,  L.  ed.  98);  Smelt- 
ing Co.  t.  Kemp,  104  U.  B.,  640  (bk.  26,  L.  ed. 
876);  Venue  v.   Burbank  (supra). 

Courts  of  equity  have  no  jurisdiction  of  mat- 
ters of  forfeiture,  unless  specially  conferred  by 
statute.  Steven*  v.  Cody,  2  Curt.,  200.  Section 
2242  of  the  Revised  Statutes  does  not  confer  it 

The  bill  comes  too  late  and  the  claim  Is  stale. 

XsjT,JYaud,867,no(s,aDan.  Ch.Pr.,  1685; 
Eton*  v.  Baton,  99  Mass.,  218;  Plymouth  v. 
Mill*,  1  Allen,  438;  Badger  v.  Badger,  2  Wall., 
94  (69  C.  8.,  bk.  17,  L.  ed.  888);  Steam*  v. 
Page,  7  How.,  819;  1  Story,  Eq.  Jur.,  g  64  a;  2 
Story,  Eq.  Jur.,  §  1621  a, 

Mr.  Juetiat  Millar  delivered  the  opinion  of 

This  Is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  for  the  District  of  California,  dis- 
missing the  bill  of  the  United  States  oi  " 
morrer. 

The  object  of  the  bill  was  to  set  aside  and 
annul  a  patent  issued  by  the  United  States  to 
Minor,  on  January  5,  1870,  for  the  northwest 

nrier  of  section  18,  township  8,  north  range 
an  of  the  Humboldt  Meridian.    The  bill  as 
originally  filed  made  in  substance  the  following 


so  settled  upon  and  Improved  the  land  with  any 
iment  or  contract  with  any  person   by 

h  the  title  be  might  acquire  would  inure 

to  the  benefit  of  the  latter.  He  also  made  oath 
that  he  was  not  the  owner  of  820  acres  of  land 
In  any  State  or  Territory  in  the  United  States. 


•negation 

That  si: 


it  said  Minor,  on  the  23d  day  of  October, 
1874,  filed  the  declaratory  statement  In  the 
land  office  necessary  to  give  him  a  right  of  pre- 
emption to  the  land,  alleging  that  he  had  made 
if  that  jear;  and 


legine  the 
settlement  on  ft  March  20th  of  that  vi 
June  20,  1876,  he  made  the  usual  affidavit 


that  he  had  so  settled  on  the  land  In  March  of 
the  previous  year,  that  he  had  improved  it, 
built  a  house  on  it,  and  continued  to  reside  on 
tt  from  the  time  of  ssid  settlement,  and  had 
cultivated  about  one  acre  of  It.  He  also  made 
affidavit,  as  the  law  required,  that  he  had  not 
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sexy  to  perfect  his  right,  received  of  them  the 
usual  certificate  called  a  patent  certificate,  on 
which  there  was  Issued  to  him  at  the  General     [836] 
Laud  Office  In  due  time  the  patent  which  is 
now  assailed. 

The  bill  then  charges  that  all  these  statements, 
made  nnder  oath  before  the  land  offlcere,  were 
false  and  fraudulent.  That  defendant  had 
r  made  the  settlement,  nor  cultivation,  nor 
improvements  mentioned;  that  he  bad  never 
redded  on  the  land,  but  during  all  the  time  had 
lived  and  had  his  home  In  a  village  about 
twelve  miles  distant;  and  that  he  had  not  made 
these  proofs  of  settlement  to  appropriate  the 
land  to  bis  own  use,  but  with  Intent  to  sell  the 
same  to  some  person  unknown  to  the  plaintiff. 

It  Is  also  charged  that  defendant  produced, 
in  corroboration  of  his  own  statement,  the  affi- 
davit of  a  witness,  one  Joseph  Obuitt,  who  tes- 
tified to  the  settlement,  improvement  and  resi- 
dence of  defendant,  ell  of  which  was  false  and 
fraudulent  It  Is  then  alleged  that  by  these 
false  affidavits  the  land  officers,  supposing  them 
to  be  true,  were  deceived  and  misled  into  allow- 
ing said  preemption  claim  and  issuing  said  pa- 
tent, to  the  great  injury  of  the  United  States. 

A  demurrer  to  this  bill  having  been  sustained, 
plaintiff  was  allowed  to  file  an  amendment,  by 
which  it  Is  set  out  that  one  Richard  Spence  en- 
tered upon  the  west  half  of  the  quarter  section 
In  question  on  the  first  day  of  April,  1872,  with 
the  intention  of  preempting  the  same  as  soon 
as  the  lands  were  surveyed  and  open  to  pre- 
emption, and  that  on  the  23d  day  of  October, 
1874,  the  approved  plat  of  said  surveys  waa 
duly  filed  in  the  land  office  at  Humboldt,  and 
on  the  3d  day  of  December  thereafter  Spence 
made  his  declaratory  statement  for  the  west 
half  of  that  quarter  section  and  the  west  half 
of  the  southwest  quarter  of  the  same  section. 
It  is  further  alleged  that  Spence,  having  com- 
plied with  the  terms  authorizing  bis  preemption 
by  actual  residence,  Improvement  and  cultiva- 
tion, and  having  commuted  his  preemption 
right  for  a  homestead  right,  and  perfected  bis 
cultivation  and  improvement  by  a  Ave  years' 
residence,  and  paid  the  fees  of  the  officers, 
made  application  on  the  6th  day  of  April,  1880, 
for  his  patent,  to  which  he  was  legally  entitled; 
but  it  was  found  that  Minor's  patent  covered  ,_--, 
half  his  claim,  to  wit;  the  west  half  of  the  [*3flJ 
northwest  quarter  of  the  section. 

The  title  having  passed  from  the  United 
States  to  Minor  for  the  entire  quarter  section, 
no  patent  could  be  issued  to  Spence,  who  waa 
and  still  U  equitably  entitled  to  a  part  of  It 
To  this  bill,  as  amended,  the  Circuit  Court 
again  sustained  a  demurrer  and  dismissed  it 
and  from  that  decree  this  appeal  is  taken. 

The  Circuit  and  District  Judges  have  certi- 
fied a  division  of  opinion  on  eight  propositions 
of  law,  which  they  believe  to  arise  out  of  this 
demurrer,  as  follows: 

I.  Whether  the  frauds  and  perjury  alleged 
in  the  bill  as  the  equitable  grounds  for  vacating- 
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the  laail  office  upon  which  the  patent  Issued 
and  constitute  such  frauds  as  entitle  the  com- 
plainant to  relief  in  a  court  of  equity. 

II.  "Whether  perjury  and  false  testimony  la 
*  proceeding  before  the  laud  office,  such  as  al- 
leged in  the  said  amended  bill,  by  means  of 
which  a  patent  to  a  portion  of  tbe  public  land 
Is  fraudulently  and  wrongfully  secured,  is  such 
a  fraud  as  wlfj  require  a  court  of  equity  to  va- 
cate tbe  patent  on  that  ground  alone. 

"*.  Whether  the  decision  and  determination 


■nd  the  issue  of  a  patent  thereon,  are  not  con- 
clusive as  against  tbe  United  States  on  a  bill 
filed  to  vacate  the  patent  so  issued. 

IV.  When  the  United  States  files  a  biU  to  va- 
cate a  patent  on  the  ground  that  it  was  fraudu- 
lently obtained  upon  false  testimony,  as  alleged 
In  said  amended  bill,  whether  it  is  necessary  to 
offer  in  the  bill  to  return  the  purchase  money 
paid  for  the  land  by  the  patentee. 

T.  Whether  a  court  of  equity  will  enforce 
the  penalties  and  forfeitures  imposed  by  section 
2262  of  the  Revised  Statutes  of  the  United 
States,  for  obtaining  a  patent  to  land  upon  false 
affidavits. 
[837]  VI.  Whether  tbe  remedy  at  law  provided  by 

said  section  and  an  indictment  for  perjury  are 
not  the  only  remedies  for  the  wrong  alleged  in 
the  amended  bill. 

VII.  The  bill  of  complaint  having  been  orig- 
inally filed  in  this  case  on  June  IB,  1888,  more 
than  seven  years  and  five  months  after  the  is- 
sue of  the  patent,  whether  the  claim  to  vacate 
the  patent  on  tbe  ground  of  fraud  is  stale,  and 
whether  the  bill  ought  to  be  dismissed  on  that 
ground. 

VIII.  Whether  the  demurrer  to  the  said 
amended  bill  should  be  sustained. 

[2SS]  As  regards  the  last  of  these  questions,  it  does 

not  present  any  such  well  defined  point  of  law 
as  can  be  certified  to  this  court  for  an  answer. 
It  merely  presents  tbe  whole  case  without  show- 
ing a  distinct  point  in  regard  to  which  the 
judges  were  opposed  in  opinion.  U.  8.  v.  Wad- 
4m,  113  U.  a,  76  [bk.  28,  L.  ed.  673].  But,  as 
it  roust  be  answered  by  the  action  of  tbe  court 
in  affirming  or  reversing  the  decree,  this  is  im- 
material. 

With  regard  to  the  fourth,  fifth  and  sixth 
questions,  we  have  no  difficulty  in  holding  that 
neither  the  provisions  of  section  2262  of  the  Re- 
vised Statutes,  nor  the  liability  to  indictment, 
nor  the  actual  Indictment  and  conviction  of  the 
defrauding  party  for  perjury  in  such  case  as 
this,  in  any  manner  supersedes  or  debars  the 
United  States  of  the  remedy  by  bill  In  chancery 
to  vacate  the  patent  obtained  by  such  fraudu- 
lent practices.  On  the  contrary,  the  provision 
of  the  section  above  mentioned,  that  the  person 
who  makes  the  false  oath  in  the  premises  shall 
forfeit  any  money  he  may  have  paid  for  the  land 
answers  in  the  negative  the  fourth  question, 
namely:  Is  the  United  States  bound  to  offer  in 
the  bill,  in  a  case  like  this,  to  return  tbe  pur- 
chase money!  The  statute  declares  It  Is  for- 
feited, and  though  the  party  may  lose  the  land, 
he  also  loses  his  money  as  a  penalty  of  his  per- 
il e  seventh  question,  with  regard  to  laches 
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in  bringing  the  suit,  we  answer  by  saying,  that 
In  the  present  case  there  Is  no  such  laches  shown 
as  will  justify  tbe  court  Id  dismissing  the  bill. 
Waiving  for  the  present  the  general  propo- 
sition that  time  does  not  run  against  the  Gov- 
ernment, from  the  effect  of  which  we  see  no 
escape  in  the  short  period  of  seven  years  and  a 
half,  it  is  pretty  clear  on  tbe  face  of  the  bill,  that 
the  first  discovery  of  the  fraud  was  mode  when 
Spence,  on  applying  for  his  patent  under  the 
homestead  law,made  it  known  that  be  had  been 
residing  on,  Improving  and  cultivating  a  part 
of  the  land  Included  in  Minor's  patent  during 
the  time  Minor  swore  he  was  doing  the  same 
thing.  Of  course  lapse  of  time  as  a  defense  to 
a  suit  for  relief  for  these  frauds  did  not  begin  to 
run  until  the  fraud  was  discovered. 

The  first  three  questions  may  be  considered  [838] 
together.  If  an  Individual  or  a  corporation  had 
been  induced  to  part  with  the  title  to  land,  or 
any  other  property,  by  such  a  fraud  as  that  set 
out  in  this  bill,  there  would  seem  to  be  no  dif- 
ficulty in  recovering  it  back  by  appropriate  ju- 
dicial proceedings.  If  it  was  a  sale  and  con- 
veyance of  bind  induced  by  fraudulent  misrep- 
resentation of  facts  which  had  no  existence,  on 
which  the  grantor  relied  and  had  a  right  to 
rely,  and  which  were  essential  elements  of  the 
consideration,  there  would  be  no  hesitation  In 
a  court  of  equity  giving  relief;  and  where  the 
title  remained  in  tbe  possession  of  the  fraudu- 
lent grantee,  the  court  would  surely  annul  the 
whole  transaction,  and  require  a  reconveyance 
of  the  land  to  the  grantor.  The  case  presented 
to  us  by  the  bill  is  one  of  unmitigated  fraud 
and  Imposition,  consummated  by  means  of  rep- 
resentations on  which  alone  the  sale  was  made, 
every  one  of  which  was  false.  The  law  and 
the  rules  governing  these  preemption  sales  re- 

Sulred  in  every  instance  the  settlement  and  real- 
ence  for  a  given  time  on  the  land,  the  actual 
cultivation  of  apart  of  it,  and  building  ahouse 
on  it.  It  required  that  the  claimant  should  do 
this  with  a  purpose  of  acquiring  real  owner- 
ship for  himself  and  not  for  another,  nor  with 
a  purpose  to  sell  to  another. 

In  the  case  as  presented  by  this  bill  none  of 
these  things  were  done,  though  the  land  officera 
were  made  to  believe  they  were  done  by  tbe 
false  representation  of  tbe  defendant.  It  was 
a  case  where  all  the  requirements  of  tbe  law 


requirements  on  which  the  right  to  bc  _ ..  . 
land  rested.  There  can  be  no  question  of  tbe 
fraud  and  its  misleading  effect  on  tbe  officers 
of  the  Government,  and,  in  a  transaction  be- 
tween individuals,  it  makes  a  clear  case  for  re- 
lief. 


Is  there  anything  In  the  circumstance  that 
these  misrepresentations  were  supported  byper- 

iury,  that  Lhe  defendant  made  oath  to  his'false- 
,oods  and  procured  a  false  affidavit  of  a  witness 
to  corroborate  himself,  which  should  deprive  the 
injured  party  of  relief?  It  would  seem  rather 
to  add  to  the  force  of  tbe  reasons  for  such  re- 
lief that  fraud  and  falsehood  were  re-enforced 
by  perjury. 

Is  there  any  reason  to  be  found  in  the  rela-      [840]    ; 
tion  of  the  Government  to  such  a  case  as  this 
which  will  deprive  it  of  the  same  right  to  re- 
lief as  an  individual  would  have?  On  the  con- 
trary, there  arc  reasons  why  the  Government  ic 
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this  class  of  cases  should  not  be  held  to  the 
Mine  diligence  in  guarding  against  fraud  as  a 
private  owner  of  real  estate-  The  Government 
owns  millions  and  millions  of  acres  of  land, 
which  are  by  law  open  to  preemption,  home- 
stead and  public  ana  private  sale.  The  right 
and  the  title  to  these  lands  are  to  be  obtained 
from  the  Government  only  in  accordance  with 
fixed  rules  of  law.  For  the  more  convenient 
management  of  the  sale  of  these  lands,  and  the 
establishment  bj  individuals  of  the  inchoate 
rights  to  preemption  and  homestead,  and  their 
flnal  perfection  in  the  issuing  of  a  title,  called  a 
patent,  there  Is  established  in  each  land  district 
an  office  io  which  are  two  officers,  and  no  more, 
called  register  and  receiver.  These  districts 
often  include  twenty  thousand  square  miles  or 
more.  In  all  parts  of  which  the  lands  of  the  Gov- 
ernment subject  to  sale,  preemption  and  home 
stead  are  found.  These  officers  do  not,  they 
cannot,  visit  these  lands.  They  have  maps 
showing  the  location  of  the  government  lands 
and  their  subdivision  into  townships,  sections 
and  parts  of  sections,  and  when  a  person  de- 
sires to  initiate  a  claim  to  any  of  them,  he  goes 
before  them  and  makes  the  necessary  state- 
ments, affidavits  and  claims,  of  all  which  they 
make  memoranda  and  copies,  which  are  for- 
warded to  the  General  Land  Office  at  Wash- 
ington. 

For  the  truth  of  these  statements  they  are 
compelled  to  rely  on  the  oaths  of  the  parties 
asserting  claims,  and  such  ex  parte  affidavits  as 
they  may  produce. 

In  nine  cases  out  of  ten,  perhaps  In  a  much 
larger  percentage,  the  proceedings  are  wholly 
ex  parte.  In  the  absence  of  any  contesting 
claimant  for  a  right  to  purchase  or  secure  the 
land,  the  party  applying  has  it  all  his  own  way. 
He  makes  his  own  statement,  sworn  to  before 
those  officers',  and  he  produces  affidavits.  If 
these  affidavits  meet  the  requirements  of  the 
law,  the  claimant  succeeds,  and  what  Is  required 
b  so  well  known  that  it  is  reduced  to  a  formu- 
la. It  is  not  possible  for  the  officers  of  the 
.,  Government,  except  in  a  few  rare  instances,  to 

lz«J  knowanythlng  of  the  truth  or  falsehood  of 
these  statements.  In  the  cases  where  there  Is 
no  contesting  claimant  there  Is  no  adversary 
proceeding  whatever.  The  United  States  is 
passive ;  it  opposes  no  resistance  to  the  estab- 
lishment of  the  claim,  and  makes  no  Issue  on 
the  statement  of  the  claimant. 

When,  therefore,  he  succeeds  by  misrepre- 
sentation, by  fraudulent  practices,  aided  by 
perjury,  there  would  seem  to  be  more  reason 
why  the  United  Slates,  as  the  owner  of  laod  of 
which  it  has  been  defrauded  by  these  means, 
should  have  remedy  against  that  fraud — alt  the 
remedy  which  the  courts  can  give— than  in  tbe 
case  01  a  private  owner  of  a  tew  acres  of  land 
on  whom  a  like  fraud  has  been  practiced. 

In  a  suit  brought  by  the  United  Stales  against 
Moffat t  to  set  aside  a  patent  for  land  on  the 
ground  of  fraud  in  procuring  its  issue,  this 
court  said :  "  It  may  be  admitted,  as  stated  by 
counsel,  that  if,  upon  any  slate  of  facts,  the 
patent  might  have  been  lawfully  lasued,  tbe 
court  will  presume,  as  against  collateral  attack, 
that  the  facts  existed ;  bat  that  presumption 
lias  no  place  in  a  suit,  by  the  United  States  di- 
rectly assailing  the  patent  and  seeking  its  can- 
cellation for  fraud  in  the  conduct  of  those  offl- 
111  I'.  S.  U.  3.,  Boot  29. 


those  officers,  thi.  , 

Imposed  upon  and  deceived  by  the  fraud  and 
false  swearing  of  the  party  to  whom  the  patent 

The  learned  Judge  whose  opinion  prevailed 
In  the  Circuit  Court  and  is  found  in  the  record, 
has  been  misled  by  confounding  the  present 
case  with  that  of  U.  8.  v.  Throckmorton,  98  U. 
8.  61  [bk.  35,  L.  ad.  98],  and  Vance  v.  Bur- 
bank,  101  U.  8.  614  [bk  35,  L.  ed.  929]",  and 
thus  applying  principles  to  this  which  do  not 
belongjo  it. 

In  Throckmorton'*  Com,  it  is  true,  a  part  of 
the  relief  sought  was  to  set  aside  a  patent  for 
land  issued  by  the  United  States.  But  the 
patent  was  issued  on  the  confirmation  of  a 
Mexican  grant  after  proceedings  prescribed  by 
the  Act  of  Congress  on  that  subject.  These 
proceedings  were  judicial.  They  commenced 
before  a  board  of  commissioners.    There  were 


plaintiff,  and  the  United  States  w 
ant  Both  parties  were  represented  by  counsel, 
the  United  States  having  in  all  such  cases  her 
regular  District  Attorney  to  represent  her.  [2421 
Witnesses  were  examined  in  the  usual  way,  by 
depositions,  subject  to  cross-examinations,  and 
not  by  ex  parte  affidavits.  From  this  tribunal 
there  was  a  right  of  appeal  to  the  District 
Court,  and  from  that  court  to  tbe  Supreme 
Court  of  the  United  States  by  either  party. 
There  was  nothing  wanting  to  make  such  a 
proceeding,  In  the  highest  sense,  a  Judicial  one, 
and  to  give  to  Its  final  judgment  or  decree  all 
the  respect,  the  verity,  the  conclusiveness, 
which  belong  to  such  a  final  decree  between 


or  Mexican  grant,  and  was,  in  effect,  but  the 
execution  of  that  decree. 

It  was  to  such  a  case  as  this  that  the  ruling  in 
Throckmorton' t  Cam  was  applied.  The  court 
said  in  that  case,  which  was  a  bill  to  set  aside 
the  decree  of  confirmation:  "The  genuineness 
and  validity  of  the  concession  from  Micheltor- 
ena,  produced  by  complainant,  was  the  single 
question  pending  before  the  board  of  commis- 
sioners and  the  District  Court  for  four  years. 
It  was  the  thing,  and  the  only  thing,  that  was 
controverted,  and  it  was  essential  to  the  decree. 
To  overrule  the  demurrer  to  this  bill  would  be 


tried,  on  the  ground  of  fraud  in  the  doc- 
ument on  which  the  decree  was  made.  If  we 
can  do  this  now,  some  other  court  may  be 
on  twenty  years  hence  to  retry  the  same 
on  another  allegation  of  fraudulent  com- 
bination in  this  suit  to  defeat  the  ends  of  Jus- 
tice ;  and  so  the  number  of  suits  would  be 
without  limit  and  litigation  endless  about  the 
single  question  of  the  validity  of  this  docu- 

It  needs  no  other  remarks  than  those  we  have 
already  made,  as  to  the  nature  of  the  proceed- 
ing before  the  land  officers,  to  show  how  inap- 
propriate this  language  is  to  such  a  proceeding. 
lere  no  one  question  was  in  issue.  No  issue 
t  all  was  taken.  No  adversary  proceeding 
ras  had.    No  contest  was  made.    The  officers. 
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acting  on  such  evidence  u  the  claimant  pre- 
sented, were  bound  by  it  end  by  the  lav,  to  is- 
sue  a  patent.  They  bad  no  means  of  conl 
verting  Its  truth,  and  the  Government  had 
attorney  to  inquire  into  it  Surely  the  doctrine 
[243]  applicable  to  the  conclusive  character  of  the 
solemn  Judgments  of  courts,  with  full  jurisdic- 
tion over  the  parties  and  the  subject-matter, 
made  after  appearance,  pleadings  and  contest 
by  parties  on  both  sides,  cannot  be  properly 
applied  to  the  proceedings  in  the  land 
such  esses. 

So,  also,  as  regards  the  case  of  Tones  v.  Bur- 
bank  [tupra],  the  language  of  the  court  in  re- 
gard to  the  conclusiveness  of  the  decision  of  the 
land  office  must  be  considered  with  reference 
to  the  case  before  it.  That  was  not  a  cose  by 
the  grantor,  the  United  States,  to  set  aside  the 
patent,  but  by  a  party,  or  the  heirs  of  a  party, 
who  had  contested  the  right  of  the  grantee  be- 
fore all  the  officers  of  the  Land  Department  up 
to  the  Secretary  of  the  Interior,  and  been  de- 
feated, and  where  tne  whole  question  depended 
on  disputed  facts,  the  evidence  of  which  was 
submitted  by  the  contestants  to  those  officers. 
In  auch  a  case,  where  there  was  full  hearing, 
rehearing,  and  issues  made  and  tried,  the  ob- 
servation of  the  court,  "  that  the  decision  of  the 
proper  officers  of  the  department  is  in  the  nat- 
ure of  a  judicial  determination  of  the  matter 
in  dispute,"  is  well  founded. 

It  has  been  often  said  by  this  court  that  the 
land  officers  are  a  special  tribunal  of  a  quati 
judicial  character,  and  their  decision  on  *'-- 
facts  before  them  is  conclusive.  And  we 
not  now  controverting  the  principle  that  where 
a  contest  between  individuals,  for  the  right  to 
a  patent  for  public  lands,  has  been  brought  be- 
fore these  officers,  and  both  parties  have  been 
represented  and  had  a  fair  bearing,  thou  par- 
ties are  concluded  as  to  all  the  facts  thus  in 
issue  by  the  decision  of  the  officers. 

But  in  proceedings  like  the  present,  wholly 
at  parte,  no  contest,  no  adversary  proceedings, 

— .0  jnspect  fraud,  but  where  the  pa- 

■esult  of  nothing  but  fraud  and  per- 
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legal  title,  and  it  would  be  going  quite  too  far 
to  say  that  it  cannot  be  assailed  by  a  proceed- 
ing in  equity  and  set  aside  as  void,  if  the  fraud 
Is  proved  and  there  are  no  innocent  holders  for 
value.  We  have  steadily  held  that,  though  in 
the  absence  of  fraud  the  facts  were  concluded 
by  the  action  of  the  Land  Department,  a  mis- 
construction of  the  law,  by  which  alone  the 
[2441  successful  party  obtained  a  patent,  might  be 
corrected  in  equity;  much  more  when  there  was 
fraud  and  imposition. 

If,  by  the  case  as  made  by  the  bill,  Spenee's 
claim  had  covered  all  the  land  patented  to  Mi- 
nor, it  would  present  the  question,  whether  the 
United  States  could  bring  this  suit  for  Spenee's 
benefit.  The  Government,  in  that  case,  would 
certainly  have  no  interest  In  the  land  when  re- 
covered, as  It  must  go  to  Spence  without  any 
further  compensation.  And  it  may  become  a 
grave  question,  in  some  future  case  of  this 
character,  how  far  the  officers  of  the  Govern- 
ment can  be  permitted,  whe'n  it  has  no  interest 
in  the  property  or  In  the  subject  of  tie  litiga- 
tion, to  use  Its  name  to  set  aside  its  own  patent, 
forwbicb  it  has  received  full  compensation,  for 
the  benefit  of  a  rival  claimant.  The  question, 
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United  Slates  if  it  was  vacated,  and.  as  between 
the  United  States  and  Minor  It  was  one  trans- 
action evidenced  by  one  muniment  of  title,  the 
question  does  not  arise ;  certainly  not  on  de- 
murrer to  this  bill. 

The  result  of  these  considerations  is,  that  the 
first  and  second  questions  are  answered  in  the 
affirm!-*—      '     "  '  J    »-' -    -'--"-  --•'  --- 

rial.  " 

The  decree  of  the  Circuit  Court  it  reverted, 
and  the  eate  remanded far  further  proceeding* 
not  incontinent  with  (fits  opinion. 
True  copy.   Test  i 

James  H.  HcKenner,  Clerk,  Sup.  Court,  G.  b\ 


FARMTNGTON  VILLAGE,  Ptff.  in  Err., 
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EBEN  P.  PILLBBURY. 

(Boo  a.  C,  Reporters  ed.  138-1*5.) 
Jurisdiction;  coiUieivta 


law  prior  to  1875. 

1.  Under  the  Act  of  March  8, 1878,  the  holders  of 
promimory  notes  or  of  foreign  or  domestic  bllla  of 
eiohange,  who  are  citizens  of  a  State  In  which  the 
decisions  of  the  courts  have  been  adverse  to  their 

Interests,  cannot,  by  collusive  transfers  tr  "" 

ofotherStaf *- — — *' 


totlv  cognisable 


It  coupons  OO  municipal 


t.  The  holders  of  ii , ,— 

bonds  transferred  them,  to  the  amount  of  17.02!,  U. 
the  defendant  In  error,  the  consideration  being  a 
note  for  SGOOand  an  agreement  to  pay  over  the  bal- 
ance ot  flity  per  cent  of  (be  net  amount  when  col- 
lected. Bad,  that  a  suit  on  said  coupons  brought 
In  the  Circuit  Court  of  the  United  States,  ahoulcTbe 
discussed  for  want  of  Jurisdiction,  the  ease  being 
within  (he  Act  of  1BTK. 

[No.  199.] 
Argued  Mar.ie,  17,1885,  Decided  Mar.  90,198$. 

TN  ERROR  to  the  Circuit  Court  of  the  United 
1  States  for  the  District  of  Maine. 

This  action  was  brought  in  the  court  below 
by  the  defendant  in  error  to  recover  the  amount 
alleged  to  be  due  on  certain  Interest  coupons  of 
bonds  Issued  by  the  defendant 

A  jury  having  been  waived,  the  trial  by  the 
court  resulted  in  a  division  in  opinion  between 
the  judges.  The  opinion  of  the  presiding  judge 
being  in  favor  of  the  plaintiff,  judgment  was 
rendered  for  him  for  '10,406.89,  with  costs; 
whereupon,  the  defendant  sued  out  this  writ 
of  error. 

The  facts  of  the  case  are  stated  by  the  court. 

Mcsrrt.  William  L.  Putnatm  and  Thos. 
H.  Has/cell,  for  plaintiff  In  error. 

Moan,  Chswlei  F.  Libby  and  T,  B.  Seed, 
for  defendant  in  error. 

Mr.  Chief  Justice  W adtet  delivered  the  opf n 
ion  of  the  court: 
This  wss  a  suit  upon  coupons  for  semi-en- 


Kots.— Jurisdiction  of  Circuit  Courts  of  ate  iTMIcit 
States— euitt  Upon  municipal  bonds  ond  coupons— 
Act  of  1875.  The  principal  cases  In  the  Supreme 
Court  on  this  point  are  cited  In  the  opinion  In  tlie 


in  u.  s. 
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imal  interest  on  the  bond*  of  the  Farmington 
Village  Corporal  ion,  and  among  the  defenses 
set  up  was  one  to  the  effect  that  the  plaintiff 
was  not  a  bona  fide  holder  of  the  coupons  in 
■nit,  but  that  they  were  placed  in  his  hands 
merely  for  the  purpose  of  bringing  a  suit  in  the 
Circuit  Court  of  the  United  States.  The  case 
win  tried  by  the  court  without  the  Intervene 
tion  of  &  jury  and  comes  here  with  a  special 
finding  of  facts,  and  a  certificate  of  division  of 
opinion  between  the  judges  holding  the  court 
upon  certain  questions  arising  at  the  trial. 


ifled 


i  this: 
"Whether  the  plaintiff  can  maintain  an  action 
in  this  court  upon  the  coupons  declared  upon, 
the  bonds  or  instruments  towhichthey  were  at- 
tached not  being  assigned  to  him,  but  having 
been  issued  to,  and  always  held  by,  citizens  ol 

The  facts  applicable  to  this  question,  which 
appear  in  the  special  findings,  are  these: 
]  The  bonds  from  which  the  coupons  were  cut 

were  Issued  by  Farmington   Village  under  a 

Srivate  statute  passed  by  the  Legislature  of 
loine  authorizing  the  village  corporation  to 
raise  money  to  aid  in  the  extension  of  the  road 
of  the  Androscoggin  Rail  road  Company  to  some 
point  within  or  near  the  limits  of  the  Village. 
The  bonds  were  issued  by  the  assessors  and 
treasurer  of  the  Village  to  a  committee  of 
citizens,  who  were  authorized  to  sell  and  dis- 
pose of  them  for  the  purpose  mentioned  in  the 
statute.  Before  the  committee  received  any  of 
the  bonds  from  the  assessors  and  treasurer,  and 
before  July  1,  1870,  which  was  the  date  of  the 
bonds,  Jonas  BuTDham  and  eleven  others,  all 
citizens,  owners  of  property  subject  to  taxation 
and  taxpayers  in  the  V  illage  Corporation,  filed 
a  bill  in  equity  in  the  Supreme  Judicial  Court 
of  the  State  of  Maine,  in  Franklin  County, 
against  the  railroad  company,  the  assessors  and 
treasurer,  and  committee  of  the  Tillage,  to  en- 
join them  from  issuing  the  bonds,  on  the 
ground  of  a  want  of  authority  of  law  for  that 
purpose.  This  suit  was  entered  at  the  July 
Term,  1870,  of  the  court,  and  held  under  ad- 
visement until  the  3d  of  August,  1872,  when 
the  bill  was  dismissed  without  prejudice.  After 
Ibis,  on  the  12th  of  August,  1872,  other  tax- 
payers filed  another  bill  of  the  same  general 
character  against  the  same  defendants  and  the 
Tillage  Corporation  to  obtain  substantially  the 
hud e  relief ,  To  this  bill  the  Village  Corporation 
filed  an  answer  and  the  railroad  company  a 
general  demurrer.  The  case  was  heard  by  the 
court  at  the  July  Term,  1878,  and  kept  under 
advisement  until  August  27,  1878,  when  a  de- 
cree was  rendered  sustaining  the  bill  and  grant- 
ing the  injunction  prayed  for.  The  opinion  of 
the  court  is  reported  in  70  Me.,  515,  and  is  to 
the  effect  that  the  statute  authorizing  the  Vil- 
Ijge  Corporation  to  aid  the  extension  of  the  rail- 
road was  unconstitutional  and  void.  This  opin- 
ion was  concurred  in  by  only  four  of  the  eight 
Judges  composing  the  court  at  the  time  of  the 
caring.  One  judge  who  sat  in  the  cause  died 
while  tie  opinion  was  in  his  hands  for  exami- 
nation, and  bis  death  made  the  four  judges  a 
majority  of  the  court  at  the  time  of  the  de- 

Notwithstanding  the  pendency  of  the  origi- 
nal suit,  the  bonds  were  put  out  and,  with  the 
'     exception  of  a  few  only,  were  bought  by  riti- 
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zens  of  Farmington  and  members  of  the  Til- 
lage Corporation.  The  coupons  in  suit  were 
collected  from  various  holders  of  the  bonds,  all 
residents  of  Farmington  and  citizens  of  the 
State  of  Maine,  about  May,  1880,and  transferred 
to  the  plaintiff,  a  citizen  of  Massachusetts,  sep- 
arate from  the  bonds.  The  plaintiff  gave  his 
note  and  agreement  for  these  coupons  to  the 
agent  of  the  holders  wbohad  taken  them  lo  dis- 
pose of,  as  follows: 
"$500.  Boston.  May  5,  1880. 

For  value  received  I  promise  to  pay  to  P. 
Dyer  five  hundred  dollars  in  two  years  with 
interest.  E.  F.  Pillsbury." 

"Boston,  May  5,  1880. 

Whereas,  I  have  this  day  bought  of  P.  Dyer, 
of  Farmington,  coupons  of  the  Farmington 
Village  Corporation  to  the  amount  of  $7,922, 
and  given  him  my  note  for  the  same;  as  a  fur- 
ther consideration  for  sold  coupons,  I  agree 
that,  if  I  succeed  in  collecting  the  full  amount 
of  said  coupons,  I  will  pay  dim  fifty  per  cent 
of  the  net  amount  collected  above  said  five 
hundred  dollars,  and  pay  him  as  soon  as  I  col- 
lect the  money  from  said  corporation. 

E.  F.  Pillsbury." 

This  suit  was  begun  July  1,  1880. 

By  the  original  Judiciary  Act  of  September  r  141 
24,  1789,  chap.  20,  1  Stat,  at  L.,73,  it  was  pro-  L 
vided  (§'ll)  that  no  District  or  Circuit  Court 
should  "have  cognizance  of  any  suit  lo  recover 
the  contents  of  any  promissory  note  or  other 
chose  In  action  in  favor  of  an  assignee,  unless  a 
suit  might  have  been  prosecuted  in  such  court 
to  recover  the  said  contents  if  no  assignment 
had  been  made,  except  in  cases  of  foreign  bills 
of  exchange."  ThesameAct  provided  (§  12) 
for  the  removal  of  suits  from  a  State  Court  to 
the  Circuit  Court  by  a  defendant,  and  he  was 
required  lo  file  his  petition  for  such  a  removal 
at  the  time  of  entering  his  appearance  iu  the 
State  Court. 

By  the  Act  of  March  8,  1875,  chap.  137,  §  1,  [142 
18  Stat,  at  L.,  470,  %  11  of  the  Act  of  1789  was 
changed  so  as  to  provide  that  the  Circuit  and 
District  Courts  should  not  have  cognizance  of 
any  suit  founded  on  contract  in  favor  of  an  as- 
signee, unlessa  suit  might  have  been  prosecuted 
in  such  court  to  recover  thereon  if  no  assign- 
ment bad  been  made,  except  in  cases  of  prom- 
issory notes  negotiable  by  the  law  merchant  and 
bills  of  exchange.  By  the  same  Act,  sections 
2  and  8,  removals  could  be  effected  by  either 
party,  when  the  necessary  citizenship  existed, 
if  a  petition  was  Sled  therefor,  in  the  Stale 
Court,  before  or  at  the  term  at  which  the  cause 
could  be  first  tried,  and  before  the  trial  thereof. 
This  last  Act  also  contained  this  provision  (£  5): 
"If,  in  anv  suit  commenced  in  a  Circuit  Court  or 
removed  from  a  StateCourt  *  *  *  it  shall  appear 
to  the  satisfaction  of  the  Circuit  Court,  at  any 
time  after  such  suit  has  been  brought  or  re- 
moved thereto,  that  such  suit  does  not  really  and 
substantially  involve  a  suit  or  controversy  "prop 
crly  within  the  jurisdiction  of  said  Circuit 
Court,  or  that  the  parties  to  said  suit  have  been 
improperly  or  collusively  madeor  joined,  either 
as  plaintiffs  or  defendants,  for  the  purpose  of 
creating  a  case  cognizable  or  removable  under 
this  Act,  the  said  Circuit  Court  shall  proceed 
no  further  therein,  but  shall  dismiss  the  suit  or 
remand  it  to  the  Slate  Court  from  which  it  was 
removed,  as  justice  may  require,  and  shall  matte 
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such  order  as  to  costs  u  shall  be  Just,  but  the 
order  of  the  Circuit  Court,  dismissing  or  re- 
manding said  cause  to  the  State  Court,  shall  be 
reviewable  by  the  Supreme  Court  on  writ  of 
errror  or  appeal,  as  the  case  may  be." 

Under  the  Act  of  1789,  the  Jurisdiction  of  the 
Courts  of  the  United  States,  in  suit*  by  assign- 
ees of  choees  in  action,  was  confined  within 
narrow  limit*,  and  there  was  comparatively 
little  danger  of  collusion  to  create  a  case  of  that 
character  cognizable  by  those  courts,  because,  if 
the  owner  of  the  claim  could  sue  in  his  own 
name,  there  would  ordinarily  be  no  motive  for 
transferring  it  to  another  to  bring  the  action. 
In  that  Act  promissory  notes  ana  inland  bills 
of  exchange.,  the  form  of  negotiable  securities 
moat  used  m  tbe  transaction  of  ordinary  busi- 
ness by  citizens  of  the  United  States,  were  in- 
cluded in  tbe  prohibition  of  suits  by  assignees. 

The  subject  of  colorable  transfers  to  create  a 
e  for  the  Jurisdiction  of  the  Courts  of  tbe 


United  Stales  was  presented  for  the  most  part 
In  suits  for  the  recovery  of  real  property,  when 
a  conveyance  had  been  made  by  a  citizen  of 
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it  was  held  in  this  class  of  cases  that  the  citi- 
zenship of  the  parties  could  not  be  put  in  issue 
on  tbe  merits,  but  that  it  must  be  brought  for- 
ward at  an  earlier  stage  in  the  proceedings  by 
a  plea  In  abatement  in  the  nature  of  a  plea  to 
the  Jurisdiction,  and  that  a  plea  to  the  merits 
was  a  waiver  of  such  a  plea  to  the  Jurisdiction. 
lie  Wolfv.  Rabaud,  1  Pet,  488;  Statu  v.  Che, 
11  Pet,  88;  Sim*  v.  BumSg,  8  How.  1;  Smith 
v.  Kernochen,  7  How.,  218;  Jonetv.  League,  18 
How.,  81  [59  U.  8.,  bk.  IS,  L.  ed.  2841;  Da 
mn/  v.  ffiehotoA,  8  Wall.,  438  [70  U.  S..  bk. 
18,  L.  ed.  284],  And  upon  the  question  of 
transfer  it  was  uniformly  held  that,  if  the 
transaction  was  real  and  actually  conveyed  to 
the  assignee  or  grantee  all  the  title  and  interest 
of  the  assignor  or  grantor  in  the  thing  assigned 
or  granted,  It  was  a  matter  of  no  importance 
that  the  assignee  or  the  grantee  could  sue  in  the 
Courts  of  tbe  United  States  when  his  assignor 
or  grantor  could  not.  Asult  bysueb  an  assignee 
or  grantee  would  present,  in  reality,  a  contro- 
versy between  the  plaintiff  on  the  record  and 
the  defendant*.  McDonald  v.  Smaller/,  1  Pet, 
620;  Smith  v.  Kernochen,  mipra;  Barney  v. 
Baltimore,  8  WalL,288p8U.  B.,  bk.  lB.L.ed. 
827].  But  it  was  equally  well  settled  that  if 
the  transfer  was  fictitious,  the  assignor  or 
grantor  continuing  to  be  the  real  party  in  inter- 
est, and  the  plaintiff  on  record  but  a  nominal 
or  colorable  party,  bis  name  being  used  only 
for  tbe  purpose  of  Jurisdiction,  the  suit  would 


tbe  formal  assignment  or  conveyance,  and  that 
the  jurisdiction  of  the  court  would  be  deter- 
mined by  their  citizenship  rather  than  that  of 
the  nominal  plaintiff.  Maawellv. Levy,  BDall,, 
881;  8.  C.  4  Dall.,  830,  decided  by  Mr.  Justice 
Iredell  and  Peters,  J.,  in  the  Pennsylvania  Cir- 
cuit in  1797.  Smithv.  Kernoehtn,  tupra;  Bar- 
ney v.  Baltimore,  tupra. 

Such  was  the  condition  of  the  law  when  tbe 
Act  of  1875  was  passed,  which  allowed  suits 
to  be  brought  by  tbe  assignees  of  promissory 
notes  negotiable  by  the  law  merchant,  as  well 
is  of  foreign  and  domestic  bills  of  exchange. 
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if  the  necessary  citizenship  of  the  parties  csl- 


transfers,  so  as  to  make  colorable  parties  and 
create  cases  cognizable  by  the  Court*  of  the 
United  States.  To  protect  the  courts  as  well 
as  parties  against  such  frauds  upon  their  juris- 
diction, it  was  made  the  duty  of  a  court,  at  any 
time  when  It  satisfactorily  appeared  that  a  suit 
did  not  "  really  and  substantially  Involve  a  dis- 
~ute  or  controversy  "  properly  within  its  juris- 
iction,  or  that  the  parties  "  had  been  improp- 
erly or  collusfvely  made  or  joined  *  *  *  for 
the  purpose  of  crcatingacase  cognizable"  un- 
der that  Act,  "to  proceed  no  further  therein," 
but  to  dismiss  the  suit  or  remand  it  to  the  State 
Court  from  which  it  had  been  removed.  This, 
as  was  said  in  William*  v.  Aottawa,  104  U.  S. , 
211  [bk.  26.  L.  ed.  720],  "imposed  thedutyon 
the  court,  on  it*  own  motion,  without  wafting 
for  tbe  parties,  to  stop  all  further  proceedings 
and  dismiss  the  suit  the  moment  a  fraud  on  its 
Jurisdiction  was  discovered."  Tbe  old  rule 
established  by  the  decisions,  which  required  all 
objections  to  the  citizenship  of  the  parties,  un- 
less shown  on  the  face  of  the  record  to  be  taken 
by  plea  in  abatement  before  pleading  to  the 
merits,  was  changed,  and  the  courts  were  given 
full  authority  to  protect  themselves  against  the 
false  pretenses  of  apparent  parties.  This  is  a 
salutary  provision  which  ought  not  to  be  neg- 
lected. It  was  intended  to  promote  the  ends 
of  justice,  andiaequlvalenttoanexpresscnact- 
ment  by  Congress  that  the  Circuit  Courts  shall 
not  have  Jurisdiction  of  nulla  which  do  not 
really  and  substantially  involve  a  dispute  or 
controversy  of  which  they  have  cognizance, 
nor  of  suits  in  which  the  parties  have  wen  im- 
properly or  coUusively  made  or  joined  for  tbe 
purpose  of  creating  a  case  cognizable  under  tbe 
Act  It  does  not,  any  more  than  did  the  Act 
of  1780,  prevent  the  courts  from  taking  Juris- 
diction of  suits  by  an  assignee  when  the  assign- 
ment Is  not  fictitious,  and  actually  conveys  all 
the  interest  of  the  assignor  in  the  thing  assigned, 
so  that  the  suit  when  begun  involves  really  and 
substantially  a  dispute  or  controversy  in  favor 
of  the  assignee  for  himself  and  on  bis  own  ac- 
count against  the  defendant;  but  it  does  in  [145] 
positive  language  provide  that,  if  the  assign- 
ment Is  collusive  and  for  the  purpose  of  enabling 
the  assignee  to  sue  in  the  Court*  of  the  United 
States  for  (he  benefit  of  the  assignor,  when  tbe 
assignor  himself  could  not  bring  the  action,  the 
court  shall  not  proceed  in  the  case.  In  this  re- 
spect It  goes  further  than  the  rulings  of  the 
courts  under  the  Act  of  1780.  Under  its  pro- 
visions the  holders  of  promissory  notes  or  of 
foreign  or  domestic  bills  of  exchange,  who  are 
citizens  of  a  State  In  which  the  decisions  of  the 
courts  have  been  adverse  to  their  interests,  can- 
not by  collusive  transfers  to  citizens  of  other 
States  create  a  rase  apparently  cognizable  in 
the  Courts  of  the  United  States,  and  have  it 
prosecuted  by  their  assignees  in  those  tribunals 
for  their  benefit,  in  the  nope  of  securing  an  ad- 
judication in  that  jurisdiction  more  favorable 
to  their  interests.  The  Courts  of  the  United 
States  were  not  created  under  the  Constitution 
for  any  such  purpose.  Except  in  certain  speci- 
fied cases  they  have  no  jurisdiction  of  contro- 
versies between  citizens  of  tbe  same  State. 
We  are  clearly  of  opinion  that  this  case  falls 
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within  the  prohibitions  of  tbe  statute, 
bonds  to  which  the  coupons  now  In  suit     .. 
attached  went  all  bought  as  early  as  1871  < 


1872  by  citizens  of  the  State  of  Maine,  who  held 
and  owned  the  bonds  themselves  when  this  suit 
was  Drought.  Their  purchases  were  made  while 
a  suit  was  pending  in  thecourta  of  the  State  to 
test  the  validity  of  the  bonds.  On  the  97th  of 
August,  1878.  the  highest  court  of  the  State 
decided  in  effect  that  the  bonds  were  inopera- 
tive and  void,  for  want  of  constitutional  power 
in  the  Tillage  Corporation  to  issue  them.  Almost 
two  years  after  this  decision  these  coupons,  to 
the  amount  of  87,922,  were  collected  from  va- 
rious holders  of  bonds,  ail  residents  of  the  Vil- 
lage of  Fannington  nnq  citizens  of  Maine,  and 
transferred,  separate  from  tbe  bonds,  to  the 
present  plaintiff,  a  citizen  of  Massachusetts, 
under  an  arrangement  by  which  the  plaintiff 

Ec  to  the  agent  of  the  holders  of  the  coupons 
non-negotiable  promissory  note  for  $000, 
payable  in  two  years  from  dale,  with  interest, 
and  agreed,  "  us  a  further  consideration  for  said 
coupons,"  that  if  he  succeeded  in  collecting  the 
full  amount  thereof  he  would  pay  the  agent, 
ss  soon  as  the  money  was  got  from  the  corpora- 
tion, 80  per  cent  of  the  net  amount  collected 
above  the  $000.  This  suit,  begun  July  1, 1880, 
in  the  name  of  the  plaintiff,  is  the  result  of  that 
arrangement.  It  isa  suit  for  the  benefit  of  tbe 
owners  of  the  bonds.  They  are  to  receive  from 
the  plaintiff  one  half  of  the  net  proceeds  of  the 
case  they  have  created  by  their  transfer  of  the 
coupons  gathered  together  for  that  purpose. 
The  suit  is  their  own  in  reality,  though  they 
have  agreed  that  the  plaintiff  may  retain  one 
naif  of  what  he  collects  for  the  use  of  his  name 
and  his  trouble  in  collecting.  It  is  true  the 
transaction  is  called  a  purchase  In  the  papers 
that  were  executed,  and  that  the  plaintiff  gave 
his  note  for  $000,  but  the  time  for  payment  was 
put  off  for  two  years,  when  it  was,  no  doubt, 
supposed  the  result  of  the  suit  would  be  known. 
No  money  was  paid,  and  aa  the  note  was  not 
negotiable,  it  is  clear  the  parties  intended  to 
keep  the  control  of  the  whole  matter  in  their 
own  hands,  so  that  if  the  plaintiff  failed  to  re- 
cover the  money  he  could  be  released  from  his 
promise  to  pay.  In  the  language  of  Mr.  Juttice 
Field,  speaking  for  tie  court  iu  Detroit  v.  Dean, 
106  U.  8..  041  [bk.  27;  L.  ed.  802],  applied  to 
the  facts  of  this  case,  the  transfer  ol  the  coupons 
was  "  A  mere  connivance,  a  pretense,  the  re- 
sult of  a  collusive  arranzement  to  create "  in 
favor  of  this  plaintiff  "  a  fictitious  ground  of 


Judicial  tribunal  of  the  State. 


a.  Ml  fbk.  27.  L.  ed.  966] 
We  therefore  say,  In   i 


r- 


.  „ .  .  _  __'  to  the  first 
question  certified,  that  the  plaintiff  cannot 
maintain  the  action  in  the  Circuit  Court  upon 
the  coupons  declared  upon. 

The  judgment  of  the  Circuit  Court  it  come- 
qventlg  reverted,  and  the  cattte  remanded,  with 
inttructiont  to  ditmitt  thetuitforwantofjuri*- 
diction  and  without  prejudice. 

True  copy:  Test : 

James  B.  MoKouuej,  Clerk,  Sup.  Court,  U.  3. 

Ill  u.  s. 


B.  W.  MOWER,  F*ff.  in  Brr., 
NATHAN  FLETCHER 

B.  W.  MOWER,  P&.  in  Err.. 

NATHAN  FLETCHER  jutd  JOHN  D. 
BICENELL. 

(See  8.  C.  Reporter's  ed.,  UT,  USJ 
Judgment* — when  final. 

minates"  the  litigation  bs- 
e  merits  of  the  page,  so  that 

low  would  have  nothing-  U. 

Judgment  It  bad  already  rendered. 

[Not.  872.  878.1 
Submitted  Mar.  13,1886.  Decided  Mar.  SO  .1885. 


The  case  is  sufficiently  stated  by  the  court. 
On  motion  to  dismiss. 

Meter*.    J.   K.    Redingrtoa   and   M.   D. 
Brain  ord,  for  defendants  In  error.  In  support 


Mr.  Chief  JuttieeW aite  delivered  the  opin- 
ion of  the  court: 

These  motions  are  made  on  the  ground  that 
the  Judgments  for  tbe  review  of  which  the  writs 
of  error  were  sued  out  are  not  final  Judgments. 
The  Judgment  in  each  case  is  that  the  judg- 
ment of  the  state  district  court  "  Be,  ana  the 
same  is  hereby  reversed  with  costs,  with  direc- 
tions to  the  Superior  Court  of  Los  Angeles 
County  to  enter  Judgment  upon  tbe  findings  for 
the  plaintiff  as  prayed  for  in  his  complaint." 

That  Judgment  la  final  for  the  purposes  of  a 
writ  of  error  to  this  court,  which  terminates 
tbe  litigation  between  tbe  parties  on  the  merits 
of  tbe  case,  so  that,  if  there  should  he  an  af- 
firmance here,  the  court  below  would  have 
nothing  to  do  hut  to  execute  the  Judgment  it 
had  already  rendered.  Bottwiek  v.  Brinkerhoff, 
108  U.  8.  3  fbk.  27,  L.  ed.  78],  and  the  numer- 
ous cases  there  cited.  The  Judgments  in  these 
cases  are  of  that  character.  The  litigation  is 
ended,  and  the  riehts  of  the  parties  on  the  mer- 
its have  been  fully  determined.  Nothing  re- 
mains to  be  done  but  to  require  the  inferior 
court  to  perform  the  ministerial  act  of  entering 
the  Judgments  in  that  court  which  have  been 
ordered?  This  is  but  carrying  the  Judgment  of 
the  Supreme  Court,  which  has  been  rendered, 
into  execution.  Nothing  Is  left  to  the  Judicial 
discretion  of  the  court  below.  The  cases  relied 
on  in  support  of  the  motions  to  dismiss  were  all 
Judgments  or  decrees  of  reversal,  with  leave  for 
further  proceedings  in  tbe  inferior  court.  Such 
Judgments  are  not  final,  because  something  yet 
remains  to  be  done  to  complete  tbe  litigation. 

The  motion  in  each  of  the  cote*  it  overruled. 
True  copy.   Test: 

Junes  n.  McKenner,  Clerk,  Sup.  Court,  O.  8. 


1 1  vhot  ti  a  final  decree 
,  See  Gibbons  v.  Ofden, 
c.am.notg. 
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S3]      DETROIT  CITY  RAILWAY  COMPANY, 


JACOB  GDTHARD. 
(See  B.  C,  Reporter's  ed.,  188-187.) 


& 

2.  To  give 


itionod. 


it  Jurisdiction  It  must  appear 

a  the  face  of  the  record,  Dot  on'- 

.. .ueation  was  raised  and  presented 

the  highest  court  of  the  State  for  decision,  but  th 
It  was  decided,  or  that  Its  decision  was  necessary 
the  Judirnieut  or  decree  rendered  In  the  case, 

[No.  038.] 

Submitted  Mar.  X.1SS5.    Decided  Mar.  30,1885. 


the  opinion  of  the  court.     See,  also, 
180. 

Mr.  Henry  M.  Dnffield  for  defendant  In 


Mr.  Chief  Juttiet  Wavlte  delivered  tbe  opii 

Ion  of  the  court: 

This  is  a  motion  to  dismiss  a  writ  of  error  I 
the  Supreme  Court  of  Michigan  on  the  ground 
that  the  record  does  not  show  that  any  federal 
question  is  involved.     The  case  is  this  : 

The  Detroit  City  Railway  Company  was  or- 

fanized  in  May,  1863,  under  n  general  law  of 
lichigan  to  provide  for  the  construction  of 
train  railways,  passed  February  13,  1855,  to 
operate  a  street  railway  in  Detroit.  Article  15, 
§  1,  of  the  Constitution  of  the  Stale,  which 
went  into  effect  January  1,  1851,  is  as  follows  : 
"  Corporations  may  be  formed  under  general 
laws,  but  shall  not  be  created  by  special  Act, 
except  for  municipal  purposes.  All  laws 
passed  pursuant  to  this  section  maybe  amended, 
altered  or  repealed." 

Sections  22  and  31  of  the  law  under  which 
the  Railway  Company  was  incorporated  are  as 

"  Section  22.  Each  and  every  railway  com- 
pany formed  under  this  Act  shall  pay  to  the 
Treasurer  of  the  State  of  Michigan  an  annual 
tax  at  the  rate  of  one  half  of  one  per  cent  on 
the  whole  amount  of  capital  paid  in  upon  the 
capital  stock  of  said  company,  which  snid  tax 
shall  be  estimated  upon  the  last  preceding  re 
port  of  said  company,  and  shall  be  paid  to  tbe 


upon  all  the  property  of  said  company." 

"Section  31.     The  Legislature  may  at  t 
time  alter,  amend,  orrepeal  this  Act;  but  si 


Notb.— Jurisdiction— reBteuj  nf  federal  quatiom 
oriaiJio  in  state  courts.  Bee  Matthews  r.  Zane,  8  U 
S.  (t  Cranch),  :W2,  bk.  2, OM.iifX.!,- Martin  v.  Hunter. 
It  V.  8.  (I  wheat,),  MM,  bk.  L  97.  noie ;  Williams  v. 
Norrta,2S  U.S.  (Li  Wliuut.).  117, bk.  6,  671,  note. 


alteration,  amendment  or  repeal  shall  not  opcr- 
s  an  alteration  or  amendment  of  the  corpo- 
rights  of  companies  formed  under  it,  un- 
less specially  named  in  the  Act  so  altering  or 
amending  this  Act,  nor  shall  the  dissolution  of  L- 
any  such  company  take  away  or  impair  any 
remedy  given  for  or  against  said  corporation, 
its  stockholders  or  officers  or  any  liability 
which  shall  have  been  previoi^ly  incurred." 

Section  22  of  this  Act  was  repealed  March 
13,  1883.  In  the  repealing  Act  the  Detroit  City 
Railway  Company  was  not  specially  named. 

On  the  Uth  of  March,  1882,  a  general  tax 
law  was  enacted.     This  law  provided  that  ail 
proper!  v  within  the  Jurisdiction  of  the  Stale  not 
expressly  exempt  should  be  subject  to  taxation, 
and  that  all  corporate  property,  except  when 
me  other  provision  is  made  by  law,  should  be 
sessed  to  the  corporation  as  lo  a  natural  per- 
il in  the  name  of  the  corporation. 
Under  the  authority  of  this  last  law.  the  City 
of  Detroit  assessed  a  tax  on  the  property  of  tbe 
Railway  Company,  and  Guthard,  the  receiver 


regular  course  of  his  proceeding  for  the  col- 
lection, levied  upon  sixty-one  horses  to  sell  at 
public  auction  and  make  the  money.  Tbe 
Company  thereupon  brought  in  action  of  re- 
plevin for  the  recovery  of  the  horses.  Upon 
tbe  trial  of  this  action  the  only  question  in  dis- 

Sute  was  as  to  the  validity  of  the  tax.  The 
upreme  Court  of  the  State,  on  writ  of  error, 
decided  that  the  tax  was  valid,  and  gave  Judg- 
ment accordingly.  To  reverse  that  Judgment 
this  writ  of  error  was  brought 

The  rule  which  governs  our  jurisdiction  in 
this  class  of  cases  is  thus  stated  by  Mr.  Jwtice 
Miller  for  the  court  in  Bridge  Proprietor*  v. 
Hoboken  Co.,  1  Wall.,  143  [68  U.  S-,  bk.  17,  L. 
ed.  576]  i  "  The  court  must  be  able  to  see 
clearly,  from  the  whole  record,  that  a  certain 
provision  of  the  Constitution  or  Act  of  Congress 
was  relied  on  by  the  party  who  brings  the  writ 
of  error,  and  that  the  right  thus  claimed  by 
him  was  denied."  In  Crowed  V.  Handed,  10 
Pet. ,  898,  one  of  the  propositions  '  'established," 
after  a  careful  review  of  the  cases,  was,  "that 
it  is  not  sufficient  to  show  that  a  question  might 
have  arisen  or  been  applicable  to  the  case,  un- 
less it  is  further  shown,  on  the  record,  that  it 
did  arise,  and  was  applied  by  the  Slate  Court  In 
the  case."  And,  at  tbe  last  term,  in  Chouteau  [ 
v.  Oibton,  1UU.  S..200[bk.  28,  L.  ed.  400],  it 
was  said  :  "  From  the  beginning  it  bas  been 
held  that,  to  give  us  jurisdiction  in  this  classof 
cases,  it  must  appear  affirmatively  on  the  face 
of  the  record,  not  only  that  a  federal  question 
was  raised  and  presented  to  the  highest  court 
of  the  Slate  for  decision,  but  that  it  was  decided 
or  that  its  decision  was  necessary  lo  the  Judg- 
ment or  decree  rendered  in  the  case."  Jfttr- 
dock  v.  Memphis,  20  Wall.,  5B0,  636  [87  U.  8., 
bk.  22,  L.  ed.  429,  444]. 

The  reason  of  this  rule  is  obvious.  Our  ju- 
risdiction  for  Hie  review  of  a  judgment  of  the 
highest  court  of  a  State  depends  on  thedecision 
by  that  court  of  one  or  more  of  the  questions, 
specified  in  section  70S  of  the  Revised  Statutes, 
and  in  the  way  there  mentioned.  If  there  has 
been  no  such  decision  in  tbe  suit,  there  can  bo 
:c -examination  of  the  judgment  here.    It  is 


what  won  actually  decided 


that  w 
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uder,  not  what  might  hnve  been  decided  ;  and    BENJAMIN     BUTTERWORTH,    Commit-      rl-, 
m  our  jurisdiction  must  appear  affirmatively  rioner  ot  PRtentt,  AppL. 

on  the  face  Of  the  record  before  we  can  proceed, 
the  record  must  show  either  in  express  terms  or 

by  fair  implication,  not  only  the  question,  but  SAMUEL  HILL  it  at, 

its  decision.    It  is  not  enough  to  find  by  search- 
ing after  judgment  that  the  requisite  question  (Bee  B.C.,  Reporter's  ed.,  lxS-18"» 
might  have  been  raised  and  presented  for  de- 
It  must  appear  that  it  was  actually    JurUdiedon— eommiitUmer  of  patmtt—wher* 


raised  and  actually  decided,    Brown  v.  (Mo-  ««**>  <*  *att—tervtee  of  protat-wivtr  of 

rado,  106  U.  8.,  97  £bk.  27,  L.  ed.  183],  o^ectton  to  jurudtetum. 

It  remains  only  to  apply  this  well  established 

rule  to  the  facta  as  they  appear  in  this  record.  itatriot 

The  claim  now  is  that,  under  the  operation  of  ibKant 

sections  22  and  81  of  the  incorporating  Act,  the  tn  any 

State  entered  into  a  contract  with  this  corpora-  jnufof 

tion  not  to  subject  ft  to  taxation  otherwise  than  under 
in  the  way  provided  in  section  22,  unless  it  did 

so  by  a  statute  in  which  the  Company  should  be  W]j][ 

specially  named.    The  record  certainly  does  enoe* 

.<    not  show  that  any  such  claim  was  made  in  the  by  the 

'    State    Courts,  or  that  such  a  question  was  itSS" 

raised  or  presented  for  decision,  or  that  It  was  proper 

decided.     Nothing  of  the  kind  appears,  either  b  mite 

in  the  pleadings  or  the  findings  of  fact  on  which  hoIJls- 

aloDethecasewasheardiu  the  Supreme  Court  *  CD" 

The  apparent  question  presented  for  decision  Waaa- 

was  whether  the  State  had  changed  the  mode  of  ■jftdt 

taxation  by  what  was  done,  not  whether  it  was  mnt  W 
prohibited  by  the  Constitution  of  the  United 

otatesfromdoingsowithoutspecifyingthatthe  [No.  1044.1 

repeal  of  section  22,  and  the  provisions  of  tbe  Argued  Mar.  9,  18S5.     Decided  Mar.  SO,  188S, 

general  tax  law  of  1882,  were  to  operate  on  this  mine  pro  tunc  at  of  Mar.  S,  1S8S. 
particular  Company,   and  referring  to  it  by 

name.     No  judge,  in  deciding  the  case  as  it  A  PrEAL  from  the  Circuit  Court  of  the  Unit- 
came  up  on  the  record,  would  be  likely  to  sup-  21  ed  States  for  the  District  of  Vermont, 
pose  that.  If  be  gave  judgment  for  the  receiver  The  history  and  facts  of  the  case  appear  In 
of  taxes,   he  would  deny  the  Company  any  the  opinion  of  the  court. 

"right,   title,  privilege  or  immunity   special-  Mcttrt.  S.  F.  Phillips,  Solicitor- Gen.,  and 

ly  set  up  or  claimed  "  under  Ihe  Constitution  F.  T.  Brown,  for  appellant. 

of  the  United  States.     It  is  true  that  such  a  Metsrt.  Wm.  Edgar  Simoodsj  and  Kitt- 

right  might  have  been  set  up  and  claimed,  and  redge  llatkint,  for  appellees. 
if  the  court  below  had  certified  in  proper  form 

that  it  was,  and  that  it  was  denied,  we  could  Mr.  Chief  Juttieo  Waite  delivered  the  opin- 

Uave  taken  Jurisdiction      The  court  has,  how-  ion  of  the  court: 

ever,  notonly  nolmadesuchacertiflcate.but  it  This  is  an  appeal  from  s  decree  on  a  bill  In 

has  expressly  refused  to  do  so  upon  application  equity  filed  in  tbe  Circuit  Court  of  the  United 

specially  made  for  that  purpose.     All  this  ap-  States  for  tbe  District  of  Vermont  against  the 

pears  affirmatively  in  the  motion  papers.  Commissioner  of  Patents,  under  section  4815  of 

We  are  referred  to  the  opinion  of  the  court  the  Revised  Statutes.  That  section  is  as  follows: 
below,  which  is  found  in  the  transcript,  as  "  Section  481 5.  Whenever  a  patent  on  appli- 
sbowing  a  decision  of  the  federal  question  in-  cation  is  refused,  either  by  the  Commissioner  of 
volvud.  Tbe  Constitution  of  Michigan  re-  Patents  or  by  the  Supreme  Court  of  the  District 
quires  that  the  opinion  of  tbe  Supreme  Court  of  Columbia  upon  appeal  from  the  Comrnis- 
ihall  be  in  writing,  signed  by  tbe  judges  con-  sioner,  the  applicant  may  have  remedy  by  bill 
curring  therein,  and  filed  by  the  clerk.  From  in  equity;  and  the  court  having  cognizance 
the  opinion  in  this  case  it  appears  that  tbe  point  thereof,  on  notice  to  adverse  parties  and  other 
determined,  and  on  which  the  judgment  rested,  due  proceedings  had,  may  adjudge  that  such 
was  that  the  term  "  corporate  rights  "as  used  applicant  is  entitled,  according  to  law,  to  re- 
in section  31  did  not  include  incidental  privi-  ceive  a  patent  for  bis  invention  as  specified  in 
leges  and  immunities,  such  as  a  special  stand-  his  claim,  or  for  any  part  thereof,  as  the  facta 
ard  of  taxation.  No  reference  whatever  is  in  the  case  may  appear.  And  such  adjudica- 
made  to  any  question  of  charter  contract.  tion,  if  it  be  in' favor  of  the  right  of  the  appli- 

On  the  whole  we  are  satisfied  we  have   no  cant,  shall  authorize  the  Commissioner  to  issus 

jurisdiction  in  the  case,  and  the  motion  to  dit-  such  patent  on  the  applicant  filing  in  the  Patent 

mitt  it  granted.  Office  a  copy  of  the  adjudication,  and  otherwise 

True  eopv.    Test:  complying  with  the  requirements  of  law.     In 

Jams.  H.  MoKeonev.  Clerk,  Sup.  Court,  D.  8.  fl„  ca^g  wnere  tbere  j,  QO  oppoaing  VKnjt  „ 

Cited- US  U  &„*»■  mu  B-H,  copyof  tbe  bill  shall  be  served  on  the  Commia- 

'                    '  sioner;  and  all  'he  expenses  of  the  proceeding 

shall  be  paid  by  the  applicant,  whether  tbe  final 

decision  is  in  his  favor  or  not." 

On  filing  of  tbe  bill,  a  subpoena  was  Issued 
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Supreme  Court  or  the  United  States. 


Oct.  Term, 


commanding  the  "Commissioner  of  Patents  of 
the  United  btates  of  America"  to  appear  before 
the  court  in  Vermont  and  answer.  On  the  18th 
of  October,  1883,  the  Commissioner  made  the 
following  indorsement  on  the  writ: 

"Washington,  D.  C.  October  18th,  1888. 

I  hereby  accept  service  of  the  within  sub- 
poena, to  bave  the  same  effect  as  ff  duly  served 
on  me  by  a  proper  officer,  and  I  do  hereby  ac- 
knowledge' the  receipt  of  a  copy  thereof. 
E.  M.  Marble, 

Com'*  of  Patent*. 

(Office  of  Com'r  of  Patents.  Received  Oct. 
18, 1888.}" 

And  afterwards,  and  on  said  28d  day  of  Oc- 
tober, A.  D.  1888,  a  letter  from  the  Commis- 
sioner of  Patents  was  filed,  which  said  letter  Is 
in  the  words  and  figures  following: 

"Department  of  the  Interior,  ) 

United  States  Patent  Office,     [ 

Washington,  D.  C,  October  18, 1883.  ) 

Sir:  I  am  in  receipt  of  your  letter  of  the  16th 
Instant,  enclosing  copy  of  a  bill  of  complaint 
entitled  Hill  &  Prentice  et  ol.  «.  The  Commis- 
sioner of  Patents  of  the  United  States  of  Amer- 
ica, in  the  United  States  Circuit  Court  for  the 
District  of  Vermont,  praying  that  said 
direct  the  Commissioner  of  Patents  to  ii 
11311  Patent  to  the  assignees  of  Hill  &  Prentice  for 
the  invention  disclosed  and  claimed  in  their 
application  filed  in  this  office  March  30, 1880, 
for  an  improvement  in  milk  coolers;  also  a  sub- 
rxena  to  appear  and  answer  to  said  bill  on  the 
5th  proximo  and  a  certified  copy  of  said  sub- 
poena. I  herewith  return  the  aubpcena,  service 
accepted,  and  bave  to  Inform  you  that  I  shall 
not  appear  In  defense  in  said  bill. 
Very  respectfully, 

E.  M.  Marble,  Commitiumcr. 

Mr.  W.  E.  Simonds,  Hartford,  Conn." 

No  other  .service  of  process  was  made  on  the 
Commissioner,  and  he  made  no  other  appear- 
ance in  the  cause  than  such  as  may  be  implied 
from  his  acceptance  of  service  and  his  letter  as 
above.    In  due  course  of  proceeding  a  decree 


Vermont  Machine  Company,  as  assignee  of  said 
Inventors,  are  entitled  to  have  issued  to  them 
letters  patent  *  *  *  as  prayed  for  in  the 
petition  and  bill  of  complaint/'  No  one 
made  defendant  to  the  bill  except  the  Comi 
sioner  of  Patents,  and  Hill,  Prentice  and  the 
Machine  Company,  the  complainants,  were  all 
citizens  of  Vermont.  Benjamin  Butterworth, 
the  Commissioner  of  Patents,  took  this  appeal, 
and  the  only  question  presented  under  it  for 
our  consideration  is  whether  the  Circuit  Court 
of  the  District  of  Vermont  had  jurisdiction  so 
as  to  bind  the  Commissioner  by  the  decree  which 
was  rendered. 

It  is  contended  that  the  Supreme  Court  of 
tbe  District  of  Columbia  has  exclusive  jurisdic- 
tion of  suits  against  the  Commissioner  brought 
under  this  section  of  the  Revised  Statutes.  In 
the  view  we  take  of  this  case,  however,  that 
question  need  not  be  decided.  By  section  738 
of  the  Revised  Statutes,  as  well  as  by  the  Act 
of  March  3,  18TS,  chap.  137,  g  1. 18  Stat,  at  I.., 
470,  It  is  provided  in  substance  that,  with  some 
exceptions  which  do  not  apply  to  this  case,  "No 
civil  suit  shall  be  brought  before  either  of  said 
courts  (the  Circuit  or  District  Courts  of  the 
120 


United  States)  against  an  inhabitant  of  the 
United  States,  by  any  original  process,  in  any 
other  district  than  that  of  which  be  is  an  in- 
habitant, or  in  which  he  maybe  found  at  the 

of  Berving  the  writ."  We  entertain  no  [132] 
doubt  that  this  statute  applies  to  suits  brought 
under  section  4915.  Tbe  applicant  is  to  have 
his  remedy  under  that  section  by  bill  in  equity, 
and  by  the  adjudication  "of  the  court  having 
cognizance  thereof,  on  notice  to  adverse  parties 
andotherdueproceedingshad."  Abillincquity 
implies  a  suit  in  equity,  with  process  and  par- 
ties. The  prayer  for  process  is  one  of  tbe  com- 
ponent parts  of  the  structure  of  a  bill,  and  its 
purpose  is  to  compel  the  defendant  to  appear 
and  abide  the  determination  of  tbe  court  ou  the 
subject  matter  of  the  proceeding.  Story's  Eq. 
PI.  i  44. 

The  bill  in  this  ense  was  filed  against  tbe  Com- 
missioner alone,  and  It  does  not  appear  that  he 
was  an  inhabitant  of  the  district  of  Vermont. 
The  Patent  Office  is  in  the  Department  of  the 
Interior  (Rev.  Stat. ,  §  475),  which  is  one  of  the 
Executive  Departments  of  the  Government  at 
the  seat  of  government  in  the  District  of  Col- 
umbia. Rev.  Stat.,  §  437.  The  Commissioner 
of  Patents  is  by  law  located  in  the  Patent  Office. 
Rev.  Stat,  §  476.  His  official  residence  i» 
therefore  at  Washington,  in  the  District  of 
Columbia. 

The  subpoena  in  this  case  was  delivered  to 
him  in  tbe  District  of  Columbia,  and  his  accept- 
ance of  service  was  made  there.  That  is  ap- 
parent from  the  face  of  his  indorsement  and 
the  letter  which  was  written  afterwards,  and 
filed  in  the  cause,  undoubtedly  as  proof  of  a 
delivery  of  a  copy  of  the  bill  which  the  law  re- 

3uired  should  be  served  on  him.  Both  the  in- 
orsement  and  the  letter  purport  to  have  been 
written  at  Washington,  and  the  letter  in  the 
Patent  Office.  Unless,  therefore,  the  acceptance 
of  service  as  indorsed  on  the  writ  is  to  be  treated 
as  a  voluntary  appearance  by  the  Commissioner 
in  the  court  in  Vermont,  without  objection  to 
the  jurisdiction,  the  case  stands  as  it  would  If 
the  process  had  been  actually  served  on  blm  In 
the  District  of  Columbia  by  some  competent 
officer.  Tbe  Circuit  Court  was  of  opinion  thot 
by  his  acceptance  of  service  tbe  Commissioner 
waived  all  objection  to  the  jurisdiction  and  con- 
sented to  be  sued  away  from  the  scat  of  govern- 
ment and  from  his  residence.  In  this  we  think 
there  was  error.  The  fair  meaning  of  the  in- 
dorsement on  the  writ  is  that  the  Commissioner 
admits  the  service  with  the  same  effect  it  would 
have  if  made  by  an  officer  in  the  District  of  Co-  , .  _-, 
lumbia.  No  appearance  is  thereby  entered  in  l*°°J 
tbe  cause.  Service  of  tbe  subpeena  in  the  Dis- 
trict is  acknowledged,  but  nothing  more.  In 
the  letter  which  followed  the  indorsement  of 
service,  both  counsel  and  the  court  were  in- 
formed that  the  Commissioner  declined  to  ap- 
pear. The  parties  proceeded,  therefore,  at  their 
own  risk  and  without  the  consent  of  the  de- 
fendant to  the  jurisdiction  of  the  court.  Such 
being  the  case,  we  are  of  opinion  that  the  court 
was  without  jurisdiction  and  had  no  authority 
to  enter  the  decree  which  has  been  appealed 
from.  The  Act  of  Congress  exemrjts  a  defend- 
ant from  suit  In  any  district  of  which  be  is  not 
an  inhabitant,  or  in  which  he  is  not  found  at 
the  time  of  the  service  of  the  writ.  It  is  an  ex- 
emption which  be  may  waive,  but  unless  waived 

114  r.  s. 
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be  need  not  answer  and  will  not  be  bound  bv      *■  The  rights  of  a  corporation  are  determined  by 
anything  which  may  be  done  against  him  in    ^e  la»  In  force  when  It  ameljitobetiw. 

SS  STuJS&ffiS1'0" ,3"'  *■  F3S22  ShteKST ot  inaU 

Without  coo.lderioE  »J  ot  the  other  ouea-  ±T?<  "»  5"1?.0'  »"'  V,rB»h  ,.  „  „ 
Hon,  which  have  beeS  predated  In  the  eW  .J*  "JUS.  "'i™*  J^lrS^.Vf^S' 
meat,  or  vhleh  miiht  be  ea.ge.ted  oader  the   ^"".iS1.  01"0  ""M*  wf"  J**  b?  J1 

ana1  re^am)  tAa  da*  uilA  i'Mructioni  to  dU-    lhe  e°"ectlon  of  certain  taxes  alleged  to  be  Ule- 

M-tia-  •  r  v  J  v  j  entered  a  decree  in  accordance  wilh  the  prayer 

True  copy.    Teat:  "<*■  bj"-        _       .       . 

James  H.  McKenney,  Clerk,  Bup.  Court,  U.  8.       This  decree  having  been  reversed,  ou  appeal, 
by  the  court  below,  the  complainant  sued  out 
this  writ  of  error. 
"™  "  The  facts  are  stated  in  the  opinion. 

Mean.  Geo.  F.  Edmunds,  Willi  fun  J. 

CHESAPEAKE   AND    OHIO    RAILWAY  ttSStSSSSffSST "* •*"** 
COMPANY,  Ptff.  in  Err.,  Mr.  Cornelia..   C.  Waits,  Atty-Oen.  of 

e.  Wat  Virginia,  for  defendant  in  error. 

JOSEPH  S.  MILLER.  Auditor  of  the  State 

07  West  Virginia.  Mr.Jtutiee  Matthews  delivered  the  opinion 

of  the  court: 

(See  S.  C.  Reporter's  ed..  1TH8BJ  Tqjb  writ  0f  etror  hrjngs  mto  review  B  final 

_     ,.,  ,,  .  .      ...    ,.       .         decree  of  the  Supreme  Court  of  Appeals  of  the 

Co^itutxonalU^mpainngMtgattmofeon-    State  of  West  Virginia  dismissing  the  bill  of 

trwti—eorporahone—aempttonofprvper^of,    compiaiat  filed  hr  the  plaintiff  in  error,  the  cr- 

from  taxation,  a  veronal  prtmlege  wfoch  doa  .^signed  being  that  that  court  gave  effect  to 

""J*?  ^  P™wr— nsAf*  °f  wr^ratvm*   a  statute  of  the  State  alleged  to  be  void,  on  th« 

— bs  vhat  law  determined.  grouD(i  th,t  it  impaired  (&.  obligation  of  a  con- 

•  .«.    __™  ...,  1    ™.      .i„„. .•.>.„ „.     1   t™ct  between  the  plaintiff  in  error  and  the 

L  The  exemption  from  taxation  or  the  property  of    0,.,„  „.  ■,.•     ,  in >;:. 

the  Covington  and  Ohio  Railroad  Company,  granted  State  Ot  West  Virginia. 

S-  the  Act  of  che  Legislature  of  west  Virginia,  of  The  statute  thus  drawn  in  question  is  an  Act 

arch  1.  isw,  incorporating  mid  company  was  a  of  the  Legislature  of  West  Virginia,  passed 

pi-rvileire  personal  to  theoorporaUon,  wniefi  did  not    ,f >.  ~    ,%~n   _..,_,,   _  lu. .     .«  .u 

muhIo  the  purchaser  of  thS  property  under  fore-  March  7,  1879,  subjecting  the  property  of  the 

closure  proceedings.  plaintiff  in  error  in  that  State  tc  •«•■!<■>" 

J.  The  Act  of  the  Leg"'" '  """"  '"--'-'-  "■■              -       ■ 

or  February  IS.  1871.  ami 
latins  to  sale*  under  t 


>f  the  Legislature  of  West  Virginia,       The  contract  alleged  to  be  thus  broken  by 

i, lBfl,  amended  February  fl),  18J7,  re-  ....  „...-  ; ,  ? JZ.   , ._.._.-.. J 

„„„,, i  under  trust  deeds  and  n 

and  to  iurttclal  sales  of  the  property  of  n 


rHMS  2-a-j ;. ». oi ■«»-—, 


b  sale  andcomr™nc»^ttejlfl  m6^  entitled  "  An  Act  to  Incorporate  the  Cov- 
shall  succeed  "to  all  ington  and  Ohio  Railroad  Company,"  and  is  in 
men  inncDBw,  nfDH  ""u  privileges  *  •  •  as  the  following  words; 
^tm  Sil"  UnderVis^crthe^w  ' '  »•  The  rate  of  charge  by  said  company  for 
doa  not  take  any  exemption  or  immunity  from  passengors  and  freight  transported  on  the  main 
taxation  which  belonged  to  the  old  company;  the  line  and  branches  of  said  railroad  shall  never 
new  company  talies  all  grants  of  corporate  power- 
rights,  privileges,  franchises  and  immunities  nut 
t>  i ....  <~™  t...ti„»  i.  „„.  B  franchise,  be  made  in  such  charges  against  any  connect- 
ing railroad  or  canal  company  chartered  by  the 
taxation  upon  Die  property  of 

~,r    „1,.,H   ka  LrtAaad    1,.r    .1,,.   Ctalo 


NcTi-Corw^tons-Zranifttst*-™^  to  mort-    the  said  company  shall  be  imposed 
loe-^qsption  _ft™  tm^ojL    See.M.  *  L.  B.  K.    ,„ lU  ^  pron|£  'rf  ^j  cm*^  '&&  ^^ 

'  "percent  on  the  capita]  of  tbe  company. 


naoe— ri'«Mii)tln»  /rtmi  (ctraltun.    See  M.  & 
CoTV.  H-  Berry..  112  U.  8_  «M.  bh.  2K,  837.  ra 

No  presumption  can  be  maile  in  favi ' 

tetence  of  power  to  delegate  or  moi 

franchisee  which  do  not  pertain  to  the , ... 

Ocular  property.    A  grunt  of  authority  to  a  rail. 


road  company  to  mortgage  Its  property  and  fn__ 
chlses  would  refer  only  to  mch  franchises  as  pei 
lain  to  the  use  of  the  railroad  ;  It  would  not  enable 

exempt  from  taxation  in  connection  with  list 
gible  property.    Morawets  on  Corpor" *' 


Compare  also  Mayor  v.  Norwich,  etc.,  R.  11.  Co. 

™  "-'^  >™-  Meyer  T    '-' ™  * '-    ■»'•"- 

r.c..lt.ll. 


The  plaintiff  in  error,  complainant  below, 
alleging  that  ft  was  entitled  to  tbe  benefit  of 
this  exemption  by  way  of  contract  with  the 
State,  and  that  no  profits  had  been  made  by  it 
upon  its  capital,  prayed  for  an  injunction  to 
restrain  the  appellee,  the  auditor  of  West  Vir 
from  proceeding  under  the  Act  of  March 


jithig  among  others itho  above  ease  of  Chesapeake   f  1870,  to  assess  and  collect  any  tax  upon 
«  Ohio  H._  Co.  v.  Millar. n'™ipH»  wtlMn  rti- Rmta 


property  within  the  State. 

The  plaintiff  in  error  became  a  party  to  the 


t.  Columbus,  etc  ..it.  it.  Co ,.io  iHiioSt  ..37:;;  UMridgc  contract  contained  in  the  Act  of  Mat 

SftoVS  &"■  So^t-D  DoSn' i    K''''Tf  5  ^^  to  incorporate  the  Covington  and  Ohio  Railroad 

Mich..  3*B;  'pierce  v.  Emery,  33  N.  H.,  4H,  cited 'by  Company,  in  lhe  following  manner:    Tills  Act 

Hnraweti  aa  to  power  of  corporations  to  transfer  wns  similar  in   its  terms  to  one  passed  about 

bt^t>n  from  nation,  not  impU^d.  Tucker  v.  the^me  date  by  lhe  General  Assembly  of  tlw 

FercusoD,  83  U.  8.  [IS  Wall j.  bk.  32;  £05,  not*.  Slate  of  Virginia.     Both  had  in  view  the  com- 
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pletion  of  a  railroad  bom  Covington,  in  Vir- 
ginia, to  some  point  on  the  Ohio  River,  the  con- 
struction of  which  had  been  undertaken  bj  the 
State  of  Virginia  as  a  public  work  by  its  own 
means,  but  which  was  suspended,  after  an  ex- 
penditure of  several  million!  of  dollars,  in  con- 
sequence of  the  breaking  out  of  the  civil  war 
(n  1661.  A  portion  of  it  was  within  the  terri- 
tory that  became  West  Virginia,  and  thence- 
forward that  port  of  the  work  fell  within  the 
Jurisdiction  and  ownership  of  the  new  State. 
To  provide  for  its  completion  was  the  object  of 
the  Act  of  March  1.  1888,  to  incorporate  the 
Covington  and  Ohio  Railroad  Company.  That 
Act  did  not,  bv  its  terms,  create  a  corporation, 
but  authorized  a  future  organization  under  it. 
It  ceded  to  the  company,  when  constituted  and 
certified  as  thereinafter  provided,  "all  the 
rights,  interest  and  privileges,  of  whatsoever 
kmd,  in  and  to  the  Covington  and  Ohio  Rail- 
road and  appurtenances  thereunto  belonging, 
now  the  property  of  the  State  of  West  Virginia, 
upon  condition  that  it  shall  within  six.  months 
after  its  incorporation,  as  provided  In  the  10th 
section  of  the  Act,  commence,  and  within,  six 
years  complete,  equip  and  operate  a  railroad," 
etc.,  as  therein  described;  and  a  failure  to  com- 
ply with  this  condition  operated  to  forfeit  the 
title  to  the  road,  which  should  then  revert  to 
the  State. 
The  Act  also  appointed  commissioners  on  the 
.....  part  of  the  State  to  act  In  conjunction  with 
l*TWJ  otueTB  appointed  by  the  State  of  Virginia, 
whose  duty  it  was  to  offer  the  benefits  of  the 
charter  "  for  the  acceptance  of  capitalists,  so 
as  to  secure  the  speediest  and  best  construction, 

Suipment  and  operation  of  said  railroad." 
To  this  end," it  added,  "they are  empowered 
to  make  a  contract  with  any  parties  who  shall 
give  the  best  terms  and  the  most  satisfactory 
assurances  of  capacity  and  responsibility,  and 
to  introduce  into  raid  contract  any  additional 
stipulations  for  the  benefit  of  the  State  and  in 
furtherance  of  the  purposes  herein  declared  and 
not  inconsistent  with  this  Act,  which  contract 
shall  be,  to  all  intents  and  purposes,  as  much 
a  part  of  this  charter  as  if  the  same  had  been 
herein  included  at  the  time  of  the  passage  of 
this  Act"  The  certificate  of  these  commis- 
sioners of  the  due  execution  of  such  a  contract, 
and  the  organization  of  the  company,  should 
operate  to  confer  upon  said  company  all  the 


eminent  of  internal  Improvement  companies, 
so  far  as  not  inconsistent  with  that  Act. 
On  February   28,  1887,  the  Legislature  of 

West  Virginia  pa"-J  --    '  -*  '-  IJ-  '-- 

the  completion  of 
from  the  waters  of  the  Chesapeake  to  the  Ohio 
River,  which  authorized  the  consolidation  of 
the  Covington  and  Ohio  Railroad  Company, 
when  organized  under  the  Act  of  March  1, 
1S6I),  with  one  or  more  of  several  other  rail- 
,   including  the  West  Virgi  nil 


was  also  thereby  provided  that  the  Virginia 
Ontral  Railroad  Company  and  the  WestVir- 


inia  Central  Railway  Company,  or  either  of 
lem,  "may  contract  with  the  Covington  and 
Ohio  Railroad  Commissioners  for  the  construc- 
tion of  the  railroad  from  Covington  to  the  Ohio 
River,  and  In  the  event  such  contract  be  made, 
the  said  Virginia  Central  Railroad  Company, 
or  the  West  Virginia  Central  Railway  Com- 

giny,  shall  be  known  as  the  Chesapeake  and 
bio  Railroad  Company,  and  shall  be  entitled 
to  oil  the  benefits  of  the  charter  of  the  Coving- 
ton and  Ohio  Railroad,  end  to  all  the  rights, 
Interests  and  privileges  which  by  this  Act  are 
conferred  upon  the  Chesapeake  and  Ohio  Rail- 
road Company  when  organized." 

Accordingly,  on  August  31, 1888,  the  Com- 
missioners of  Virginia  and  of  West  Virginia  en- 
tered into  a  contract  with  the  Virginia  Central 
Railroad  Company  by  which  the  Chesapeake 
and  Ohio  Railroad  Company  was  formed  and 
under  which  It  was  organized,  and  the  s 


ins  and  amending  the  charter  of  the  Chesapeake 
and  Ohio  Railroad  Company,  passed  January 
38,  1870."  Among  other  things,  it  was  there- 
in provided  that  the  Company  might  borrow 
such  sums  of  money,  at  a  rate  of  Interest  not 
exceeding  eight  per  cent  per  annum,  as  might 


be  necessary,  in  addition  to  the  funds  arising 
from  stock  subscriptions,  for  the  completion  of 
the  road,  and  should  have  power  U 


lien  on  its  property  and  resources  to  secure  the 

Kyment  of  the  principal  and  interest  of  such 
ins;  and  the  Chesapeake  and  Ohio  Railroad 


the  benefits  of  the  charter  of  the  Coving- 
ton and  Ohio  Railroad,  and  to  all  the  rights, 
interests,  benefits  and  privileges,  and  be  subject 
to  all  the  duties  and  responsibilities  provided 
and  declared  in  the  said  contract  and  In  the 
statutes  therein  referred  to. 

In  pursuance  of  these  powers,  the  Chesapeake 
and  Ohio  Railroad  Company  completed  the 
contemplated  line  of  railroad  and  put  the  same 
In  operation,  not  indeed,  strictly  within  the 
time  limited  in  the  charter,  but  the  forfeiture 
thereby  incurred  was  released  by  an  Act  of  the 
Legislature  of  West  Virginia  passed  February 
20,  1877. 

In  the  meantime,  to  raise  the  funds  necessary 
to  complete  the  construction  and  equipment  of 
the  road,  a  large  amount  of  bonds  had  been  is- 
sued by  the  Company,  secured  by  several  deeds 
of  trust,  the  particulars  of  which  are  fully  set 
out  in  the  bill;  and  default  in  the  payment  of 
interest  having  occurred,  due  prowedings  for 
the  foreclosure  and  sole  of  the  property  em- 
braced in  the  deeds  of  trust  were  prosecuted  to 
final  decrees  in  thecourtsof  Virglniaand  West  [181] 
Virginia;  so  that,  in  the  latter,  all  of  the  mil  rood 
and  other  property  situate  in  that  State  were 
brought  to  sale  under  a  decree  of  the  Circuit 
Court  of  the  County  of  Kanawha,  in  West  Vir- 
ginia, rendered  on  December  18,  1877,  and 
weresold  and  conveyed  to  the  purchasers,  who, 
in  pursuance  of  the  statute  then  in  force  appli- 
cable thereto,  became  a  corporation  under  the 
name  of  the  Chesapeake  and  Ohio  Railway 
Company,  the  plaintiff  in  error  in  these  pro- 
ceedings. 

The  Btatute  under  which  these  proceedings 
took  place  was  an  Act  of  the  Legislature  of 
West  Virginia  passed  February  18,  1871,  relnt- 
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Ing  to  sales  made  under  deeds  of  trust  or  mort- 
gages by  railroads  or  other  internal  Improve- 
ment companies  in  that  State,  as  amended  by 
an  Act  passed  February  20,  1877,  extending  its 
provisions  to  judicial  sues. 

It  was  provided  by  these  Acts  that  "  if  a  sale 
be  made  under  n  deed  of  trust  or  mortgage  ex- 
ecuted by  a  railroad  or  other  internal  improve- 
ment company  in  this  State,  on  all  its  works 
and  property,  and  there  be  a  conveyance  pur- 
suant thereto,  such  sole  and  conveyance  shall 
pass  to  the  purchaser  at  the  sale,  not  only  the 
works  and  property  of  the  company,  as  they 
were  at  the  time  of  making  the  deed  of  trust  or 


may ,  after  that  time  and  before  the  .... 
constructed,  and  all  other  property  of  which  it 
may  be  possessed  at  the  time  of  the  sale,  other 
than  debts  due  to  it.  Upon  such  conveyance 
to  the  purchaser,  the  said  company  shall  ipto 
fade  be  dissolved.  And  the  said  purchaser  shall 
forthwith  be  a  corporation  by  any  name  which 
may  be  set  forth  in  said  conveyance,  or  in  any 
writing  signed  by  him  or  them,  and  recorded 
in  the  recorder's  office  of  any  county  wherein 
the  property  so  sold,  or  any  part  thereof,  Is  sit- 
uated, or  where  said  conveyance  is  recorded. 

"2.  The  corporation  created  by  or  in  conse- 
quence of  such  sale  and  conveyance  shall  suc- 
ceed to  all  such  franchises,  rights  and  privi- 
leges and  perform  ell  such  duties  as  would  have 
been  had,  or  should  have  been  performed  by 
tbe  first  company,  but  for  such  sale  and  con- 
veyance; save  only  that  the  corporation  so  cre- 
ated shall  not  be  entitled  to  debts  due  to  the 
I18*]  first  company,  and  shall  not  be  liable  for  any 
debts  of,  or  claims  against,  the  said  first  com- 
pany, which  may  not  be  expressly  assumed  in 
the  contract  of  purchase;  and  that  the  whole 
profits  of  the  business  done  by  such  corporation 
shall  belong  to  the  said  purchaser  and  bis  as- 
signs. His  interest  in  the  corporation  shall  be 
personal  estate,  and  he,  or  his  assigns,  may  cre- 
ate so  many  shares  of  stock  therein  as  he  or 
they  may  think  proper,  not  exceeding,  together, 
the  amount  of  slock  in  the  first  company  at  the 
time  of  the  sale,  and  assign  the  some  in  a  book 
kept  for  tbat  purpose.  The  said  shares  shall 
thereupon  be  on  the  footing  of  shares  in  joii 


on  such  day  and  at  such  place  as  shall  be  fixed 
by  the  said  purchaser,  of  which  notice  shall  be 
published  for  four  successive  weeks  in  a  news- 
paper printed  in  each  county  in  the  State  where- 
in said  corporation  may  do  business." 

These  provisions  are  copied  from  the  Code 
of  Virginia  of  1800,  chap.  61,  SS  38,  29  and  81. 
This  circumstance  is  material  to  the  case,  as 
urged  by  the  plaintiff  in  error,  in  view  of  the 
provision  of  the  first  section  of  the  Act  of  the 
Legislature  of  West  Virginia  of  March  1,  1868, 
to  incorporate  the  Covington  and  Ohio  Rail- 
road Company,  which  provided  for  its  future 
organization  as  a  corporation,  "according  to  the 
provisions  of  the  Code  of  Virginia,  second  edi- 
tion, for  the  government  of  incorporated  com- 
Eioies."  It  remains  to  be  added  that  the  Leg- 
lature  of  West  Virginia  passed  an  Act  on  Jan- 
uary 81,  187B,  to  amend  section  7  of  the  Act  to 
Incorporate  the  Covington  and  Ohio  Railroad 
Company,  so  as  to  omit  from  it  altogether  the 
HI  U.  S. 


clause  containing  the  exemption  from  taxation. 
Chap.  5,  West  Va.  Acts,  1879. 

That  the  Chesapeake  and  Ohio  Railroad  Com- 
pany, by  virtue  of  its  organization  as  a  corpora- 
tion under  the  Act  of  March  1, 1866,  became  en- 
titled to  the  exemption  from  taxation  secured  by 
the  7lh  section  of  tbat  Act,  and  that  as  a  matter 
of  contract,  hi  notdeniedordisputed.  Wheth- 
er tbe  Chesapeake  and  Ohio  Railway  Company 
succeeded  to  that  right  and  immunity.  Is  the 
question  to  be  determined. 

It  is  quite  clear  that,  as  a  contract  originally 
entered  Into  between  the  StAta  of  West  Virginia  [183] 
and  the  stockholders  who  organized  the  Chesa- 
peake and  Ohio  Railroad  Company,  under  the 
Act  of  March  1,  1866,  It  was  personal  to  that 
Corporation,  and  Intended  to  benefit  those  who 
should  be  induced  to  subscribe  to  its  stock. 
Every  circumstance  that  is  referred  to  for  the 
the  purpose  of  proving  its  nature  aa  a  contract, 
such  as,  that  the  State  bad  already  sunk  a  large 
amount  of  money  In  an  incomplete  and  there- 
fore unprofitable  public  work,  tbat  it  was  very 
desirous  to  induce  private  capitalists  to  finish 
its  construction,  and  to  that  end  was  willing  to 
cede  to  them  the  property  itself,  and  the  fran- 
chises of  a  railroad  connected  with  it;  and,  by 
way  of  further  inducement,  to  exonerate  the 
property  in  their  hands  from  all  burdens  of 
taxation  until  the  investment  yielded  a  profit 
equal  to  ten  per  cent  upon  the  capital  invested ; 
also  prove  tbat  the  only  persons  in  contempla- 
tion as  beneficiaries  of  these  privileges  and  im- 
munities were  thoae  who  were  willing  to  risk 
their  money  in  an  enterprise  tbe  future  success 
of  which  could  only  be  regarded  as  doubtful. 
The  contract  was  not  for  the  benefit  of  those 
who  should  become  creditors  of  tbe  Company, 
further  than  the  fact  tbat  the  property  of  the 
Company  was  Itself  exempted  from  the  charge 
of  taxation  would  enhance  Its  credit  by  secur- 
ing to  mortgage  bondholders  alien  which  could 
not  be  subordinated  by  the  State.  It  was  not 
made  with  the  creditors  of  the  Company,  nor 
was  it  conferred  as  a  franchise  inhering  in  the 
property  itself,  so  as  to  pass  by  way  of  Incum- 
brance or  assignment  to  mortgagees  or  purchas- 
ers. The  language  of  the  clause  which  con- 
tains the  exemption  Is  explicit  It  is,  that 
■'No  taxation  upon  the  property  of  the  said 
Company  shall  be  Imposed  by  tbe  State  until 
the  profits  of  tbe  said  Company  shall  amount  to 
ten  per  cent  on  the  capital  of  the  Company." 
But  one  company  is  spoken  of,  and  that  is  the 
company  to  be  incorporated  under  the  Act. 
The  property  to  be  exempt  is  the  property  of 
tbat  company  and  of  no  other,  and  while  It  con- 
tinues to  be  the  property  of  that  company  and 
no  longer.  And  tlie  exemption  is  to  cease  when 
the  profits  of  that  particular  company  have 
reached  the  limit  designated,  and  that  limit  is 
measured  by  a  ratable  proportion  fixed  with 
reference  to  the  capital  to  be  subscribed  to  form  [1841 
that  company  and  no  other.  And  there  are  no 
words  of  assignability  attached,  either  express- 
ly or  by  any  implication,  to  this  immunity. 
The  reasons  for  considering  such  an  exemp- 
tion to  be  a  privilege  pertaining  to  the  corpora- 
tion, and  not  Inhering  in  the  property,  and 
passing  to  an  assignee,  were  fully  elated  by  Mr. 
Justice  Field  in  delivering  the  opinion  of  the 
court  in  the  cose  of  Morgan  v.  Ltmitiana,  08 17. 
128 


Digitized  by  G00gle 


170-189 


Burma  Ootjkt  of  the  Unttbd  Statbb. 


Oci.  Taut, 


8.,  317  [bk.  28,  L.  ed.  860],  and  have  been  uni- 
formly applied  to  similar  cases  subsequently. 
WiUtmv.  Gainet,  108  U.  8.  417  [bk.  28,  L.  ed. 
401] ;  LouiteiUt  &  A'tu&vilh  B.  B.  Oo.  v.  Palma, 
100  U.  8.  244  [bk.  27,  L.  ed.  9221;  Mtmpkit  & 
Little  Rock  B.  B,  Oo.  *.  B.  K.  Oomr:,  112 
U.  S.,  609  [bk.  28,  L.  ed.  6871;  8t.  Louit,  I.  St. 
A  S.  B.  Co.r.B.R.  Comrt.,  118  U.S.  465.  jbk. 
28,  L.  ed.  10061.  And  the  circumstances  of  the 
case  distinguish  It  from  that  of  Humphrey  v. 
PegwM,  16  Wall.,  244  [88  U.  S.,  bk.  21,  L.  ed. 
826]. 

There  is  no  claim  made  that  the  exemption 
passed  to  the  trustees  in  the  trust  deeds  or 
mortgages  given  to  secure  the  payment  of  the 
bonds  of  the  Company ;  and  none  can  be  made 
that  it  passed  to  the  purchasers  by  tbe  judicial 
sale  made  under  the  decree  for  foreclosure  and 
sale,  by  force  of  the  statute  declaring  what  such 
a  sale  should  pass.  The  language  of  the  Act 
upon  this  subject  is,  that  "  such  sale  and  con- 
veyance shall  pass  to  the  purchaser  at  the  sale, 
not  only  the  works  and  property  of  the  com- 
pany, as.  they  were  at  the  time  of  making  the 
deed  of  trust  or  mortgage,  but  any  works 
which  the  company  may,  after  that  time  and 
before  the  sale,  have  constructed  and  all  other 
property  of  which  it  may  be  possessed  at  the 
time  of  the  sale,  other  than  debts  due  to  It" 


purchaser  in  respect  to  the  property,  the  title  to 
which  is  thus  conveyed.  The  Act,  however, 
proceeds  to  say,  that  "upon  such  conveyance 
to  the  purchaser,  the  said  company  shall  ipw> 
facto  be  dissolved."  From  this  it  necessarily 
follows  that  all  privileges,  which  by  the  terms 
of  its  charier  were  personal  to  It,  ceased  with 
its  dissolution.  But  the  statute  adds;  "And  the 
said  purchaser  shall  forthwith  be  a  corporation 
by  any  name  which  may  be  set  forth  in  said 
conveyance,  or  in  any  writing  signed  by  him  or 
185]  them  and  recorded  in  tbe  recorder's  office  of 
any  county  wherein  the  property,  so  sold  or 
any  part  thereof,  Is  situated,  or  where  said  con- 
veyance is  recorded."  Thus  is  formed  a  new 
corporate  body,  succeeding  to  tbe  title  of  the 
property  sold  and  conveyed  to  it,  but  deriving 
its  existence  from  this  law  and  not  from  the 
original  Act  of  incorporation,  which  constituted 
the  charter  of  its  predecessor,  and  with  such 
powers,  rights,  privileges,  franchises  and  im- 
munities only  as  are  conferred  upon  it  by  the 
law  which  has  brought  it  into  being. 

These  are  defined  in  the  next  succeeding  sec- 
tion. So  far  as  material  to  the  question  its  lan- 
guageis:  "Thecorporationcreatedbyorin con- 
sequence of  such  sale  and  conveyance  shall  suc- 
ceed to  all  such  franchises,  rights  and  privileges, 
and  perform  all  such  duties  as  would  have  been 
bad,  or  should  have  been  performed  by  the  first 
company,  but  for  such  sale  and  conveyance," 


guage.  ... 

merly  belonging  to  the  Chesapeake  and  Ohio 
Railroad  Company,  its  predecessor,  precisely 
as  though  it  had  been  incorporated  under  the 
charter  of  that  company,  and  therefore  with 
tbe  exemption  from  taxation  which  was  con- 
ceded to  that  company.  But,  broad,  general 
and  comprehensive  ae  the  language  is,  we  can- 
124 


not,  in  reference  to  tbe  subject-matter  now  in 
hand,  apply  it  with  that  force  and  meaning. 
The  words  used  are.  It  will  be  observed,  "fran- 
chises, rights  and  privileges,"  •  "  •  "*» 
would  have  been  hsid,"  *  •  •  '"by  the  first 
company,  but  for  such  sale,"  etc.    Ther 


subject  of  taxation.  The  words  actually  used 
do  not  necessarily  embrace  a  grant  of  such  an 
exemption.  As  wassaid,  on  this  point,  in  Mor- 
i.Louiiiana,  08  U.  8. 217-223  [bk.  23,  L.  ed. 
.  862]:  "Much  confusion  of  thought  b as 
arisen  in  this  case  and  In  similar  cases  from  at- 
taching a  vague  and  undefined  meaning  to  the 

* 'franchise.'    It  is  often  used  as  synony- 

i  with  rights,  privileges  and  immunities, 
though  of  a  personal  and  temporary  character; 
so  that,  if  any  one  of  these  exists,  it  Is  loosely 
termed  a  'franchise,'  and  is  supposed  to  pass 
upon  a  transfer  of  the  franchises  of  tbe  com-  [ISO  J 
panv.  But  the  term  must  always  be  consid- 
ered in  connection  with  the  corporation  or  prop- 
erty to  which  it  is  alleged  to  appertain.  The 
franchises  of  a  railroad  corporation  are  rights 
or  privileges  which  are  essential  to  the  opera- 
tions of  the  corporation,  and  without  which  its 
road  and  works  would  be  of  little  value;  such 
as  the  franchise  to  run  cars,  to  take  tolls,  to  an 
propriate  earth  and  gravel  for  the  bed  of  it* 
road,  or  water  for  its  engines,  and  the  like. 
They  are  positive  rights  or  privileges,  without 
tbe  possession  of  which  the  road  of  the  com- 
pany could  not  be  successfully  worked.  Im- 
munity from  taxation  is  not  one  of  them.  Tbe 
former  may  be  conveyed  to  a  purchaser  of  tho 
road  as  a  part  of  the  property  of  tbe  company; 
the  latter  is  personal  ana  incapable  of  transfer 


Nor  is  there  an  equivalent  Implication 

by  necessary  construction.  There  is  nothing  in 
the  language  itself ,  nor  the  context,  northe  sub- 
ject-matter of  the  legislation,  nor  the  situation 
and  relation  of  the  parties  to  be  affected,  which 
indicates  that  a  grant  of  an  exemption  from  tax- 
ation to  a  particular  railroad  corporation,  or  to 
aclassof  such,  was  in  the  contemplation  of  the 
Legislature.  The  subject-matter  of  this  legisla- 
tion was  not  the  original  construction  of  rail- 
roads, but  the  operation  of  railroads  already 
constructed.  The  State  was  not  in  the  attitude 
of  a  contractor,  soliciting  subscriptions  of  cap* 
Ital,  in  the  formation  of  companies  to  under- 
take the  risk  of  public  Improvements,  for  tbe 
benefit  of  the  State,  with  the  hazard  of  loss  and 
perhaps  financial  ruin  to  the  first  promoters, 
and  offering  exemptions  from  taxation  as  a  con- 
sideration, ttyway  of  contract,  for  the  accept- 
ance of  its  proposals.  It  was  legislating  in  ref- 
erence to  enterprises  already  undertaken,  prose- 
cuted and  completed  by  companies  originally 
thus  incorporated,  and  who,  bv  reason  of  in- 
solvency, had  been  stripped  oi  their  property 
by  creditors  and  sentenced  bv  the  law  to  dis- 
solution; and  the  purpose  of  the  statute  was 
simply  to  provide  suitable  means  of  incorporat- 
ing the  purchasers,  to  facilitate  their  use  of  the 
property,  in  operating  it  for  the  benefit  of  the 
public,  as  designed  from  the  beginning.  These 
purchasers  had  not  bought  tbe  Immunity  now  |~187  I 
demanded  either  from  the  State  or  tbe  prior  L*°*-l 
possessor.  Tbe  contract  of  the  creditors  would 
11*  C.  8. 
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ii  failure  of  payment  of  the  atip- 


pledged  for  Its  payment,  with  such  rfgbu, 
franchises  and  privileges  only  as  were  neces- 
sary for  lis  beneficial  use  and  enjoyment.  The 
Immunity  from  taxation,  as  we  nave  already 
■aid,  was  not  necessarily  included  in  that  des- 
ignation. The  debtor  corporation,  and  its  cred- 
itors combined,  could  not  confer  upon  the  pur- 
chasers any  rights  which  were  not  assignable; 
and,  as  no  consideration  moved  to  the  Btate  for 
a  renewal  of  the  grant,  there  is  no  motive  for 
finding,  by  mere  construction  and  implication, 
what  the  words  of  the  law  have  failed  to  ex- 
press. That  certainly  is  not  a  reasonable  in- 
terpretation for  which  no  sufficient  reason  can 
be  assigned. 

We  conclude,  therefore,  that  the  Act  from 
which  the  plaintiff  In  error  derives  its  corpo- 
rate existence  and  powers  in  West  Virginia  does 
not  contain  a  renewal  of  the  grant  by  exemp- 
tion from  taxation,  which,  In  the  7th  section  of 
the  Act  of  March  1, 1666,  applied  to  the  Chesa- 
peake and  Ohio  Railroad  Company. 

Were  it  otherwise,  so  that  we  should  be  con- 
strained to  hold  that  the  language  of  the  Act 
of  West  Virginia  of  February  18,  1871,  as 
amended  by  that  of  February  20,  1877,  had  the 
force  of  a  grant  to  the  plaintiff  in  error  of  the 
exemption  of  taxation  vested  by  the  7th  section 
of  the  Act  of  March  1, 1866  in  the  Chesapeake 
and  Ohio  Railroad  Company,  nevertheless  we 
should  be  compelled  also  to  hold  on  distinct 
grounds,  that  the  exemption  thus  conferred  did 
not  take  effect  as  a  contract,  protected  from 
repeal  by  the  Constitution  of  the  United  States. 
On  the  supposition  now  made,  It  would  still 
be  true,  that  all  the  rights  of  the  plaintiff  in 
error,  as  a  Corporation,  other  than  the  title  to 
the  property  it  acquired  by  the  judicial  sale, 
bad  their  origin  in  and  depended  upon  the 
Acta  of  1871, 1877,  under  and  by  which  it  was 
created  a  Corporation.  It  can,  in  no  sense,  be 
regarded  as  the  identical  corporate  body  of 
which  ft  became  the  successor,  merely  dis- 
charged by  a  process  of  insolvency  from  fur- 
ther liability  for  past  debts,  which  is  the  view 
pressed  upon  us  In  argument  by  counsel  for 
plaintiff  in  error.  The  language  of  the  statutes 
expressly  contradicts  this  assumption.  The 
old  corporation  In  terms  is  dissolved  The  pur- 
chasers are  as  explicitly  declared  to  become  a 
corporation,  and  its  corporate  powers  are  con- 
ferred by  reference  to  those  which  had  be- 
longed to  their  predecessors.  The  language  of 
the  law,  the  reason  involved  in  its  provisions 
and  the  precedents  of  cases  heretofore  decided 
by  this  court,  foreclose  further  controversy  on 
■his  point.  Shield!  v.  Ohio,  95  U.  S. ,  819  [lik. 
M.  L.  ed.  807];  R.  R.Co.  v.  Maine,  96  U.  8.,  499 
[bk. 24, L. ed.8861;  R. R.Co.v.Qeorgia, B8TJ.8., 
te»  [bk.  26,  L.  e£  185];  R  R.  Go.  v.  Palm*, 
109  U.  8.,  244  f  bk.  27,  L.  ed.  922]. 

That  being  the  case,  all  grants  of  corporate 
powers,  rights,  privileges,  franchises  and  im- 
munities are  taken  subject  to  existing  laws,  re- 
maining unrepealed.  At  the  time  the  plaintiff 
in  error  became  a  Corporation,  chap.  03,  jj  8,  of 
the  Code  of  West  Virginia  of  1869,  which  took 
effect  April  1, 1869,  was  In  force,  and  has  never 
been  repealed.  It  enacted,  among  other  things, 
as  follows:  "And  the  right  is  hereby  re- 
served to  the  Legislature  to  alter  any  charter  or 
IU  U.  8. 


certificate  of  incorporation  hereafter  granted  to 
a  joint  stock  company,  and  to  alter  or  repeal 
any  law  applicable  to  such  company.'*  The 
Constitution  of  the  State  of  West  Virginia  of 
1868,  art  11,  g  0,  also  provides  as  follows: 

"0.  The  Legislature  shall  pass  general  laws 
whereby  any  number  of  persons  associated  for 
mining,  manufacturing,  insuring,  or  other  pur- 
pose useful  to  the  public,  excepting  banks  of  ov- 
ulation and  the  construction  of  works  of  inter- 
nal improvement,  may  become  a  corporation, 
on  complying  with  the  terms  and  conditions 
thereby  described;  and  no  special  Act  incorpo- 
rating or  granting  peculiar  privileges  to  any 
Kint  stock  company  or  association,  not  having 
view  the  issuing  of  bills  to  circulate  as 
money  or  the  construction  of  some  work  of  in- 
terna] Improve 

sari 

charter  of  Incorporation  shall  be  granted  under 
such  general  laws,  unless  the  right  be  reserved 
to  alter  or  amend  such  charter  at  the  pleasure 
of  the  Legislature,  to  be  declared  by  general 
laws.  No  Act  to  incorporate  any  bank  of  cir- 
culation or  internal  improvement  company,  or 
to  confer  additional  privileges  on  the  same, 
shall  be  passed,  unless  public  notice  of  the 
intended  application  for  such  Act  be  given  under 
such  regulations  as  shall  be  prescribed  by  law." 
The  incorporation  of  the  plaintiff  in  error 
comes  within  the  provisions,  both  of  the  Con- 
stitution and  of  the  Code  of  1868.  Its  charter 
is  the  law  of  1871  as  amended  by  that  of  1877. 
Its  certificate  of  incorporation  is  the  convey- 
ance to  it,  by  the  name  it  has  chosen,  as  a  pur- 
chaser at  the  judicial  sale,  or  set  forth  in  some 


general  law,  which  the  Constitution  declares  to 
be. subject  to  legislative  alteration  and  amend- 
ment.   Tbe  laws  subjecting  its  property  to  tax- 
ation, and  which  form  the  subject  of  toe  pres- 
ent controversy,  are  but  the  exercise  of  that 
'-jrislative  discretion,  which,  as  it  became  the 
w  of  the  contract  itself,  cannot  be  complained 
as  a  breach  of  the  contract. 
The  conclusion  is  not  weakened  by  the  sug- 
gestion that  tbe  rights  of  the  plaintiff  in  error 
originate  in  the  provisions  of  the  Code  of  Vir- 
ginia, referred  to  in  the  Act  of  March  1,  1866. 
incorporating  the  Covington  and  Ohio  Railroad 
Company,  and  of  which  the  Acts  of  1871, 1877 

e-enactments.    For  even  then  they  would 

.     intedate  the  provision  of  the  Constitution 
of  1863,  nor  avoid  the  effect  of  the  reasoning  of 
'  "s  court   in   case  of  St.   Law*,  I.   M.   and 
_.  R.  Co.  t.  R.  R.  Comr*.  113  TJ.  8..  460  [bk.       * 
28,  L.  ed.  1055].    Tbe  rights  of  the  plaintiff  in 

"■,  as  a  Corporation,  are  determined  by  the 

in  force  when  it  came  into  being,  although 
there  is  no  ground  on  which  it  can  be  contend- 
ed that  there  was  any  legislative  contract  in 
the  Act  of  March  1,  1866,  lor  the  further  crea- 
tion of  any  corporation  in  favor  of  possible 
Purchasers  at  judicial  sales  under  decrees  o' 
oreclosure  of  deeds  of  trust  or  mortgages. 
In  either  viete  the  remit  it  the  tame,  and  for  Hit 
eaeone  given  the  decree  of  the  Supreme  Court  of 
ippealt  of  the  State  of  Wttt  Virginia  it  affirmed 
True  copy.   Test: 

Junes  H.  McKeimty.  Clerk,  Sup.  Court,  0.  & 
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CHABLES  B,  BISSELL,  Appt., 
SIMON  H.  FOS8  et  ai. 

(See  S.  C  Reporters  ed.,  152-203.) 

Mining  partnership*— bill  againtt  copartner*  to 
enforce  claim  for  ihare  of  benefit  of  purchatc  of 
internt  of  other  copartner!. 


n  In  the  purchase  by  his  copartner  orcoteiunM 
di  ibe  ihare  of  another,  In  the  absence  of  an  eipretn 
contract  that  the  purchase  should  be  for  the  benefit 

3-  It  does  not  lie  In  the  mouth  of  odo  who  seeks  to 
■hare  In  the  fruits,  of  a  contract,  to  complain  that 

It  wu  fraudulently  procured. 


Decided  A 


Argued  Mar.  11,  It,  1885. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  (or  the  District  of  Colorado. 
The  history  and  facts  appear  in  the 

Statement  of  the  case  by  Mr,  Justice  Woods: 
■  2531  This  was  a  suit  In  equity.    The  facta  as  they 

1%o<*j  appeared  by  the  pleadings  and  evidence  were  as 
follows:  In  January,  1878,  two  miners  named 
Davidson  and  Von  Boxall  located  s  mining 
claim  near  Leadville,  Colorado,  which  they 
called  the  Winnemuck.  In  March  following 
they  Jointly  conveyed  to  the  appellant  Blssell 
and  to  the  appellees  Foss  and  Hunter,  each  a 
one-fourth  interest  In  the  property  In  considera- 
tion of  their  agreement  to  furnish  money  to 
sink  a  shaft  to  the  ores  on  the  claim.  These 
parties  worked  the  mine  as  mining  partners  un- 
til July,  1878,  when  Davidson  and  Boxall,  with 
the  consent  of  their  associates,  sold  their  one 
fourth  to  three  persons,  Rawlings,  Hand  ley  and 
Robertson,  called  in  the  record  "The  Missouri- 
ans," who  with  Bisscll,  Fosb  and  Hunter  con- 
tinued the  working  of  the  mine. 

Tabor  and  Reiscbe,  who  owned  and  worked 
a  mine  adjoining  the  Winnemuck,  on  an  al- 
leged title  not  necessary  to  state,  claimed  the 
ore  from  the  Winnemuck  mine,  snd  insti- 
tuted, from  time  to  time,  attachment  proceed- 
ings by  which  they  seized  the  ore  as  it  was 
taken  from  the  mine.  The  associates  who  were 
working  the  Winnemuck  mice  procured  the  re- 
lease of  flie  ore  by  giving  forthcoming  bonds, 
with  one  Halleck  as  security,  who  signed  the 
bonds  on  condition  that  the  money  arising  from 
the  sale  of  the  ore  should  be  placed  and  kept 
in  bank  as  an  indemnity  to  bim  until  the  ow- 
nership of  the  ore  could  be  settled.  On  this  un- 
derstanding the  proceeds  of  the  sale  of  the  ore 
were  deposited  in  the  Miners*  Exchange  Bank 
of  Leadville. 

In  August  or  September,  1878,  the  owners  of 
the  Winnemuck— Blssell,  Foss,  Hunter,  and  the 
Mlssourlaus—  having  received,  from  the  Bale  of 
ore.  money  more  than  sufficient  to  indemnify 
Halleck,  with  the  surplus  bought  and  paid  for 
an  Interest  in  the  New  Discovery  Lode.  About 
October  1,  1878,  they  had  on  deposit  to  their 
credit  in  the  bank  $16,000,  and  Halleck  was 


ans  offered  for  sale  their  one-fourth  Interest  tn  ,__., 
the  mines.  Bissell  and  Foss  were  anrious  lest  L*°*J 
the  interest  of  the  Missourians  should  fall  into 
the  hands  of  Tabor  and  Relsche,  who  might 
thereby  gain  some  advantage  In  their  suits  then 
pending.  They  bad  a  conversation  in  refer- 
ence to  the  purchase  of  the  interest  of  the  Mis- 
sourians. They  differ  in  their  account  of  this 
conversation.     It  is  thus  detailed  by  Bissell: 

"Along  about  the  80th  day  of  September  Mr. 
Fobs  came  to  my  room  and  stated  that  the  Mis- 
sourians, as  we  termed  them,  were  wanting  to 
sell  their  quarter  interest  in  the  property 
and  had  offered  it  for  $30,000,  and  he  said  that 
he  thought  we  had  better  go  in  and  buy  it  I 
said  to  him  that  it  was  all  well  enough  to  buy 
it  if  they  wanted  to  sell,  but  that  I  was  conn- 
dent  that  I  could  get  it  at  better  figures.  I  said, 
'I  am  almost  certain,  Mr.  Foss,  that  I  can  buy 
it  for  less;  let  me  manage  ft  and  I  think  I  can 
buy  it  for  $15,000,'  and  went  on  to  say  what  I 


was  an  agreement  and  understanding  b 
us  that  if  we  could  get  it  for  $15,000  w 
to  take  it." 

He  further  stated  in  reference  to  the  same  in- 
terview— 

"We  sst  down  there  and  made  figures  to  see 
if  we  could  pay  for  it  out  of  the  money  belong- 
ing to  the  company  in  bank;  and  the  result  of 
our  figuring  was  that  we  couldn't  do  it  to  the 
full  extent;  that  we  could  pay  a  portion  of  It 
from  that  money;  and  the  balance  outside,  each 
of  us  raise  our  share.'* 

In  answer  to  the  question  who  were  to  have 
the  interests  in  the  quarter  to  be  purchased  of 
the  Missourians,  ho  said:  "They  were  logo  be- 
tween us  three,  Trimble  and  Hunter,  Foss  and 
myself.  Mr.  Trimble  and  Hunter's  were  Inter- 
ests together;  they  owned  jointly  that  quarter 
interest,  so  I  was  informed  by  Mr.  Trimble  and 
Mr.  Hunter." 

Foss  gave  the  following  account  of  his  Inter- 
views with  Bissell  tn  reference  to  their  project  ' 
to  buy  out  the  Missourians: 

"I  met  Dr.  Bissell  over  Tribe  &  Jeffrey's 
store,  In  Leadville,  and  we  talked  the  purchase 
over.  I  told  him  that  the  boys  wanted  to  get 
out  bad,  and  I  thought  they  would  sell  pretty 
reasonable:  but  that  as  I  was  working  about 
there  managing  the  mine,  he  could  do  better 
than  I  could.  I  said  he  had  mentioned  to  us  rBBSl 
one  night  on  the  street,  $80,000  as  a  price,  but  ' 

that  we  wouldn't  agree  to  for  a  moment.  We 
wondered  how  we  could  do  about  the  money 
for  the  purchase.  If  we  could  use  the  company  ' 

money  we  thought  we  must  use  a  little  more  ' 

than  our  Joint  Interest.  Bissell  was  to  see  the 
boys  in  regard  to  it." 

In  answer  to  the  question  "What  was  said  i 

about  the  price?"  be  replied:  "We  talked  the 
amount;  $20,000  was  spoken  of.    He  thought  ' 

that  was  too  high  and  more  than  we  should  i 

give.  I  thought  so,  too;  but  $80,000  was  the 
price  fixed  by  them.  That  I  wouldn't  think  of 
for  a  moment.    We  figured  It  over,  but  I  don't  " 

remember  the  exact  figures,  and  we  concluded  i 

that  at  $10,000  we  could  pay  for  it,  In  case  we 
could  draw  out  the  money  in  the  Exchange 
Bank.  Dr.  Bissell  thought  It  could  be  bought 
for  less  than  $10,000.    There  was  no  prop©. 


Zo8$k* 


rilion  mnde  for  any  definite  price;  but  If  we 
could  buy  the  property  we  were  to  buy  it  to- 
gether. He  was  to  see  what  was  the  best  he 
could  do  with  it." 
Ho  was  then  asked  to  Mate  "  whether  there 
i,  up  to  the  time  you  concluded  the  trade 


with  Handley,  any  agreement  with  Dr.  Bisseil 
that  you  and  he  should  buy  that  property  for 
(B0.000":  to  which  he  replied,  "No,  sir." 


After  these  con  versa  tions  between  Bisseil  and 
Fobs,  Foes  and  Hunter,  early  in  October,  1878, 
purchased  of  the  Missouriana  for  $15,000  their 
Interest  in  the  Winnemuck  and  New  Discovery 
Mines,  and  in  the  money  of  the  associates  on 
deposit  in  the  Exchange  Bank.  The  purchase 
was  made  In  the  name  of  Fo=s;  but  it  was 
agreed  between  him  and  Hunter  that  Hunter 
was  to  have  two  thirds  and  Foes  one  third  of 
the  share.  The  money  to  pay  for  the  share  was 
all  advanced  by  Hunter,  Foss  agreeing  to  re- 
imburse Hunter  the  one  third.  In  order  to  in- 
duce the  MiasouriflDs  to  sell  at  $15,000,  Hunter 
declared  to  them  that  be  was  willing  to  sell  his 
fourth  to  Fobs  for  that  sum,  and  actually  made 

pretended  sale  and  conveyance  to  Fobs  at  that 


(the  Hissourlan*  with  whom  he  treated  for 
the  purchase,  not  to  tell  Bisseil  of  the  sale. 

After  the  purchase  was  completed  Fobs  de- 
nied the  right  of  Bisseil  to  a  one-third  share  of 
the  interest  sold  by  the  Missourians. 

Matters  thus  remained  until  November  18, 
1878,  when  the  Tabor  party  on  the  one  side, 
and  Foasjiissell  and  Hunter  on  the  other,  joined 
is  a  conveyance  of  their  interests  to  B.  M. 


and  twenty-seven  for  Bisseil,  Foes  and  Hunter; 
and  by  agreement  the  mines  were  to  be  worked 
and  the  moneys  made  deposited  in  the  First 
National  Bank  of  Denver,  one  of  the  appellees, 
and  credited  to  the  two  parties  Id  die  propor- 
tions above  staled.  On  April  2,  1879.  there  was 
on  deposit  in  the  bank  to  the  credit  of  Foss, 
Bisseil  and  Hunter,  $62,502.58.  It  was  in  ref- 
erence to  the  division  of  this  fund  that  this  liti- 
gation arose. 

If  there  had  been  no  purchase  of  the  interest 
of  the  Missourians,  Bisseil,  Foss  and  Hunter 
would  each  have  owned  three  twelfths  of  this 
fund.  But  Bisseil,  Insisting  that  be  was  enti- 
tled to  a  one  third  of  the  one-fourth  interest 
purchased  of  the  Missourians,  claimed  four 
twelfths.  Foss  and  Hunter,  insisting  that  Bis- 
tell  had  no  interest  in  Uie  share  purchased  of 
the  Missourians,  contended  that  he  was  only  en- 
titled to  ihree  twelfths  of  the  fund  and  they 
Jointly  to  nine  twelfths. 

Thereupon  Foss  and  Hunter,  on  April  28, 
1870,  brought  the  present  suit  it)  equity  against 
the  First  National  Bank  of  Denver  as  the  de- 
positary and  against  Bisseil  as  the  adverse 
claimant,  to  recover  nine  twelfths  of  the  fund. 
The  bank  answered  the  bill  and  at  the  same 
time  filed  a  cross-bill  in  which  it  alleged  that 
It  was  merely  a  stakeholder  claiming  no  Inter- 
est In  the  fund,  and  praying  that  Fobs,  Hunter 
and  Bisseil  might  be  required  to  interplead. 
Bisseil  answered  both  the  original  and  cross- 
bills, claiming  four  twelfths  of  the  fund. 

iu  i;.  s. 


The  sum  In  dispute  between  the  parties  seems 
to  have  increased  after  the  filing  of  llieorlginal 
bill,  and  before  final  decree  amounted  to 
t36.404.85.  This  sum,  by  agreement  of  the  par- 
ties, waa  deposited  in  the  registry  of  the  court, 
and  they  stipulated  that  the  decision  of  the  court 
should  settle  their  rights,  nut  only  to  the  fund 
claimed  in  the  original  hill,  but  to  the  whole 
mount  in  the  registry  of  the  court. 

On  final  hearing  the  circuit  court  decreed 
'that  Foss  and  Hunter  were  entitled  to  the 
$88,454.85  in  controversy  in  the  registry  of  the 
court,  and  that  it  be  paid  to  them.  From  this 
decree  Bisseil  appealed. 

Maura.  John  F.  Dillon,  L,  O.  SoekweU  and 
E.  M.  Teller,  for  appellant: 

"Tenants  in  common  are  placed  in  a  confi- 
dential relation  to  each  other  as  to  the  Joint 
property;  and  the  same  duties  are  Imposed  as  if 
-  Joint  trust  were  created  by  contract  between 

lem,  or  the  act  of  a  third  person." 

7>'«Zflfcrv.  TildaU,  2  Sneed,  697. 

Cases  are  numerous  and  the  doctrine  is  un- 
disputed that  if  one  of  several  tenants  in  com- 
mon purchase  an  outstanding  title  it  will  inure- 
to  th?  benefit  of  all. 

Lloyd  v.£yncA,28Pa.St.,  410;  Joneiv.Stan. 
ton.  11  Mo.,  483;  Weavor  v.  Wibcl,  25Pa.  St.. 
270;  Picot  v.  Page,  28  Mo.,  808;  VanHornt  v. 
Fonda,  5  Johns.  Ch.,  408:  Downer  v.  Smith,  88 
Vt,  484;  Haitty  v.  Blood,  20  Fa.  Si,  810.  Sea 
also  Freem.  Co-Tea.  &  Par.  g  101;  King  v. 
Wile,  43  Cal. ,  828 ;  Clark  r.  GantwU,  8  Head. . 
202;  Gibtony.  Winston,  46  Pa.  St.,  880;  Brit- 
tiny.  Handy,  10 Ark.,  881. 

"An  agent  or  trustee  undertaking  a  special 
business  for  another,  cannot,  on  the  subject  of 
the  trust,  act  for  his  own  benefit  to  the  Injury 
of  his  principal." 

Dodd  V.  Wakeman,  26  N.  J.  Eq.,  484;  Park- 
iit  v.  Alexander,  1  Johns.  Ch.,  896;  Gondii  v. 
BtackweU,  7  C.  E.  Green,  488;  Story.  Eq..  § 
815. 

Under  the  celebrated  classification  of  fraud 
by  Lord  Hardwicke  in  Chesterfield  v,  Jansten, 
1  Atk.,  801;  2  Ves.,  125;  1  Lead.  Cas.,  In  Eq., 
428,  this  caw,  aside  from  the  Agreement  and 
promise,  falls  within  the  third  class— fraud  pre- 
sumed from  tbe  circumstances  and  condition  of 
the  parties  contracting. 

In  Ibis  class  of  frauds  the  general  rule  Is  that 
relief  will  be  afforded  in  equity  in  all  transac- 
tions. In  the  language  of  Lord  Kingsdowne- 
(Smith  Y.Kay,  7  ft.  of  L.  Cas.,  750).  "in  which 
influence  has  been  acquired  and  abused;  in 
which  confidence  has  been  reposed  and  be- 
trayed." 

See  also  Bispham's  Eq.,  g  232,  p.,  202;  1 
Pom.,  Eq.  §  105;  Story,  Eq.  Jur.,  258,  250, 
1285 ;  Perry,  Trusts,  g  170 ;  Fox  v.  Mae- 
reath.  1  L.  C.  In  Eq.,  part  1,  4th  Am.  ed.,  280, 
261  vote;  Keeeh  v.  Sondford,  1  L.  C.   in  Eq., 

Sart  1,  4tb  Am.  ed.,  48,  62-63;  Hmriekt  v. 
r«nn,  46Tei.,  141;  2  While  &  Tudor's  L.  C. 
in  Eq..  part  1,  540;  Marty  v.  Herrick,  18  Ph. 
St.,  128;  Stewart  v.  Broicn.  2  S.  &  It.,  461; 
Broun  v.  Dytinger,  1  Rnwle,  408;  Kitler  v. 
Ki»Ur,  2  Walts,  823;  Thompson's  Loan  v. 
White,  lDflll.,424. 
Mom.   David   P.  Dyer   and    Jama   0. 


is  supported  by  abundant  authority. 
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Holmes  v.  Holme*,  44  III.,  168;  Remington  t. 
Campbell,  60  DJ.,  518;  Goodtein  v.  itoAanittm, 
11  Mass.,  469;  WhtaOeyr.  CaUunm  19  Leigh, 
264;  Mttmenr,  AIdrteh,S  Cush.,  431;  Oleott 
v  £j,num,  17  Wall.,  51  (84  U.  3.,  bk.  21,  L.  ed. 
670);  4  Kent,  Com.,  887. 

Mr.  Jnitice  Woods  delivered  the  opinion 

[2571  *l  k  c'ear  tnat  l^e  ftPP*!1*"1  bad  no  claim  to 
1  '  the  fund  In  controversy  unless  he  had  some 
title,  legal  or  equitable,  to  the  property  which 
produced  it.  But  he  was  not  a  party  to  the 
purchase  of  the  property  by  Fobs  and  Hunter. 
The  Missourians,  who  owned  the  property,  never 
bargained  with  Bissell  to  sell  him  any  interest  in 
their  share, and  never  conveyed  to  him  any  Inter - 
estinit.  They  contracted  with  Foes  and  Hunter 
only.  Bissell  never  paid  any  port  of  the  pur- 
chase money.  It  was  paid  exclusively  by  Foes 
and  Hunter.  His  title,  if  he  has  any,  is  not 
based  on  any  contract  of  purchase  made  with 
the  Missourians  nor  on  anv  contract  or  under- 
standing between  Mm  ana  Hunter.  He  bases 
his  claim  on  the  conversation  and  agreement  be- 
tween himself  and  Foss.  This  agreement,  as 
stated  by  Bissell,  was  tbat  Bissell  and  Foss 
should  buy  out  the  Missourians.  for  the  benefit 
of  themselves  and  Hunter,  and  divide  the  share 
equally  between  the  three,  and  that  each  should 

fiay  one  third  of  the  purchase  money.  Accord- 
ng  to  Bissell's  own  version  the  arrangement 
was  baaed  on  the  expectation  that  a  large  part 
of  the  purchase  money  could  be  paid  out  ol the 
deposit  of  the  parties  in  the  bank.  But  the  evi- 
dence shows  tbat  the  money  which  they  were 
at  liberty  to  draw  from  the  bank  would  pay 
less  than  one  third  of  the  price  at  which  the 

fiurchase  was  made.  Foss  testifies  that  all  his 
□dividual  resources  consisted  of  a  small  gro- 
cery store  not  paying  much,  and  that  he  "was 
just  living  in  the  hope  of  beating  Tabor." 

Looking  at  all  the  testimony  It  is  impossible 
to  reach  the  conclusion — unless  we  disregard  al- 
together the  evidence  of  Foss  and  rely  entirely 
on  that  of  Bissell — that  there  was  any  well  de- 
fined agreement  between  them  to  buy  out  the 
Missourians  at  a  specified  price,  or  that  the  two 

1 2581     nQd  available  resources  to  make  the  purchase. 

'  '  Nothing  but  an  arrangement  left  at  loose  ends 
can  be  deduced  from  the  evidence.  But  if  the 
agreement  had  been  clear  and  definite  it  could 
bind  neither  Foss  nor  Bissell  until  Hunter  was 
consulted  and  agreed  to  it.  If  Hunter  declined, 
the  matter  was  at  an  end  and  there  was  no  ob- 
ligation on  either  Foss  or  Bissell  to  purchase  for 
themselves  or  for  themselves  and  Hunter. 

The  ■■ecord  shows — and  counsel  for  Bissell 
eon  ten.,  -that  Foss  told  Hunter  about  the  ar- 
rangement in  reference  to  the  purchase,  be- 
tween himself  and  Bissell.  There  Is  no  proof 
that  Hunter  assented  to  the  arrangement  made 
between  Foss  and  Bissell.  It  is  clear  that  he 
did  not  assent,  for  he  made  a  different  arrange- 
ment with  Foss,  by  which  he  was  to  purchase 
and  pay  for  two  thirds  of  the  share  of  the  Mis- 
sounans, and  Foss  the  other  third,  and  by 
which  he  was  to  advance  all  the  money  to  make 
the  purchase,  leaving  the  funds  of  the  associ- 
ates on  deposit  in  the  Miners'  Exchange  Bank 
untouched.  It  is  plain,  therefore,  thatthepro- 
jeel  of  Foss  and  Bissell  for  the  purchase  for 
the  joint  benefit  of  themselves  and  Hunter,  of 
188 


the  share  of  the  Missourians  fell  through.  It 
could  not  be  carried  out  without  the  assent  of 
Hunter,  and  he  did  not  assent. 

To  show  the  fraudulent  conduct  of  Foss  and 
Hunter  stress  is  laid,  by  counsel  for  the  appel- 
lant, onthefactthattheydeceivedtheMiasouri- 
ans  by  the  pretense  that  Hunter  was  willing  to 
sell  and  tbat  be  did  actually  sell  his  one  fourth  , 

to  Foss  for  S15,000.  and  thus  induced  them  to 
sell  at  the  same  price.    But  as  the  Missourians  ; 

were  the  only  persons  injured  by  this  strategem,  , 

if  any  one  was  injured,  and  they  do  not  com- 
plain, we  do  not  see  how  it  concerns  the  appel- 
lant. The  device  by  which  Foes  and  Hunter 
made  tbe  purchase  at  $15,000  did  not  add  to  or 
detract  from  the  rights  of  tbe  appellant.  And 
as  he  is  seeking  to  get  tbe  benefit  of  the  contract 
thus  fraudulently  made,  as  he  alleges,  ft  does  not 
lie  in  bit  mouth  to  complain  of  a  fraud  of  which 
he  is  seeking  to  share  the  fruits. 

Bissell  had  no  ground  upon  which  he  could  ' 

base  any  contract  right  to  an  interest  In  the 
purchase  made  by  Foss  for  himself  and  Hunter. 
He  paid  no  money  on  tbe  purchase  and  he 
could  not  have  been  compelled  to  pay  any 
either  by  tbe  Missourians  with  whom  be  had 
no  contract,  or  by  Foss,  who,  after  Hunter  had  [259] 
declined  to  acquiesce  In  the  arrangement  be- 
tween Bissell  and  himself,  could  not  have  de- 
manded of  Bissell  that  he  and  Foss  should  buy 
for  themselves.  And  If  Foss  had  actually 
bought  for  himself  and  Bissell  he  could  not 
Lve  compelled  the  latter  to  pay  his  half 
the  purchase  money,  for  Bissell  had  never 
U6reed  to  such  a  purchase.  The  agreement 
could  not  bind  Foss  unless  it  also  bound  Bissell. 
Bissell,  therefore,  did  not  by  reason  of  his  agree- 
ment with  Foss,  acquire  any  Interest  in  the 
share  purchased  by  Foss  and  Hunter  of  the 
Missourians. 

But  the  appellant  Insists  that  there  was  a 
mutual  agreement  between  Bissell  and  Foss  that 
If  either  made  the  purchase  it  should  be  for 
the  benefit  of  all;  tbat  this  agreement,  although 
not  amounting  to  a  contract  which  could  be 
specifically  enforced  if  it  had  been  made  with 
a  stranger,  created  between  parties  who  sus- 
tained to  each  other  the  confidential  trust  reia- 


The  contention  Is  that  these  three  parties 
were  In  such  relations  to  each  other  that  if 
one  bought  a  share  in  the  common  property 
and  business  it  inured  in  equity  to  the  benefit 
of  all,  subject  to  the  payment,  by  each  of  tbe 
associates,  of  his  share  of  tbe  purchase  money. 
The  relations  from  which  this  result  springs  are 
stated  to  be  those,  first,  of  joint  tenants,  and, 
second,  of  partners;  and  that,  by  reason  of  these 
relations,  Foss  and  Hunter  became  trustees  for 
themselves  and  Bissell  in  purchasing  the  share 
of  the  Missourians. 

It  is  true  tbat  one  or  two  or  more  tenants  tu 
common,  holding  by  a  common  title,  cannot 
purchase  an  outstanding  title  or  incumbrance 
upon  the  joint  estate  for  his  own  benefit.  Such 
a  purchase  inures  to  the  benefit  of  all,  because 
there  is  an  obligation  between  them  resulting 
from  their  Joint  claim  and  community  of  inter- 
est, tbat  one  of  them  shall  not  affect  the  claim 
to  the  prejudice  of  the  others.  Ilothinell  v, 
Deaee;  2  Black,  613  [67  U.  8.,  bk.  17,  L.  ed. 
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•08);  Van  Horn  v.  Fonda,  5  Johns.  Cli.,388; 
Uoyd  v.  Lunch,  28  Pa.  St.,  418  ;  Downer  v. 
Smith,  38  Vt.,  464. 
..  But  Ibis  rule  cannot  apply  to  Hunter  and 
"■I  Foss.  They  purchased  no  outstanding  title  or 
Incumbrance,  to  the  prejudice  of  the  other  ten- 
ant in  common.  They  did  what  any  tenant  in 
common  with  entire  good  faith  might  do,  name- 
ly: purchased  the  interest  of  some  of  their  co- 
tenants  without  consulting  the  others.  The  ti- 
tle which  they  purchased  of  the  Missourians 
mi  not  antagonistic  or  hostile  to  the  title  of 
Bissell.  Their  purchase  did  not  in  any  degree 
tend  to  injure  or  damage  his  interest.  Ilia  share 
was  Just  as  valuable  after  as  before  the  pur- 
chase and  his  rights  were  the  same.  In  such  a 
purchase  DO  trust  or  confidence  is  violated. 

Nor  do  we  think  that  the  relations  of  the  par- 
ties as  partners  prohibited  Foss  and  Hunter 
bom  making  the  purchase  in  question  for  their 
own  benefit  to  the  exclusion  of  Bissell.  The 
association  of  Bissell,  Foss,  Hunter  and  the 
Missourians  was  not  an  ordinary  partnership. 
It  was  what  is  known  as  a  mining  partnership, 
which  is  a  partnership  tub  modo  only,  and  is 
thus  described  by  Mr.  Justice  Field  in  KaJin  v. 
Smelting  Co.,  mU.  S.,841[bk.26,  L.ed..286]. 
"  Mining  partnerships,  as  distinct  associa- 
tions, with  different  rights  and  liabilities  at- 
taching to  their  members  from  those  attaching 
to  members  of  ordinary  trading  partnerships, 
erisl  in  all  mining  communities;  indeed,  with- 
out them  successful  mining  would  be  attended 
with  difficulties  and  embarrassments  much 
greater  than  at  present."  He  then  quotes  a  pas- 
sage from  the  opinion  in  Skitlmanv.  Isxehman, 
23  Cal.,203,  to  the  effect  that  a  mining  partner 
•hip  is  governed  by  many  of  the  rules  relating 
to  ordinary  partnerships,  but  also  by  some  rules 
peculiar  to  itself,  one  of  which  is  that  one  per- 
son may  convey  his  interest  in  the  mine  and 
business  without  dissolving  the  partnership,  and 
then  proceeds  as  follows:  "  The  same  doctrii 
Is  asserted  in  numerous  other  cases,  not  only  ... 
that  court  but  in  the  courts  of  England.  Asso- 
ciations for  working  mines  are  generally  ct 
posed  of  a  greater  number  of  persons  than 
dinary  trading  partnerships;  and  it  was  early 
seen  that  the  continuous  working  of  a  mine, 
which  is  essential  to  its  successful  development, 
would  be  impossible,  or  at  least  attended  with 
great  difficulties,  if  an  association  was  to  be  dis- 
solved  by  the  death  or  bankruptcy  of  one  of  its 
•B11  members  or  of  the  assignment  of  his  interest. 
A  different  rule  from  that  which  governs  the 
relations  of  members  of  a  trading  partnership 
to  each  other  was  therefore  recognized  as  ap- 

Cllcable  to  the  relations  to  each  other  of  mem- 
ers  of  a  mining  association.  The  delectus  per- 
sona, which  is  essential  to  constitute  an  ordi- 
nary partnership,  has  noplace  in  these  mining 
associations.  Diuryta  v.  Burt,  28  Cal.,569;  &t- 
tembre  v. Putnam, 80 Cal.,  490;  Taylor  v.CastU, 
42Cal.,367." 

This  case  settles  two  propositions:  First,  that 
the  members  of  a  mining  association  have  no 
right  to  object  to  the  admission  of  a  stranger 
Into  the  association  who  buys  the  share  of  one 
of  the  associates;  and  second,  that  the  sale  and  as- 
signment by  one  of  the  associates,  of  his  interest, 
does  not  dissolve  the  mining  partnership.  It 
follow*  from  these  propositions,  that  one  mem- 
ber of  a  mining  partnership  has  the  right,  with- 
114  U.  S.  U.  &,  Book  26. 
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.  of  the  share  of  another,  inflict  any  wrong 
upon  the  other  members  of  the  partnership. 
There  is  no  relation  of  trust  or  confidence  lie- 
mining  partners  which  is  violated  by  the 
id  assignment  by  one  partner,  to  a  strnn- 
to  one  of  the  associates,  of  his  share  in 
the  property  and  business  of  the  association. 

It  results  as  a  conclusion  from  these  prem- 
ises thai  Bissell  bos  suffered  no  wrong  at  the 
hands  of  either  Hunter  or  Foss  on  the  ground 
that  they  were  bis  tenants  in  common  or  part- 
of  any  contract  made  between 
the  latter  in  reference  to  the  purchase  of  the 
share  of  the  Missourians  in  their  joint  enter- 
prise. There  has  been  no  violation  of  any  trust 
and  confidence  arising  from  the  relations  exist- 
ig  between  Bissell,  Foss  and  Hunter. 
The  appellant,  it  is  therefore  clear,  cannot  de- 
mand any  part  of  the  two-thirds  interest  pur- 
chased by  Hunter  in  the  share  of  the  Missouri- 
ins.  If  he  is  entitled  to  participate  in  any  way 
n  the  purchase  made  by  Fobs  and  Hunter  it 
:an  only  be  in  the  one-third  interest  purchased 
3j  Foss.  But  this  demand  cannot  be  based  on 
any  contract  between  Bissell  and  Fobs,  for  the 
contract  arrangement  between  them  was  con- 
ditioned  upon  the  consent  of  Hunter,  and  Hud-  [2' 
ter  did  not  consent.  It  was  also  an  element  of 
the  agreement  that  the  money  of  the  associates 
on  deposit  in  the  bank  should  be  sufficient  and 
should  be  available  to  pay  a  large  part  of  the 
money  required  for  the  purchase  of  the  share  of 
the  Missourians.  But  this  condition  also  failed. 
He  was  therefore  bound  by  no  contract  with 
Bissell  to  make  the  purchase. 

The  only  question  which  remains  is,  Wm 
Foss  bound,  when  he  learned  that  the  arrange- 
ment he  bad  made  with  Bissell  for  the  purchase 
of  the  share  of  the  Missourians  could  Dot  be 
carried  out,  to  inform  Bissell  of  the  fact,  and 

five  him  a  chance  to  join  in  the  purchase  made 
y  him  and  Hnntert  It  cannot  be  denied  that 
under  the  circumstances  there  was  an  obliga- 
tion on  Foss  to  inform  Bissell  of  the  failure  of 
their  plan  before  making  another  with  a  tbird 
person.  But  it  was  not  a  legal  obligation  ca- 
pable of  enforcing  in  fori  externa,  but  only  a 
natural  obligation  to  be  disposed  of  inforocon- 
Kientia.  Story,  Eq.  Jur..  g  2.  It  was  one  of 
those  obligations  which  was  binding  on  the 
honor  and  conscience  of  the  party,  but  one  not 
the  subject  of  a  suit  and  not  tobeenforced  in  a 
court  of  either  law  or  equity. 

We  are  of  opinion  thatthe  decree  of  the  Cir- 
cuit Court  was  right.     It  it  therefore  affirmed. 

Mr,  Justice  Bradley  and  Mr.  Justice  Mat. 
tliewi  dissented. 
True  copy.    Teat : 
James  II.  McKenney,  Clerk,  Sup.  Court,  U.  9. 


9  121 

Digitized  by  G00gle 


Buprxhe  CotntT  of  the  Unrrnm  Statw. 


terest  in  the  property  ud  assets  of  both  tliosn 
companies.  The  consideration  paid  was  $75, 000, 
for  which  the  vendee  executed  his  several 
promissory  notes  to  Barlow,  who  indorsed  them 
to  Parker. 

On  the  28d  day  of  December,  1674,  the  fol- 
lowing instrument  of  writing  wss  executed  by 
the  parties  thereto ; 


S.  B.  Huntley, 
Adam  E.  Smith. 

:n  the  presence  of — 


J.L.& 

Shortly  after  the  execution  of  that  paper,  0. 
C.  Huntley,  for  $80,000,  sold  to  Barlow  one 
half  of  the  Interest  In  the  Northwest  Stage 
Company  which  the  former  had  purchased  from 
Parker. 

The  present  eult  was  instituted  by  B.  S. 
Huntley  on  the  14th  day  of  December,  1878, 
against  C.  C.  Huntley,  Barlow  and  Smith. 
The  bill  alleges,  among  other  things,  that 
plaintiff  and  defendants  were  the  owners  of  the 
stock,  property  and  effects  of  the  Northwest 
Stage  Company,  and  that  their  respective  in- 
terests are  distinctly  set  forth  and  agreed  upon 
in  the  before  mentioned  writing  of  December 
23,  1874;  that  Barlow  had  purchased  Smith's 
interest,  and,  under  the  authority  given  him, 
had  collected  all  the  mail  pay  earned  by  the 
company  for  its  contract  term  ending  June  80, 
1878,  but  had  not  made  a  final  settlement,  in 
respect  of  such  collections,  with  those  inter. 
ested  with  him ;  that  he  bad  also  sold  the 
property  of  the  company  for  $75,000,  but  bad 
not  fully  accounted  therefor  ;  that  C.  C.  Hunt- 
ley denied  that  plaintiff  had  any  interest  in  that 
property  or  in  its  proceeds,  and,  unless  re- 
strained, would  collect  and  appropriate  to  his 
own  use  all  the  proceeds  and  profits  arising 
from  the  one-third  interest  which  originally 
stood  in  the  name  of  C.  C.  and  S.  S.  Huntley, 
one  half  of  which — that  is,  one  sixth  of  the  en- 
tire property— belonged  to  plaintiff.  Theprayer 
of  the  bill  was  for  an  ascertainment  of  the 
amount  in  Barlow's  hands.  In  respect  of  the 
said  one-sixth  interest,  and  that  plaintiff  have 
a  decree  for  such  sums  as  may  be  justly  due 
him. 

C.  C.  Huntley,  in  his  answer,  denies  that 
11*  U.  8. 
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plaintiff  ever  acquired  any  interest  in  the  pur- 
chase from  Parker,  or  thatthepaper  of  Decem- 
ber 22,  1874,  of  the  signing  of  which  he  had 
no  recollection,  was  intended  to  be  anything 
more  than  a  declaration  or  admission  of  the 
parties  that  Barlow  waa  authorized  to  receive 
the  money  that  might  become  due  to  the  com- 
pany from  time  to  time.  He  says :  "  I  did  not 
in  said  paper  writing  intend  to  admit,  nor  have 
I  ever  admitted,  nor  do  I  now  admit,  but,  on 
the  contrary,  deny  that  the  said  plaintiff  was, 
or  is,  or  was  to  be,  an  equal  owner  with  me  In 
the  said  one-third  interest  in  said  Northwest 
Stage  Company,  its  property,  profits,  assets, 
etc.,  except  in  the  event  of  the  repayment  to 
tne  of  the  said  sum  of  $45,000,  so  expended  in 
the  purchase  of  said  shares  as  aforesaid,  with 
interest  thereon  ;  and,  although  no  agreement 
to  that  effect  was  ever  entered  into,  I  have  al- 
ways been,  and  am  now,  willing  that  the  said 
plaintiff  shall  have  all  the  profit  that  has  been 
made  or  derived  in  respect  of  one-sixth  Interest 
in  said  Northwest  Stage  Company,  and  sold 
one-fourth  Interest  In  said  Oregon  and  Califor- 
nia Stage  Company,  since  the  1st  day  of  July, 
1874,  provided  there  be  first  repaid  to  me  the 
■aid  cost  price  of  said  purchase,  to  wit:  the  said 
sum  of  145,000,  with  interest  from  June  97, 
1874." 

By  the  decree  of  the  court  below,  in  special 
term,  it  was  adjudged  that  plaintiff  recover  of 
the  defendant  Barlow  one  sixth  of  the  property 
and  money  in  his  hands,  of  the  Northwest  Stage 
Company,  and  the  latter  was  enjoined  from 
paying  to  C.  C.  Huntley  any  part  thereof.  The 
cause  was  referred  to  an  auditor  to  ascertain  the 
amount  of  plaintiffs  interest,  and  to  state  all 
proper  and  necessary  accounts.  Upon  appeal 
to  the  general  term  that  decree  was  reversed 
with  costs. 

While  there  is  some  conflict  In  the  testimony 
as  to  the  circumstances  attending  the  purchase 
by  C.  C.  Huntley  of  Parker's  interest  in  these 
companies,  we  are  of  opinion,  upon  a  careful 
examination  of  the  evidence  : 

1.  That  the  purchase  by  C.  C.  Huntley  was 

Ersuant  to  an  understanding  between  him  and 
rlow,  that  the  latter  should  have  one  half  of 
the  Parker  interest  in  the  Northwest  Stage 
Company,  and  with  the  purpose  on  the  part  of 
C.  C.  Huntley  that  B.  S.  Huntley  should  have 
the  other  bait ; 

2.  That  before  such  purchase,  S.  8.  Huntley 
was  informed  by  C.  C.  Huntley  of  the  letter's 
Intention  to  let  him  have  one  half  of  that  in- 
terest; 

8.  That  at  the  time  of  such  purchase  there 
was  an  unsettled  account  between  C.  C.  Hunt- 
ley and  S.  S.  Huntley  in  respect  as  well  of  ser- 
vices rendered  by  the  latter  as  agent  and  gene- 
rat  manager  for  the  former,  as  of  mail  contracts 
and  business  In  which  they  were  jointly  inter- 
ested, other  than  those  relating  to  routes  not 
occupied  by  the  Northwest  Stage  Company  or 
other  companies  with  which  Barlow  was  con- 
nected ; 

4.  That  C.  C.  Huntley,  in  execution  of  hts 
avowed  purposes  with  reference  to  S.  8.  Hunt- 


of  1874,  after  the  purchase  from  Parker,  that 
he  should  have  one  half  of  the  original  Porker 
Interest  in  the  two  companies— that  is,  the  re- 
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maining  one-sixth  interest  In  the  Northwest 
Stage  Company,  and  one  eighth  interest  in  the 
other  company — at  the  price  which  C.  C.  Hunt- 
ley had  paid  for  them;  the  amount,  if  any, 
due  to  8.  S.  Huntley,  on  account  of  the  be- 
forementioned  services  and  contracts,  to  be 
applied  In  payment  as  far  as  it  would  go  for 
the  interests  so  transferred  to  him; 

G.  That  the  ownership  of  those  Interests  by 
S.  S.  Huntley  was  not  to  be  deferred  until  a  set- 
tlement of  accounts  between  him  and  C.  C. 
Huntley  was  had,  but  waa  to  take  effect  as  of 
July  1,  1874,  when  the  new  contract  term  of 
those  companies  commenced; 

6.  Thattlie  writing  of  December  22, 1874,  was 
executed  because  ol  the  then  contemplated  ab- 
sence of  C.  C.  Huntley  in  Europe  for  the  bene- 
fit of  his  health,  and  to  show  the  interest  which 
8.  S.  Huntley  had  previously  acquired  and 
then,  under  the  agreement  with  C.  C.  Huntley, 


-   "J?" 

ertyand  assets,  subject,  however,  so  far  as  C. 
C.  Huntley  was  concerned,  to  the  liability  of 
S.  B.  Huntley  to  reimburse  him  for  the  amount 
which  that  interest  bad  cost. 

In  behalf  of  the  appellee  Huntley  It  is  con- 
tended, that  the  verbal  agreement,  upon  which 
appellant  relies  as  the  foundation  for  his  claim , 
is  void  under  the  17th  section  of  the  Statute  of 
29  Car.  II..  chap.  8,  which  Is  in  force  in  the 
District  of  Columbia,  and  which  provides  that 
"  no  contract  for  the  sale  of  any  goods,  wares 
and  merchandise  for  the  price  of  ten  pounds 
sterling  or  upward  shall  be  allowed  to  be  good, 
except  the  buyer  shall  accept  port  of  the  goods 
sold,  and  actually  receive  the  same,  or  give 
something  in  earnest  to  bind  the  bargain,  or  in 
part  payment,  or  that  some  note  or  memoran- 
dum m  writing,  of  said  bargain,  be  made  and 
Igned  by  the  parties,  to  be  charged  by  ouch 


:j  Thomp. 

The  argument  in  support  of  this  proposition 
is  that  the  Northwest  Stage  Company  waa  a 
species  of  partnership  with  joint  stock  divided 
Into  transferable  shares,  which  could  be  disposed 
of  by  the  owner  without  the  consent  of  his  part- 
ners; that  such  shares  were  substantially  like 
stock  In  corporations  or  regular  joint  stock  com- 
panies; ana  that  the  alleged  verbal  sole  of  an 
interest  in  that  company  was  void  under  the 
foregoing  statute,  because,  as  is  claimed,  the 
words  "  goods,  wares  and  merchandise,"  as 
therein  used,  properly  embrace  not  merely  pal- 
pable personal  property  having;  on  intrinsic 
value,  hut  also  stock  in  chartered  corporations,  ^^^ 
shares  or  interests  in  joint  stock  companies,  or  ™ 
private  partnerships  having  the  incidents  of 
such  companies— notes,  checks,  bonds,  and 
other  evidences  of  value. 

Without  determining  whether  this  statute 
governs  the  rights  of  the  parties,  or  whether  this 
interpretation  of  Its  provisions  is  sustained  by 
the  weight  of  authority,  orwhetherthe  writing 
of  December  22,  1874,  is  not  itself  a  sufficient 
memorandum  in  writing  of  the  sale  in  question, 
it  is  enough  to  say  that  the  contract  between 
111 
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tlie  extent  that  it  was  possible  or  necessary  in  will  no 

respect  of  property  of  this  character,  the  Ten-  !Sill?,, 

dee  was  placed  in  possession  of  that  which  he  ™*  Ior 

purchased.     This  is  shown  by  the  evidence  of  ?™  ot 

several  witnesses,  and  is  established  by  the  pa-  P,,lbl,5 

per  of  December  22,  1874,  which  declares  that  ™5™ 

B.  8.  and  C.  C.  Huntley  are  the  owners  of  one 

third  of  the  stock,  property  and  effects  of  the  "**  the 
Northwest  Stage  Company,  and  as  such  and  to  wSJcS 
that  extent  are  to  share  in  all  the  mail  routes  be  re- 
then  lately  operated  by  that  company,  and  to  prop* 
■hare,  in  the  future,  In  the  profits,  losses,  and  rferlns; 
expenses  appertaining  thereto.  There  is  some  lre  ma 
evidence  tending  to  snow  that  when  this  paper  h  fa  for 
was  executed  C.  0  Huntley  was  in  poor  health,  «£  *j££  M^iMfUHf  JSSSt 
but  it  falls  Bhort  of  proving  that  he  was  incapa-  cannot  bo  sustaineST 
ble,  In  law,  of  becoming  a  party  to  such  an  in-  a,  A  bill  which  sets  up 
»t rumen t;  nor  does  his  answer  assert  any  such  JJ6™  jftHiiiftiHifiiSF" 
incapacity  as  a  ground  of  defense.  Besides,  **«*■*  IwMtottM. 
that  writing  is  in  accordance  with  the  under-  a,,j_n,w.j  r„„  i 
standing  reached  between  him  and  8.  8.  Hunt-  «■««*■.  * 
leyprior  to  its  execution. 

The  decrees,  in  general  and  in  special  term,  A  PPEAL    from  tbe  Circuit   Court  of  the 

are,  in  our  judgment,  erroneous;  the  former,  ii  United  Stales  for  the  Southern  District  of 

because  it  denied  all  relief  to  the  plaintiff;  and  Illinois  ■ 

thelatter,  because  it  proceeded  upon  the  ground  The  history  and  facts  of  the  case  appear  in 

that  the  evidence  showed  that  8.  8.  Huntley  the  opinion  of  the  court. 

had  fully  paid  for  the  interest  sold  and  trans-  See  also  Buchanan  v.  Litchfield,  103  TJ.  8., 

ferred  to  blm  by  C.  C.  Huntley.    The  case  278  (bk.  36,  L.  ed.  138V 

should  go  to  an  auditor,  to  ascertain  the  amount,  Meter*.  John  M.  Pa.haer  and  B.  8.  Ed- 
it any,  fairly  and  justly  due  S.  8.  Huntley  from  ward*,  for  appellant. 

C.  C.  Huntley  at  the  time  of  his  purchase  from  Mr.  D.  T.  Littler,  for  appellees: 

C.  C.  Huntley,  such  amount  to  be  applied  in  The  doctrine  of  equity  is  that  money  or 

payment  of  8.  8.  Huntley's  indebtedness  to  C.  property  received  by  a  party  under  such  ciir- 

C.  Huntley,  on  account  of  tbe  purchase  from  cumstances  as  are  set  forth  in  the  bill  in  this 

tbe  latter  of  one  half  of  the  Parker  Interest  in  case  has  an  implied  trust  character  imposed 

the  Northwest  Stage  Company.    And  if  C.  C.  upon  it  by  mere  operation  of  law,  Independent 

Huntley  was  not  indebted  to  8.  S.  Huntley  at  of  the  intention  of  tbe  parties,  and,  as  such,  will 

that  date  then  the  former  will  be  entitled  to  be  be  enforced  upon  the  conscience  of  the  party. 

reimbursed  out  of  the  funds  in  the  bands  of  Bar-  2  Story,  Eq.,  §  1264;  Chapman  v.  Zhuglat 

low,  for  all  that  he  paid  for  tbe  one-sixth  part  Co.  107  U.  S.,  848  {bk.  S7.  L.  ed.  878);  Pimen- 

sotd  to  8.   S.   Hnntley,  with  interest  thereon  tai  v.   8anFranei*co,  21  Cal.,  862;  Argenti  v. 

from  the  time  of  the  purchase  from  Parker;  Borne,  16  Cal.,  282;  Parkertburg  v.  Brown,  106 

the  balance,  if  any,  to  go  to  8.  8.  Hnntley.  U.  8.,  487,  (bk.  27,  L.  ed.  288) ;  Marth  v.  FuL 

Such  further  decree  should  be  rendered  after  ton  Co.,   10  Wall.,  676  (77  TJ.  8.,  bk.  19,  L. 

the  report  of  the  auditor  as  the  facts  thus  din-  ed.  1040);  Bridge  Co.  f.  Uiioa,  Chic.  L.  N.  Aug. 

closed  will  justify  or  require,  4,  1888. 

Thedeeree  below  i*  reverted,  with  direction*  for  Whether  a  city  is  under  a  legal  obligation 

*ueh  proceeding*  a*  will  be  eotuittent  with  this  to  make    restitution   of   tbe    money  obtained 

opinion.     Reverted.  without  authority  of  law — that  is,  to  refund  to 

True  oopy.   Test:  the  proper  party  or  parties  such  stuns  as  were 

James  H.  UoKenney.  Clerk,  Hup.  Court,  p.  8.  actually  received  by  its  authorized  agents  or 

officers  upon  the  sale  of  tbe  bonds— Is  not  a 

question  arising  In  the  present  action  which  fs 

nTTT  nw  T  TTnwvTWT  ri    J™*  onlv  toT  &*  recovery  of  the  stipulated  interest 

CITY  OF  LITCHFIELD,  Appt.,  npon  Buch  bondg     D        tbjs  ^^  ,t  u  nM 

*•  proper  at  this  time  or  in  this  form  of  action  to 

GEORGE   WILLIAM   BALLOT!  kt  *x.  ex&*Z  an  op1"'0.0-  ,  .  „    ,  „  _  a    „„ 

Buchanan  v.  L\tdifield,,  102  TJ.  8.,  293  (bk. 

(8ee8.C.Heporter-ted.,lM-193.)  ^.  L'  °o-  141'- 

It  cannot  be  doubted  that  a  sound  policy  will 

Municipal  bond — i**ue  of,  in  etc***  cf  tontti-  be  promoted  by  restoring  the  parties  in  all  such 

tutional  limit— liability  of  municipality  for  cases  to  their  position.  It  leaves  no  inducement 

purehntt  money  expended  upon  public  work*—  i°r  either  party  to  contravene  the  law.    The 

juriidiction.  corporation  is  compelled  to  return  just  what  it 

has  received.    Tbe  other  party  gets  no  more 

1.  Wliere  the  Constitution  of  aStateprovldesthat  than  he  has  parted  with.     It  is  believed   that 

iiocitv.  etc.,  "shall .be  allowed  «>  become  indebted  not  a  solitary  case  can  be  found  which  stands 

^v^SSw^J^S^JMm%^^Soi  opposed  to  this  salutary  rule. 

Minttou  is  as  effectual  against  tho  Implied  as  the  Curtiiv.  Leaviit,  16  H.  Y.,  1.    Beealso  Leg- 

13»  114  V.  S. 


Digitized  by  OOOgle 


C  ITT   OF   LlTCHHBLW   V.  B ALLOC . 


190-185 


5M;  Tracy*.  Talmage,  14  N.  t.,817. 

Mr.  Juitiee  Miller  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  in  chancery 
of  the  Circuit  Court  for  the  Southern  District 
of  Illinois. 

This  suit  was  commenced  by  a  bill  brought 
by  Ballou  against  the  City  of  Litchfield.  Com- 
,  plainant  alleges  that  be  is  the  owner  of  bonds 
'  issued  by  the  City  of  Litchfield  to  a  very  con- 
siderable amount.  That  the  money  received 
by  the  City  for  the  sale  to  him  of  these  bonds 
was  used  in  the  construction  of  a  system  of 
waterworks  for  the  City,  of  which  the  City  is 
now  the  owner.  He  alleges  that  one  Buchanan, 
wbo  was  the  owner  of  some  of  these  bonds, 
brought  suit  on  them  in  the  seme  court  and  was 
defeated  in  his  action  in  the  Circuit  Court  and 
in  the  Supreme  Court  of  the  United  States, 
both  of  which  courts  held  the  bonds  void. 

He  now  alleges  that  though  the  bonds  are 
void  the  City  is  liable  to  him  for  the  money  it 
received  of  Mm,  and  as  by  the  use  of  that 
money  the  waterworks  were  constructed,  he 
prays  for  a  decree  against  the  City  for  the 
amount,  and,  if  it  is  not  paid  within  a  reason- 
able time  to  be  fixed  by  the  court,  that  the 
waterworks  of  the  City  be  sold  to  satisfy  the 
decree.  The  bill  also  charges  that  he  was 
misled,  to  purchase  the  bonds,  by  the  false  state- 
ments of  toe  officers,  agents  and  attorneys  of 
the  City,  that  the  bonds  were  valid.  Other 
parties  came  into  the  litigation  and  answers 
were  tiled.  The  answer  of  the  City  denies  any 
false  representations  as  to  the  character  of  the 
bonds;  denies  that  all  the  money  received  for 
them  went  Into  the  waterworks"  but  part  of  it 
was  used  for  other  purposes,  and  avers  that  a 
larger  part  of  the  sum  paid  for  the  waterworks 
came  from  other  sources  than  the  sale  of  these 
bonds,  and  it  cannot  now  be  ascertained  how 
much  of  that  money  went  into  the  works. 

The  case  came  to  issue  and  some  testimony 
was  taken,  the  substance  of  which  is  that  much 
the  larger  part  of  the  money  for  which  the 
bonds  were  sold  was  used  to  pay  the  contrac- 
tors who  built  the  waterworks,  while  a  very 
considerable  proportion  of  the  cost  of  these 
works  was  paid  for  out  of  taxation  and  other 
resources  than  the  bonds. 

There  Is  no  evidence  of  any  false  or  fraudu- 
lent representations  by  the  authorized  agents 
of  the  City. 

The  bonds  were  held  void  in  the  case  of 
Buduinan  v.  Litrlifield,  102  U.  8„  278  [bk.  28, 
L.  ed.  138],  because  they  were  issued  in  viola- 
tion of  the  following  provision  of  the  Constitu- 
tion Of  Illinois: 

"Article  IX. 
I]  "Section  12.  No  county,  city,  township, 
school  district  or  other  municipal  coporation 
shall  be  allowed  to  become  indebted  in  any 
manner  or  for  any  purpose  to  an  amount,  in- 
cluding; existing  indebtedness,  In  the  aggregate 
exceeding  five  per  centum  on  the  value  of  the 


it  for  state  and  county  taxes 

previous  to  the  incurring  of  such  indebtedness," 

It  was  made  to  appear  as  a  fact  in  that  case, 

that  at  the  time  the  bonds  were  issued  the  City 

114  v.  a. 


had  a  pre-existing  Indebtedness  exceeding  five 
per  cent  of  the  value  of  its  taxable  property,  aa 
ascertained  by  its  last  assessment  for  state  and 
county  taxes. 

The  bill  in  this  case  is  based  upon  the  fact 
that  the  bond*  are  for  that  reason  void,  and  ft 
makes  the  record  of  the  proceedings  in  tbat  suit 
an  exhibit  In  this.  But  the  complainant  Insists 
that  though  the  bonds  are  void  the  City  Is 
bound,  ex  eqao  et  bono,  to  return  the  money  it 
received  for  them.  It  therefore  preys  for  a 
decree  against  the  City  for  the  amount  of  the 
money  so  received. 

There  are  two  objections  to  this  propositior 


for  money  had  and  received  to  plaintiff's  use  is 
the  usual  and  adequate  remedy  in  such  cases 
where  the  claim  is  well  founded,  and  the  Judg- 
ment at  law  would  be  the  exact  equivalent  of 
what  is  preyed  for  in  this  bill,  namely:  r  J~ 


Id  this  view  the  present  bill  fails  for  want  of 
equitable  jurisdiction. 

2.  But  there  is  no  more  reason  for  a  recovery 
on  the  implied  contract  to  repay  the  money 
thnn  on  the  exprett  contract  found  in  the  bonds. 

The  language  of  the  Constitution  is  tbat  no 
city,  etc.,  shall  be  allowed  to  become  indebt- 
ed in  any  manner  or  for  anv  purpote  to  an 
amount,  including  existing  indebtedness,  to  the 
aggregate  exceeding  five  per  centum  on  the 
value  of  its  taxable  property."  It  ahull  notfts- 
eome  indebted,  shall  not  incur  any  pecuniar; 
liability;  it  shall  not  do  this  in  any  manner, 
neither  by  bonds,  nor  notes,  nor  by  express  or  [IBS 
implied  promises.    Nor  shall  it  be  done  for  any 

Crpate,  no  matter  how  urgent,  how  useful, 
w  unanimous  the  wish.     There  stands  the 
existing  indebtedness  to  a  given  a 


debt  In  any  manner  or  for  any  purpose  what 

If  this  prohibition  Is  worth  anything  it  Is  as 

effectual  against  the  implied  as  the  express 
promise,  and  is  as  binding  in  a  court  of  chan- 
cery as  a  court  of  law. 

Counsel  for  appellee  in  their  brief,  recognis- 
ing the  difficulty  here  pointed  out,  present  their 
view  of  the  case  in  the  following  language: 
The  theory  of  relief  assumed  by  the  bill  Is 


maintained  either  upon  the  bonds  or  upon  any 
contract  as  such  growing  out  of  the  bonds;  yet, 
as  the  City  of  Litchfield  is  In  possession  of  the 
money  received  for  the  bonds,  or,  which  Is  the 
same  thing.  Its  equivalent  in  property  identified 
as  having  been  procured  with  this  money,  and 
having  repudiated  and  disclaimed  its  liability  in 
respect  of  the  bonds.  It  must,  upon  well-estab- 
lished equitable  principles,  restore  to  the  com- 
plainants what  it  actually  received,  or  at  least  so 
much  of  what  it  received  as  is  shown  now  to  be 
in  its  possession  and  in  its  power  to  restore." 
If  such  be  the  theory  of  the  bill  the  decree 
of  the  court  is  quite  unwarranted  by  it.  The 
money  received  by  the  City  from  Bnllou  has 
long  passed  out  of  his  possession  and  cannot 
be  restored  to  complainant.    Neither  the  *pe- 
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rifle  money  nor  any  other  money  ii  to  be  found 
in  the  safe  of  the  City  01  anywhere  else  under 
its  control.  And  the  decree  of  the  court,  so  far 
from  attempting  to  restore  the  specific  money, 
declares  that  there  la  due  from  the  City  of 
Litchfield  to  complainants  a  sum  of  money— 
not  that  original  money— but  a  sum  equal  in 
■mount  to  the  bonds  and  Interest  on  them  from 


As  regards  the  waterworks,  into  which  it  is 
[104]  said  the  money  was  transmuted,  if  the  theory 
of  counsel  is  correct  the  waterworks  should 
have  been  delivered  up  to  plaintiff  as  repre- 
senting their  money,  as  property  which  they 
have  purchased,  and  which,  since  the  contract 
has  been  declared  void,  U  their  property,  aa  rep- 
resenting their  money.  In  this  view  the  resto- 
ration to  complainants  of  the  property  which 
represents  their  money  puts  an  end  to  obliga- 
tions on  both  aides  growing  out  of  the  transac- 
tion. The  complainants,  having  recovered 
what  was  theirs,  have  no  further  claim  on  the 
City.  The  latter  having  discharged  its  trust 
by  returning  what  complainant  has  elected  to 
claim  as  his  own,  is  no  longer  liable  for  the 
money  or  any  part  of  it 

But  here  also  the  decree  departs  from  what 
is  now  asserted  to  be  the  principle  of  the  bill. 
Having  decreed  an  indebtedness  where  none 
can  exist,  and  declared  that  complainant  has  a 
lien  on,  not  the  ownership  of,  the  waterworks, 
It  directs  a  sale  of  the  waterworks  for  the  pay- 
ment of  thia  debt  and  thesatisf  action  of  this  lien. 

If  this  be  a  mode  of  pursuing  and  reclaim- 
ing specific  property  Into  which  money  has 
been  transmuted,  it  is  a  new  mode.  If  the  the- 
ory of  appellees'  counsel  be  true,  there  is  no 
lien  on  the  property.  There  is  no  debt  to  be  se- 
cured by  a  lien.  That  theory  discards  the  idea 
of  a  debt,  and  pursues  the  money  into  the  prop- 
erty, and  seeks  the  property,  not  as  the  proper- 
ty or  the  City  to  be  sold  to  pay  a  debt,  but  as 
the  property  of  complainant  into  which  his 
money,  not  the  City's,  has  been  invested,  for 
the  reason  that  there  was  no  debt  created  by 
the  transaction. 

The  money  received  on  the  bonds  having 
been  expended,  with  other  funds  raised  by  tax- 
ation, in  erecting  the  waterworks  of  the  City, 
to  impose  the  amount  thereof  as  a  lien  upon 
these  public  works  would  beequally  a  violation 
of  the  constitutional  prohibition,  as  to  raise 
against  the  City  an  Implied  assumpsit  for  mo- 
ney had  and  received.  The  holders  of  the  bonds 
and  agents  of  the  City  are  partMpet  eriminii 
in  the  act  of  violating  that  prohibition,  and 
equity  will  no  more  raise  a  resulting  trust  In 
favor  of  the  bondholders  than  the  law  will  raise 
an  implied  assumpsit  against  a  public  policy  so 
strongly  declared. 
"1BS1         But  there  is  a  reason  why  even  this  cannot  be 

Leaving  out  of  view  the  question  of  tracing 
complainant's  money  into  these  works,  it  is 
very  certain  that  there  is  other  money  besides 
theirs  In  the  same  property.  The  land  on 
which  these  works  are  constructed  was  bought 
and  paid  for  before  the  bonds  were  issued  or 
voted.  The  streets  through  which  the  pipes  are 
laid  is  public  property  into  which  no  money  of 
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the  complainants  entered.  Much,  also,  of  the 
expense  of  construction  was  paid  by  taxation 
or  other  resources  of  the  City.  How  much, 
cannot  be  known  with  certainty,  because, 
though  the  officers  of  the  City  testify  that  on 
the  books  a  separate  waterworks  account  was 
kept,  there  ia  no  evidence  that  the  funds  which 
went  to  build  these  works  are  traceable  by 
those  books  to  their  source  in  any  instance. 

If  the  complainants  arc  after  the  money  they 
let  the  City  have  they  must  clearly  identify  the 
rnoney  or  the  fund  or  other  property  which 
represents  that  money  In  such  a  manner  that  It 
can  be  reclaimed  and  delivered  without  taking 
other  property  with  ft  or  injuring  other  persona 
or  interfering  with  others'  rights. 

It  is  the  consciousness  that  this  cannot  be  done 
which  caused  the  court  and  counsel  to  resort  to 
the  ides  of  a  debt  and  a  lien  which  cannot  be  sus- 
tained. Alien  of  a  person  on  his  own  property, 
which  is  and  has  always  been  his,  in  favor  of 
himself,  is  a  novelty  which  only  the  necessities 
of  this  case  could  suggest 

Another  objection  to  this  assertion  of  a  right 
to  the  property  is  that  the  bondholders,  each  of 
whom  must  hold  a  part  of  whatever  equity  there 
Is  to  the  property,  are  numerous  and  scattered, 
and  the  relative  amount  of  the  interest  of  each 
in  this  property  could  hardly  be  correctly  ascer- 
tained. The  property  itself  cannot  be  divided; 
its  value  consists  in  Its  unity  as  a  system  of  water- 
works for  the  City.  Without  the  land  and  the 
use  of  the  streets  the  value  of  the  remainder  of 
the  plant  is  gone.  In  these,  complainants  can 
have  no  equity. 

The  decree  of  the  court  it  reverted  indthe  note 
remanded,  with  direction*  to  ditmiu  the  bill. 

Ism  requested  to  say  Out  Mr,  Jtwfijas  Haur- 
Ian  dissents  from  the  Judgment  and  opinion  of 
the  court. 

True  copy.    Test : 

James  H.  HaKenney,  Clerk,  Sup.  Court,  U.  EL 

Bt  Parte: 
Id  the  Hatter  of  ELLIS  G.  HUGHES,  PeU-       .  ,  .  _.. 
Hon*.  L*«J 

(Boo  8.  O,  Reporter's  ed.,  147-118.) 


A  writ  of  mandamus  does  not  He  to  compel  the 
Judge  of  an  inferior  court  to  authorize  the  with- 
drawal of  money  from  the  registry  of  the  oourt 
where  said  oourt  has  expressly  adjudged  that  the 
litigation  Is  not  ended  and  has  ordered  that  said 


I,  Apr.  S,  1886. 


[No  8.    Orig.l 
1,1885.     Beaded,  A 

PETITION  fort,  writ  __  ___ 
The  history  and  facts  of  the  case  appear 


Argued,  Mar.  81, 1885. 
ETITION  fort,  writ  of 


Mr.  J.  N.  Dolph.  eantra. 

Mr.  Chief  JtutieeWmAt*  delivered  the  opin- 
ion of  the  court: 

This  is  an  application  for  a  writ  of  manda- 
mus requiring  Matthew  P.  Deady,  Judge  of 
the  District  Court  of  the  United  States  for  the 
District  of  Oregon,  to  "forthwith  sign  and 
execute,  by  signing  or  countersigning  any  and 
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all  such  order*,  matters  and  tilings  as  may  be  until  the  plaintiff  bad  notice  of  the  application 

requisite  or  necessary  to  enable  jour  petitioner  and  could  be  heard  thereon.     The  amount  to 

(Ellis  G.  Hughes,  an  attorney  at  law  practicing  ordered  to  be  paid  was  afterwards  received 

in  the  circuit  and  district  courts  of  the  United  from  the  registry  of  the  court  by  the  petitioner. 

States  for  such  district)  to  withdraw  from  the  The  application  for  the  rest  of  the  fund  was 

depository  of  said  court  the  sum  of  five  bun-  subsequently  beard,  the  plaintiff  In  the  suit 


dred  dollars  belonging  to  him. "     The  petition  appearing  to  resist,  and  upon  full  consideration 
*__'he  writ,  which  is  sworn  to  by  the  petitioner,   it  was  expressly  adjudged  by  the  court  that  the 
a  that  on  and  prior  to  May  8, 1882,  there  litigation  in  the  case  was  not  ended,  and  that 


was  pending  in  the  Circuit  Court  of  the  United  '  'neither  by  the  terms  of  the  decree  nor  the  right 

States  for  the  District  of  Oregon  a  suit  In  equity  and  justice  of  the  case  was  he  [petitioner]  en- 

for  the  foreclosure  of  a  mortgage  In  whicn  titled  to  the  same  [the  money]  until  he  had 

William  Reid,  manager,  was  plaintiff,  and  H.  earned  it   by  prosecuting  said  suit  to  a  final 

McCul lister  and  W.  B.  McCallister.  defendants,  decree  as  to  all  the  defendants  therein."    The 

and  that  the  plaintiff  therein  '  'recovered  in  said  application  for  the  remainder  of  the  money  was 

suit  a  certain  decree  as  against  the  defendants  consequently  denied,  and  the  fund  was  left 

•  •  *  and  a  certain  order  of  sale,  wherein  and  "in  the  registry  of  the  court  to  be  disposed  of 

whereby  it  was  ordered  adjudged  and  decreed  or  applied  hereafter  as  the  rights  of  the  parties 

that  the  defendants  ■  "  ■  should  pay  to  the  and  Justice  of  the  case  may  require."     Car- 

ptaf"ri*T  a  certain  sum  of  money,  ana  Interest  tainly  upon  this  return  the  petitioner  Is  not 

as  therein  specified,  and  also  the  costs  and  dls-  entitled  to  the  writ  he  asks. 

bnrsements  in  the  suit  to  be  taxed,  'including  The  rule  heretofore  granted  it  diteharged,  vrith 

10  per  cent  on  the  full  amount  due  from  the  oath. 

defendants  *  •  *  to  the  complainant  as  an  TrueoopT.  Teste 

attorney's  fee  to  the  attorney  of  the  complain-  Jwiie*  H-  MoKenner,  Clerk.  Bup.  Court,  U.  S. 
ant,' and  that  in  default  of  such  payment  being 

made,  certain  lands  fn  said  decree  and  order  of  __ 
sale  set  out  and  described,  be  sold." 

The  petition  further  states  "that  yourpett-  fa  paTfe- 

^£££2KfiSl$2 »™-  '" «•  *'"" " DATT0N 8  M0TO41* — 

conditions  of  said  decree  and  order  of  sale,  was  0.  ASHLEY  SMITH,  JWtimer*. 

the  absolute  and  unconditional  owner  of  the  __ .  „  „„„.„„_.   ,-,,_, 

attorney's  fee  recovered  therein  and  thereby  aa  (Bee  S.  0.,  Reporter's  e<L.  lTi-lTS.) 

costs  of  taeanit."     It  is  then  stated  that  a  sale  Mandamus — discretion  of inferior  wurtt  not  oon- 

of  the  mortgaged  property  was  made  under  the  trolled  by. 

decree,  and  "the  amount  due  your  petitioner 

under  said  decree  and  order  of  sale,  as  and  for  ?t*?lri3ian 

Ida  attorney's  fee,  *  •  •  having  been  regularly  liitiorTbut 

ascertained  and  determined,  the  said  purchaser 

at  said  sale  paid  to  the  clerk  of  the  circuit  upon  a  mo- 

court,  *  "  •  as  and  for  and  in  payment  of  the  to  *  oausa 

claim  of  your  petitioner  for  his  attorney's  fee, 

••  "the  fall  amount  so  aa  aforesaid  ascertained  _£  2885. 

and  determined  to  he  due  to  your  petitioner  ' 

5?"lKl  The  petition  then  states  that  upon  Moxl_jrondomu^wn(n)l(tf  Werior  WmHolr- 

the  collection  of  the  money  it  was  deposited  in  Uta-etum  -czairtjicatum. 


the  registry  of  thecourt,andtbat,a)thoughde-  Three  di 

■^*»««te  judge  holding  the  circuit  ga^bj*           _^_ 

court  had  refused  to  sign  an  order  for  ita  pay-  Uon.   i.  Where  the  method  of  doing  the  act  alone 

ment  in  full  to  him,  but  that  the  sum  of  (SOU,  Involves  a  question  ol  discretion,  or,  tbe  duty  to  act 

r-t  thereof,  was  retained,  although  it  was  then  S*^^^'ffi?P?S?^S?^£^h^.??C™*Sj 

Z_    j  _  j-  *  .L           _.     J5  ,,  v    i  ,„i.  exercise  of  discretion,   a.  Wnere  tbe  act  fit  purely 

the  depository  of  the  court  and    absolutely  ministerial,  involving  no  question  ol  discretion  at 

and  unconditionally  tbe  property  of  your  pen-  any  stage, 

noner  "  Til  the  tint  class  of  cones  a  mandamus  will  never 

No  "copies  of  the  various  orders  and  decrees  %£***■  E  JXMU  Sta^n-  npra:  "nd  emm 

on  which  the  rights  of  tbe  petitioner  depend  In  the  second  class  of  oases  the  writ  will  issue,  to 

were  attached  to  tbe  petition;  but  upon  the  compel  action  but  not  to. control  the  method  of  ao- 

podlive  sworn  statements  of  the  petitioner  aa  to  nwl«a*T«opWMse,  nVSrdered  S  renders  jSSE 

(heir  nature  and  effect,  a  rule  was  entered  on  ment,  but  !t  will  be  left  to  lis  discretion  u  to  what 

the  district  judge  to  show  cause  why  the  writ  Judgment  It  will  render.    Er  part*  Bradstreet,  a) 

o,  S;dtedijff«»b,ij™d.  ..num..  &41.Tja?tS",.S!sSaar«"*S: 

return  has  been  made  from  which  it  appears  tbn.  Y.,33;  People  v.  Auditors  of  Elmlra.  82  N.  Y, 

unmistakably  that  it  has  never  been  adjudged  60;  Commonwealth  v.  Henry,  46  Pa.  St.,  (BO. 

that  the  petitioner  was  the  owner  of  the  money  Inthethlrdclassofeaaesmandamuswlfl.toarTOper 
in  court.    On  the  contrary  it  does  appear  that 

on  tbe  4th  of  December,   1884,  the  petitioner  I  conncc- 

asked  that  the  money  in  court,  being  fl,0Sfl.4»,  SouI'md" 

to  "paid  to  him  by  the  clerk,"  ana  thereupon  '  ' 

It  was  ordered  "that  there  be  paid  to  said  inyv.Bii- 

Snghee  (the  petitioner)  out  of  said  funds  the  ,      .  M 

mm  of  9519.04,"   but  the  court  declined   to  (1  walL), 

make  any  disposition  of  the  rest  of  the  fund  its,  xviii.,  «9T,  nolo, 
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OS  petition  for  a  writ  of  mandamv*. 
The  history  and  facts   of  the  case  suffi- 
ciently appear  in  tbe  'opinion  of  the  court. 
Mr.  Edward  Kobey,  for  petitioners. 
Meurt.  W.  H.  Calkins,  A.  L.  Otborn  and 
A.  C.  Barrit,  for  respondents,  centra. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

This  is  an  application  for  a  writ  of  mwidamus 
requiring  the  Circuit  Court  of  the  United  States 
for  the  District  of  Indiana  to  amend  a  judg- 
ment entered  January  20,  1883.  in  a  cause 
wherein  the  relators  were  plaintiffs  and  Frede- 
rick Eggers  defendant,  "so  as  to  conform  to 
the  complaint  in  said  cause,  and  to  the  finding 
or  verdict  of  the  court  rendered  upon  tbe  trial 
of  said  cause." 

The  suit  was  ejectment  to  recover  the  posses- 
sion of  "all  of  the  north  part  of  lot  2,  in  sec.  88, 
T.  88,  N.  B.  10  W.  of  the  second  principal  me- 
ridian, which  lies  west  of  tbe  track  of  the  Lake 
Shore  and  Michigan  Southern  Railroad  and 
north  of  a  line  parallel  with  the  north  line  of 
said  lot  2,  and  753  feet  south  therefrom." 

Tbe  judgment  entry,  which  includes  the  only 
finding  in  the  case,  is  as  follows: 

"And  the  court,  having  heard  the  evidence 
and  being  fully  advised,  finds  for  the  plaint, 
ills,  and  orders  and  adjudges  that  they  are  en- 
titled to  and  shall  have  and  recover  of  defend- 
ant the  possession  of  so  much  of  said  lot  two 
(2)  as  lies  south  of  the  south  line  of  lot  number 
one  (1),  as  indicated  by  a  fence  constructed  and 
maintained  by  the  defendant  as  and  on  said 
south  line,  said  fence  running  from  the  state 
line  easterly  to  Lake  Michigan,  and  assessing 
the  damages  at  $1  and  costs  taxed  at  $ — ,  which 
the  plaintiffs  shall  recover  of  defendant,  All 
of  which  is  finally  ordered,  adjudged  and  de- 
creed." 

After  this  entry  the  petitioner  moved  the 
court  to  amend  and  reform  the  judgment 
that  it  would  "conform  to  the  complaint 
Raid  COUTt  and  to  thp  flnrfiTtff  nr  vprHi**".  I 

the  court,  on  f  ul 

finding  and  Judi 
tinct,  and  that  tl 
try  was  to  be  construed 
log  that  tbe  plaintiffs  w 

cover  the  possession  off.  . , 

sued  for  as  lies  south  of  the  fence  indicated. 
For  this  reason  the  motion  was  denied. 

It  is  an  elementary  rule  that  a  writ  of  matt- 
damu*  may  be  used  to  require  an  inferior  court 
to  decide  a  matter  within  Its  jurisdiction  and 
pending  before  it  for  judicial  determination,  but 
not  to  control  the  decision.  Ex  parte  Flippin, 
B4  U.  8..  850  [bk.  24,  L,  ed„  1951;  EzparUR. 
Co.,  T01  U.  S.,  720  [bk.  25,  L.  ed.,  8751;  Ez 
parteBurtit,  103  TJ.  S.,288(tik.26,L.  ed.,802]. 
Here  a  judgment  has  been  rendered  andeutered 
of  record  by  the  circuit  court  in  a  suit  within 
its  jurisdiction.  The  judgment  is  the  act  of 
tbe  court.  It  is  recorded  ordinarily  by  the  clerk 
as  the  ministerial  officer  of  the  court,  but  bis 
recording  is,  in  legal  effect,  the  act  of  the  court, 
and  subject  to  its  judicial  control.  Tbe  clerk 
records  tbe  judgments  of  the  court,  but  does 
not  thereby  render  the  judgments.  If  there  is 
error  in  the  judgment  as  rendered,  it  cannot  be 
corrected  by  mandamut,  but  resort  must  be  had 
to  a  writ  of  error  or  an  appeal.  Ex  parte  Lor- 
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parate  and  dis- 
fear.    Theen- 
flnding  and  adjudg- 
onlv  entitled  to  re- 
in of  the  premises 


in?, M U.S., 418 R»k. 24,  L.ed.  165];  Ex  part* 
Perry,  102  U.  S,  188 [bk.  26,  L.  ed.,  48). 

If  a  clerk  in  performing  the  ministerial  act 
of  recording  a  judgment  has  committed  an  er- 
ror, the  court  may  on  motion  at  the  proper  time 
correct  it,  or  it  may  do  so  in  a  proper  case  upon 
its  own  suggestion  without  waiting  for  tbe  par- 
ties. Here  the  plaintiffs,  believing  that  the  tj^b-i 
judgment  as  recorded  did  not  conform  to  the  l17°J 
finding,  moved  the  court  to  amend  il  in  that 
particular.  This  motion  the  court  entertained, 
but,  being  of  the  opinion  that  the  judgment 
had  been  correctly  recorded,  refused  the  amend- 
ment which  was  asked.  In  this  the  court  acted 
judicially,  and  its  judgment  on  the  motion  can 
do  more  be  reviewed  by  mandamus  than  that 
which  was  originally  entered  in  tbe  cause. 

The  writ  it  denied  with  oo»U. 

True  copy.    Test: 

James  H.  McKcnnoy,  Cleric,  Sup.  Court,  U.  8. 

Cited,  -11(1  U.  8., JOt. 


t  dem.  Daniel  W.  Vieschbb, 


•Various  ownem  of  lands  In  Alabama  grnnte 
allroad  corporation  of  that  Slate  •' and  its  bsh 
a  1S80,  a  right  of  way  through  the  lands  to  nutati 
ind  run  a  railroad,  the  corporation  having  a  fran- 
<hi»>  to  do  so  and  to  take  tolls;  and  It  obtained  a  like 

■      "  "~  "tatutory  proceeding.   It 

V.,  ■  Judgment  creditor 

... ,  ....  . levied  an  eiecuiion  on 

the  right  of  way,  sndlt  was  sold  to  V.,  and  lie ihcr- 
ItT  deeded  It  to  htm.  and  he  took  possession  of  the 
road-bed.  In  1870  he  contracted  with  another  rail- 
road corporation  to  complete  the  grading  of  the 
line  of  road  for  so  much  per  mile,  and,  on  being 
paid,  to  transfer  to  It  all  his  title  to  the  franchise, 
right  of  way  and  property  of  the  old  corporation. 
He  completed  the  work,  and  was  notpaid  in  full, 
but  gave  possession  of  tbe  road  In  1671  to  ihe  cor- 
poration, and  Its  franchisee  and  mad  and  property 
passed  In  I860  to  another  corporation,  the  defend- 
ant, against  whom  V.  brought  an  action  of  eject- 

(1)  The  right  of  way  could  not  be  Bold  on  execu- 
tion or  otherwise  to  a  purchaser  who  did  not  own 
tbe  franchise. 

ffl)  There  was  nothing  in  the  contract  to  estop 
the  defendant  from  disputing  the  right  of  V.  to  re- 
cover In  ejectment,  on  the  strength  of  h  Is  title. 

(3)  V.  could  — * 


FJ 


Stales  for  the  Middle  District  of  Ala- 

The  history  and  facts  appear  in  the  opinion 
of  the  court. 

Mean.  Edward  Patterson  and  Harry 
C.  Sample,  for  plaintiff  in  error. 

Mestre.  Samuel  P.  Rice  and  John  21. 
Chilton,  for  defendants  in  error. 


»  by  Mr.  Justice 


.Cmgit- 


1884. 


East  Alabama  R.  Co.  v.  Dob. 


840-8» 


In  November,  1380,  the  defendants  in  error 
brought  ao  action  of  ejectment  in  the  Circuit 
Court  of  Chambers  County,  Alabama,  against 
the  East  Alabama  Railway  Company,  to  recov- 
er premises  described  in  the  complaint  as  fol- 
lows: "  A  certain  tract  or  parcel  of  land,  being 
the  railroad  bed  of  the  railroad  formerly  known 
and  called  the  East  Alabama  and  Cincinnati 
Railroad,  from  Lafayette  to  the  county  lint  of 
Lee  County,  together  with  all  the  land  contigu- 
ous to  saia  road-bed,  on  each  side  thereof,  tc 
the  distance  of  seventy -five  feet  from  the  cen- 
ter thereof,  said  railroad  being  now  known  and 
called  as  the  East  Alabama  Railway,  with  the 
appurtenances  situate  in  the  County  of  Cham- 
bers aforesaid."  Lafayette  is  in  Chambers 
County,  and  Lee  County  lies  south  of  Cham- 
bers. The  suit  was  duly  removed  by  the  com. 
pany  into  the  Circuit  Court  of  the  United 
States  for  the  Middle  District  of  Alabama.  It 
was  tried  before  a  Jury  in  December,  1881,  on 
a  suggestion  that  the  Company  had  been  in  ad- 
verse possession  of  the  premises  for  more  than 
three  years  before  the  bringing  of  the  suit,  and 
had  made  permanent  and  valuable  improve- 
ments by  building  a  railroad  thereon;  and  on 
the  plea  of  not  guilty.  The  Jury  found  for  the 
plaintiffs  "  for  all  the  property  described  in  the 
complaint,"  and  assessed  their  damages  at 
$3,063.40,  and  there  was  a  judgment  according- 
ly.    The  Company  brings  a  writ  of  error. 

The  bill  of  exceptions  sets  forth  all  the  evi- 
42]  deuce  in  the  cause.  The  following  are  all  the 
facts  which  it  is  needful  to  state:  The  Lafayette 
Branch  Railroad  Company  was  incorporated  by 
the  Legislature  of  Alabama  February  7,  1848, 
to  construct  a  railroad  from  Lafayette  to  inter- 
sect or  connect  with  the  Montgomery  and 
West  Point  Railroad  at  some  suitable  point 
between  Chehaw  and  West  Point.  By  an 
amendatory  Act  of  April  9,  1854,  the  Com- 
pany was  authorized  to  extend  its  road  be- 
yond Lafayette  in  the  direction  of  the  Ten- 
nessee River,  and  to  connect  the  same  with  any 
railroad  built,  or  being  built,  or  to  be  built,  so 
so  as  to  connect  with  some  point  on  the  Ten- 
nessee River.  By  an  amendatory  Act  of  January 
25,  1860,  its  name  was  changed  to  the  Opelika 
and  Oxford  Railroad  Company,  and  it  was  au- 
thorized to  connect  its  road  with  the  Alabama 
and  Tennessee  River  Railroad  at  or  near  Oxford, 
Calhoun  County.  The  companies  were  succes- 
sively organized.  In  1861  one  Richards  was 
elected  president.  The  Opelika  and  Oxford 
Company  acquired  the  rightof  way  through  the 
lands  of  all  the  proprietors  of  the  soil  from  a 
point  on  the  Montgomery  and  West  Point  Rail- 
road alwut  three  miles  northerly  from  Opelika, 
in  Lee  County,  to  Lafayette,  by  deeds  from  all 
the  proprietors  (save  in  one  case).  The  deeds, 
except  in  the  descriptii 
which  the  road  was  t 
form  of  the  following 
"  Mary  F.  MeLemore  d 
R.  S. 
"Alabama,  Chamber*  County: 

"This  indenture,  made  this  31st  day  of  Au- 
gust, in  the  year  of  our  Lord  one  thousand 
right  hundred  and  sixty,  between  Mary  Me- 
Lemore, of  Chambers  County,  of  the  one  part, 
and  the  Opelika  and  Oxford  R.  R.  Comjinny, 
of  the  other  part,  witnessetk:  That  the  said 
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Mary  F.  MeLemore,  for  and  fn  consideration  of 
the  sum  of  one  dollar  to  her  in  hand  paid,  at 
and  before  the  sealing  and  delivery  of  these 
presents,  the  receipt  whereof  is  hereby  acknowl- 
edged, doth  give,  grant,  bargain  ana  sell  unto 
the  said  railroad  company  and  their  successors 
and  assigns,  the  right  of  way  over  which  to 
pass  at  all  times  by  themselves,  directors,  offi- 
cers, agents,  hirelings  and  servants,  in  any 
manner  they  may  thing  proper,  and  particular- 
ly for  the  purpose  of  running,  erecting  and  es-  [34: 
tablishiog  thereon  a  railroad  with  requisite 
number  of  tracks:  and  to  this  end  the  limit  of 
said  right  of  way  shall  extend  in  width  fifty 
feet  on  each  side  of  the  slope  slake  of  the  right 
of  way  of  the  said  railroad  when  completed,  and 
to  extend  in  length  through  the  whole  tract 
of  land  owned  and  claimed  by  said  Mary  F. 
MeLemore,  and  known  as  the  north  half  of 
section  22,  township  22,  of  range  26,  situated. 
lying  and  being  in  Chambers  County,  adjoining 
lands  of  James  F.  Dowdell,  Evan  G.  Richards 
and  Nolan  J.  Wright,  and  running  in  such  di- 
rection through  said  tract  of  land  as  the  said 
Opelika  and  Oxford  Railroad  Company,  by 
their  engineers,  shall  think  best  suited  for  the 
purpose  of  locating  !iudest;\bl ish ing  the ir  works: 
and  connected  with  the  said  right  of  way,  the 
said  company  shall  have  the  right  to  cut  down 
and  remove  all  such  trees,  underwood  itnd 
growth  and  timber  on  each  side  of  said  road  as 
would,  by  falling  on  or  striking  the  same,  in- 
jure the  rails  or  other  parts  of  said  road,  to- 
gether with  all  nnd  singular  the  rights,  mem- 
bers and  appurtenances  to  the  said  strip,  tract 
or  parcel  of  land  being,  belonging  or  in  any- 
wise appertaining,  and  more  especially  the 
rightof  way  over  the  same;  to  have  and  to  hold 
the  same  unto  the  said  Opelika  and  Oxford  R.R. 
Company,  their  successors  and  assigns,  to  their 
own  proper  use,  henefit  and  behoof  forever,  in 
fee  simple;  upon  condition,  and  it  is  expressly 
understood,  that  should  the  said  railroad  con 
teraplatcd  as  aforesaid  be  not  established  on  and 
along  said  strip,  parcel  or  tract  of  laud  described 
ia  the  above  and  foregoing  indenture,  then  suit] 
indenture  is  to  be  wholly  null  and  void  and  of 
no  effect;  and  the  Mary  F.  MeLemore  her  beiis 
and  assigns,  will  warrant  and  defend  the  title 
thereof  unto  the  Opelika  and  Oxford  Railroad 
Company,  their  successors  and  assigns,  against 
the  claims  of  all  persons  whatsoever.  In  wit- 
ness whereof  the  said  Mary  F.  MeLemore  bath 
hereunto  set  her  hand  and  seal  the  day  anu 
year  first  above  written. 

"Mary  F.  MeLemore." 
As  to  the  excepted  case,  which  related  to  a 
section  of  land  one  mile  square  in  Chambers 
County,  through  which  the  road-bed  sued  for  [3* 
runs,  in  t,hnt  county,  the  Company  caused  the 
same  character  of  rights  and  right  of  way 
through  that  section  of  land  as  was  conveyed 
by  the  deeds  referred  to  lo  be  condemned  for 
its  use  under  statute  authority,  and  the  sum  as- 
sessed was  finally  paid  to  tlie  owner.  In  ISfiO 
'     "      i.  ...  i  — '-—■ ra  wbo  laid  out 

igh  all  of  the  Innds  and  cut  out  the  width 
through  woods;  and  it  made  contracts  with  con- 
tractors for  the  grading  and  cul verting  of  a  rail- 
rniul  aionsr  the  right  of  way,  who  built  for  it  .1 
great  ileal  of  such  grading  and  culvertiug;  and 
all  the  work  done  was  done  on  the  right  uf  way 
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thus  slaked  out.  but  no  other  work  w  done 
en  It  except  such  culverting  and  grading,  and 
this  was  not  continuous  through  the  whole  line 
In  Chambers  County  sued  for,  but  there  were 
several  intervals  where  no  work  of  grading  and 
culverting  was  done;  and  the  Company  w  *~ 
the  undisturbed  possession  of  the  whole  oi 
Tight  of  way. 

The  Company  became  embarrassed  for  want 
of  means  during  the  war,  and  ceased,  before 
July,  1861,  to  do  any  work  on  the  line,  leaving 
It  incomplete  as  to  grading  and  culverting,  and 
no  work  was  done  by  It  afterwards  on  the 
line.  Richards,  as  late  as  1868,  removed,  at  a 
small  expense  to  himself  individually,  some 
logs  which  had  lodged  in  one  of  the  culverts, 
to  save  the  culvert  and  grading  from  injury; 
and  he  looked  over  the  work  from  time  to  time. 
No  meeting  of  the  directors  or  stockholders 
waa  held  after  July,  1801,  and  no  corporate  act 
was  done  by  either  after  that  date.  The  Com- 
pany was  without  means  to  prosecute  the 
building  of  the  road  any  further. 

One  Lockett  and  the  firm  of  D.  W.  &  J.  G. 
Yisscber  were  contractors,  to  whom  the  Com- 
pany was  indebted  for  work  on  the  line.  Lock- 
ett recovered  one  judgment  and  the  Visscbers 
another  against  the  Company,  October  98, 
1860,  In  a  court  of  the  State,  by  service  of 
process  on  Richards,  as  president,  the  former 
for  I14.4S7.31,  and  the  latter  for  $13,388.83. 
An  execution  was  issued  on  each  Judgment 
to  the  sheriff  of  Chambers  County,  November 
7, 1866,  and  levied  on  that  day,  according  to 
the  return  on  each  writ,  on  a  house  and  lot, 
and  also  on  ' '  the  right  of  way  to  the  Opelika 
14S]  and  Oxford  Railroad,  so  far  as  the  right  of  way 
has  been  obtained,  and  all  the  appurtenances 
belonging  to  said  Railroad  Company,  from  La- 
fayette to  the  edge  of  Lee  County,  and  also 
the  surveyingfnstruments  belonging  to  said 
Company."  The  plaintiffs  attorney  stopped 
proceedings  on  those  executions  on  the  12lh 
of  April,  1867.  A  second  execution  was  Is- 
sued on  each  judgment  to  said  sheriff,  Hay 
8,  1867,  and  levied  on  that  day,  under  the 
Lockett  execution,  according  to  the  return 
thereon,  on  a  house  and  lot,  and  also  on  "the 
right  of  way  to  the  Opelika  and  Oxford  Rail- 
road, to  far  as  the  right  of  way  has  been  ob- 
tained, to  the  edge  of  Lee  County,  and  also  all 
the  surveying  instruments  belonging  to  said 
Company1^  and  under  the  other  execution,  ac- 
cording to  the  return  thereon,  on  the  same 
property,  omitting  the  words  "the  right  of 
way  has  been  obtained,  to."  After  a  sale  the 
sheriff  executed  the  following  deed  to  the  pur- 
chasers: 

"  This  indenture,  made  and  entered  into  this 
8d  day  of  June,  1607,  between  R.  J.  Kellam, 
sheriff  of  the  County  of  Chambers,  in  the  State 
of  Alabama,  of  the  one  part,  and  D.  W.  &  J. 
G.  Visscher  and  A.  L.  Woodward,  of  theother 

Snrt,  witnesseth :  That  whereas  on  the  36th 
ay  of  October,  1866,  a  Judgment  was  duly 
rendered  in  the  Circuit  Court  for  the  County  of 
Chambers,  In  the  State  aforesaid,  at  the  fall 
term  of  the  said  Court,  for  the  sum  of  $13,388 
and  costs,  in  favor  of  Abner  M.  Lockett, 
and  one  in  favor  of  D.  W.  Sc  J.  G.  Visscher  for 

!  14,457.21,  and  against  the  Opelika  and  Ox- 
ord  Railroad  Company,  on  which  said  Judg- 
ments there  waa  issued  by  the  clerk  of  the  Cir- 
US 


cult  Court  for  said  county,  on  the  8th  day  of 
May,  1867,  certain  write  at  fieri  faeta*  in  favor 
of  said  Abner  M.  Lockett  and  D.  W.  &  J.  G. 
Vlsscber  and  against  the  said  Railroad  Com- 
pany, directed  to  any  sheriff  of  the  State  of 
Alabama,  whereby  such  sheriff  waa  directed 
to  levy  of  the  estate.  &c. ,  of  said  Railroad  Com- 
pany, and  make  the  said  sum  of  $36,701.04, 
besides  costs, and  which  said  writ  was, on  the  8th 
day  of  May,  1867,  placed  In  the  hands  of  the  said 
R.  J.  Kellam,  as  sheriff  of  said  County  of 
Chambers,  for  the  purpose  of  its  levy  ana  exe- 
ration;  and  whereas  said  R.  J.  Kellam.  as  sher-  Is 
iff  as  aforesaid,  after  the  said  writ  had  come 
into  bis  hands  and  while  the  same  waa  In  full 
force,  did,  on  the  8th  day  of  May,  1867,  lovy 
the  same  on  the  following  tract  or  lot  of  laud. 
as  the  property  of  the  said  Railroad  Company 
to  wit:  the  right  of  way  to  Opelika  and  Oxford 
Railroad  Company,  so  far  as  the  right  of  way 
has  been  obtained,  from  Lafayette  to  the  line 


of  Lee  County,  and  all  the  appurtenance  from 
Lafayette  to  the  line  of  Lee  County,  lying  and 
being  in  said  County  of  Chambers;  and  wnere- 


the  said  R.  J.  Kellam,  as  sheriff  as  aforesaid, 
after  having  duly  advertised  the  said  tract  of 
land  or  railroad-bed  for  sale  In  the  mode  pre- 
scribed by  law,  did,  In  accordance  with  said 
advertisement,  on  the  Sd  day  of  June,  1867,  at 
the  court  house,  in  the  Town  of  Lafayette, 
proceed  to  sell  the  same  under  and  by  virtue 
of  said  writ  of  fieri  facial,  and  the  said  D.  W. 
&  J.  G.  Visscher  and  A.  L.  Woodward,  having 
bid  for  the  said  land  or  railroad -bed,  then  and 
there  selling  as  aforesaid,  the  sum  of  $600. 
and  it  being  the  highest  and  best  bid  that  could 
then  and  there  be  got  for  the  same,  he,  the  said 
sheriff,  did  therefore  sell  and  cry  off  the 
tract  of  land  or  railroad-bed,  to  the  said  D.  W, 
&  J.  G.  Visscher  and  A.  L.  Woodward.  Now, 
therefore,  in  consideration  of  the  premises,  the 
said  party  of  the  first  part,  as  sheriff  of  the  said 
County  of  Chambers,  has  and  does  hereby  bar- 
gain and  sell,  alleneand  convoy  untosaM  D,  W. 
&  J.  G.  Visscher  and  A.  L.  Woodward,  the 
said  tract  of  land  or  railroad -bed,  to  wit:  the 
right  to  the  Opelika  and  Oxford  Railroad,  so 
far  as  the  right  of  way  has  been  obtained,  from 
Lafayette  to  the  edge  of  Lee  County,  and  all 
the  appurtenances  belonging  to  said  road  from 
Lafayette  to  the  line  of  Lee  County,  to  have 
hold  the  aforesaid  premises  and  land, 
r  with  all  and  singular  [its]  appurte- 

thereunto  belonging,  to  the  asM  Opelika 

and  Oxford  Railroad  Company  and  to  their 
heirs  and  assigns,  forever.  And  said  party  of 
the  first  part,  as  sheriff  as  aforesaid,  does  cov- 
enant with  the  said  party  of  the  second  part 
that  he,  as  sheriff  as  aforesaid,  will  warrant  the 

title  of  said to  said  party  of  the  second 

part  so  far  only  as  he  by  virtue  of  his  office  is 
authorized  to  do;  but  it  Is  expressly  understood 
that  said  R.  J.  Kellam,  sheriff,  is  in  no  event 
to  be  individually  liable  for  anything  herein 
contained. 

In  testimony  whereof,  the  said  party  of  the 
first  part  has  signed,  sealed  and  delivered  this 
'  *d  on  the  day  it  bears  date. 

"Robert  J.  Kellam, 

"Sheriff  of  Chamber*  OoutUv,  Alabama." 

After  the  sheriffs  sale  Richards  abandoned  or 

turned  over  to  the  purchasers  the  line  of  cul- 

verting  or  grading  aa  far  as  he  could  do  so, 
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that  is,  he  exercised  no  further  authority  over 
It,  and  the  Opelika  and  Oxford  Railroad  Com- 
pany made  no  further  claim  to  it.  On  the  6th 
of  April,  1870,  D.  W.  and  J.  G.  Visscher  en. 
tered  into  a  written  contract  with  the  Eufsula, 
Opelika,  Oxford  and  Quntersville  Railroad 
Company,  which  was  signed  on  behalf  of  that 
company  by  one  Pennington,  as  iis  president, 


bama  and  Cincinnati  Railroad  Company. 
The  two  companies  were  one  and  the  same  cor- 
poration, chartered  by  Alabama  to  build  a 
railroad  from  Eufaulato  Outliers  villa  via  Ope 
lika  and  Oxford.  In  the  fail,  before  ihe  con- 
tract waa  entered  into,  D.  W.  Visscher  was  in- 
vited by  Pennington  to  see  him  as  to  whether 
Pennington's  company  could  not  arrange  to 
purchase  for  its  fine  Visscber's  grading  and 
right  of  way  from  said  Junction  to  Lafayette, 
Pennington  told  Visscher  he  could  build  by 
the  side  of  Visscher*s  line,  but  would  like  to 
purchase  it;  and  they  agreed  that  the  Visschers 
should  go  to  work  completing  the  grading,  and 
that  Pennington's  company  would  furnish  the 
means  to  pay  for  the  work  as  it  progressed. 
The  work  waa  begun  with  the  verbal  under- 
standing that  the  written  contract  should  be 
executed,  and  it  went  on  till  that  contract  was 
executed,  and  then  under  the  contract  till  the 
Visschers  completed  it  to  Lafayette,  over  the 
right  of  way  or  line  described  in  the  deeds 
therefor,  and  the  company  accepted  it  as  done 
according  to  the  contract,  about  May  8, 1871. 

By  the  terms  of  the  contract  it  was  agreed 
that  the  Visschers  should  "  form,  prepare  and 
I]  finish  the  clearing  and  grubbing,  grading, 
masonry,  tresllework,  cat  tie -guards,  road  and 
farm  crossings,  tracklay  in  g,  including  switches, 
frogs  and  turnouts,  three  warehouses,  three 
watertanks,  with  fixtures  complete,  includ- 
ing the  famishing  of  materials  and  all  other 
things  requisite  and  necessary  to  complete 
the  road  ready  for  the  running  of  trains,  except 
the  iron  materials  which  go  Into  the  super- 
structure of  the  road,"  from  Opelika,  or  two 
miles  north  thereof,  as  the  Company  should 
elect  and  designate,  for  a  distance  of  twenty 
miles,  to  a  point  beyond  Lafayette.  The  con- 
tract specified  the  terms  of  compensation,  and 
provided  that  on  the  completion  of  the  tweuty 
miles  and  the  payment  of  the  amount  of  the 
contract  D.  W.  Visscher  should  transfer  to  the 
Company  "  all  right  and  title  vested  in  him  to 
all  franchises,  right  of  way  or  other  property 
belonging  to  or  pertaining  to  the  said  road, 
under  the  old  organization  known  as  the  Ope- 
lika and  Oxford  R.  R."  The  Visschers  were 
not  paid  the  full  amount  due  to  tbem  for  the 
work  done  under  the  contract,  and  claimed  that 
there  was  due  to  them  more  than  $100,000. 

Under  a  decree  of  sale  made  in  a  suit  for  the 
foreclosure  of  a  mortgage  made  by  the  East 
Alabama  and  Cincinnati  Railroad  Company, 
Edward  Livingston  and  Richard  Irving,  Jr., 
purchased  and  received  from  the  proper  officer 
on  the  ISth  of  April,  1S80,  a  deed  of  the  "  entire 
corporate  property  of,  or  belonging  to,  the  East 
Alabama  and  Cincinnati   Railroad  Company, 


from  Eufaula,  Alabama,  to  Guntersville,  Ala- 
bnrna,  being  about  two  hundred  and  twenty 
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miles  In  length,  at  present  unfinished,  its  entire 
franchises  and  privileges  held  and  acquired, 
together  with  the  right  of  way,  road-bed.  road, 
"  *  *  and  all  its  ways  and  rights  of  way,"  etc. 
The  plaintiff  in  error  became  a  corporation, 
under  the  laws  of  Alabama,  on  the  28th  of  May, 
1880,  and  on  the  13th  of  July,  1880,  Livingston 
aod  Irvin  conveyed  to  it  the  property  so  deeded 
to  them  by  the  same  description. 

At  the  trial,  the  plaintiffs  offered  in  evidence 
transcripts  of  the  proceedings  as  to  the  said 
Judgments,  executions,  levies,  sale  aod  sheriff's 
deed.  The  defendant  objected  to  each  of  tbem 
"as  illegal  and  irrelevant  evidence,  and  also  be- 
cause they  tended  to  show  the  sale  under  exe- 
cution and  conveyance  by  the  sheriff,  of  an  ease- 
ment alone,  not  the  subject  of  an  ejectment." 
The  court  overruled  each,  of  the  objections  and 
allowed  each  of  the  transcripts  to  be  read  in 
evidence,  and  the  defendant  excepted  separately 
'-  each  of  the  rulings. 

After  the  close  of  the  testimony  the  court 
charged  the  jury  that  if  they  believed  from  the 
evidence  that  the  Company  before  named  en- 
tered into  the  written  contract  with  the  Viss- 
chers, and  under  that  contract  was  let  into  the 
possession  by  them  of  the  route  described  in 
the  deeds  from  McLemore  and  others,  and 
failed  to  perform  its  part  of  the  contract,  and 
the  Visschers  did  perform  it  so  far  as  permitted 
by  the  Corporation  to  do  so.  and  the  Corpora- 
tion failed  to  make  the  full  payments  due  to 
the  Visschers  under  the  contract,  the  Corpora- 
tion and  all  persons  claiming  under  it  were 
estopped  from  setting  up  any  title  in  the  prem- 
ises sued  for  adverse  to  the  Visschers,  and 
their  possession  under  the  contract  was  not  ad 

The  court  also  charged  the  jury  that  the 
property  conveyed  by  the  deed  of  the  sheriff 
was  the  subject  of  levy  and  sale  under  execu- 
tion, and  that  the  objection  made  by  the  de- 
fendant that  it  was  only  an  easement  and  not 
the  subject  of  a  levy  and  sale  under  execution, 
— as  not  well  founded. 

To  each  of  these  charges  the  defendant  ex- 
cepted. There  were  exceptions  to  other  in- 
tions,  and  to  refusals  to  charge  in  accord- 
with  requests  made  by  the  defendant; 
but  the  questions  which  we  regard  as  decisive 
of  the  case  are  raised  by  those  already  men- 
tioned. 

The  right  which  the  Opelika  and  Oxford 
Company  obtained  under  the  deeds  from  Mc- 
Lemore and  others  (and  the  right  obtained  by 
condemnation  is  set  forth  as  of  the  same  charac- 
describedin  the  deeds  as  "the  right  of 
way  over  which  to  pass  at  all  times,  by  them- 
selves, directors,  officers,  agents,  hirelings  and 
rants,  in  any  manner  they  may  think  prop- 
and  particularly  for  the  purpose   of  run- 
■j,  erecting  and  establishing  (hereon  a  rail- 


said  right  of  way  shall  extend  in  width  fifty 
feet  on  each  side  of  the  slope  stake  of  the  right 
of  way  of  thesaid  railroad  when  completed,  and  ["' 
to  extend  in  length  through  the  whole  tract  of 
land  owned  and  claimed"  by  the  grantor,  describ- 
ing it,  "and  running  in  such  direction  through 
said  tract  of  land  "  as  the  Company,  by  its  en- 
gineers, should  thinkbest  suited  for  the  purpose 
of  locating  and  establishing  its  works.    The 
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MKcengn  and  assigns.  Thedced  also  provided 
tbat,  "connected  with  tbe  said  right  of  way, 
tbe  said  Company  shall  have  the  right  to  cut 
down  and  remove  all  such  trees,  underwood  and 
growth  and  timber  on  each  side  of  mid  road 
as  would,  by  falling  on  or  striking  the  same, 
injure  the  rail*  or  other  parts  of  said  road,  to- 
gether with  all  and  singular  the  rights, 
■ad  « "  -...-. 
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ind  being,  belonging  or  in  any  wise  ap- 
pertaining, and  more  especially  the  right  of  waj 
over  the  same."  The  habendum  was  to  have 
and  to  hold  tbe  same  to  the  Company  Its  suc- 
cessor* and  assigns,  to  its  "own  proper  use, 
benefit  and  behoof  forever,  in  fee  simple." 
TbcnfoUowedtuefurtherprovision  that  should 
the  contemplated  railroad  not  be  located  and  es- 
tablished on  and  along  the  strip,  parcel  or  tract 
of  land  described  in  the  deed,  the  deed  should 
be  wholly  null  and  void  and  of  no  effect. 

The  right  granted  was  merely  a  right  of  way 
for  a  railroad.  It  was  granted  to  an  existing 
corporation  which  had  a  franchise.  Tbe  grant 
to  the  "assigns  "of  the  Corporation  cannot  be 
construed  as  extending  to  any  assigns  except 
one  who  should  be  the  assignee  of  Its  franchise 
to  establish  and  run  a  railroad.  Nor  did  the 
mention  of  rights,  members  and  appurtenances 
belonging  and  appertaining  to  the  strip  of  land, 
or  the  use  of  the  words  "forever.  In  fee  simple," 
enlarge  what  was  otherwise  the  limited  charac- 
ter of  the  grant  No  fee  in  the  land  waa  con- 
veyed, nor  any  estate  which  was  capable  of  be- 
ing sold  on  execution  on  a  judgment  at  law,  or 
separate  from  the  franchise  to  make  and  own 
and  run  n  railroad.  The  Corporation  could  not 
have  madea  voluntary  conveyance  of  the  right 
of  way,  severed  from  Its  franchise.  What  it 
acquired  la  merely  an  easement  in  the  land,  to 
enable  It  to  discharge  11a  function  of  making 
and  maintaining  a  public  highway,  the  fee  of 
the  coil  remaining  intuegrsntor  By  the  terms 
[351  ]  of  the  charter  of  the  Lafayette  Branch  Company 
it  was  given  the  power  to  purchase,  hold,  lease, 
sell  and  convoy  real,  personal  and  mixed  prop- 
erty, so  far  as  should  be  necessary  for  the  pur- 
poses mentioned  in  the  Act,  namely:  to  con- 
struct and  operate  the  specific  railroad  author- 
ized therein,  with  power  to  "lay  and  collect 
loll  from  all  persona,  property,  merchandise  or 
other  commodities  transported  thereon."  By 
tbe  terms  of  its  charter,  therefore,  In  connec- 
tion with  the  terms  of  tbe  deeds  of  the  right  of 
way.that  right  waa  Indissoluhly  linked  to  the 
franchise,  and  to  the  purpose  of  the  existence 
of  the  Corporation,  and  to  lis  public  functions, 
so  long  as  they  should  exist.  It  would  violate 
not  only  tbe  expressed  intention  of  tbe  grantors 
In  tbe  deeds,  but  the  manifest  purpose  of  the 
Legislature  of  Alabama,  to  permit  a  private  per- 
son to  seize  and  appropriate  the  right  of  way 
by  the  purchase  of  anything  at  a  judicial  sale 
apart  from  the  franchise  on  which  the  right  of 
way  waa  dependent.  The  sheriff's  deed  pur- 
ported to  convey,  in  words,  "  the  said  tract  of 
land  or  railroad-bed,  to  wit:  the  right  of  the 
Opelika  and  Oxford  Railroad,  so  far  as  tbe 
right  of  way  has  been  obtained,  from  Lafayette 
to  the  edge  of  Lee  County,  and  all  the  appur- 
tenances belonging  to  said  road  from  Lafayette 
to  the  line  of  LeeC— —  "    "  •>--■»—■  --"-=•- 


conveyed  with  ft  the  right  of  way. 
In  reciting  the  levy,  stales  that  it  was 


the  following  tract  or  lot  of  land,  as  the  prop- 
erty of  the  said  Railroad  Company,  to  wit:  the 
right  of  way,"  etc.,  and  states  that  tbat  was 
what  was  sold.  It  waa  not  lawful  for  tbe  pur- 
chasers to  have  a  deed  of  the  right  of  way,  and 
If  they  obtained  a  deed  of  anything  the  right 
of  way  was  Included,  or  else  they  received  no- 
thing beyond,  perhaps,  a  right  to  carry  away 
from  the  land  what  the  Company  had  put  up- 
on it. 

The  bill  of  exceptions  states  that  a  tike  right 
of  way  through  the  lands  of  the  proprietors  of 
the  soil  was  obtained  by  deed,  in  Lee  County, 
from  a  point  about  two  miles  north  of  Opelika 
to  the  south  line  of  Chambers  County;  and  that 
under  executions  issued  to  Lee  County  on  the 
same  Judgments,  there  were  levies  made  on  the 


County,  and  a  sale  by  the  sheriff  of  Lee  County  (3521 
of  what  was  so  levied  on,  to  the  same  persons 
who  bought  at  the  sale  in  Chambers  County, 
But  at  the  sale  in  Lee  County  a  different  pur- 
chaser might  have  bought  the  right  of  way 
and  there  would  then  have  been  a  division  of 
the  ownership  of  the  line  of  the  road  created 
as  a  unit  and  intended  to  remain  such,  result- 
ing In  a  different  control,  with  no  franchise  to 
collect  toll.  No  such  thing  could  be  done. 
The  policy  of  tbe  State  of  Alabama  on  this 
inject  Is  indicated  by  toe  provisions  of  b 
,__...,-..  -.  ,<,„*  ,._   f   »  ^  „,  le 

.......  -  -18  (U  1,  8  « 

'  That  private  property  shall  not  be  taken  or 
applied  for  public  use  unless  lust  compensa- 
tion be  made  therefor;  nor  shall  private  prop- 
erty be  taken  for  private  use  or  for  the  use  of 
corporations  other  than  municipal  without 
the  consent  of  the  owner;  Provided,  howwr. 


compensation  shall  in  such  rases  be  first  inadt 
the  owner."  In  Ii.  R.  Co.  v.  Barkttt,  42  Ala., 
88,  it  was  held  that  under  this  provision  a  rail- 
road companyacqutred  no  absolute  title  to  land 
In  fee  simple,  but  only  a  right  to  use  for  its 

Krposes,  Nor  is  a  right  of  way  such  as  may 
thus  secured,  or  such  as  waa  granted  by 
deed  in  the  present  case,  within  the  meaning  of 
the  provision  of  the  Cone  of  Alabama,  that  exc- 


We  are  not  referred  to  any  decision  of  the  Su- 
preme Court  of  Alabama  made  before  the  rights 
involved  in  this  suit  arose  or  before  this  "suit 
was  brought,  determining  the  questions  hero 
involved.  Two  unreported  cases  are  cited  by 
tbe  defendants  in  error — Tennemee  d>  Coom  X. 
It.  Co.  v.  Eatl  Ala.  B.  Co.,  decided  at  Decem- 
ber Term,  1888 ;  and  Hooper  v.  Oohimbu*  A 
Wtttern  Railway  Co.,  decided  at  December 
Term,  1884.  To  these  cases,  if  they  were  in 
point,  the  doctrine  always  held  by  this  court. 


BeUgman,  107  U.  t 


,  L.  ed.  889], 
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would  be  applicable,  namely:  thnt  the  court*  of 
the  United  States,  in  the  administration  of 
Mate  laws  in  cases  between  citizens  of  different 
States,  "have  an  Independent  jurisdiction  co- 
ordinate with,  and  not  subordinate  to,  that  of 
the  State  Courts,  and  are  bound  to  exercise 
their  own  Judgment  as  to  the  meaning  and  ef- 
fect of  those  laws";  and  that  when  contracts 
and  transactions  have  been  entered  into  and 
rights  have  accrued  thereon,  in  the  absence  of 
any  authoritative  decision  by  the  state  courts, 
the  courts  of  the  United  States  "properly 
claim  the  right  to  adopt  their  own  Interpreta- 
tion of  the  law  applicable  to  the  case,  although 
a  different  interpretation  may  be  adopted  by 
the  state  courts  after  such  rights  have  ac- 

But  the  cases  cited  are  not  in  point.  In  the 
first  one  a  railroad  corporation  having  4  fran- 
chise and  claiming  the  legal  title  and  owner- 


ship of  rights  of  way  and  of  a  line  of  railroad 
which  was  being  operated  by  the  defendant, 

another   roilroatf  corporation,   brought   eject 


•r  the  property.  The  defent 
corporation  had  a  Junior  franchise  and  claimed 
to  have  purchased  the  entire  property  sued  for, 
under  a  title  emanating  from  the  plaintiff.  It 
was  held  that  the  plaintiff  could  recover.  In 
the  second  case  an  individual  having  a  legal 
title  to  astrip  the  land  through  which  a  railroad 
company  had  been  permitted  by  him  to  con- 
struct its  road  was  held  to  be  entitled  to  recover 
the  land  in  ejectment,  from  the  company, 
which  had  failed  to  pay  him  for  the  right  of 

This  court  decided  In  One  v.  Tidevater 
Canal  Co.,  34  How.,  267  [05  U.  S.,  bk.  16,  L. 
ed.  033],  that  a  corporate  franchise  to  take  tolls 
on  a  canal  could  not  be  seized  and  sold  under 
a  fieri  facial  unless  authorized  by  a  statute  of 
the  State  which  granted  the  Act  of  incorpora- 
tion; and  that  neither  the  lands  nor  the  works 
essential  to  the  enjoyment  of  the  franchise  could 
be  separated  from  it  and  sold  under  such  a 
writ  so  as  to  destroy  or  impair  the  value  of  the 
franchise.  This  decision  was  put  on  the  ground 
that  the  franchise  or  right  to  take  toll  on  boats 
going  through  the  canal  would  not  pass  to  the 
purchaser  under  the  execution  on  a  Judgment 
at  law  against  the  corporation  because  it  was 
4]  an  incorporeal  hereditament,  and,  upon  the  set- 
tled principles  of  the  common  law,  could  not 
be  seized  on  a.  fieri  facia* ;  and  was  made  in  a 
case  where  the  corporation  owned  in  fee  the 
real  estate,  toll-houses,  canal  locks  and  wharf 
■eized ,  all  of  which  were  necessary  for  the  uses 
and  working  of  the  canal.  But,  in  the  view  we 
have  taken,  as  before  stated,  of  the  facts  of  this 
case,  it  is  not  necessary  to  discuss  the  general 
question  as  to  the  right  to  levy  an  execution  at 
law  on  property  owned  by  a  railroad  company 
in  fee. 
It  is  contended  for  the  plaintiffs  that  the  de- 


the  ground  that  Richards,  after  the  sheriff's  sole, 
abandoned  or  turned  over  to  the  Visschers  the 
line  of  culverting  and  grading,  as  far  as  he 
could  do  so — that  is,  he  exercised  no  further  au- 
thority over  it,  and  the  Opelika  and  Oxford 
Company  mode  no  further  claim  to  It;  that  tbe 
Visschers  then  made  the  written  contract  with 
the  new  Railroad  Company  to  construct  the  su- 
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perstructure  of  the  rond,  except  as  to  the  iron 
materials,  for  the  twenty  miles  from,  in,  or  two 
miles  north  of  Opelika  to  a  point  beyond  La- 
fayette, for  a  specified  compensation;  and  that 
the  contract  provided  that,  on  the  completion  of 
the  twenty  miles  and  the  payment  of  the 
amount  agreed,  Visscher  should  transfer  to  the 


pertaining  to  tbe  said  road  un- 
der the  old  organization  known  as  tbe  Opelika 
and  Oxford  R.  R."  Tbebili  of  exceptions  states 
that  the  defendant  offered  evidence  tending  to 
show  that  the  East  Alabama  and  Cincinnati 
Railroad  Company  was  in  possession  of  tbe 
property  sued  for  from  the  time  the  Visschers 
ceased  their  work  on  it,  as  well  as  of  the  re- 
mainder of  Its  line  of  railroad,  till  assignees  in 
bankruptcy  took  possession  of  It,  from  whom 
it  passed  to  purchasers  of  them,  and  then  a  re- 
ceiver in  the  foreclosure  suit  took  possession  of 
it  and  held  it  till  it  was  sold  to  the  persons  who 
conveyed  It  to  the  defendant.  The  Visschers 
appear  not  to  have  been  inpossesslon  from  the 
tune  they  ceased  work.  They  yielded  posses- 
sion, but  not  under  any  provision  in  tbe  coo- 
tract.  As  to  tbe  new  work  done  by  the  Vissch- 
ers they  became  merely  creditors,  out  of  pos- 
session, with  such  rights  as  the  law  gave  them, 
but  certainly  with  no  right  to  eject  the  Compa- 
ny or  its  successors  or  grantees.  They  were 
. .  twenty  miles  of  road  for  %  14, 750 
When  all  was  done  and  paid  for 
they  were  to  transfer  what  right  they  hod  to 
the  rood  under  the  Opelika  ana  Oxford  organi- 
zation. But  they  yielded  up  possession  of  that 
n  itli  tbe  new  work.  As  to  what  tbey  obtained 
by  the  sheriff's  sale  and  deed  they  acquired 
nothing  thereby  formerly  belonging  to  the 
Opelikaand  Oxford  Company,  under  the  name 
of  right  of  way,  granted  to  or  acquired  by  that 
company,  which  was  capable  of  being  conveyed 
by  them;  and  as  to  anything  else,  their  right  did 
cot  lie  in  ejectment.  Whether  they  were  ven- 
dors or  creditors  in  respect  to  what  they  so 
agreed  to  transfer,  ft  Is  not  necessary  or  proper 
to  determine  in  this  suit.  There  was  nothing 
in  what  occurred  between  the  purtiea  or  in  tbe 
contract  or  in  tbe  transactions  under  ft,  which 
estopped  the  defendant  from  disposing  tbe 
right  of  tbe  plaintiffs  to  recover  in  ejectment 
on  the  strength  of  their  title. 

It  follows,  from  these  views,  that  tbe  Circuit 
Court  erred  in  its  first  and  third  charges  to  tbe 
jury;  and,  as  this  conclusion  goes  to  show  that 
tbe  plaintiffs  had  no  title  on  which  they  could 
recover  in  ejectment,  It  becomes  unnecessary 
to  consider  any  of  the  other  questiono  raised  by 
the  defendant.  The  judgment  it  reverted,  and 
Vie  cote  it  remanded  to  Vie  Circuit  Court  villi  a 
direction  logranta  new  trial. 

True  copy.    Test:  _ 

James  H.  HcKenner,  Clerk,  Sup.Ooart,  U.  S. 
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847  253  Bufbbu  Coubt  or  thx  Ukitxd  States.  Oct.  Term, 

BARTLETT  DOS,  Appt,,  them  up  to  the  assignee.    After  Doe  bad  been 

D  bo  cited,  the  assignee  demanded  from  him  the 

TTP-nrav  n  nmv    a  _■_..  i-  n.„i„™t™  delivery  of  the  three  notes  and  the  three  mort- 

BUF3JfW«E£'  irte.™^??S  g8*68  » sufstituted  in  April,  1870,  and  Doe, 

of  the mOitt  Bank  of  Savons,  Loan  and  P.^ueTillg  him  to  be  entitled  to  tie  custody 

uiscooHT.  thereof,  delivered  the  same  to  him."    Before 

xlu.  a  n  i»=mj».v  .*   «« >  tne  assignee  collected  any  moneys  on  them  Doe 

(Bee  a  a,  Reporter  •  «L,  *47-flSW  appearS  to  the  petition,  and  in  July  1871,  filed 

Bankruptcy— ruit  by  creditor  against  assignee  to  **  answer  setting  forth  the  indebtedness  of  the 

reamer  proceeds  of  a  security—two  years'  Urn-  ***>■*  to  nun  «™  h°w  «  »""  secured  and  the 

itation  facte  attending  the  substitution  of  securities 

before  mentioned,  andaverring  that  he  was  en- 

•  D.,  a  creditor  of  a  bankrupt,  holding  two  seou-  titled  to  the  possession  of  those  which  he  had 

rides  therefor  after  being  sited  In  a  proceeding  x  delivered  to  the  assignee,  and  to  the  moneys 

oommeaoed  against  him  by  the  assignee  in  bank-  ~,,„  ""i  „     "..T  ™T  Tt.  k      «ii„_T_j        .iT  _ 

ruptcy,  by  petition,  to  obtain  tbedelivery  of  the  collected  or  which  might  be  collected  on  them. 

two  securities,  a*  being  unlawfully  in  hi»  possession.  In  November,  1873,  the  assignee  filed  a  bill  In 

delivered  up  one  of  tEem to  the  assignee,  in  July,  equity,  in  the  District  Court,  against  Doe,  to 

e^^o^.^.  a^^t&^&S.  obtain  a  decree  for  the  delivery  «*p  of  the  two 

in  that  suit  that  D.  was  entitled  to  hold  It.   There  remaining  notes  and  mortgages,  amounting  to 

being  a  deficiency  on  the  debt,  and  the  assignee  (10,000,  on  the  ground  that  the  bank  had  no 

isissrssssss^snstsss&  «4f".*',Tr,ta  Do.Tw,«d 

piled  on  tbe  debt.  Held,  that  the  right  of  action  ac-  the  bill,  setting  forth  the  transactions  between 

°™edw>D.in  July.1871.and  was  barred  by  the  two  the  bank  and  himself  respecting  the  loan  and 

yean'llmltatiOnpraecrtbedinseotionBof  thebank-  thp  BeenriliM    transferred  fnr  se?>iirinir    If    nnii 

ruptoy  Act  of  March  £,  1*  (it  Stat.,  fil8).  and  aec-  the  purities  traiisfeired  tor  securing  it,  and 

Hon  6,067  of  the  Beviaed  Statutes.  particularly  tbe  facts  attending  such  subetitu- 

[No.  218.]  tion  of  securities;  and  averring  that  theassignee 

Submitted  Mar.  SI,  1SS5.  Decided  Apr.  IS,  1885.  had  collected  the  money  due  on  the  securities 

so  delivered  to  him,  ana  that  he,  Doe,  was  en- 

APPEAL  from  the  Circuit  Court  of  the  Unit-  titled  to  have  them  applied  on  the  debt  of  the 

ed  States  for  the  District  of  California.  bank  to  him.    In  1878  an  interlocutory  decree 

The  history  and  facts  of  the  case  appear  in  was  made  in  that  suit,  to  the  effect  that  the  as- 

the  opinion  of  the  court,  signee  was  entitled  only  to  the  surplus  which 

Mr.  W.  W.  Cope,  for  appellant.  should  remain  after  applying  the  two  notes  and 

No  counsel  appeared  for  appellee  the  two  mortgages  to  the   payment  of  the 

(10,000  note,  of  December,  1869, "and  that 

Mr.  Justice  Blatchford  delivered  the  opin  counting  should  be  had  as  to  the  amount 

Ion  of  the  court:  erallydueou  that  note  and  on  those  securities. 

This  is  an  appeal  by  Bartlett  Doe,  the  plaint-  The  accounting  was  had,  and  on  January  £8, 

iff  in  a  suit  in  equity  brought  in  the  District  1877,  the  District  Court  decreed  that  on  Jar- 


Court  of  the  United  States  for  the  District  of  ar/  ]i  1877,  there  was  a  balance  due  to  Doe  of 
California,  from  a  decreeof  the  Circuit  Court  $7,096.82,  after  applyingthesecuritiesretained 
for  that  District  affirming  the  decree  of  the   by  him.     Tbe  assignee  appealed  to  the  Circuit 


District  Court,  dismissing  the  bill  on  demurrer.  Court,  but  the  appeal  was  dismissed  for  want 
The  defendant  is  Heury  C.  Hyde,  assignee  in  0*  prosecution,  before  July  2,  1877.  The 
bankruptcy  of  the  City  Bank  of  Savings,  Loan  amount  of  tbe  deficiency  remains  due  to  Doe. 
and  Discount,  a  California  corporation,  which  Theassignee  collected  the  three  notes  and  three 
was  adjudicated  a  bankrupt  by  the  District  mortgages  which  Doc  delivered  to  him,  collect- 
Court  in  December,  1870.  The  case  made  by  [uK  °n  0Qe,  June  19,  1872,  (1,801.07;  on  an- 
tfae  bill  is  this:  In  December,  1869  Doe  lent  °ther,  Mu/  1B.  1875,  (500;  and  on  the  third, 
to  tbe  bank  (10,000,  on  its  promissory  note  at  June  19,  1872,  (293.80,  tbe  assignee  giving  the 
two  years,  secured  by  the  assignment  of  six  debtor  an  acquittance  of  the  remainder.  After 
promissory  notes  and  six  accompanying  mort-  tne  decree  was  rendered  in  the  equity  suit  be- 
gages  of  real  estate,  made  by  other  parties,  P™  ™  November,  1873,  and  after  the  appeal 
amounting  to  (20,550.  By  an  instrument  exe-  therefrom  was  dismissed,  and  after  Doe  had  as- 
cuted  by  tbe  parties  at  the  time,  it  was  agreed  certained  it  would  be  necessary  to  resort  to  the 
that  the  bank  should  be  at  liberty  to  substitute  three  notea  aaA  lhree  mortgages  he  had  doliv- 
other  securities  of  equal  value  with  any  of  the  ere<J  to  tho  assignee,  for  the  payment  of  the 
assigned  notes  and  mortgages,  in  their  place,  amount  due  to  him  from  tbe  bank,  he  demand- 
at  any  time  before  tbe  maturing  of  the  (10,000  c^  ^rom  the  assignee  the  delivery  of  those  se- 
note.  In  April,  1870,  four  of  the  six  collateral  curities  or  tbe  payment  of  the  moneys  thereby 
notes  and  mortgages,  amounting  to  110,550  secured,  whlcb  the  assignee  refused. 
were,  by  consent,  given  up,  and  three  other  Tne  ™  in  tne  present  suit  was  filed  Febru- 
promissory  notes  and  three  like  mortgages  BI7  ®°>  1879.  Its  prayer  is  for  a  decree  that 
made  by  other  parties,  amounting  to  (5  900'  ^>oe  •*  tne  Denefloial  owner  of  the  securities 
were  substituted.  In  February,  1871,  the  as-  *Weh  he  delivered  to  the  assignee,  and  of  the 
signee  in  bankruptcy  presented  to  the  District  moneys  represented  by  them,  and  is  entitled  to 
Court  a  petition  alleging  that  Doe  had  unlaw-  naTe  ,uem  applied  on  the  indebtedness  of  the 
fully  possessed  himself  of  the  five  notes  and  bank  to  him,  and  that  the  assignee  pay  over  the 
Ave  mortgages  which  he  then  held,  amounting  proceeds,  with  interest,  to  Doe.     The  demurrer 


Ive  mortgages  which  he  then  held,  amounting   --■  ■■       -- 

o  (18, 900,and  praying  taathebecited  toshow  Kts  *orth  Tftri°mi  causes  of  df 
'     '      '      ' '  among  them,  that  eight  l 

fore  the  bill  was  filed,  al 
the  assignee  the  securities 
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cause  why  he  should  no-,  be  ordered  to  deliver   amooK  them,  that  eight  years  had  elapsed,  be- 

fore  the  bill  was  filed,  after  Doe  delivered  to 

no  n°to       ^r.justia  Bi^Tcaroua,  the  assigneethe  securities  in  Question,  and  that 
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of  action  to  recover  them  or  their  assignee  obtained  the  securities  directly  from 


6  0067  of  the  Revised  Statute*  of  the  Unit-  in  regard  to  them  In  July,  1871,  in  his  answer 
ea  State*.  The  limitation  referred  to  la  that  to  the  petition,  it  became  then  his  duty  to  pro- 
no  suit  at  law  or  in  equity  shall  in  any  case  be  cure  a  judicial  decision  of  the  matter,  the  as- 
maintainable  by  or  against  an  assignee  In  bank-  signce  having  accomplished  the  object  of  his 
ruptcy,  or  by  or  against  any  person  claiming  proceeding.  But  the  litigation  dropped,  and 
an  adverse  interest  touching  any  property  or  was  not  renewed,_respecting  those  securities. 
rights  of  property,  of  the  bankrupt,  trnnsi 
ble  to  or  vested  in  the  assignee,  in  any  a  .  , 
whatsoever,  unless  the  same  be  brought  within  gard  to  the  securities  retained  by  Doe,  that  Doe 
two  years  from  the  time  the  cause  of  action  ac-  was  entitled  to  have  the  assignee  apply  on  the 
crued,  for  or  against  the  assignee.  debt  to  Doe  the  securities  which  Doe  had  de- 

The  contention  of  the  appellant  is  that  the  Uvered  to  the  assignee,  amounted  to  nothing, 

necessity  for  resorting  to  the  securities  which  because  such  a  claim  could  not  be  litigated  in 

wtrre  delivered  to  the  assignee  was  not  deter-  that  suit.    It  via  not  a  set-off  or  counterclaim 

mined  until  the  decree  of  the  District  Court,  as-  to  any  relief  sought  by  (he  assignee  in  that  suit, 

certsiniog  the  amount  of  the  deficiency,  became  The  cause  of  action  in  regard  to  the  securities 

" — '  *-y  the  dismissal  of  the  appeal  to  the  Cir-  delivered  t-  **■ ' '—  "--  '  - 

ourt;  and  that  the  cause  of  action  did  not  Doc  at  the 
accrue  until  that  time,  which  was  within  two  depend  upon  or  arise  from  the  existence 
yean  before  the  filing  of  this  bill.  It  docs  not  or  ascertainment  of  any  deficiency  of  the  other 
distinctly  appear  when  the  appeal  was  taken  securities  to  meet  the  debt.  If  Doe  was  entitled 
or  when  it  was  dismissed,  except  that  those  at  all  to  have  the  securities  which  were  de- 
events  occurred  between  January  29,  1677,  and  Uvered  to  the  assignee  applied  to  his  debt,  he 
July  3, 1877.  But  this  is  unimportant,  because  was,  on  the  showing  of  the  bill,  as  much  en- 
it  is  quite  clear,  on  the  averments  of  the  bill,  tilled  to  have  them  so  applied  as  to  have  the 
that  this  suit  was  barred.  other  aecuritiea  so  applied,  and  as  much  entitled 

In  the  proceeding  instituted  in  the  District  to  their  possession  for  that  purpose  as  to  the 

Court,  by  tbe  assignee,  in  February,  1871,  the  possession  of  the  other  securities.    His  right  of 

petition  alleged  that  Doe  bad  unlawfully  pos-  action  to  that  effect  accrued,  therefore,  when 

aeased  himself  of  all  the  collateral  notes  and  the  assignee  came  into  the  possession  of  the  se- 

mortgagss,  five  of  each,  which  he  then  held,  curities,  on  their  delivery  to  him  by  Doe. 

and  prayed  for  an  order  that  he  deliver  all  of  Decree  affirmed. 

them  up  to  the  assienee.     The  bill  in  this  suit  True  copy.   Teat: 

avers  that  after  Doe  had  been  cited  to  appear  Junes  B.  McKennev,  Clerk,  Sup.  Court,  U.  B. 
to  the  petition,  the  assignee  applied  to  him  for, 


and  demanded  the  delivery  to  him,  as  u   

of,  the  three  notes  and  three  mortgages  in  ques-  ,„t™  ~  «»™ .  ™™ 

(Jon.  and  that  Doe,  "believing  him  to  be  entitled  JOHN  V.  WEAAER  kt  al.,  Appu., 

to  the  custody  thereof,  delivered  the  same  to  o. 

him."    As  the  bill  alleges  that  the  answer  of  SPENCER  FIELD  bt  *x. 

Doe  to  the  petition  was  filed  before  the  assignee 


any  of  the  moneys  on  those  securities,  (Bee  8.  C.,  Reporter's  ed.,  HfrMI  j 
ft  must  be  Inferred  that  that  answer  was  filed 
after  the  securities  were  delivered  by  Doe.  Noth- 
tng  further  is  alleged  to  have  been  done  on  the 

petition.     The  three  notes  and  the  three  mort-  •inasult  to  forecloses  mortgage  on  hud  In  Lou- 

S[es  selected  from  the  whole  number,  though  Istana.  given  to  secure  the  paymento*  negotiable 

petition  covered  all,  having  been  delivered  t??5,1??17-So'e?V'itSirh<>lbBr'lt.*Ml'el*0'lS0 

to  tie  assignee,  he  allowed  th*e  matter  to  rest  SotS  „*&JffiZw83SX  ^tSS^hSSSS 

from  July,  1871,  till  November,  1872,  when  lie  thaland  under  him  by  deeds  Id  which  they  assumed 

brought  the  equity  suit  in  respect  only  of  the  Q>e  Payment  or  the  notes  and  mortgage. 

two  notes  and  two  mortgages  which  had  not  -..,..,       -   J-„„°-     „J      ,  , 

been  delivered  to  him.    Me  averment  of  the  SubmtUedJan.  6.  ISM.    Decided  Apr.  13. 1885. 

bill  In  this  suit  la  that,  on  a  demand  by  the  ,  «»„  ,        ...   —      ..„__-«.—„. 

assignee  on  Doe  for  the  delivery  to  him  oi  the  A  pPE^from  theCircuitCourtof  theUnited 

three  notes  and  three  mortgages,  Doe  delivered  ^t?,.es  for  **¥gS?  ™*W  ot  Louiswni. 

them  to  him.    It  Is  not  averred  that  the  deliv-  .uTne  history  and  facts  of  the  case  appear  in 

cry  was  accompanied  by  any  expressed  qi.alifl-  ^e  opinion  of  the  court. 

cationorcondltionToranyaereementoraxranee-  ,  -Vrtm;1  J'  D'  **•«■•  «™d  w™-  Grstnt. 

mentor  reservation  made  between  the  parties.  f°r  appellants 

The  delivery  followed  the  claim  which  the  as-  Mr-  B" Hm  M"r' IaT  appellees. 


algnee  had  made  In  the  petition,  that  the  secu- 
rities were  unlawfully  in  the  possession  of  Doe, 
and  was  made  after  Doe  had  been  cited  to  appear 


Mt.  Justice  Blsttchford  delivered  the  opln- 


to  the  petition.  The  statement  in  the  bilf  that  wTnis  »  a  iMV^mitT,.5niEPtt  ,by„Da0'el 
Doe,  believing  the  assignee  to  be  entitled  to  the  Z^IS,  *?  *Pnl-  1,88i'.,in  *e  Circu"  .CoVrt  °J 
custody  of  the  securities,  delivered  them  to  him     l>  Lpited  Stales  for  tiie  Eastern  District  of 


b  only  tbe  statement  of' what  Doe  now  remem'    Louisi,lnap  against  Spencer  Field,  Br.,  Spencer 
bers  as  to  the  uncommunicated  motives  which   Ficld'  Jr- and  Fre<lerich  T.  Field.    The  bill 


operated  on  him  to  deliver  the  securities.     The      •  Head  note  by  Mr.  Justice  BUTCmroaD. 
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prays  that  the  defendants  be  decreed  in  tolido 
to  pay  to  the  plaintiff  the  amount  of  three  prom- 
issory notes,  made  by  Spencer  Field,  Sr.,  to  his 
own  order,  and  indorsed  by  him,  dated  Novem- 
ber 1,  1878,  one  for  $3,000  at  one  year,  one  for 
$1,500  at  two  yeara,  and  one  for  $1,500  at  three 
years,  with  interest  at  the  rate  of  8  per  cent 
per  annum  from  maturity;  and  that  certain 
(and  covered  by  a  mortgage,  of  even  date  with 
the  notes,  given  by  Field,  Sr.,  to  one  Williams, 
to  secure  the  payment  of  the  notes  to  their 
holder,  be  sola,  and  the  notes  be  paid  out  of 
tlic  proceeds.  The  other  two  Fields' are  made 
parties  as  having  successively  become  grantees 
of  the  land,  and  assumed,  each  in  the  deed  to 
himself,  which  he  executed,  the  payment  of  the 
notes  and  the  mortgage.  Weaver  having  died 
in  July,  1881,  the  suit  was  revived  in  the  names 
of  the  appellants,  as  his  heirs,  in  February,  1882. 
The  bill  avers  that  Weaver  is  the  holder  and 
owner  of  the  notes.  The  answer  of  the  three 
defendants,  filed  in  June,  1883,  avers  that 
Weaver  never  was  the  owner  of  the  i 
and  never  the  holder  of  them  for  value 
good  faith;  that  the  notes  and  mortgage 
mode  by  Field,  Sr.,  for  the  sole  purpose  of 

enabling  him  to  raise  money  for  his  ov 

poses  by  (be  sale,  or  discount,  or  other 
the  notes;  that  the  mortgage  was  made  in  favor 
of  Williams  or  any  future  holder,  in  order 
facilitate  the  use  of  the  notes;  that  Field,  S 
was  not  indebted  to  Williams;  that  Williams 
gave  no  consideration  for  the  notes,  and 
24R1  merely  the  nominal  mortgagee,  without  ii 
'  est;  that  the  notes  were  never  the  property  of 
Williams,  nor  did  he  ever  have  them  in  his 
possession  with  the  knowledge  or  consent  of 
Field,  Sr.;that  from  the  date  of  the  notes,  they 
remained  in  the  possession  of  Field,  Sr.,  until 
he  used  them  and  delivered  them  to  one  Folger, 
as  security  for  a  loan;  that  when  such  loan  was 
paid,  Folger  returned  the  notes  to  Field,  Sr., 
who  retained  them  in  his  possession  until  on 
or  about  June  8,  18T4,  when  he  deposited  them 
with  Weaver,  to  be  used,  if  practicable,  to  raise 
money  for  the  uses  and  purposes  of  Field.  Sr. ; 
that  after  the  notes  had  so  been  deposited,  and 
while  they  were  in  the  possession  and  custody 
of  Weaver,  Weaver  caused  Williams  to  pledge 
the  notes  to  him,  Weaver,  as  security  for  the 
note  Of  Williams  for  some  $2,000;  that  Wil- 
liams had  no  power  to  make  such  pledge,  and 
the  same  was  a  mere  nullity  for  the  reason 
that  Williams  did  not  have  the  notes  in  his  pos- 
session, and  they  did  not  belong  to  him,  at  the 
time  the  pledge  was  made;  that  the  notes  * 
that  time  belonged  to  Field,  Sr.,  and  were 
the  custody  and  possession  of  Weaver,  to  whom 
the  facts  with  respect  to  the  ownership  and 
the  possession  of  the  notes  were  necessarily 
known  at  the  time  the  pledge  was  made;  that 
Field,  Sr. ,  did  not,  at  any  time  after  the  notes 
were  so  returned  to  him  by  Folger.  negotiate 
them  or  issue  or  deliver  them  (o  any  person  for 
value;  that  by  reason  of  the  premises,  the  note; 
iind  mortgage  were  extinguished  and  became 
of  no  effect;  and  that  Weaver  never  bad,  nor 
have  any  persons  deriving  title  from  him,  any 
light  or  cause  of  action  against  the  defendants, 
or  any  one  of  them,  on  the  notes  or  the  mort- 


for  the  defendants.  The  bill  was  dismissed  by 
a  decree  which  states  that  the  court  considered 
that,  by  the  undisputed  evidence  of  Field,  Sr., 
and  Williams,  and  the  circumstances  of  the 
case,  it  was  shown  that  the  notes  in  suit,  after 
being  issued  and  delivered  to  Folger,  were  taken 
up  by  and  came  into  the  possession  and  own- 
ership of  the  maker,  and  were  thus,  under  the 
laws  of  Louisiana,  extinguished  by  confusion: 
that  Weaver  had  notice  of  all  this;  and  that,  by 
the  extinguishment  of  the  notes,  the  mortgage 
fell. 

Without  reference  to  the  ground  stated  by  [' 
the  Circuit  Court  as  that  on  which  it  dismissed 
the  bill, we  are  of  opinion  that  the  dismissal  was 
proper.  The  matters  of  fact  averred  in  the  an- 
swer, as  above  set  forth,  are  established  by  the 
evidence.  It  is  shown  that  Weaver  never  ac- 
quired any  title  to  the  notes  as  owner  or  aa 
holder  of  them  as  security  for  any  indebtedness 
from  Field,  Sr.,  to  him;  and  that  he  received 
them  from  Field,  Sr.,  as  agent,  to  raise  or  ad- 
vance money  on, for  or  to  Field, Sr.,  and  failed  to 
do  so,  and  retained  them  tortiously  and  without 
the  assent  of  Field,  Sr.  When  Weaver  first,  in 
February,  1876,  took  legal  proceedings  to  en- 
force the  mortgage,  Field,  Sr.,  in  the  petition 
in  the  suit  be  brought  against  Weaver  in  March, 
1878,  more  than  three  years  before  Weaver  died, 
to  restrain  Weaver's  proceedings,  denied  that 
Weaver  held  or  owned  the  notes,  and  alleged, 
in  substance,  the  same  facts  set  up  In  the  an- 
swer in  the  present  suit.  We  nave  carefully 
considered  the  argument  on  the  facts  made  on 
the  part  of  the  appellants,  but  do  not  deem  nn 
extended  opinion  upon  them  necessary.  The 
property  in  the  bands  of  the  grantees  waa 
bound  only  to  the  extent  it  was  bound  in  the 
hands  of  the  mortgagor,  and  only  to  respond 
to  a  lawful  holder  of  the  notes. 

Decree  affirmed. 

True  copy.    Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


FRANCES  DODGE  kt  u..,  AppU., 
THOMAS   KNOWLES. 

(Bee  8.  C,  Beporter's  ed.,  130-438.) 


•Neither  the  liability  for  provisions  supplied  at  a 
dwelling-house  where  a  husband  anfl  wife  and  their 
children  are  living  together,  nora  promissory  note 

Notr.— HarrteA  women— uparatt  property  of  — 
feme  charged. 

To  create  a  charge  against  the  separate  property 
of  a  married  woman  Ills  not  sufficient  that  credit  is 
given  on  the  faith  of  it.  The  wife  must  contract 
with  relation  to  It,  Manhattan  11.  A  M.  Co.  v. 
Thompson,  58  N.  T..  80:  Hudson  v.  Davis,  43  Ind., 
358:  West  v.  Laraway,  28  Mich.,  484. 

That  repairs  were  made  upon  a  married  woman's 

quest.  Is  not  necessarily  sufficient  to  charge  her,  but 
her  promise  to  pay  may  be  Inferred  by  the  Jury 
from  the  facta.    Itlcktord  v.  Dane,  68  N.  H.,  185. 

Compare  also    Morse  v.  Mason,  103   Mass.,  500; 
Krouskop  v.  Shontz,  51  Wis.,  204;  Lovell  v.  Will. 
lams.125  Mass.,439:  Speck  v.  Gurnee,  2S  Hun,B«J    , 
Allen  v.  Graham.  12  Ffalla.,  1T6;  Lee  v.  Winston,  M 
Ala.,  402. ;  Sargeant  v.  French,  54  VI,  384. 

•Head  note  by  Mr.  Justice  GRiT. 
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alvenby  the  husband,  describing  himself  as  t 
for  the  wife,  la  payment  for  such  supplies  ' 

charged  Id  equity  upon  the  wlfes  separate 

without  clear  proof  that  abe  contracted  the  debt 
Id  her  own  behalf  or  intended  to  bind  her  separate 
•Mate  for  Its  payment. 

[No.  166.] 
Submitted  Jan.  9, 1SS6.     Ordered  for  reargu- 

meat  Jan.    17,  1SS5.     Baubmitted  Mar.  f, 

1885.     Decided  Apr.  13,  1886, 

APPEAL  from  the  Supreme  Court  of  the 
District  of  Columbia. 
The  history  and  facts  of  the  case  appear  ill 
the  opinion  of  the  court.     Bee  also  the  opin- 
ion of  the  court  on  motion  to  set  aside  this 
96 
for  apjiel- 


!]        Mr.  Justice  Gray  delivered  the  opinion  of 


at  law  of  Frances  J.  Dodge,  a  married  .  _ 
deceased,  from  a  decree  ordering  her  real  es- 
tate to  be  sold  for  the  payment  of  debts  alleged 
to  have  been  due  from  her  to  the  appellee,  upon 
a  bill  filed  by  him  in  behalf  of  himself  and 
Other  creditors  who  might  come  in,  against  the 
husband  in  his  own  right  and  as  trustee  and 
executor  of  the  wife,  and  against  her  children 
and  various  persons  interested  in  the  real  ~ 
tate. 

The  following  facts  were  undisputed:  By.. 
antenuptial  settlement  executed  on  January 
S3,  1833,  Mrs.  Dodge  (then  Frances  I.  Chap- 
man) conveyed  all  her  real  estate  to  Mr.  Dodge 
in  trust  to  hold  the  same  Cor  her  sole  and  sepa- 
rate use  and  benefit  during  her  life,  and  so 
that  the  same  and  the  rents  and  profits  thereof 
should  not  be  liable  for  his  debts,  "or  in  any 
way  subject,  to  his  control  or  contracts,  except 
so  far  as  is  consistent  with  the  provisions  of 
this  contract";  and  to  permit  her,  by  herself  or 
her  attorney  appointed  by  writing  under  her 
hand,  to  collect  and  receive  the  rents  and  prof- 
its from  time  to  time  accruing,  and  to  dispose 
of  the  same  as  she  might  see  fit  for  her  own 
separate  use  and  benefit;  and  if  she  should,  by 
writing  under  her  own  hand  and  seal  and  -' 
tested  by  two  witnesses,  direct  the  leasing 
the  absolute  sale  of  the  real  estate  or  any  part 
thereof,  then  the  trustee  should  leaseor sell  and 
convey  the  same  accordingly,  and  collect  the 
proceeds  of  any  sale  and  invest  them  in  his  name 
as  her  trustee  in  sucb  manner  as  she  might 
approve  and  require,  "and  hold  the  said  invest- 
ments, when  made,  for  the  same  uses,  trusts 
and  purposes,  and  with  the  like  power  and  au- 
thority and  subject  to  the  like  limitations  as 
are  hereinbefore  declared  of  and  concerning  the 
original  trust  subject";  and  it  was  provided  tbat 
the  wife,  notwithstanding  her  coverture,  might 
by  will  devise  and  dispose  of  the  estate  or  any 
part  thereof  as  she  might  see  fit,  and  the 
trustee  should  hold  and  dispose  of  the  same  ac- 
cordingly; and  further  provisions  were  made 
for  the  disposition  of  the  estate  in  case  she 
should  make  no  will. 
On  January  2B,  1876,  the  wife  died,  leaving 
t]  three  children,  and  a  will  by  which,  by  virtue 
of  the  power  of  appointment  reserved  to  her  in 
the  marriage  settlement,  she  devised  all  her 
114  U.  &  D.  8.,  Boos  29. 


real  estate  to  her  husband  In  trust  for  the  use 
and  benefitof  two  of  her  children,  and  appoint- 
ed him  executor,  and  made  no  provision  for 
the  payment  of  debts. 

The  plaintiff  was  a  retail  grocer,  and  at  dif- 
ferent times  from  1870  to  1875  delivered  grocer- 
ies at  the  dwelling-house  where  the  husband 
and  wife  and  their  children  resided  together, 
and  received  from  the  husband,  in  payment 
therefor  or  in  renewal  of  other  similar  notes, 
promissory  notes  signed  by  him  in  this  form: 
"  F.  Dodge,  trustee  lor  Fannie  I.  Dodge."  pay- 
able to  the  plaintiff  or  order.  At  the  time  of 
the  wife's  death  the  plaintiff  held  four  such 
notes  payable  at  various  periods  not  more  than 
four  months  after  date,  for  sums  amounting  in 
all  to  $2,171.61,  and  interest,  and  had  delivered 
groceries  to  the  amount  of  $120.10  for  which 
no  note  had  been  given. 

The   personal  property  left  by  Mrs.  Dodge 


of  the  probate  court  by  which  the  plaintiff  re- 
ceived a  dividend  of  $  117  upon  his  claim. 

It  was  further  alleged  in  the  bill,  and  denied 
in  the  answer  of  the  children,  that  at  the  time 
of  the  giving  of  the  four  notes,  and  for  several 
years  before,  Mrs.  Dodge  was  indebted  to  the 

F iain tiff  in  a  large  sum  of  money  for  groceries 
urnished  to  ber  on  the  credit  of  her  sole  and 
separate  estate,  for  the  maintenance  of  herself 
and  her  children  and  her  husband,  he  being  in- 
solvent and  entirely  without  property;  and  that 
she  caused  him  for  her  to  make  and  deliver  the 
notes  to  the  plaintiff;  "  all  which  said  indebt- 
edness said  Frances  I.  Dodge  declared  was 
chargeable  to  her  sole  and  separate  estate, 
upon  the  faith  of  which  it  was  incurred,  it  hav- 
ing been  represented  to  the  plaintiff  that  her 
intention  to  fully  secure  the  same  by  a  proper 
conveyance  in  trust  had  been  from  time  before 
her  death  prevented  by  her  physical  condition;" 
and  that  at  the  time  of  her  death  there  was  also 
due  to  plaintiff  the  sum  of  $120.10  on  open  ac- 
count for  groceries  furnished  as  aforesaid. 

The  material  parts  of  the  testimony  intro- 
duced by  the  plaintiff  were  as  follows: 

The  plaintiff  testified:  "The  groceries  were 
furnished  to  Mrs.  Fannie  I.  Dodge.  They  ,•», 
were  furnished  to  the  credit  of  Mrs.  Dodge.  l*°* 
The  four  notes  were  received  in  part  renewal 
of  other  notes  and  a  running  grocery  account. 
Mrs.  Dodge  is  also  indebted  to  me  in  the  sum 
of  $120.10  for  groceries  furnished  upon  her 
faith  and  credit.  These  groceries  were  deliv- 
ered at  her  dwelling- house.  They  were  or- 
dered by  Mr.  Dodge  and  the  servants,  from  time 
to  time.  Occasionally  Mrs.  Dodge  was  in  the 
store  and  ordered  some.  These  articles  were 
furnished  upon  the  credit  of  Mrs.  Dodge  be- 
cause I  expected  Mrs.  Dodge  to  pay  me  for 
them.  I  did  not  expect  Mr.  Dodge  to  pay  for 
them  because  Mrs.  Dodge  was  looked  upon  as 
being  worth  means,  and  Mr.  Dcdge  not  Mr. 
Dodge  never  offered  to  pay  me  this  account  or 
any  portion  of  it,  or  to  give  his  own  note  for 
any  portion  of  it.  He  has  handed  me  money 
which  has  been  placed  to  the  credit  of  the  ac- 
count. He  has  repeatedly  told  me  that  Mrs, 
Dodge  had  plenty  of  property  to  pay  her  debta, 
and  would.  He  promised  me  security  from 
-■■-'■  ■       reai  estate  for  this  J~ 

t  get  it  owing  to  t..». 
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Dodge  s  death.  I  did  not  get  a  promise  from 
anybody  else  that  I  should  nave  real  estate  se- 
curity. Mrs.  Dodge  never  personally  promised 
to  give  me  real  estate  security.  I  did  not  see  her 
during  the  latter  part  of  the  transaction."  The 
plaintiff  put  in  evidence  a  letter  written  to  him 
on  January  10,  1870,  by  Mr.  Dodge,  saying: 
"My  wife  is  dangerously  ill,  and  has  beenever 
since  I  saw  you.  Of  course  I  can  do  nothing 
yet  as  to  the  security  promised  you.  As  long 
as  Mrs.  Dodge  lives,  it  requires  her  signature; 
if  she  dies,  lam  still  trustee  for  her  heirs,  and 
can  then  execute  a  deed  to  you  as  such  trustee." 

The  husband  testified  that  he  was  a  clerk  In 
an  Insurance  office,  and  further  testified:  "The 
notes  were  signed  'F.  Dodge,  trustee  for  Fan- 
nie I.  Dodge/  because  I  had  no  property.  I 
had  no  property  to  give  a  note  upon;  I  was 
bankrupt.  They  were  to  be  chargeable  to  her. 
They  would  not  have  been  signed  by  me  as 
trustee  unless  it  was  for  ber  and  upon  her  re- 
sponsibility. I  never  accompanied  the  deliv- 
ery of  those  notes  with  the  declaration  that  they 
were  intended  to  bind  her  real  estate— not  that 
I  can  remember.  These  notes  were  given  with 
the  knowledge  of  my  wife,  under  her  general 
authority.  The  amounts  do  not  represent  any 
,.»41  Indebtedness  contracted  by  me.  The  articles 
1  J  furnished  by  Mr.  Enowles  were  to  eat.  The 
family  consumed  them — my  wife's  family. 
Her  children  and  servants  comprised  that  fam- 
ily. These  articles  were  purchased  by  her,  and 
on  her  credit.  She  made  the  exclusive  arrange- 
ments for  their  purchase  through  me,  as  trustee. 
I  was  an  inmate  of  the  family  during  this  time, 
my  salary  furnished  the  marketing,  and  I  gave 
everything;  I  had  to  the  family.  I  could  not 
support  the  whole  family.  She  furnished 
medicines,  wood  and  coal.  I  told  Mr.  Enowles 
verbally  that  Mrs.  Dodge  was  ill  with  paralysis; 
that  she  could  not  be  spoken  to  on  business; 
that  when  she  got  well  I  would  get  her  to  give 
Lira  real  estate  security  If  I  could.  I  after- 
wards wrote  him  the  letter  of  January  10, 1878. 
The  promise  given  by  me  was  in  connection 
with  the  notes  held  by  Mr.  Enowles.  By 
signing  a  note  I  could  not  make  it  binding  on 
real  estate.  These  notes  were  not  intended  by 
me  to  be  binding  upon  her  real  estate  any  more 
than  suit  at  law  would  make  them  so.  I  only 
meant  that  she  had  real  estate  enough  to  secure 
any  debt  she  was  making." 

At  the  hearing  upon  bill,  answers,  a  general 
replication  and  evidence,  the  Supreme  Court 
of  the  District  of  Columbia  at  special  term  en- 
tered a  decree  dismissing  the  bill.  Upon  ap- 
peal to  the  general  term  that  decree  was  re- 
versed, and  it  was  adjudged  that  the  plaintiff's 
claim,  as  stated  In  the  bill,  be  a  lien  upon  the 
real  estate  included  In  tbemarriagesettleraent.  1 
Mackey,66.  The  children  appealed  to  this  court. 

This  being  an  appeal  in  equity,  the  facts  as 
well  as  the  law  are  to  be  determined  by  this 
court.  The  opinion  of  the  court  below  and 
the  brief  of  the  appellant  deal  principally  with 
questions  of  the  manner  in  which  the  wife 
could  charge  her  separate  estate,  and  of  the  ef- 
fect of  her  exercise  of  the  power  of  appoint- 
ment as  making  that  estate  assets  for  the  pay- 
ment of  her  debts.  But  It  is  unnecessary  to 
consider  either  of  those  questions,  because  we 
do  not  find  In  the  record  any  satisfactory  evi- 
dence that  the  debts  sought  to  be  enforced 
lltt 


were  the  wife's  debts,  or  that  she  Intended  to 
charge  them  upon  her  separate  estate. 

The  plaintiff's  claims  are  for  groceries  supplied 
to  a  household  in  which  the  husband  ana  wife 
and  their  children  were  living  together;  and  [43S] 
upon  promissory  notes  given  by  the  husband, 
describing  himself  as  trustee  for  the  wife,  in 
payment  for  groceries  so  supplied.  The  obli- 
gation to  pay  for  the  supplies  of  the  family  is 
ordinarily  a  debt  of  the  husband.  Promissory 
notes  given  by  the  husband,  though  describ- 
ing himself  as  trustee  for  the  wife,  bind  him 
personally,  and  do  not  bind  her  estate  unless 
he  is  clearly  proved  to  have  had  authority  to 
give  them  in  her  behalf.  The  terms  of  the 
marriage  settlement  did  not  authorize  the  hus- 
band to  contract  any  debts  on  the  wife's  ac- 
count. The  evidence  introduced  by  the  plaint- 
iff consisted  of  the  testimony  of  himself  and  of 
the  husband.  The  plaintiff's  testimony  was 
rather  to  his  own  motives  and  reasons  for 
charging  the  goods  to  the  wife,  than  to  any  con- 
tract by  her;  and  the  husband's  testimony  was 
more  to  legal  conclusions  than  to  specific  facts. 

"While  the  plaintiff  testified  in  general  terms 
that  the  goods  were  furnished  to  the  wife,  and 
upon  her  faith  and  credit,  and  gave,  as  his  rea- 
son for  furnishing  them  upon  her  credit,  that 
he  expected  her  to  pay  for  them,  and  did  not 
expect  the  husband  to  do  so  because  she  was 
looked  upon  as  worth  means  and  he  was  not; 
and  stated  that  the  husband  promised  him  se- 
curity from  the  wife  upon  ber  real  estate;  yet 
the  only  specific  facts  to  which  he  testified, 
bearing  upon  the  question  who  was  his  debtor, 
were  that  the  groceries  were  delivered  at  the 
dwelling  house;  that  they  were  ordered  by  the 
husband  and  the  servants,  and  occasionally  by 
the  wife;  and  that  the  husband  had  handea  him 
money  which  had  been  placed  to  the  credit  of 
the  account.  He  did  not  testify  to  any  ex- 
press contract  by  the  wife,  and  he  admitted  that 
she  never  promised  to  give  him  security  on  hei 


she  made  tbe- exclusive  arrangements 

for  their  purchase  through  him  as  trustee;  that 
the  notes  were  to  be  chargeable  to  ber,  and 
would  not  have  been  signed  by  him  as  trustee 
unless  it  was  for  her  and  upon  her  responsibili- 
ty; and  that  they  "were  given  with  her  knowl- 
edge, underhergeneralauthority."  Bnthedtd  r.B— , 
not  define  or  indicate  the  nature  or  extent  of  [**»*»J 
the  general  authority  to  which  he  referred;  he 
did  not  testify  that  she  ever  promised  to  pay 
for  the  goods  or  expressly  authorized  him  to 
promise  that  she  would  pay  for  them;  and  he 
did  testify  that  he  never,  so  far  as  he  could 
remember,  accompanied  the  delivery  of  the 
notes  with  a  declaration  that  they  were  intend- 
ed to  bind  her  real  estate. 

Such  testimony  Is  wholly  insufficient  to  war- 
rant a  court  of  equity  in  decreeing  that  debts 
which  are  prima  facie  the  debts  of  the  husband 
should  be  considered  as  debts  of  the  wife,  and 
made  a  lien  upon  her  separate  estate. 

Iheree  reteried  and  eate  remanded,  with  direo- 
tin™  to  diimim  the  biU. 
True  oopy.   Test : 

Janus  H.  McKonoey,  Cterk,  Bup.  Court,  IT.  S, 


Citod-  116  a.  &,  141. 


»Gc%gl* 


L  Poixook  v.  BBmaBPOBT  Steaxboat  Co, 

NORMAH  H.  POLLOCK,  Appt., 


Claimant  of  the  Steamboat  Lauba,  etc.  vessel  so  navigated  shall  be  liable,  and  may  be 

seized  and  proceeded  against  by  way  of  libel  in 

(Bee  S.CU" The  Laura,"  Reporter's  ed.,  411-417.)      any  District  Court  of  the  United  States  having 

jurisdiction  of  the  offense." 

Bemifion,  by  Secretary  of  the  Treatury,  of  pen-       The  libel  in  this  case  was  filed  by  the  appel- 

aitirt  incurred  by  a  eteam  vestel — leStn  a  bar   lant  to  enforce  a  lien,  in  his  favor,  upon  a  steam 

to  watt  by  informer— practice  of  granting  re-   vessel  of  the  class  to  which  the  above  regula- 

mienont,  too  firmly  ettabliehed  to  be  questioned,    tions  apply,  for  penalties  amounting  to  the  sum 

of  $5,(581,  which,  It  is  claimed,  accrued  to  the 

*.L-A'57,,B!2E.bL^£8SP,5!*,7£?ti,?Trey,lrT*  appellant,  as  the  person  suing  for  them,  \>y 

board  an  unlawful  number  of  q  —  "  iC   J '  '  ' ' ' 


bar  of  paasengei 
for  before  a  But 


1m  on   reaBOQ  ol  lae  iransponaiion  on  mat  vessel  at 
,  where   certain  specified  times,  of  a  larger  number  of 


—  .__isfoo  Is  applied  for  before  a  suit  in  rem  passengers  than  its  certificate  of  inspection  per- 

brouirbt  for  the  penalties  enlnat  the  vessel,  by  an  miltm! 

Informer,  ta  fa^ta  offectiial  to  destroy  all  liability  "HSS"       ..       ...    .      .,      „  ^    .      _  ... 

iDthesult.  Before  the  tnal   m  the  District    Court  the 

f.  The  praeUoe  of  Rrantlnir  remissions  of  peounl-  owner  of  the  Teasel,  a  corporation  which  had 

arrpena]tkaandforfetturee.broffloenotherthan  lnlarrenad     filed   an  ampnriwl   unswpr    uptlinrr 

the  KSlQent,  sanctioned  by  ataurte  and  acauies-  '»«™«>,  niea  an  amenaea  answer    setting 

eeoce  for  nearly  a  century,  as  a  valid  e.ercfse  of  up  m  bar  of  the  further  prosecution  of  the  sua, 

authority  and  no  Invasion  of  the  power  or  pardon  a  warrant  In  due  form,  by  the  Secretary  of  the 

f™"i,*rf,THS°h2f?wIStl0,>t{'SSPrertden',iBt00  Treasury,   remilUng  to  the  appellee  "all  the 

nrmiy  eaiaouanea to  w  quMnraun.  rfght(  gjy^  ^  dea,and  of  ^  Unjtoj  S\aUx, 

Argued  Jan,  SO,  1636. '  Vended  Apr.  13,  1885.  1=d  of  al1  o0,ers  whatsoever,  to  said  forfeiture 
of  passage  money  and  penalties,  on  payment  of 

APPEAL  from  the  Orcnlt  Court  of  the  Unit-  co«s.  if  any  there  be." 

ed  States  for  the  Southern  District  of  New  ..  ,The  Provision  of  the  statute  under  which 

york  this  warrant  of  remission  was  issued  is  in  these 

The  libel  it  this  case  was  filed  in  the  District  "°f^    „       ,         ...    ___ 

Court,  by  the  appellant,  to  recover  certain  pen-  "™»  ^%^'J  ot  ,h<!  Treasury  may,  upon 

allies  aniounting  to  $6,861.     The  penaltieVin  application  therefor^  remit  or  mitigate  any  Sue 

question  having%een  remitted  by  thVSecretary  ■  P"""1'  Provided  for  m  laws  relating  jo 

6t  the  Treasury,  the  court  entered  a  decree  die-  steftm  'easels  or  discontinue  any  prosecution  to 

missing  the   libel.     This  decree  having  been  rerover  penalties  denounced  In  such  laws,  ex- 

amrmS,  on  appeal,  by  the  court  below,  the  "pting  the  penalty  of  imprisonment  or  of  re- 

Hbelant  BDnesJed  to  this  court  moval  from  office,  upon  such  terms  as  he,  in 

The  case  fafurther  stated  oy  the  court.  ^^f^V1"111  **»*  P™!**1  ^j/gm 

Meeer.  Heruy  G.  Atwa.ter  and  Albert  A.  ££S?  !°  ?(°KS2 ,by  °UCh  UwS  S,btdl  fe  ■ 

AU-ott  for  appellant  subject  to  the  Secretary  s  power  of  remission, 

Jfr.  DeniSa  McMaion,  for  appellee.  "£?*  J"  f?sea  where  the  claims  of  anv  In- 

-t          rv"  former  to  the  share  of  any  penalty  shall  havo 

Mr.  Justice  HsvrUn  delivered  the  opinion  Jf«J  determined  by  a  court  of  competent  juris- 

_.  jjjg  MHfti  diction,  prior  to  the  application  for  the  renus- 

The  statutes  regulating  the  transportation  sion  of  the  penalty ;  anS  the  Secretary  shallhave 
of  passengers  by  steam  vessels  on  such  of  the  "S^K  °  i"*"^"  tta  faCta  T^JP  **% 
wafers  of  5ie  United  States  as  axe  common  high-  "PP'  cahons,  in  such  manner  and  under  such 
wiyTof  commerce  or  are  open  to  general  or  r^lanonsashemaydeem proper."  Bar.  St* 
competitive  navigation — other  than  public  vee-  U-_?/'  « Li.  V  ■  l  j  .  -.  ■  . 
ad,  if  thi.  country,  veuel.  ot  other  countrta,  TJe  SfSJf*'  ato"'J*"5l  E*  P"d  5f" 
and  canal-boot,  propelled  in  whole  or  in  j«i  C0."i<U'8 S1  "»•  ft  ori»  1  i  ""?'£? 
IT  Oeam-proviJ.  tSat  everjccrtUcateofin.  5"cd;_A?fi  »•  "to;"i°S  '^'•''"'•■.^F'S- 
Section  grinted  to  Beaner.  cartjing  pa«en-  J«Ps  ISS-  Ui»»  "PP"1  » ,°»  C!rra"  "o""- 
jS,  otllr  than  fetrv-boan,,  ahai  Slowthe  JjJ 'S'^"-^™'?',  S ?  .S?"  .w°hf"°8 
number  oi  paaengen  of  each  claa,  lor  »hom  with  the  Dl.tnct  Court  in  boMing  that  the  te- 
lle ateamevTaVaEcommodation.  and  whom  it  "»*•  bf.  °!f  Sc,"fJ  ■[  tbe^Treaaurj  du- 
can  cart,  with  prudence  and  aat.tv;  that  It  charged  illi.Mity  tor  the  penaltiea  r*j 
dndl  not  be  lawful  to  take  on  hoarJ.  greater  ^T'-  U  HatnM..  5«8. 
munber  ol  paarager.  than  la  slated  in  the  cer-  ,.  T»f  ™"™'  "' "m™,0°i  " '"  'ontended  by 
tUcate  of  inSctiSn;  and  that  "for  every  viola-  ^  ItMrnl  »  wtttojt  lepl  effect  and  aboiild 
Son  of  thi.  pfovUion  the  maater  or  owner  .hall  havetadi.regarded,bccau«Uieataiute  upon 
be  liable,  to  any  poaon  ming  for  the  aaroe,  to  5"^  "Tf  "  ?  2ff? .?*?, S ^  I™  S 
forfeit  lie  amoint  ot  paaaage  money  and  len  J"  Con.tiiuuon  inveating  the  Prenden  w,U, 
dollar,  for  otoh  p^ngcTbcyond  the  number  I»wer  »  g~trepr,e.«  and  pardon,  tor  Jl 
Jlo»ed.-E.8.s5Me»,«00,i46.,«f«i;ActoI  oIen»a  again.!  the  lln  led  Stale.,  eacopt  ,n 
FeU  S8, 1871;  16 Stat,  at  L.  «0, 154.  Thea.  c™"°?  i»P"diment.  The  argument  ad- 
penalliea  are  declared  to  be  a  lien  upon  the  of-  T"^  »  "ipportof  tb»po«l»n,  briefly  .taled 
fending  and.  8  *M9.  Another  leciion  In  U  »»'  the  power  of  the  Prcndcnt  to  grant 
.,    _~^e_ .,., s.__  ,,„ , „  ,  pardon,  includes  the  power  to  remit  fines,  pen- 


he  aune  title  provide.:  "If  any  vessel  propelled    'ST.rSJZCSSi:. 

;  tliatiuch 

»»GoogB 


411-41?                         Bcnuon  Coitrt  of  thb  Uhttxd  Statu.  Oct.  Terk. 

is  in  its  nature  exclusive;  and  that  its  exercise,  I  .his  court  or  in  the  Circuit  and  District  Courts; 
in  whatever  form,  by  any  subordinate  officer  of  ( the  United  States,  involving  the  operation  or 
the  government,  Is  an  encroachment  upon  the  j^t  of  such  warrants  of  remission,  was  it 
constitutional  prerogative  of  the  President.  rer  suggested  or  intimated  that  the  legislation 
It  is  not  necessary  to  question  the  soundness  raaan  encroachment  upon  the  President's  pow- 
of  some  of  these  propositions.  It  may  be  con-  P  of  pardon— eo  far  at  least  a*  it  invested  the 
ceded  that,  except  in  cases  of  impeachment  and  ecretary  of  the  Treasury,  or  other  officers, 
where  fines  are  Imposed  by  a  co-ordinate  de-  ,ith  authority  to  remit  pecuniary  penalties 
partment  of  the  government  for  contempt  of  its  ad  forfeitures.  Indeed,  the  case  of  II.  8.  v. 
authority,  the  President,  under  the  general  un-  forrti,  10  Wheat.,  3*6,  may  be  regarded  as  a 
qualified  grant  of  power  to  pardon  offenses  jred  adjudication  in  favor  of  the  validity  of 
against  the  United  States,  may  remit  fines,  pen-  tut  part  of  the  Act  of  1797,  brought  forward 
aides  and  forfeitures  of  every  description  aria-  a  ail  of  the  subsequent  statutes  upon  the  same 
ing  under  the  laws  of  Congress;  and,  equally,  ubjeet,  which  confers  upon  the  Secretary  the 
that  his  constitutional  power  In  these  respects  ower  to  remit  fines,  penalties  and  forfeitures. 
cannot  be  interrupted,  abridged  or  limited  by  jn  that  case— which  involved  the  right  to  a 
any  legislative  enactment.  But  is  that  power  bare  in  a  forfeiture  declared  by  statute— the 
exclusive,  in  the  sense  that  no  other  officer  can  uestion  related  to  the  power  of  the  Secretary 
remit  forfeitures  or  penalties  incurred  for  the  mder  that  Act,  after  final  sentence  of  condem- 
violation  of  the  laws  of  the  United  States?  This  mion  and  judgment  for  the  forfeiture  accruing 
question  cannot  be  answered  In  the  affirmative  mder  the  revenue  laws,  to  remit  the  forfeiture. 
without  adjudging  that  the  practice  in  refer-  fhe  court  held  that  the  power  could  be  def- 
ence to  remissions  by  the  Secretary  of  the  iised  under  that  Act  at  any  time  before  the 
Treasury  and  other  officers,  which  has  been  ob-  noney  was  actually  paid  over  to  the  collector 
served  and  acquiesced  In  for  nearly  a  century,  0r  distribution.  It  was  said:  "  The  author- 
is  forbidden  by  the  Constitution.  That  prac-  ty  of  the  Secretary  to  remit  at  any  time  be/on 
tice  commenced  very  shortly  after  the  adoption  condemnation  of  the  property  seized  is  not  de- 
of  that  instrument,  and  was  perhaps  suggested  lied  on  the  part  of  the  plaintiff  [the  officer 
by  legislation  in  England,  which,  without  in-  ilaiming  the  forfeiture];  audit  cannot  be  main- 
terferlng  with,  abridging  or  restricting  the  ained  that  Congress  has  not  the  power  to  vest 
power  of  pardon  belonging  to  the  Crown,  in  n  this  officer  authority  to  remit  o/rer  condemn  a- 
veated  certain  subordinate  officers  with  author  ion;  and  the  only  Inquiry  would  seem  to  be 
ity  to  remit  penalties  and  forfeitures  arising  whether  this  has  been  done  by  the  Act  referred 
from  violations  of  the  revenue  and  custom  -0,"  Evidently  the  court  and  the  eminent  coun- 
laws  of  that  country.  Stat.  27  Geo.  III.,  chap  w]  who  appeared  in  that  case  accepted  it  aa  a 
S3.  See  also  Stat.  01  Geo.  III.,  chap.  96,  and  ft  proposition  not  open  to  discussion,  that  the 
Geo.  III.,  chap.  171.  »wer  of  the  President  to  pardon  for  offenses 
By  an  Act  passed  March  8, 1797, 1  Stat  ai  Jid  not  preclude  Congress  from  giving  the 
L.i  606,  the  Secretary  of  the  Treasury  was  au  Secretary  of  the  Treasury  authority  to  remit 
thorized  to  mitigate  or  remit  any  fine,  penalty  penalties  and  forfeitures.  Touching  the  objec- 
forfelture  or  disability  arising  from  any  lav  '\oa  now  raised  as  to  the  constitutionality  of 
providing  for  the  laying,  levying  or  collecting  Jie  legislation  in  question,  it  is  sufficient  to  say, 
duties  or  taxes,  or  any  law  concerning  the  reg  is  was  said  in  an  early  case,  thatthepracticeand 


istering  and  recording  of  ships  or  vessels,  o: 
the  enrolling  or  li censing  ships  or  vessels  e 
ployed  in  the  coasting  trade  or  fisheries, 
regulating  the  same,  if  in  his  opinion  the  sa 
—  ■  incurred  without  willful   negligence, 


icquiescence  under  it,  "  commencing  with  the 
>rganization  of  the  judicial  system,  affords  an 
irresistible  answer  and  has  Indeed  fixed  the 
construction.  It  is  a  contemporary  interpreta- 
tion of  the  most  forcible  nature.  This  practical 


fraudulent  intention  by  the  person  or  person  exposition  is  too  strong  and  obstinate  to  be 
subject  to  the  same.  He  was  also  authorize!  shaken  or  controlled.  Of  course  the  question 
to  direct  a  prosecution  instituted  for  the  recov  [a  at  rest  and  ought  not  now  to  be  disturbed.*' 
ery  thereof  to  cease  and  be  discontinued  upoi  Stuart  v.  Laird,  1  Cranch,  808.  The  same 
such  terms  and  conditions  as  he  deemed  res  principle  was  announced  in  the  recent  case  of 
sonable  and  just.  This  Act  expired  by  limits  UtKograpfiie  Co.  v.  Barmy,  111  U.  6.,  58  [bk, 
tion  at  a  designated  time.  But  by  an  Ac  28,  L.  ed.  849],  where  a  question  arose  as  to 
passed  February  11,  1800,  It  was  revived  t  the  constitutionality  of  certain  statutory  pro- 
'**                    "  " arlieaf 


e  in  force  without  limitation  as  to  time     visions  reproduced  from  some  of  the  e 

2  Stat,  at  L., 7,  chap.  6.  From  the  adoption  of  th     statutes  enacted  by  Congress.    The  court  said: 

Constitution  to  the  present  moment,  Congres     "  The  construction  placed  upon  the  Constitu- 

has  asserted  its  right  by  statute  to  invest  th     tion  by  the  first  Act  of  1790  and  the  Act  of 

Secretary  of  the  Treasury  and  other  officers  o     1802,  by  the  men  who  were  contemporary  with 

the  executive  branch  of  the  government  wltl     its  formation,  many  of  whom  were  members 

power  to  remit  fines,  penalties  and  forfeiture     of  the  convention  which  framed  It,  is  of  itself 

imposed  for  the  violation  of  the  laws  of  th     entitled  to  very  great  weight;  and  when  it  is 

United  States.*    And  in  none  of  the  cases  i     remembered  that  the  rights  thus  established 

have  not  been  disputed  during  a  period  of 

nearly  a  century,  it  is  conclusive."    See  also 

Cooley  v.  Board  of  Warden*,   12  How.,  816; 

Martin  v.  Hunter,  1  Wheat.,  804;  Cohen*  V. 

Virginia,  8  Wheat,,  364. 

It  is  however  insisted  that  if  the  statute  Is 
question  is  constitutional  it  cannot  be  construed 
u  giving  the  Secretary  of  the  Treasury  the, 


byGooutt.a, 


USA.  State  Nat.  Bask  t.  United  States.  401-410 

power  to  remit  S  penalty  after  a  suit  for  Its  re-  v.  State  Bk.,  96  U.  3.,  80  (Me.  24,  L.  ed.  647), 
covery  hat  been  instituted  by  &  private  person,  that  Hartwell  "  was  privy  to  the  entire  fraud 
In  support  of  this  position  we  are  referred  to  from  the  beginning  to  the  end,  and  was  a  par- 
numerous  authorities,  which,  ft  is  claimed, hold  tidpant  in  its  consummation." 
that  the  test  of  what  may  be  done  under  the  This  case  1*  stronger  than  that  In  06  U.  S.  be- 

rver  of  pardon  granted  by  our  Constitution  cause  it  Is  found  In  this  case  that  Hartwell  did 
what  the  King  of  England  could  do,  by  vir-  actually  know  that  the  draft  came  from  the 
tue  of  his  pardoning  power,  at  the  time  of  the  claimant's  cashier  and  that  he  was  to  be  "hurt" 
separation  from  that  country;  and  that  he  could  by  the  refusal  to  let  the  funds  go  out  of  the  sub- 
not  grant  a  pardon  to  (he  injury  of  a  subject,  treasury  after  the  count, 
and,  therefore,  could  not  remit  a  penalty  after  As  against  the  claimant,  Hart  well's  fraud 
•alt  by  a  private  person  to  recover  It.  It  is  quite  was  much  grosser  than  In  the  former  case.  Al- 
trae,  as  declared  In  United  Statu  v.  Wiltim,  7  though  he  had  promised  to  return  the  money. 
Pet ,  160,  that,  since  the  power  to  pardon  "had  and  knew  that  Carter  was  relying  on  the  funds 
been  exercised  from  time  immemorial  by  the  to  be  returned  to  repay  all  the  parties  any  mon- 
m  executive  of  that  nation  whose  language  Is  our  eye  he  should  obtain,  and  was  acting  on  such 
J  language,  and  to  whose  judicial  Institutions  reliance,  he  and  the  chief  clerk,  Whittle,  had 
ours  have  a  close  resemblance,  we  adopt  their  decided  not  to  let  the  money  go  out  of  the  sub- 
prindples  respecting  the  operation  and  effect  of  treasury. 

■  pardon."    But  that  principle  has  no  possible  Hartwell  and  Carter  were  acting  together  for 

application  to  the  present  case,  for  the  statute  a  fraudulent  purpose,  and  the  knowledge  and 

under  which  the  libelant  proceeds  and  with-  acts  of  each  were  the  knowledge  and  acts  of 

out  which  he  would  have  no  standing  in  court,  the  other.     Whether  each  actually  knew  all  the 

declares.  In  terms,  that  "  all  rights  granted  to  details  known  to  the  other  was  of  no  conae- 

Infonners"— and  the  libelant  is  plainly  of  the  qnence. 

class  Intended  to  be  described— shall  be  held  Lincoln  v,  Claflin,  7  Wall.,  133  (74U.8.,bk. 

"subject  to  the  Secretary's  power  of  remission,  18,  L.  ed.  109);  Moore  v.  Tracy,  7  Wend.,  829; 

except  in  cases  where  the  claims  of  any  In-  Skinner  r.  Merchant?'  Bk.,  4  Allen,  200;  Boat 

former  to  the  share  of  any  penalty  shall  have  *-  Tate,  43  Ind.,  00;  Page  v.  Parker,  43  N.H., 

been  determined  by  a  court  of  competent  juris-  SOS;  Tappan  v.  Power*,  3  Hall  (N.  Y.),  277. 

diction  prior  to  the  application  for  the  remls-  A  party  coming  late  into  a  conspiracy  iseven 

■Ion  of  the  penalty."    If  the  libelant  had,  by  responsible  for  the  prior  acts  of  the  conspira- 

virtue  of  his  suit,  an  inchoate  interest  in  such  tors. 

penalties,  that  interest  was  acquired  subject  to  Den  v.  Johaum,  8  Harr.  (N.  J.)  88. 

the  power  of  the  Secretary  to  destroy  it  by  a  Hartwell  requested  Carter  to  obtain  the  funds 

remission  applied  for  before  the  right  Is  ascer-  to  tide  over  the  count,  and  solemnly  promised  to 

Mined  and  established  by  the  judgment  of  the  return  them  as  soon  asthe  countwasover.  It  was 

proper  court.                   "  clearly  his  Intention  that  Carter  should  act  upon 

The  decree  behw  it  affirmed.  his  assurances  in  dealing  with  the  parties  from 

True  copy.   Teat:  whom  the  funds  came, and  when  the  draft  of  the 

James  H.  M oKenner,  Oerk,  Bup.  Court,  U.  B.  gtate  Bm^  waH  offered  to  him,  he  had  notice 

that  the  State  Bank  bad  acted  upon  Carter's  rep- 

resents tions  that  he   was  to  have  the  funds. 

...  Any  one  for  whom  false  representations  were 

"J  STATE  NATIONAL  BANK  OP  BOSTON,  intended,  and  who  wasactingupon  them,  basa 

AppL.  right  of  action. 

PothiU  v.  Waller,  8  B.  &  Ad.,  114;  Lang. 

*■  netov.i«y.2Mee8.&W..510;  &  A,  4  Men, 

UNITED  STATES  &W.,  887;  Gerhard  v.  Bata,  2  El.  &.B.,  476; 
Peek  v.  Qurney,  L.  R.  6  H.  L.,  877. 

(See  8.  a  Reporter's  ed.,  tol-tio.)  The  same  rule  applies  to  a  case  of  fraudu- 
lent conceal  incnt. 

Fraud-   liability  of  United  State*.  The  United  States  is  not  in  the  position  of  a 
holder  in  good  faith  and  for  value.  When  their 

•  1.  Where,  by.  the  eonnlranfje  of  a  clerk  In  the  agent  took  the  money  from  Carter,  it  had  been 

petaon  imlawluliv  obtain*  trora  that  ottce  money  and  was  distinctly  staled   for   what  it  whs  de- 

Ednnirinr.  t/i  ,ho  T:nnj..i  9>»r«i  11.1  .„  replace  it   hvered,  t.  «.,  to  be  used  as  a  counter  and  then 

is  by  fraud    returned.     It  was  wrongfully  withheld,  and  in 

^  ""  "''  ™  violation  of  the  agreement  under  which  it  was 

originally  received.     It  was  and  is  therefore 

held  to  the  claimant's  use. 

Mr   B.  F.  Phillip*,  BoHdtor-Otn.,  for  ap- 
pellee. 

Argued  Apr.  »,  j£ss.'    Decided  Apr.  IS,  1885.        „      ,    ..     _      ,         .  ,.         ... 

*  *  r         •  jfr  jagtiee  Ha.rla,n  delivered  the  opinion 

ArSSft£Sj£s<£25S?S..pt„  SsfSEfeSffij  ftjftSffl 

in  Dip  nnininn  of  the  winrt  Court  «  Claims  to  recover  from  the  United 

htoJoS.°o.«SSLk-rf w. a *,„.  HafiB ^aTJrr fr 

IW,  for  appellant-  March  1,  1867.     The  petition  having  been  ait- 

T, „« ffUh «*— , „tou,«0( u.s.  {jXrfSTSffiSS^SSj &££■ 

■Head  mitaibT  Jfr-  Jiauce  Bout,  in  behalf  of  the  appellant. 
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Tbe  facts  found  by  the  Court  of  Claims,  and 
Upon  which  the  correctness  0f  the  judgment 
below  must  depend,  areas  follows: 

The  appellant  In  February  and  March,  1867, 
[402]  was  a  national  banking  association,  having  Its 
place  of  business  in  the  city  of  Boston,  Massa- 
chusetts; and  there  was  in  that  city  a  Ann  of 
brokers  under  the  style  of  Mellen,  Ward  Sc 
Co. ,  tbe  Junior  member  of  which  was  Edward 
Carter. 

At  the  same  time  George  D.  Whittle  __ 
chief  clerk  in  the  ctflceof  tbe  Assistant  Treas- 
urer of  the  United  States,  Id  Boston,  having  its 
general  management,  and  Julius  F.  Hartwell 
was  disbursing  clerk  or  paying  teller. 

Prior  to  the  28th  day  of  February,  1867,  Mellen 
Ward  &  Co.,  acting  through  Carter,  succeeded 
in  inducing  Hartwell  to  take  out  of  the  sub- 
treasury  at  various  times  and  to  place  In  Car- 
ter's bands,  largo  amounts  of  money  belonging 
to  the  Ceiled  States  until,  first  and  last,  the 
rums  so  abstracted  aggregated  a  million  to  a 
million  and  a  quarter  dollars.  This  money  was 
used  by  Mellen,  Ward  &  Co.  in  stock  specula- 
tions. About  the  middle  of  February,  1867, 
the  amount  so  obtained  by  Carter  being  then 
very  large,  Hartwell  informed  him  that  in  the 
use  of  tie  public  money  they  were  guilty  of  a 
crime.  ThiB,  it  is  found  by  the  court  below, was 
the  first  information  Carter  bad  of  the  criminal 
character  of  these  transactions. 

Between  tbe  middle  of  February  and  tbe  ltf 
of  March,  1867,several conversations wereheld 
between  Carter  and  Hartwell,  In  wbich  the 
former  expressed  his  purpose  to  make  the  lat- 
ter s  money  right  for  the  examination  of  the  sub- 
treasury,  which  was  expected  to  take  place  on 
the  1st  of  March,  upon  Hsrtwell'i  solemn  as- 
surance that  he  would  let  him  have  the  money 
out  of  the  sub-treasury  again  on  the  2d  of 
March,  after  (he  examination  should  be 
when  Carter  would  repay  tbe  parties  the 
eys  he  had  obtained,  ana,  selling  all  the  stocks 
and  securities  his  firm  held,  replace  as  much  as 
possible  of  the  money  in  the  sub-treasury  so  ar 
to  reduce  tbe  loss  to  tbe  smallest  possibli 
amount.  Carter  promised  Hartwell  that  he 
would  return  all  the  money  before  the  1st  of 
April,  Dot  again  to  come  out  of  the  sub-trea- 
sury. During  the  period  within  which  those 
conversations  Del  ween  Carter  and  Hartwell  oc 
currcd,  the  latter  knew  in  agenetalway  theei 
tent  of  the  resources  of  Mellen,  Ward  ft  Co., 
and  how  they  were  using  tbe  money  he  bad  let 
Carter  have. 

On  the  28th  of  February  Carter  returned  to 
Hartwell  all  the  money  the  latter  had  let  him 
have  except  the  sum  of  1(157,000,  which  the 
{403]  former  promised  to  return  to bim  the  next  morn- 
ing. Among  the  funds  so  returned  were  United 
States  gold  certificates  to  the  amount  of 
$580,000.  On  tbe  afternoon  of  the  same  day 
Jlnrtwell  made  known  to  Whittle  that  be  bad 
been  loaning  to  Carter -the  funds  of  the  Govern- 
ment, and  that  all  bad  been  returned  except 
about  $150,000.  He  told  Whittle  that  the  mon- 
ey had  been  paid  out  to  Carter  from  time  to 
time  to  assist  in  stock  speculations;  that  It  was 

Gid  back  again  to  tide  over  the  monthly  exam- 
atfon;  that  he  had  promised  Carter  that  the 


to  him  again.  Whittle  told  Hartwell  that  It 
was  an  impossibility  to  let  tbe  money  go  back  te 
Carter,  and  that  any  deficiency  must  be  paid  in 
before  10  o'clock  the  next  morning. 

About  9  o'clock  a.  it,  of  the  1st  of  March 
Hartwell  called  on  Carter  at  Mellen,  Ward  A 
Co.'s  office  and  asked  him  if  he  had  that  mon- 
ey. Carter  told  Mm  he  did  not  then  have 
It  but  could  give  It  to  him  before  10  o'clock, 
and  asked  Hartwell  if  he  could  not  takeadraft 
on  New  York,  stating  to  him  that  Mellen,  Ward 
&  Co.  would  have  a  very  large  amount  of  New 
York  funds  to  dispose  of  as  soon  as  Hartwell 
returned  to  them  the  gold  certificates  aforesaid. 
Hartwell  said  he  would  take  the  New  York 
funds,  and  the  interview  then  ended.  It  does 
not  appear  that  unto  this  time  Carter  had  any 
knowledge  or  intimation  of  Hartwell's  disclo- 
sures to  Whittle;  nordoes  It  appear  that  Carter 
informed  Hartwell  as  to  how  he  Intended  or  ex- 
pected to  get  the  draft  on  New  York.  At  the 
close  of  this  interview  Hartwell  returned  from 
Mellen,  Ward  A  Co. 'i  office  to  the  sub-treasury. 

About  half  past  nine  o'clock  of  the  same 
-morning  Carter  went  to  the  banking-bouse  of 
plaintiff  and  obtained  from  Charles  H.  Smith, 
Its  wish*-,  his  draft,  as  cashier,  on  the  Manhat- 
tan Company.  New  York,  In  favor  of  Mellen, 
Ward  A  £a,  for  $120,000,  which  draft  was  In 


The  facts  and  circumstances  connected  with 
his  obtaining  that  draft  were  as  follows:  Carter 
asked  Smith  for  the  Bank's  draft  on  New  York 
for  $125,000,  prom isingto give  him  immediate- 
ly, in  return,  Meilen,  Ward  &  Co.'s  draft  on 
New  York  for  the  same  amount,  with  $100,000 
in  United  States  gold  certificates  attached,  or 
else  the  Adams  Express  Company's  receipt  for 
that  amount  in  gold.  Upon  the  faith  of  this 
promise  Smith  drew  and  delivered  to  Carter  the 
draft  aforesaid.  In  this  interview  between 
Smith  and  Carter  nothing  was  said  by  tbe  latter 
about  there  being  any  deficiency  in  the  sub- 
treasury  for  which  be  was  responsible ;  nor  that 


deficiency  there;  nor  what  his  purpose  was  In 
obtaining  it;  nor  does  it  appear  that  Smith  had, 
at  any  time  before  or  during  this  interview,  any 
knowledge  or  intimation  of  the  transactions  be- 
tween Carter  and  Hartwell.  Within  fifteen  or 
twenty  minutes  after  Carter  received  from  Smith 
the  draftfor  $125,000,  the  former,  at  the  office  of 
Mellen,  Ward  &Co.,  delivered  it  together  with 
$82  000  in  currency,  to  Hartwell.  The  latter 
paid  Carter  nothing  for  the  draft;  it  was  passed 
to  him  by  Carter  to  make  good  that  deficiency; 
and  Carter  supposed  it  would  not  be  wanted  for 
that  purpose  ovcranhour.  Neither  before  nor 
at  the  time  Hartwell  received  from  Carter  the 
draft  for  $125,000  did  the  former  know  any- 
thing of  the  means  by  which  the  latter  obtained 
it  from  Smith. 

Immediately  a.ter  Hartwell  received   that 
draft  and  the  $82, 000  in  currency  from  Carter  he 
took  both  to  the  sub-treasury  and  delivered 
to  Whittle,  who  objected  to  receiving  the 
114  U.  8. 
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draft  because  the  rules  of  the  government  re- 
quired the  sub-treasury  to  receive  nothing  but 
gold,  silver,  legal-tender  notes,  or  national  Dank 
notes;  and  besides,  be  had  an  Impression  that, 
j>  Id  some  form  or  other,  the  plaintiff's  cashier 
1  was  involved  in  the  stock  speculation  -which 
"Hartwell  had  the  day  before  told  him  of  Mel- 
lon, Ward  &  Co.'s  being  engaged  in;  for  Hart- 
well  bad  then,  after  Whittle's  refusal  to  let  the 
money  go  out  again,  mentioned,  among  others, 
the  name  of  Smith  as  one  who  was  going  to  be 
hurt.  Whittle  then  directed  Hartwell  to  go 
oat  and  collect  the  currency.  Hartwell  tried  at 
several  banks  to  raise  the  currency  on  the  draft 
for  (130,000,  but  could  not  find  sufficient 
•mount  In  any  one  bank.  Be  then  went  to  the 
Eagle  National  Bank  of  Boston,  and  obtained 
from  it.  In  exchange  for  that  draft,  three  of  its 
drafts  on  New  York,  one  for  $70,000,  and  two 
for  (20,000  each,  with  the  idea  that  currency 
night  be  obtained  in  smaller  amounts  at  differ- 
ent banks;  but  the  hour  was  so  late  then — it 
being  about  ten  o'clock — that  he  took  the  three 
drafts  directly  to  Whittle  at  the  sub-treasury, 
Hying  to  him  that  he  had  obtained  them  from 
the  cashier  of  the  Eagle  National  Bank,  In  ex- 
change for  the  draft  for  (125,000,  and  that  was 
the  best  he  could  do.  The  Government  exami- 
ners were  at  that  time  at  work  in  the  sub- 
tteaaury  upon  their  monthly  examination  of  the 
funds  therein.  Whittle  then  went  out  from  the 
sub-treasury  with  the  three  drafts  of  the  Eagle 
National  Bank,  and  sold  them  to  the  Second 
National  Bank  of  Boston,  and  returned  to  the 
sub-treasury  with  the  proceeds  of  the  sale, 
(125.000  in  currency,  which  he  turned  over, 
along  with  the  (82,000  aforesaid,  to  the  exami- 
ners. These  sums  made  Up  Hartwell's  de- 
ficiency and  balanced  the  cash  account  of  the 
office.  No  part  of  the  (157,000  whicb  those 
two  sums  made  up  was  ever  returned  to  Hart' 
well,  or  Carter,  or  Mellon,  Ward  &  Co.,  or  the 
plaintiff. 

Neither  when  the  draft  for  (120,000  was 
taken  by  Hartwell  to  Whittle  nor  when  it  was 
exchanged  by  the  former  for  the  drafts  of  the 
Eagle  National  Bank,  did  Whittle  have  any 
knowledge  or  notice  of  the  consideration  or 
means  by  which  that  draft  bad  been  obtained 
from  the  cashier  of  the  appellant;  but  he  had 
an  impression  that  Carter  had  procured  it. 

About  fifteen  or  twenty  minutes  after  Smith 
delivered  the  draft  for  (120,000  to  Carter,  as 
heretofore  stated  Smith  went  to  Hellen,  Ward 
A  Co.'s  office  to  inquire  the  reason  why  Carter 
Mi  had  not  brought  to  him  the  gold  certificates  as 
be  had  agreed  to  do.  Carter  was  then  absent 
from  the  office, and  his  partner  Mc lien  told  Smith 
that  Carter  was  out  about  the  matter  at  that 
time,  and,  as  soon  as  he  brought  the  certificates, 
Mellen  would  take  them  to  Smith.  Immediately 
after  this,  Mellen,  Ward  &  Co.  sent  to  Smith 
their  draft  on  New  York  for  (120,000,  but  did 
not  send  with  It  any  gold  certificates  nor  a  receipt 
of  the  Adams  Express  Company.  After  wait- 
lag  perhaps  fifteen  minutes.  Smith  went  again 
to  Enow  why  the  certificates  or  the  receipt  had 
not  been  brought  to  him,  and  then  for  the  first 
tune  learned  that  Carter  was  at  the  sub-treaa- 
■ry,  and  In  trouble. 

After  all  the  foregoing  transactions  occurred, 
the  plaintiff  voluntarily  paid  to  the  Eagle  Na- 
tional Bank  the  draft  for*'"*  -'■■' 

in  «.  a. 


ir  (125,000  which  Carter 


obtained  from  Smith;  and  the  three  drafts  of 
that  bank  were  duly  paid  on  presentation  in 
New  York.  The  aforesaid  draft  of  Mellen, 
Ward  &  Co.  for  (120,000  was  never  paid,  nor 
was  it  presented  to  the  drawee  for  payment. 

At  the  time  Smith  let  Carter  have  the  draft 
for  (126,000  Smith  was.  as  cashier,  under  bond  to 
theplaintiff.withsureties.rathesum  of  (80,000, 
and  after  the  plaintiff  paid  the  draft  it  made  de- 
mand upon  him  and  his  sureties,  and  these  sure- 
ties, without  being  sued,  paid  to  the  plaintiff, 
within  ninety  days  after  the  1st  of  March,  1807, 
the  full  amount  of  their  bond,  and  took  a  receipt 
therefor  in  terms  such  as  die  following: 

"State  National  Bank,  Boston,  received  of 

-■ —  the  amount  due  from  them  as  sureties 

on  the  bond  of  Charles  H.  Smith,  late  cashier 
of  said  Bank,  by  reason  of  the  defalcation  of 
said  Smith,  resulting  from  an  unauthorized 
draft  made  by  the  said  Smith  upon  the  Man- 
hattan Co.,  New  York,  for  the  sum  of  one 
hundred  and  twenty-five  thousand  dollars 
((120,000),  which  was  applied  to  his  own  use. 

"If  the  said  Smith  shall  hereafter  pay  to  the 
State  National  Bank  the  said  sum  of  one  hun- 
dred and  twenty-five  thousand  dollars,  the  Bank 
will  return  to  thesuretles  the  amounts  bythem 
severally  paid:  or  if  he  shall  pay  so  much  there- 
of that  the  Bank  shall  be  in  the  receipt — includ-  [4071 
ing  the  payments  made  by  the  sureties— of  a 
surplus  beyond  one  hundred  and  twenty-five 
thousand  dollars,  the  Bank  will  return  and  dis- 
tribute such  surplus  to  the  sureties  In  propor- 
tion to  the  sums  by  them  severally  paid. 

"But  this  receipt  is  not  to  be  construed  or 
understood  as  an  admission  01  recognition  of 
any  obligation  on  the  part  of  the  Bank  to  take 
any  measures  to  make  up  said  defalcation,  nor 
as  the  assertion  of  any  claim  by  the  said  Bank 
upon  any  funds,  property  or  means  whereby 
the  said  defalcation  or  any  part  thereof  can  be 
made  good,  nor  as  any  admission  by  the  said 
Bank  that  any  such  funds,  property,  or  means 


The  present  case  differs  materially  from  U. 
8.  v.  BtaU  Bank,  90  U.  S.,  83  [bk.  24,  L.  ed. 
047].  Our  judgment  there  proceeded  upon  the 
ground  that  the  gold  certificates  deposited  in 
the  sub-treasury  by  Smith,  the  cashier  of  the 
State  National  Bank  of  Boston,  were  known  by 
Hartwell,  at  the  time  he  received  them,  to  be 
the  property  of  that  Bank,  and  not  of  Mellen, 
Ward  &  Co.  The  deposit  was  made  by  Smith, 
In  the  presence  of  Carter;  and,  although  the  re- 
ceipt for  the  certificates  was  out  to  Mellen, 
Ward  &  Co.  or  order,  it  was  immediately  in- 
dorsed by  Carter,  In  the  name  of  his  firm,  to 
Smith  as  cashier.  The  cancellation  of  the  cer- 
tificates and  their  transmission  to  the  Treasurer 
of  the  United  States  at  Washington  was  there- 
fore in  derogation  of  the  rights  of  the  bank. 
It  was  adjudged  that  money  or  property  of  an 
innocent  person,  which  bad  gotten  into  the  cof- 
fers of  the  nation  by  means  of  fraud  to  which 
its  agent  was  a  party,  could  not  be  held  by  the 
Government  against  the  claim  of  the  wronged 
and  injured  party. 

There  is  no  room  in  the  present  case  for 
the  application  of  that  principle.  Apart  from 
his  responsibility  for  the  crime  committed  in 
using  the  money  of  the  United  States,  Carter, 
representing  Mellen.  Ward  &  Co.,  was  under 
a  legal  obligation  to   replace  the  amount  ab- 
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■tracted  from  the  sub- treasury.      Of  his  pur-  (See  8.  C,  Reporter's  ed.,  386-353.) 

C  to  do  bo  Hartwell  was  informed.     But  lie 

aoreason  to  believe  that  Carter  would  bring  Juriidiclion  in   admiralty  in  catet  ariting  on 

him  monev  or  securities   which   belonged   to  the  high  tea*  betinen  f&reigneri  of  different 

some  one  else  and  which  he  could  not  right*  naUunalitiee—tlitcretion — review  of  auViori- 

full  j  deliver  in  discharge  of  his  indebtedness  to  tie* — negligence  in   etuet    of  atlit»ion~diUy 

the  Government.     When  the  draft  of  (125,000  of  tteamer*. 
was  delivered  by  Carter  to  Hartwell,  the  latter 

wasunawareof  tuemeansby  which  the  former  i.  The  Admiralty  Courts  of  the  United  States 

had  obtained  it  from  Smith,  the  cashier  of  ap-  have  Jurisdiction  or  collisions  occurring  on  the  high 

pellant.     It  was,  on  ita  face,  the  property  of  XSSSaal&EkT*  <""">d  b7  foreieile,»  °*  dmer' 

Mellen,  Ward  &  Co.     Upon  its  receipt  by  Hart-  2.  The  courts  will  liseadiscretJonabout  assuming- 

well  for  the  United  States,  the  Government  ac-  Jurisdiction  of  controversies  between  foreigners  in 

quired  the  same  rights  in  refeicnce  to  it  that  »**  arising  beyond  the  territorial  Jurisdiction  <* 

2ny  private  citiserTfeceiving  it  in  the  course  of  ^"SSgffl iS*  S»i»$3H»SI 

businesswouldhaveacquired.    That  the  Batik,  groundsshouidappeartoinduoethe  court  to  deny- 

by  its  cashier,  made  and  delivered  the  draft  to  '^SJJgi*  ^^.'^tarired?0      ***  iuriBdictlon 

Carter  upon  the  faith  of  his  promise  to  give  im-  °  a.  up'onPappeaj"tne°s?tKu7of  the  court  of  Brst  In. 

mediately,   in  return,   Mellen,  Ward  &  Co. 'a  stance  In  aseum lng Jurisdiction  can  onlrbeques- 

draft  On  Mew  York  for  the  same  amount,  with  Honed  on  the  ground  that  its  discretion  has  been 

IIOOJOO  InJMUl  8M«  gold  crti;c.ia.t  ffi^nSTWi^'iMdCffiK.nS 

tached,  or  else  the  receipt  of  the  Adams  El-    been  exercised  wrongly. 

press  Company  for  that  amount  in  gold,  is  a      *■  where  the  parties  are  not  only  foreigners  but 

cteu„,Un«th.«do«.»ot^Ma.talnghU  <gg%gff •£»  fgSVW uffSXSH 

of  the  United  States,  to  whom  the   draft  was  seems  to  be  no  Rood  reason  why  tlie  party  injured 

passed  without  knowledge,  by  its  agent,  Of  the  or  doing  the  service  should  ever  be  denied  justice 

condition  upon  which  Mullen,  WanT&  Co  had  VSS'SSirtl  maritdme  law,  as  understood  and 

received  it  from  the  Bank  s  cashier.    Nor  do  we  administered  in  the  courts  of  the  country  In  which 

deem  of  any  significance  the  fact  that  Hartwell  the  litigation  Is  prosecuted,  should  be  applied  in 

promised  to  return  to  Carter  the  money  which  ^SL*^T?eaJS^SS'iSil?" £?.°£  ffSKEKJ  ?£"?"" 

fi_     ,  „        ,      ,,  _,         1     .1           1  .                 *  alkies  arising  on  the  high  seas  notwithln  the  Ju- 

the  latter  should  place  in  the  sub-treasury  for  tteijction  of  any  nation. 

the   purpose   of  concealing    from   the   officer  B.  when thefactsfoundfumlshoonaluslveproor 

supervising  the  examination  of  its  books  the  of  negugenoeitmayteregsrdedasproperlyround 

~(Zt     1  .Z.     ^^7.      ■         Z*t        n  Z, >     v     ™  amongst  the  conclusions  of  law  as  alega   oference 

Criminal  transactions  in  question.    Carter  knew  from  those  facts. 

that  that  promise  could  not  be  kept  without  T.  The  fiiots  found  In  thli  case  show  that  the  col- 
subjecting  both  himself  and  Hartwell  to  critni-  "gion  occur icd  by  the  nen-llgence  of  those  having- 
nal 'prosecution;  and  it  was  no  violation  of  his  «W«f-*J iMlgj^flra^^ 
legal  rights  for  the  agents  of  the  Government,  tions  due  to  such  a  night  and  such  a  sea,  by  reduo- 
aiter  receiving  from  him  the  draft  for  $125,000,  log  speed  and  keepings  sufficient  lookout. 

without  any  knowledge  of  the  circumstances  [■""  ■"»•] 

under  which  he  had  obtained  it,  to  dispose  of  Argued  Jan.  16,  1S8S.  Decided  Apr.  13,  1885. 
it  and  place  the  proceeds  in  the  sub-treasury. 

After  these  proceeds  reached  the  sub-treasury  ,  r,-aT?n    #.™  .x„  m.™i»    n™,..  „»  .k„ 

they  could  not  be  used  or  withdrawn  except  in  A*EHJ|  J*0™  ff  iJ&JJmJiJrf 

the  mode  prescribed  by  law.    The  essential  £   United  States  for  the  Eastern  Dfstncl  of 

difference,  therefore,  between  U.  At.  State  P^5HG™. nA  t.M.nf th.M.fMi.  — - 

Sank,  vbi  tupra,  and  this  case  is,  that  in  the  ,   Thehistory  and  facts  of  the  case  fully  appear 

former  the  agents  of  the  Government  appro-  ta,   £?  opinion  of  the  court.    For  the  opiniona- 

priated  to  ilTuse  the  property  of  an  innocent  «**»  ™u"  °»  cerMm  £?ft£  stfiKF* 

person,  knowing  at  the  time  that  it  belonged  to  w"V,ch  "°£l"Jhta  «■*£  bk'  2I"Jf '  2?'. 

that  person  anl  not  to  the  Government;  while  Jf«^-  Morton  P.  Henry  and  Henry  B. 

in  ^present  case  they  received,  in  the  die-  Edmunda   for  appellants 

charge  of  a  debt  due  the  Government,  a  draft  *«"*  J.  I*-rfo«  Ward  and  Henry 

belonging  to  the  debtor,  without  anv  knowledge  *™£d,,Ta> for  ff6'™;  „     ,        „     ,„„, 

or  notice  that  the  debtor  bad  obtained  it  upon  The  question  of  Jurisdiction   s  well  settled 

conditions  which  had  not  been  complied  with.  „**[  -W  £f"*2i"  w&S?  ffi" 

or  by  means  of  fraudulent  representations.  *}:  2!' J"".* J%  V*%r  ,vn£? "» '' "  Bow- 

We  perceive  no  ground  to  question  the  cor-  8I}T<8   U  S„  bk.  15,  L.  ed.  1038) 

recinesTof  the  judgment  below,  and  it  Is  of-  _,  L,?der  *he  circumstances  the  fact  of  a  colli- 

•£-""  v»  «■=  juugmem  """'  ™  "  ™  <V  g[on  is  evidence  of  great  negligence  somewhere. 

■^rrue'eopy.   Test:  The  Xm  Orleans,  8  Ben.,   102;    The  Listia 

Jamea'H.ilaiienney,  Clerk,  Bup.  Court,  U.S.  Ma,inr,  Id.,  333;  The  Cclla.  3  Ben.,  168. 

If  the  night  was  thick  her  speed  of  eleven 

knots  against  wind  and  sea  was  too  great.     If 

THE   STEAMSHIP  BELGENLAND,   Her  "t^L^V^^™"  ™™i°we  Sr  *"* 

Tackle,  Apparel,    etc,    Samuel  Jackson. 

Master,   and    Tiik    SocrETB   Akostme   de 


a  her,  for  want 


Navioation  Bki.ge  Auebicains,   Claim-     „  ,.  ,    „   ,    ,  ..  „       ,     »  ,  , 

'    ^'"""        Note.— Admlrdltu jurisdiction— towhatptaetacon- 
ants,  AppU.  n„ed.    Allen  v.  Newberry,  9)  U.  8.  (81  How.),  bk.  Id, 

111,  note, 
THEODORE    JENSEN,    Una   of   m  ^SS'ESKiiWft  »?jS™  PuSlfu! 

NORWBOUN    BAR4UB  LuHA.  g,  (10  Uuw.),  Si7,  note. 

1SS  11*  I  . 
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Tire  Bslosslasd  v.  Jenbzh. 


Th§  Java,  4  Ben.,  £43;  The  Uanta,  5  Ben., 
602;  The  Colorado,  91  U.  B-,  692  (bk.  28,  L.  ed. 
879);  TheAdriadne, 18  Wall.. 476(80 U.  &,bfc 
BO.L.  ed.  643J. 

The  steamer's  lookout  was  insufficient. 
Ocean  steamship*  should  have  two  besides  the 
Officer  of  the  deck. 

Chamberlain  v.  Ward, 21  How.,  670 (62  D.  8., 
bk.  16,  Led. 218). 

The  steamer'!  side-light*  were  not  visible,  the 
barque  was  not  apprised  of  her  course  and  there- 


fore any  change  of  course  on  the  part  of  the 
barque  would  have  been  wrong. 

The  Bona,  2  Asp.  Mar.  L.  C.,  mjii  L.  T. 


N.  8., 781;  The  fame*  Watt,  2  W.  Rob., 270; 
The  Moderation,  1  Mar.  L.  C.  0. 8. ,  413;  9  L. 
T.  N  8.,  688;  The Bougainville,  L.R.  6  P.C., 
816;  The  Great  Bottom,  8  Mart.  C.O.8.,97; 
11  L.T.N.8.,5. 

The  final  porting  of  the  barque's  helm  (n  ex- 
trotnit,  was  no  negligence  if  wrong. 

The  Carroll,  8  Wafi.,  802(75  U.  B.,bt  19.L. 
ed.892). 

Rules  of  navigation  Jo  not  apply  to  a  vessel 
required  to  keep  ner  course  after  the  approach 
so  near  that  the  collision  is  inevitable. 

The  Wenona,  19  Wall. ,  41  (86  U.  S. ,  bk.  22, 
L.  ed.62);  TA<JKcA^,7Wall.,656(74  U.S., 
bk.  19,  L.  ed.  157);  The  Johnton,  9  Wall.,  146 
(76U.  S.,  bk.  19,  L.  ed.  610);  The  Dexter,  23 
Wall.,  S9  (90  U.  S..  bk.  28,  L.  ed.  84). 

Mr.  Juttiee  Bratdlep  delivered  the  opinion 
of  the  court: 
nuuti  ^a'a  case  87°w*  out  °'  a  collision  which  took 
l35"!  place  on  the  nigh  seas  between  the  Norwegian 
barque  Luna  and  the  Belgian  steamship  Belgen- 
lana,  by  which  the  former  was  run  down  and 
sunk.  Part  of  the  crew  of  The  Luna,  includ- 
ing the  master,  were  rescued  bv  The  Belgen- 
land and  brought  to  Philadelphia.  The  master 
immediately  libeled  the  steamship  on  behalf 
of  the  owners  of  The  Luna  and  her  cargo,  and 
her  surviving  crew,  in  a  cause  civil  and  mari- 

11571    ***"*■ 

'  The  libel  stated  in  substance  that  the  barque 
Luna,  of  859  tons,  was  on  a  voyage  from  Porto 
Rico  to  Queenstown  or  Falmouth,  with  a  cargo 
of  sugar,  and  when  In  latitude  44"  38'  and 
longitude  21°  43,  was  met  by  the  steamship 
Belgenland,  end  on,  between  one  and  two  in 
the  morning,  and  was  run  down  and  sunk  by 
her,  only  five  of  her  crew  escaping;  that  the 
tight  of  the  steamship  was  observed  right  ahead 
when  a  mile  or  more  off;  that  the  barque  kept 
her  course,  as  was  her  duty  to  do;  and  that  the 
steamship  took  no  measures  to  avoid  her  but 
came  on  at  full  speed  until  she  struck  The  Luna; 
and  that  the  collision  was  altogether  the  fault 
of  those  In  charge  of  the  steamship. 

The  master  of  the  Belgenland  appeared  for 
her  owners,  and  filed  an  answer  denying  that 
The  Luna  at  the  time  of  the  collision  was  sail- 
ing on  the  course  alleged,  and  averred  that  she 
was  crossing  the  bows  of  the  steamship,  and 
must  have  changed  her  course,  and  that  this 
was  the  cause  of"  the  collision;  that  The  Luna 
was  not  discovered  until  the  instant  of  the  col. 
liaion.when  it  was  too  late  to  alter  the  course 
of  the  steamship;  and  that  the  reason  why  the 
barque  was  not  seen  before  was  that  she  was 
enveloped  in  a  shower  of  rain  and  mist;  and 
that  the  steamship  was  plunging  into  a  heavy 
114  P.  S. 
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head  sea,  throwing  water  o 

forward. 

The  proctor  of  The  Belgenland  at  the  time  of 
filing  his  answer  excepted  to  the  jurisdiction 
of  the  court,  and  stated  for  cause  that  the  al- 
leged collision  took  place  between  foreign  ves- 
sels on  the  high  seas  and  not  within  the  juris- 
diction of  the  United  States;  that  The  Belgen- 
land was  a  Belgian  vessel,  belonging  to  the  port 
of  Antwerp,  in  the  Kingdom  of  Belgium,  run- 
ning a  regular  line  between  Antwerp  and  the 
ports  of  New  York  and  Philadelphia;  and  that 
the  barque  Luna  was  a  Norwegian  vessel,  and 
that  no  American  citizen  was  interested  in  the 
barque  or  her  cargo. 

The  district  court  decided  In  favor  of  the 
libelant  and  rendered  a  decree  for  the  various 
parties  interested,  to  the  aggregate  amount  of 
|50,278.23.  An  appeal  was  taken  to  the  circuit 
court,  which  found  the  following  facts,  to  wit; 

"  1.  Between  one  and  two  o  clock  on  the 
morning  of  September  8,  1879,  in  mid  ocean,  a  (3S8) 
collision  occurred  between  the  Norwegian 
barque  Luna  on  hervoyagefromHumacao,  in 
Porto  Rico,  to  Queenstown  or  Falmouth,  and 
the  steamship  Belgenland  on  a  voyage  from 
Antwerp  to  Philadelphia,  which  resulted  in  the 
sinking  of  the  barque,  in  the  total  loss  of  the  ves- 
sel and  her  cargo  and  in  the  drowning  of  flvo 
of  her  crew, 

2.  The  wind  was  between  S.  W.  and  W.  8. 
W.,  and  there  was  not  much  sea  but  a  heavy 
swell.  The  barque  was  running  free,  heading 
8.  E.  by  E.  half  E. .  having  the  wind  on  her  star- 
board quarter.  All  her  square  sails  were  set  ex- 
cept her  main  royal,  and  she  carried  also  her 
fore,  main  and  mizzen  stay-sails  and  inner  jib. 
Her  yards  were  braced  a  little,  her  main  sheet 
was  down  but  the  weather-clew  was  up.  She- 
was  making  about  seven  and  one  half  knots. 
Her  watch  on  deck  consisted  of  the  first  mate 
and  three  men;  an  able  seaman  was  on  the' 
lookout  on  the  top-gallant  forecastle,  and  a  ca- 
pable helmsman  was  at  the  wheel. 

She  carried  a  red  light  on  her  port  side  and 
a  green  light  on  her  starboard  aide,  properly  set 
and  burning  brightly,  which  could  be  seen,  on 
a  dark  night  and  with  a  clear  atmosphere,  at 
liast  two  miles.  The  character  and  location  of 
these  lights  conformed  to  the  regulations  of  the 
barques  nationality,  which  are  the  same  as 
those  of  the  British  Board  of  Trade.  About 
1.45  o'clock  the  lookout  sighted  the  white  mast 
bead  light  of  a  steamer  right  ahead,  distant,  as 
bethought,  about  a  mile,  and  reported  itatonce 
to  the  mate,  who  cautioned  the  man  at  the 
wheel  to  "keep  her  steady  and  be  very  careful," 
and  the  barque  held  her  course. 

No  side-lights  on  the  steamer  were  seen  from 
the  barque,  out  as  the  vessels  approached  each 
other  the  white  light  of  the  steamer  gradually 
drew  a  little  on  the  port  bow  of  the  barque  for 
three  or  four  minutes.  The  mate  of  the  barque 
seeing  the  steamer's  sails  and  that  she  was  head- 
ing directly  for  the  barque, was  close  aboard  of 
ber.  and  reasonably  apprehending  that  a  colli- 
sion was  inevitable,  ordered  the  barque's  helm 
bard  a-port.  In  a  few  seconds  the  steamer's 
starboard  light  came  into  view,  and  in  another 
instant  she  struck  the  barque  on  her  port  side,        [359] 
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8.  The  Belgenland  was  steering  N.  W.  by  W. 
half  W.  by  compass,  and  making  about  eleven 
knots.  Her  second  officer  had  charge  of  the 
deck,  and  his  watch  was  composed  often  able 
seamen,  two  quartermasters,  the  second  boat- 
swain and  the  fourth  officer.  One  able  seaman 
was  stationed  on  the  lee  or  starboard  side  of  the 
bridge,  as  a  lookout.  The  second  officer  was 
on  the  bridge.  The  fourth  officer  was  stationed 
at  the  after  or  standard  compass,  which  was 
near  the  mlzzen-mast,  but  at  the  time  was  on 
the  bridge,  having  come  there  to  report  a  csst 
of  the  log.  A  quartermaster  was  at  the  wheel. 
The  rest  of  the  watch  was  underneath  the  turtle- 
back  or  top-gallant  forecastle. 

The  steamer  was  418  feet  long  and  about  88 
feet  beam.  ThebridgewaslMorlSOfeet from 
her  bow,  and  was  six  or  seven  feet  higher  than 
ihe  top  of  the  turtle-back,  which  was  about  26 
feet  above  the  water. 

The  steamer  had  her  fore,  main  and  mlxzen 
try-sails,  fore  stay-sails  and  Jib  set  and  draw- 
ing, and  probably  her  jigger  also.  She  heeled 
to  starboard  from  ten  to  fifteen  degrees, 

4.  The  only  lookout  on  the  steamer  was  on 
the  bridge.  None  was  on  the  turtle-back,  al- 
though It  would  have  been  entirely  safe  to  sta- 
tion one  there,  for  the  alleged  reason  that  the 
vessel  was  plunging  into  a  head  sea  and  inking 
so  much  water  over  her  bows  that  he  would 
hare  been  of  no  use  there. 

5.  The  barque  was  not  seen  by  those  in  charge 
of  the  steamer  until  Just  at  the  instant  of  the 
collision,  when  the  second  officer  saw  her  head 
sails  just  across  the  steamer's  bow,  the  lookout 
in  the  lee  side  of  the  bridge  saw  her  after-sails 
snd  stern. 

6.  The  moon  was  up,  bnt  was  obscured  by 
clouds.  There  was  no  fog,  but  occasional  rain 
with  mist,  and  the  wind  was  blowing  from  the 
8.  W.  to  W.  8.  W. 

7.  Objects  could  be  seen  at  the  distance  of 
from  five  hundred  yards  to  a  mile.  The  mast- 
head light  of  the  steamer  was  sighted  and  at 
once  reported  by  the  lookout  on  the  barque,  at 
the  distance  of  about  a  mile;  the  port  light  of 
the  barque  was  seen  by  a  steerage  passenger  on 
the  steamer,  looking  out  of  hisroom  just  under 
the  bridge,  and  reported  to  his  roommates  long 
enough  before  the  collision  to  enable  the  second 
steerage  steward,  who  beard  the  report,  to  go 
up  the  companion  ladder,  cross  the  deck  and 
reach  the  steamer's  rail;  after  the  collision  the 
mizzen-mastof  the  barque  wss  all  of  her  above 
water,  and  this  was  distinctly  seen  from  the 
steamer  when  she  was  at  the  distance  of  five 
hundred  yards  from  it. 

8.  The  damages  caused  by  the  collision  were 
assessed  at  $00,248.28.  Upon  these  facts  the 
court  below  deduced  the  following  conclusions: 

1.  That  the  vessels  were  approaching  each 
other  from  opposite  directions,  upoi   * 


avoid  a  collision. 

3.  That  the  lookout  on 
steamer  when  she  was  net 
and  she  was  held  steadily 
that  she  thereby  fulfilled  her  legal  obligation. 
Bven  if  her  helm  was  ported  it  was  at  a  time 
and  under  circumstances  which  did  not  involve 
any  culpability  on  her  part 

■'.  That  it  was  the  duty  of  theateamcrtokcep 
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out  of  the  way  of  the  barque,  and,  to  that  end, 
to  to  change  her  course  as  to  preclude  sll  danger 
of  collision. 

4.  That  the  barque  could  and  ought  to  have 
been  seen  by  the  steamer  when  they  were  suffi- 
ciently distant  from  each  other  to  enable  the 
steamer  to  give  the  barque  enough  sea-room  to 
avert  any  risk  of  collision.  In  this  failure  to 
observe  the  barque  the  steamer  was  negligent. 

5.  No  satisfactory  or  sufficient  reason  is  fur- 
nished by  the  respondent's  evidence  for  this 
failure  of  observation.  If  It  resulted  from  the 
Inattention  of  the  steamer's  lookout,  or  because 
their  vision  was  intercepted  by  her  fore  try- 
sail, she  was  clearly  culpable.  If  it  Is  expli- 
cable by  the  condition  of  the  atmosphere— no 
matter  by  what  cause  it  was  produced— It  was 
the  steamer's  duty  to  reduce  ner  speed  and  to 
place  a  lookout  on  her  turtle  bock.  An  omis- 
sion to  observe  these  precautions  was  negli- 
gence. 

But  considering  the  proof  that  the  barque 
held  her  course  and  that  the  steamer  might 
ba  ve  seen  her  by  proper  vigilance,  when  suita- 
ble precaution  against  collision  might  have 
been  taken,  a  mere  speculative  explanation  of 
the  steamer's  presumptive  culpability  cannot  be 
accepted  as  sufficient. 

A  decree  was  thereupon  entered  affirming 
the  decree  of  the  district  court  in  favor  of  the 
libelants  for  the  sum  of  $50,748.23,  with  inter- 
est from  March  25th,  1801,  amounting  to 
tSl.9iH.14,  and  costs. 

A  reargument  wss  hod  on  the  question  of 
Jurisdiction,  and  the  court  held  and  decided  that 
Admiralty  Courts  of  the  United  States  hare 


different  nationalities;  and  overruled  the  plea  tc 
the  Jurisdiction.  The  case  is  now  before  us  on 
appeal  from  the  decree  of  the  circuit  court 

The  first  question  to  be  considered  is  that  of 
the  jurisdiction  of  the  district  court  to  hear 
and  determine  the  cause. 

It  is  unnecessary  here,  and  would  be  out  of 
place,  to  examine  the  question  which  has  so 
often  engaged  the  attention  of  the  common-law 
courts,  whether  and  in  what  cases  the  courts 
of  one  country  should  take  cognizance  of  con- 
troversies arising  In  a  foreign  country  or  In 
C  laces  outside  of  the  jurisdiction  of  any  country. 
I  is  very  fully  discussed  in  Mottyn  v.  Fabriga* 
and  the  notes  thereto,  In  1  Smith.  Lead.  Caa., 
70S:  and  an  instructive  analysis  of  the  law  will 
be  found  In  the  elaborate  arguments  of  counsel 
in  the  cose  of  the  San  Francisco  Vigilant  Com- 
mittee (Malmy  i. Dow,  8  Abb.Pr.,  310).  argued 
before  Judge  Daly  in  New  York,  1889,  We 
shall  content  ourselves  with  inquiring  what  rule 
is  followed  by  courts  of  admiralty  In  dealing 
with  maritime  causes  arising  between  foreign- 
en  and  others  on  the  high  seas. 

This  question  is  not  anew  one  In  these  courts. 
Sir  William  Scott  had  occasion  to  pass  upon  it 
in  1709.  An  American  ship  was  token  by  the 
French  on  a  voyage  from  Philadelphia  to  Lon- 
don, and  afterwards  rescused  by  her  crew,  car. 
'  '  to  England  and  libeled  for  salvage;  and 
__  jourt  entertafned  Jurisdiction.  The  crew, 
however,  though  engaged  in  the  American  ship, 

:  British-born   subjects,   and   weight  was 

i  to  this  circumstance  in  the  disposition  of 
use.    The  judge,  however,  made  the  fol- 
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lowing  remarks  "But  ft  is  asked,  If  they  were 
American  seamt-a  would  this  court  hold  plea  of 
their  demands?  It  may  be  time  enough  to  an- 
swer this  question  whenever  the  fact  occurs.  In 
the  meantime  I  will  say,  without  scruple,  that 
I  can  see  no  inconvenience  that  would  arise  if 
a  British  court  of  justice  was  to  bold  plea  in 
such  a  case;  or,  conversely,  if  American  courts 
were  to  hold  pleas  of  this  nature  respecting  the 
merits  of  British  seamen  on  such  — 


mariner's  contract,  which  is  a 
particular  institutions  of  (he  country,  to  be  ap- 
plied and  construed  and  explained  by  its  own 
particular  rules.  There  might  be  good  reason, 
therefore,  for  this  court  to  decline  to  interfere 
m  such  cases  and  to  remit  them  to  their  own 
domestic  forum;  but  this  is  a  general  claim, 
upon  the  general  ground  of  quantum  meruit, 
to  be  governed  by  a  sound  discretion,  acting  on 
general  principles;  and  I  can  see  no  reason  why 
one  country  should  be  afraid  to  trust  to  the 
equity  of  the  courts  of  another  on  such  a  ques- 
tion, of  such  a  nature,  so  to  be  determined. 
The  Tun  Friend*,  I  Rob.,  371,  378. 

The  law  has  become  settled  very  much  In  ac- 
cord with  these  views.  That  was  a  case  of 
salvage;  but  the  same  principles  would  seem  to 
apply  to  the  case  of  destroying  or  Injuring  a 
ship  as  to  that  of  saving  it.  Both,  when  acted 
on  the  high  seas,  between  persons  of  different 
nationalities,  come  within  the  domain  of  the 
general  law  of  nations,  or  eommunitjurii,  and 
are  prima  faeU  proper  subjects  of  inquiry  in 
any  court  of  admiralty  which  first  obtains  Ju- 
I]  riadiction  or  the  rescued  or  offending  ship  at 
the  solicitation  In  jtistue  of  the  meritorious  or 
Injured  parties. 

The  same  question  of  jurisdiction  arose  in 
another  salvage  case  which  came  before  tbis 
court  in  1804,  Mason  v.  The  Blaireau,  2  Crunch, 
340.  There  a  French  ship  was  saved  by  a  Brit- 
ish ship  and  brought  Into  a  port  of  the  United 
States;   and  the  question  of  jurisdiction 


lows:  "A  doubt  has  been  suggested,"  said  he 
"respecting  the  jurisdiction  or  the  court;  and 
upon  a  reference  to  the  authorities  the  point  does 
not  appear  to  have  been  ever  settled.  These 
doubts  seem  rather  founded  on  the  idea  that  up- 
on principleaof  general  policy  this  court  ought 
not  to  take  cognizance  of  a  case  entirely  between 
foreigners  than  from  any  positive  incapacity 
todoso.  On weighiugtheconsiderationsdrawn 
from  public  convenience  those  in  favor  of  the 
jurisdiction  appear  much  to  over-balance  those 
against  it;  and  it  is  the  opinion  of  tbis  court 
that  whatever  doubts  may  exist  in  a  case  where 
the  jurisdiction  may  be  objected  lo  there  ought 
to  be  none  where  the  parties  assent  to  it."  In 
that  case  tbe  objection  bad  not  been  taken  in 
the  first  instance,  as  it  was  in  the  present.  But 
we  do  not  see  how  that  circumstance  can  affect 
the  jurisdiction  of  the  court,  however  much  it 
may  influence  its  discretion  in  taking  jurisdic- 
tion. 

For  circumstances  often  exist  which  render 
It  inexpedient  for  the  court  to  take  jurisdiction 
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between  foreigners  in  cases  not 
arising  in  the  country  of  tbe  forum;  as,  where 
they  are  governed  by  the  laws  of  the  country 
to  wbicb  tbe  parties  belong  and  there  is  no  dif- 
ficulty In  a  resort  to  its  courts;  or,  where  they 
haveagreedto  resort  to  noother  tribunal.  Tb's 
cases  of  foreign  seamen  suing  for  wages  or  be- 
cause of  ill-treatment  are  often  in  tbis  category; 
and  the  consent  of  their  consul  or  minister  is 
frequently  required  before  the  court  will  pro- 
ceed to  entertain  jurisdiction — not  On  tbe  ground 
that  it  has  not  jurisdiction,  but  that,  from  mo- 
tives of  convenience,  or  international  comity,  it 
will  use  its  discretion  whether  to  exercise  juris-  [b-j< 
diction  or  not;  and  where  the  voyage  is  ended, 
or  the  seamen  have  been  dismissed  or  treated 
with  great  cruelty,  it  will  entertain  jurisdiction 
even  against  the  protest  of  the  consul.  This 
branch  of  the  subject  will  be  found  discussed 
Inthefollowingcases:  Thompson*.  Catharina, 
1  Peter's  Adm„  104;  WiUendson.  v.  The  For- 
sdket,  Id.,  197;  Weiberg  v.  St.  Otof,  3  Id.,  428; 
The  Oolubehiek,  1  W.  Rob.,  143;  The  Nina,  L. 
R.  3  Adm.  &  Eccl.,  44;  8.  0.  on  appeal.  L. 
R.SP.C.,88;  The  Leon.  XIII.,  8  Prob.  Div., 
121;  The  Banana,  1  Spr.,402;  The  Beeherdat* 
Ambaidast,  1  Low.,  669;  The  Pawathick,  2  Id., 
142. 

Of  course,  if  any  treaty  stipulations  exist  be 
tween  tbe  United  States  and  the  country  to 
which  a  foreign  ship  belongs,  with  regard  to 
the  right  of  the  consul  of  that  country  to  ad- 
judge controversies  arising  between  tbe  master 
and  crew,  or  other  matters  occurring  on  the  ship 
exclusively  subject  to  the  foreign  law,  such 
stipulations  should  be  fairly  and  faithfully  ob- 
observed.  The  Elwine  Kreplin,  9  Blatcbf.,  438', 
reversing  8.O.,  4  Ben., 418.  See  8.  C.  on  appli- 
cation for  mandamus.  Ex  parte  Newman,  14 
Wall.,  152  [81  U.  8..  bk  20,  L.  ed.  877].  Many 
public  engagements  of  this  kind  have  been  en- 
tered into  between  our  government  and  foreign 
States.  See  Treaties  and  Conventions,  ed.1871, 
Index  p.  1238. 

In  the  absence  of  such  treaty  stipulations, 
however,  the  case  of  foreign  seamen  is  undoubt- 
edly a  special  one  when  tney  sue  for  wages  un- 
der a  contract  which  is  generally  strict  in  its 
character  and  framed  according  to  the  laws  of 
the  country  to  which  the  ship  belongs;  framed 
also  with  a  view  to  secure,  in  accordance  with 
those  laws,  the  rights  and  interests  of  tbe  ship- 
owners as  well  as  those  of  master  and  crew,  as 
well  when  tbe  ship  is  abroad  as  when  she  Is  at 
home.  Nor  is  this  special  character  of  tbe  case 
entirely  absent  when  foreign  seamen  sue  tbe 
master  of  their  ship  for  ill-treatment.  On  gen- 
eral principles  of  comity,  admiralty  courts  of 
other  countries  will  not  interfere  between  the 
parties  in  such  cases  unless  there  is  special  reason 
for  doing  so,  and  will  require  the  foreign  con- 
sul to  be  notified,  and,  though  not  absolutely 
bound  by,  will  always  pay  due  respect  to,  bfs 
wishes  as  to  taking  jurisdiction. 

Not  alone,  however,  in  cases  of  complaints 
made  by  foreign  seamen,  but  in  other  cases  also  lsw 
where  the  subjects  of  a  particular  nation  invoke 
the  aid  of  our  tribunals  to  adjudicate  between 
them  and  their  fellow -subjects  as  lo  matters  of 
contract  or  tort  solely  affecting  themselves  and 
determinable  by  their  own  tawa,sucb  tribunals 
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case  of  this  kind  came  before  the  United  States 
District  Court  of  New  York  in  1848.  The 
master  and  crew  of  a  British  ship  found  anoth- 
er British  ship  near  the  English,  coast  appar- 
ently abandoned  (though  another  Teasel  wu 
in  sight)  and  took  off  a  portion  of  her  cargo, 
brought  It  to  New  York  and  libeled  it  for  sal- 
vage. The  British  consul  and  some  owners  of 
the  cargo  intervened  and  protested  against  the 
Jurisdiction,  and  Judge  Belts  discharged  the 
case,  delivered  the  property  to  the  owners  upon 
security  given,  and  left  the  salvors  to  pursue 
their  remedy  in  the  English  courts.  One  Hun- 
dred and  Ninety-few  8/touU,  1  Abb.  Adm., 
817. 

So.  in  a  question  of  ownership  of  a  foreign 
vessel,  agitated  between  the  subjects  of  the  na- 
tion to  which  the  vessel  belonged,  the  English 
admiralty,  upon  objection  being  made  U>  its 
jurisdiction,  refused  to  interfere,  the  consul  of 
such  foreign  nation  having  declined  to  give  his 


there  had  been  an  adjudication  of  the  owner- 
ship under  a  mortgage  in  the  foreign  country, 
and  the  consul  of  that  country  requested  the 
English  court  to  take  Jurisdiction  of  the  case 
upon  a  libel  filed  by  the  mortgagee,  whom  the 
owners  had  dispossessed,  the  court  took  Juris- 
diction accordingly.  Tfir  Enangdistria,  BProb. 
Div.,  3*1,  note. 

But,  although  the  courts  will  use  a  discretion 
about  assuming  Jurisdiction  of  controversies  be- 
tween foreigners  in  cases  arising  beyond  the  ter- 
ritorial jurisdiction  of  the  country  to  which  the 
courts  belong,  yet  where  such  controversies  are 
communis  juris—  that  is,  where  they  arise  under 
the  common  law  of  nations — special  grounds 
should  appear  to  induce  the  court  to  deny  Its 
aid  to  a  foreign  suitor  when  it  has  jurisdiction 
of  the  ship  or  party  charged.  The  existence  of 
jurisdiction  in  all  such  esses  Is  beyond  dispute; 
the  only  question  will  be  whether  It  is  expe- 
dient to  exercise  it.  See  2  Parsons  on  Ship.  & 
Adm. ,  230,  and  cases  cited  in  notes.  In  the  case 
of  T/ie  Jerusalem,  2  Gall.,  191,  decided  by  Mr. 
Justice  Story,  jurisdiction  was  exercised  in  the 
case  of  a  bottomry  bond,  although  the  contract 
was  made  between  subjects  of  the  Sublime 
Forte,  and  it  did  not  appear  that  it  was  in- 
tended that  the  vessel  should  come  to  the  United 
States.  In  this  case  Justice  Story  examined  the 
subject  very  fully  and  came  to  the  conclusion 
that  wherever  there  is  a  maritime  lien  on  the 
ship  an  admiralty  court  can  take  jurisdiction 
on  the  principle  of  the  civil  law — that  In  pro- 
ceedings in  rem  the  proper  forum  is  the  locus 
reisita.  Headded:  "With  reference,  therefore, 
to  what  may  be  deemed  the  public  law  of  Eu- 
rope, a  proceeding  in  rem  may  well  be  main- 
tained In  our  courts  where  the  property  of  a 
foreigner  is  within  our  jurisdiction.  Nor  ami 
able  to  perceive  how  the  exercise  of  such  ju- 
dicial authority  clashes  with  any  principles  of 
public  policy. '  That,  as  we  have  seen,  was  a 
case  of  bottomry,  and  Justice  Story,  in  answer 
to  the  objection  that  the  contract  might  have 
been  entered  into  in  reference  to  the  foreign  law, 
after  showing  that  such  law  might  be  proven 
here,  said:  "In  respect  to  maritime  contracts 
there  is  still  less  reason  to  decline  the  Jurisdic- 
tion, for  in  almost  all  civilized  countries  these 
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are  in  general  substantially  governed  by  the 
same  rules." 

Justice  Story's  decision  to  this  cue  was  re- 
ferred to  by  Dr.  Lushington  with  (bong  appro- 
bation, in  tne  case  of  The  QoWbcliiek,  1  w.  Rob. , 
148,  decided  in  1840,  and  was  adopted  as  au- 
thority for  his  taking  Jurisdiction  in  that  case. 

In  1886  a  case  of  collision  on  the  high  sea* 
between  two  foreign  ships  of  different  countries 
(the  very  case  now  under  consideration)  came 
before  the  English  Admiralty.  The  Jehann 
Friederich 1  W.  Bob.,  85.  A  Danish  ship  «U 
sunk  by  a  Bremen  ship,  and  on  the  latter  being 
libeled,  the  respondents  en  tered  a  protest  against 
the  jurisdiction  of  the  court  But  Jurisdiction. 
was  retained  by  Dr.  Lushington,  who,  amongst 
other  things,  remarked:  "Ad  alien  friend  Is  en- 
titled to  sue  [In  our  courts]  on  the  same  foot- 
ing as  a  BriUsh-born  subject;  and,  if  the  for- 
eigner In  this  case  had  been  resident  here  and 
the  cause  of  action  had  originated  infra  corpus 
comitatus,  uo  objection  could  have  been  taken." 
Reference  being  made  to  the  observations  of 
Lord  Stowell  In  cases  of  seamen's  wages,  the 
judge  said:  "  All  questions  of  collisions  are 
questions  communis  juris;  but  in  cases  of 
mariners'  wages,  whoever  engages  voluntarily 
to  serve  on  board  a  foreign  Phip  necessarily  un- 
dertakes to  be  bound  by  the  law  of  the  country 
to  which  such  ship  belongs,  and  the  legality  of 
his  claim  must  be  tried  by  such  law.  One  of 
the  most  important  distinctions,  therefore,  re- 
specting cases  where  both  parties  are  foreign- 
ers is  whether  the  case  be  communii  juris  or 
not  *  *  *  If  these  parties  must  wait  until  the 
vessel  that  has  done  the  Injury  returned  to  its 
own  country  their  remedy  might  be  altogether 
lost,  for  she  might  never  return ;  and  if  she  did 
there  1b  no  part  of  the  world  to  which  they 
might  not  be  sent  for  their  redress." 

In  the  subsequent  case  of  The  OrUfswald,  1 
Swab. ,  430,  decided  by  the  same  Judge,  In  1859. 
which  arose  out  of  a  collision  between  a  British 
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has  been  the  practice  of  this  country,  and,  so- 
far  as  I  know,  of  the  European  Stales  and  of 
the  United  States  of  America,  to  allow  a  party 
alleging  grievance  by  a  collision  to  proceed  in. 
rem  against  the  ship  wherever  found,  and  this 

Practice,  it  is  manifest,  is  most  conducive  to 
lstice,  because  in  very  many  cases  a  remedy 
in  personam  would  be  Impracticable." 

The  subject  has  frequently  been  before  our 
own  admiralty  courts  of  original  Jurisdiction, 
and  there  has  been  but  one  opinion  expressed, 
namely:  that  they  have  jurisdiction  In  such 
cases  and  that  they  will  exercise  It  unless 
special  circumstances  exist  to  show  that  justice 
would  be  better  subserved  by  declining  it  It 
was  exercised  in  two  cases  of  collision  coming 
before  Mr.  Justice  Blatchford,  whilst  district 
judge  of  the  Southern  District  of  New  York, 
The  Jupiter,  1  Ben.,  5S0,  and  The  Steamship 
Russia,  8  Ben.,  471.  In  the  former  case  the 
law  was  taken  very  much  for  granted;  in  the 
latter  it  was  tersely  and  accurately  expounded 
with  a  reference  to  the  principal  authorities. 
Other  cases  might  be  referred  to,  but  it  is  un- 
necessary to  cite  them.  The  general  doctrine 
on  the  subject  is  recognized  in  the  case  of  The 
Maggie  Hammond,  fl  Wall.,  43G,  457  [76  U.  8. 
Ill  U.  8. 
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bk.19,  Led.772,780];andisaccuratelystated 
bj  Chief  Justice  Taney  in  his dissenting  opinion 
fn  Taylor  v.  Oarryl,  20  How.,  611  [01  H.  8.,  bk. 
15,  L.  ed.,  1088}. 

As  the  assumption  of  jurisdiction  in  lucb 


how  far  an  appellate  court  should  undertaki 
review  lis  action.  We  are  not  without  author- 
ity of  a  very  high  character  on  this  point.  In 
a  quite  recent  case  In  England — that  of  The  Lean 
Jjrr  6  Prob.  Div.,  121— the  subject  was  dis- 
caaaed  in  the  court  of  appeal.  That  wu  the 
caae  of  a  Spanish  vessel  libeled  for  the  wages  of 
certain  British,  seamen  who  had  shipped  on 
board  of  her,  and  the  Spanish  consul  at  Liver- 
pool protested  against  the  jurisdiction  of  the 
admiralty  court  on  the  ground  that  the  ship- 
ping articles  were  a  Spanish  contract,  to  be 
governed  by  Spanish  law,  and  any  controversy 
•rising  thereon  could  only  be  settled  before  a 
Spanish  court  or  consul.  Sir  Robert  Philli- 
more  held  that  the  seamen  were  to  be  regarded 
for  that  case  as  Spanish  subjects,  and  under 
the  circumstances  be  considered  the  protest  a 
proper  one  and  dismissed  the  suit.  The  court 
of  appeal  held  that  the  Judge  below  was  right 
in  regarding  the  libelants  as  Spanish  subjects: 
and  on  the  question  of  reviewing  bisexereise  of 
discretion  in  refusing  to  take  Jurisdiction  of  the 
cue,  Brett,  M.  B.,  said:  "it  is  then  said  that 
the  learned  Judge  has  exercised  his  discretion 
wrongly.  What,  then,  is  the  rule  as  regards  this 
point  hi  the  court  of  appeal?  The  plaintiffs 
most  show  that  the  judge  has  exercised  bis 
discretion  on  wrong  principles,  or  that  he  has 
acted  so  absolutely  differently  from  the  view 
which  the  court  of  appeal  holds,  that  they  are 


justified  in  saying  he  has  exercised  it  wrongly. 

I  cannot  see  that  any  wrong  principle  has  be 

acted  on  by  the  learned  Judge  or  any  thing  dc 


This  seems  to  us  to  be  a  very  sound  view  of 
the  subject:  and  acting  on  this  principle  we 
certainly  see  nothing  in  the  course  taken  by  the 
district  court  in  assuming  jurisdiction  of  the 
present  case,  which  calls  for  animadversion. 
Indeed,  where  the  parties  are  not  only  foreign- 
ers but  belong  to  different  nations,  and  the 
Bi  Injury  or  salvage  service  takes  place  on  the  high 
seas,  there  seems  to  be  no  good  reason  why  the 
party  injured  or  doing  the  service  should  ever 
be  denied  Justice  in  our  courts.  Neither  party 
has  any  peculiar  claim  to  be  judged  by  the 
municipal  law  of  his  own  country,  since  the 
esse  is  pre-eminently  one  eommunit  jurii  and 
can  generally  be  more  impartially  and  sntisf  ac- 
.,..-,,       w...i  —  .„.!  v„.l  '.of  a  third  nation 
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district  of  Oregon:  "The  parties  cannot  be  re- 
mitted to  a  home  forum,  for,  being  subjects  of 
different  governments,  there  is  uosucb  tribunal. 
The  forum  which  is  common  to  them  both  by 
\tttju*  jentium  is  any  court  of  admiralty  within 
the  reach  of  whose  process  they  may  both  be 
found.  Bernhard  v.  Grunt,  3  Sawy. ,  230,  233. 
As  to  the  law  which  should  be  applied  in 
cases  between  parties  or  ships  of  different 
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nationalities,  arising  on  the  high  seas,  not  with- 
in the  jurisdiction  of  any  nation,  there  can  be  no 
doubt  that  It  must  be  the  general  maritime  law 
as  understood  and  administered  in  the  courts  of 
the  country  in  which  tbe  litigation  is  prosecuted. 
The  rule  is  laid  down  in  many  cases;  amongst 
Others  tbe  following:  The  Mann  Priederich, 
1  W.Rob.,  86;  The  Ihimjriet,  1  Bwab.,  68;  The 
ZoUterein.,  Id.,  96;  TJie  OHefaald,  Id,,  480;  Tim 
Wild  Ranger,  Lush.,  558;  The  Belle,  1  Ben., 
830;  The  Scotia,  14  Wall.,  171  [81 TJ.  8..  bk.  20, 
L.  ed.  8221;  Tlie  Scotland,  105  U.  8.,  84, 20  [bk. 
26,  L.  ed.  1001,  1008];  Tlie  Leon,  8  Prob.  Div., 
148.  In  the  case  last  cited,  which  was  that  of 
a  British  ship  run  down  by  The  Leon,  a  Spanish 
ship,  the  question  was  specifically  raised  by  the 
respondents  (the  owners  of  The  Leon),  who  set 
up  in  defense  that  if  there  was  any  negligence 
in  her  navigation  her  master  and  crew,  ana  not 
her  owners,  were  liable  by  the  Spanish  law. 
This  defense  was  overruled,  and  the  general 
maritime  law  as  understood  and  administered 
in  England  was  held  to  govern  the  case;  by  .<,_,., 
which  law  the  owners  were  held  responsible.  IB*"J 
The  same  rule  was  followed  by  this  court  in 
The  Scotland,  and  was  applied  to  the  collision 
of  a  British  with  an  American  ship  on  the  high 
seas,  although  it  is  true  we  applied  to  that 
case  tho  rule  of  limited  liability  established  by 
the  Act  of  Congress,  regarding  that  Act  as  de- 
clarative of  the  general  maritime  law  to  be  ad- 
ministered by  our  courts. 

The  rule  requiring  the  application  of  the 
general  maritime  law  to  such  cases  has  some 
quallfl cations  which,  though  not  affecting  the 
present  case,  should  always  be  borne  in  mind. 
One  of  these  qualifications  Is  that  the  persons 
In  charge  of  either  ship  will  not  be  open  to 
blame  tor  following  the  sailing  regulations  and 
rules  of  navigation  prescribed  by  their  own 
government  for  their  direction  on  trie  high  seas; 
because  tbey  are  bound  to  obey  such  regula- 
tions. The  Scotia,  14 Wall.,  170, 184  [81  U.S., 
bk.  20,  L.  ed.  823,  f24].  Another  qualifica- 
tion Is  that  If  the  maritime  law  as  administered 
by  both  nations  to  which  the  respective  ships 
belong  be  the  same  in  both  in  respect  to  any 
matter  of  liability  or  obligation,  such  law,  if 
shown  to  the  court,  should  be  followed  In  that 
matter  iu  respect  to  which  they  so  agree,  though 
it  differ  from  the  maritime  law  as  understood 
in  the  country  of  tbe  forum:  for,  as  respects 
the  parties  concerned,  it  is  the  maritime  law 
which  they  mutually  acknowledge.  The  Scot- 
land [tUpTtt]. 

The  first  of  these  qualifications  can  rarely  be 
called  into  requisition  at  tbe  present  day,  since 
for  more  than  twenty  years  past  all  the  princi- 
pal maritime  nationsof  the  world  (atleast  those 
whose  vessels  navigate  the  Atlantic  Ocean)  have 
concurred  in  adopting  a  uniform  set  of  rules 
and  regulations  for  Ibe  government  of  vessels 
on  the Tiigh  seas.  These  rules  and  regulations 
have  become  international,  and  virtually  a  part 
of  the  maritime  law.  The  Scotia  [tvpra], 
Thev  will  be  presumed  to  be  binding  upon 
foreign  as  well  as  domestic  ships  unless  the 
contrary  is  made  to  appear.* 

•The  International  Rules  Of  1868  (Abbott  on 
Ship.,  11th   ed„  App.    Cccutx;   IS  Rev.  Stat.,  6n> 


■dbyl 


August,  1879,  U 
ber,  1BH0.  and  - 


irderof  Council  In  Ennlaad 

ko  effect  from  the  1st  of  Bepteai 
is  revised  have  been  adopted  b: 


.     .  adopted  bv 

commercial  nations.  (See  I  Prob.  Div.,  Hl-2tt.) 

„»»Googfe 


190-318 


SupiiEiu;  Court  of  the  United  Statm. 


Wo  are  then  brought  lo  the  question  of  the 
merits  of  the  case  between  the  parties  as  shown 
by  the  pleadings  and  finding  of  facts.  And 
this  does  not  require  any  extended  discussion. 
It  is  shown  that  the  barque  had  her  proper 
lights  burning  brightly,  visible,  on  adarknigt* 
and  with  a  clear  atmosphere,  al  leust  two  mile 
and  that,  in  character  and  location,  they  coi 
formed  to  the  regulations  of  the  barque 
nationality,  which  are  the  same  as  those  of  tt 
British  Board  of  Trade  (or  the  International 
Rules  before  referred  to);  that  the  mast-bead 
light  of  the  steamer  was  sighted  right  ahead, 
distant  about  a  mile;  that  the  barque  was  kept 

steady  on   her  course  until   the  steamer  

almost  upon  her  and  apparently  about  to  ... 
her  down;  that  tben  the  order  was  given  to  put 
the  helm  hard  a- port;  that  in  a  few  seconds  the 
steamer's  starboard  light  came  in  vie* 
another  instant  she  struck  the  barqi  . 
port  side,  cutting  her  in  two  obliquely.  In  all 
this  we  see  nothing  that  the  people  in  charge  of 
tbe  barque  did  which  it  was  not  their  duty  to  do 
by  the  International  Rules.  It  was  their  duty 
to  keep  her  steady  on  her  course,  and  it  was  the 
duty  of  tbe  steamer  lo  see  the  barque  and  to 
avoid  a  collision. 

On  the  other  side  it  appears  that  the  stramer, 
which  was  a  large  and  powerful  one,  416  feet 
long  and  38  feet  beam,  was  comini 
wards  the  barque,  end  od,  at  about,  eleven 
an  hour;  that  sin 


ic  bad  a  lookout  on  the  lee  side  of 


bow),  where  the  officer  in  charge  of  the  deck 
also  was;  but  bad  no  other  lookout  on  duty, 
the  rest  of  tbe  watch,  except  tbe  man  at  the 
compass  and  one  at  the  wheel,  were  under- 
neath the  turtle-back,  or  top-gallant  forecastle. 
No  lookout  was  on  the  turtle-bock,  although  it 
would  have  been  entirely  safe  to  station  one 
there.  The  omission  to  do  so  was  for  tbe 
alleged  reason  that  the  vessel  was  plunging  intc 
a  bead  sea  and  taking  so  much  water  over  hei 
bows  that  he  would  have  been  of  no  use  there. 
The  barque  was  not  seen  by  those  in  charge  of 
the  steamer  until  just  at  the  instant  of  the  col- 
lision; yet  objects  could  be  seen  at  a  distance  of 
from  500  yards  to  a  mile  and  the  port  light  of 
the  barque  was  seen  by  a  steerage  passenger  on 
tbe  steamer,  looking  out  of  bis  room  Just  under 
the  bridge,  nod  was  reported  to  his  roommates 
long  enough  before  the  collision  to  enable  the 
second  steerage  stewart,  who  beard  the  report, 
to  go  up  tbe  companion  ladder,  cross  the  deck 
and  reach  the  steamer's  rail. 

We  think  that  these  facts  furnished  a  I 
cleat  ground  for  tbe  conclusions  at  which  the 
court  arrived,  as  before  rehearsed;  the  sub- 
stance of  which  was  that  the  collision  occurred 
by  the  negligence  of  those  having  charge  of  the 
Belgenlnnd,  in  not  seeing  the  barque  and  In 
not  taking  the  proper  precautions  due  lo  such 
n  night  and  such  a  sea,  by  reducing  speed  and 
keeping  a  sufficient  lookout. 

It  is  argued  that  there  is  no  express  finding 
of  negligence  or  fault  as  matter  of  fact,  but 
only  as  an  inference  from  the  facts  found.  But 
we  think  that  the  facts  found  furnish  conclu- 

Ttiey  wore  adopted  for  both  public  and  private 
vessels  of  the  United  States  by  Aot  of  CcnarwB  ap- 
proved Marco  3. 1885.  (Public  Act  No.  100.)  Thev 
linrtbeen  adopted  for  public  vemela  before.  (See 
Luce's  Seamanship,  300,  ed.  1884.) 
US 


sive  proof  of  negligence  that  it  may  be  regarded 
as  properly  found  amongst  the  conclusions  of 
law  as  a  legal  inference  from  those  facts.  TJ. 
8.  v.  Pugh,  99  U.  S.,  265  [bk.  25,  L.  ed.  822]. 
The  counsel  of  the  appellants  suppose  that  the 
court  below  found  the  Belgenland  in  fault  on 
the  mere  presumption  arising  from  the  fact  of 
collision  and  the  primary  duty  of  tbe  steam- 
ship to  avoid  it.  But  this  Is  not  a  just  view  of 
the  decision.  Titers  was  much  more  in  tie 
facts  of  the  case  than  the  existence  of  such  a 
presumption,  as  the  foregoing  rehearsal  of  the 
facts  clearly  shows.  The  ability  to  see  objects) 
at  a  distance;  the  fact  that  the  men  in  charge  of 
the  steamer  failed  to  see  the  barque,  whust  a 
a  passenger  did  see  her  from  his  room;  the  fact 
that  there  was  but  one  lookout  for  such  a  huge 
steamer;  that  other  lookouts  could  have  been 
stationed  on  the  turtle-back;  the  fact  that  the 
speed  was  not  slackened  and  no  precautions 
taken  to  get  a  better  view  ahead ;— these  facta,  In 
addition  to  the  presumption  arising  from  the 
steamer's  duty,  present  a  very  dint 


lective  result  from  tbe  whole  case.  It  cannot 
be  judged  from  mere  isolated  expressions  in 
the  opinion. 

The  rule  contended  for  by  the  appellants — 
that  negligence  and  fault  must  be  proved  and 
not  presumed— is  undoubtedly  a  sound  one  and 
hardly  needs  cases  to  support  it.  But  the  cir- 
cuit court  evidently  did  not  rest  the  case  on 
presumption,  but  upon  proof,  from  which  it 
properly  deduced  negligence  on  the  part  of  the 
steamship.  At  all  events  this  court,  upon  a 
careful  consideration  of  tbe  facts  found,  is  sat- 
isfied that  there  was  such  negligence,  and  that 
it  was  the  cause  of  the  catastrophe. 

The  decree  of  the  Circuit  Court  it  affirmed, 
with  interest  to  be  added  to  the  amount  from  the 
date  of  the  tame. 

True  copy.    Tost: 

James  H.  McKenucy,  Cleric,  Sup.  Court,  U.  8 


GLOUCESTER  PERRY  COMPANY,  Pff, 


(Bee  8.  C,  Reporter's  ed.,  198-218.) 

Constitutional  law-^interetate  commerce;  regu- 
lation of  taxation  of  capital  ttoek  of  ferry 
company  engaged  in — renew  ef  a"""~"-'~ 


.  Commerce  anions:  the  States  oon&tsta  of  Inter- 
arse  and  traffic  between  their  citizens,  and  In- 
idea  the  transportation  o(  persons  and  property, 
— d  the  navigation  of  publio  waters  for  that  pur- 
pose, as  well  aa  the  purchase,  sale  and  exchange  of 
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.._ _,.... u  te  conducted: 

to  determine  when  It  shall  be  bee  from,  and  when 
subject  to,  duties  or  other  enactions. 

a.  With  reference  to  the  subjects  of  oommeroe 
which  an  local  and  limited  In  their  nature  oripbere 
of  operation  the  States  may  prescribe  regulations 
untfl  Congress  intervenes  end  assumes  control. 

t  When  the  gubJecU  of  commerce  sib  national 


tweun  the  States,  which  connate  tn  the  transporta- 
tion of  poisons  and  property  between  tliom.  Is  a 
subject  of  national  character  nnd  requires  uniform, 
tty  of  regulation.    Congress  alone  can  deal  with 

■■■--'■<-■ '-**—  anditsn       '■ 


by  state  legislation. 

(L  Freedom  of  transportation  Implies  exemption 
from  charges  Other  than  such  as  are  Imposed  by 
way  of  compensation  for  the  use  of  the  property 

-'■■■--  --  -or  facilitate  afforded  for  lis  use,  or  as 
upon  the  value  of  the  property  with- 
Ion  of  the  Slate. 

Id  freight 


Gloockbtbr  Fkrbt  Co.  t.  Coxhokwbat.th  of  Fa.  1M~£18 

The  history  and  facts  appear  In  the 

Statement  of  the  case  by  JO.  JutUee  Field: 
In  March,  1S8S,  the  Gloucester  Ferry  Com- 
pany, the  plaintiff  in  error  here,  was  incorpo- 
rated by  the  Legislature  of  New  Jersey  to  es- 
tablish a  steamboat  ferry  from  the  town  of 
Gloucester,  in  that  State,  to  the  city  of  Phila- 
delphia in  Pennsylvania,  with  a  capital  stock 
of  |50,000,  divided  into  shares  of  $60  each. 
During  that  year  it  established,  and  has  ever 
ever  since  maintained,  a  ferry  between  those 
places,  across  the  river  Delaware,  leasing  or 
owniagsteam  feny-boats  for  that  purpose.  At 
each  place  it  has  a  slip  or  dock  on  which  pas- 
sengers and  freight  are  received  and  lauded  ; 
the  one  in  Gloucester  it  owns,  the  one  in  Phila- 
delphia it  leasee  Its  entire  business  consists 
in  ferrying  passengers  and  freight  across  the 
river  between  those  places.  It  has  never  trans- 
acted any  other  business.  It  does  not  own, 
and  has  never  owned,  any  property,  real  or  per- 
sonal, in  the  dty  of  Philadelphia  other  than 
than  tho  lease  of  the  slip  or  dock  mentioned. 
All  its  other  property  consists  of  certain  real 
estate  in  the  county  of  Camden,  New  Jersey, 
needed  for  its  business,  and  steamboats  en- 
gaged in  ferriage.  These  boats  are  registered 
at  the  port  of  Camden,  New  Jersey.  It  has 
never  owned  any  boats  registered  at  a  port  of 
Pennsylvania,  and  its  boats  are  never  allowed 
to  remain  in  that  State  except  so  long  as  may 
be  necessary  to  discharge  and  receive  passengers 
and  freight. 

In  July,  1880,  the  auditor-general  and  the 
treasurer  of  the  State  of  Pennsylvania  stated 
an  account  against  the  Company  of  taxes  on  its 
capital  stock,  based  upon  Its  appraised  value, 
for  the  years  I860  to  1879.  both  inclusive,  find- 
ing the  amount  of  (8,098.96  to  be  due  the  Com- 
monwealth. From  this  finding,  an  appeal  was 
taken  to  the  Court  of  Common  Pleas  of  Phila- 
delphia, and  was  there  heard  uponacasestated, 
in  which  It  was  stipulated  that  If  the  court 
were  of  opinion  that  the  Company  was  liable 
for  the  tax,  Judgment  against  it  in  favor  of  the- 
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-J.  The  capital  stock 

Oompsjy,   a  Kew  Jersey  corporation 
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■rlvBDla,  is  not  subject  to  taxation  by  the  State  of 
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[No.  185.1 
Argued  Mar.  18,  1886.    Decided  Apr.  13, 

[N  ERROR  to  the  Sup 
State  Of  Pennsylvania. 


that 


above  case  of  Gloucester  Kerry  Oo.  v.  Pa.,  see  Wal- 
ton v.  Ho.  «  U.  B.,  876,bk.»st7; "- 

T.  Chicago.  107  U.  8_,  679,  bk.  87,  tUj 
MsyoVr&%.  8.,  EM,  bk.  M,  548;  Brow: 

ftTpower  vetted  tn  Omcrea leoiwrt  navlgaWm. 
Gibbons  v.  Ogden,  a  U.  B.  (9  Wh. ,  1;  Passenger 
Cases,  IB  V.  B.  (7  How.),  m 

•'  Ommtrctl*a  farm  of  the  targat  Import.  •  •  • 
Tlw  power  to  regulate  It  embraces  all  the  Instru- 
ments by  whioh  such  oommeroe  may  be  conduct- 
ed."  Walton  v.  Mo.,  supra. 

It  itiHttda  control  cf  the  telegraph 
of  commerce.  FenaacolB  Tel  Co.  v. 
Co„  »8  U.  a,  1.  bk.  U,  706. 

Transportation  fs  ettenUai  tn  commerce,  snd  every 
obstacle  to  rt  or  burden  laid  upon  it  by  lcHtolutivo 
11*  II.  8. 
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may  tn  a  great  variety  of  vxiitt  affect 

engagod  in  it, without  oonsti- 

It  within  the  meaning  of  ttie 

-       Hall  v.DeCulrJS  U.S..  *8&.  rapm  ; 

Sherlock  v.  Ailing.  »)  V.  8..  life,  bk.  SB,  820;  State 

Tax  on  R.  Gross  Receipts.  82  U.   8.  (IK  Wall.),    tSi, 

bk.  21,  16* ;  Munn  v.  Illinois.  M  U.  B..  HE,  bk.  tt,  T7. 

His  power  of  Cangren  doe*  not  extend  tit  eantracit 

-*  J— ' "  *~  create  Impediments  to  oommeroe. 

n  elevator  comnanv  to  handle  sll 


Ctmgrttf  may  Improve  harbors  and  river*.  B.  Car. 
V.  Ga.,  98  U.  8..  4.  ck.  28,  782. 

The  State*  man  alto  improve  the  navigable  water* 
within  their  limits,  subject  to  the  control  of  Con- 
gress.   Mobile  Co.  v.  Kimball,  102  U.  8.,  691,  bk.  PA, 

I?is  Statu  may  regulate  subjects  of  commerce  which 
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Commonwealth  should  be  entered  for  tLe 
above  amount  ;  but  if  the  court  were  of  opinion 
that  the  Company  was  not  liable,  judgment 
should  be  entered  in  its  favor. 

A  Statute  of  Pennsylvania  passed  June  7, 
1S79,  "  to  provide  revenue  by  taxation,"  in  its 
fourth  section  enacted  as  follows:  "That  every 
company  or  association  whatever,  now  or 
hereafter  incorporated  by  or  under  any  law  of 
198]  ibis  Commonwealth,  or  now  or  hereafter  in- 
corporated by  any  other  State  or  Territory 
of  the  United  States  or  foreign  government, 
and  doing  business  in  this  Commonwealth 
or  having  capital  employed  in  this  Com- 
monwealth in  the  name  of  any  other  com- 
pany or  corporation,  association  or  associations, 
person  or  persons,  or  in  any  other  manner,  ex- 
cept foreign  Insurance  companies,  banks  and 
savings  institutions,  shall  be  subject  to  and 
pay  into  the  treasury  of  the  Commonwealth 
annually  a  tax  to  be  computed  as  follows, 
namely  .  If  the  dividend  or  dividends  made  or 
declared  by  such  company  or  association  as 
aforesaid,  during  any  year  ending  with  the 
first  Monday  of  November,  amount  to  six  or 
more  than  six  per  centum  upon  the  par  value 
of  its  capital  stock,  then  the  tax  to  be  at  the  rate 
of  one  half  mill  upon  the  capital  stock  foreach 
ooe  per  centum  of  dividend  so  made  or  de- 
clared ;  if  no  dividend  be  made  or  declared,  or 
if  the  dividend  or  dividends  made  or  declared 
do  not  amount  to  six  per  centum  upon  the  par 
value  of  said  capital  stock,  then  the  tax  to  be  at 
the  rate  of  three  mills  upon  each  dollar  of  a 
valuation  of  the  said  capital  stock,"  made  in 
accordance  with  the  provisions  of  another  sec- 
tion of  the  Act. 

It  was  under  the  authority  of  this  Act  that 
the  taxes  in  question  were  stated  against  the 
Company  by  Uie  auditor-general  ana  the    ' 


was  no  other  business  carried  on  by  the  Com- 
pany in  Pennsylvania  except  the  landing  and 
receiving  of  passengers  and  freight,  which  is  a 
part  of  the  commerce  of  the  country  and  pro- 


tected by  the  Constitution  from  the  imposition 
of  burdens  by  stale  legislation.  It  therefore 
gave  judgment  in  favor  of  the  Company.  The 
case  being  carried  on  a  writ  of  error  to  the  Su- 
preme Court  of  the  State,  tbe  judgment  was 
reversed  and  judgment  ordered  in  favor  of  tbe 
Commonwealth  for  the  amount  mentioned. 
To  review  this  latter  judgment  the  case  is 
brought  here. 

Meurt.  John  G.  Johnson,  Morton  P. 
Henry,  Geo.  M.  Dallat,  M,  B.  Olmtttad  and 
Samuel  DicJeton,  for  plaintiff  in  error: 

Tbe  business  m  which  the  plaintiff  in  error 
was  engaged  was  interstate  transportation  of 
freight  and  passengers,  and  waa  therefore  with- 
in the  protection  of  the  Constitution  of  the 
United  States. 

Guy  v.  Baltimore,  100  U.  8.,  434  (bk.  25,  L. 
ed.  748). 

A  foreign  corporation  has  the  same  right  u 
an  individual  to  conduct  everywhere  the  boat- 
nessof  interstate  transportation. 

Fault.  Virginia,  8  Wall.,  188  (75  U.  8„  bk. 
19.  L.  ed.  867);  Pentaoola  Tel.  Co.  v.  W.  V. 
Tel.  Co.,  99  V.  S.,  18(bk.  24,-L.  ed.  711);  DoyU 
v.  Int.  Go.,  94  U.  S.,  544  (bk.  24,  L.  ed.  152); 
Tel.  Co.  v.  Texat,  100  U.  6.,  4«0  (bk.  26,  L. 
od.  10«7). 

It  is  not  competent  for  the  State  to  tax  direct- 
ly, either  tbe  transportation  or  the  goods  of  per- 
sons in  transit. 

State  Freight  Tax,  15  Wall.,  282  (82  TJ.  8., 
bk.  81,  L.  ed.  I46);8tat*  'lax  on  Railway  Grot* 
Receipt*,  15  Wall.,  284  (88  U.  S.,  bk.  81,  L.  ed. 
164):  Passenger  Gate*,  7  How.,  288;  CrandaU 
v.  Nevada,  6  Wall-,  85  (73  U.  S.,  bk.  18,  L.ed. 
745);  Henderton.  v.  Mayor  of  N.  T.,  92  U.  8., 
259  (bk.  23,  L.  ed.  543);  Gay  v.  Baltimore,  su- 
pra; R.  R.  Co.  v.  Hvmh,  95  U.  8.,  465  (bk.  24, 
L.  ed.  527);  Cook  v.  Pennsylvania,  97  U.  8., 
566  (bk.  24,  L.  ed.  1015);  Sweatt  v.  S.  R.  Go.,  9 
Cliff. ,  389;  Tel.  Co.  v.  Textu,  tupra;  Welton.  v. 
Miuouri,  SI  TJ.  S„  275  (bk.  23,  L.  ed.  847); 
Car  Co.  v.  Nolan,  22  Fed.  Rep.,  279;  Wood- 
ruff  v.  Parham,  8  Wall.,  138  (75  U.  S.,  bk. 
19,  L.  ed.  886);  Cannon,  v.  New  Oileant,  20 
Wall.,  577  (87  U.  S.,  bk.  22,  L.  ed.  417). 


are  local  and  limited  In  thoir  nature  or  sphere  of 
operation  until  Congress  Intervenes.  In  addition  to 
tbe  above  case  of  Gloucester  Perry  Co.  v.  Pa-,  see 
Wolton  v.  Mo.,  supra.  347;  Brown  v.  Houston,  supra; 
Cooley  v.  Port  hardens.  53  I".  P.  (13  How.).  299; 
Pound  v.  Turck,  B5  U.  B„  459,  bk.  24,  625;  Oilman 
v,  Philadelphia,  70  U.  P.  (3  Willi.),  713.  bk.  18.  92;  Wil- 
ton v.  Blackbird  Creek  M.  Co..  27  V.  B.  (S  Petit,  HS; 
Egcanaba  Co.  v.  Chicago,  supra.  Miller  v.  Mayor, 
etc.  109  D.  8.,  385,  bk.  27,  911;  Car-dwell  v.  Am. 
Bridge  Co.,  supm. 

The  power  of  Congress  to  regulate  natfMttoa  does 
not  Interfere  with  the  power  of  the  States  to  pro- 
tect and  regulate  the  flahorles  within  their  limits. 
McCready  v.  Vn.,  M  [.:.  S  .  3!J1,  bk.  24,  248;  Smith  v. 
Mil.  69  tf.  B.[l«HowJ,Tl,bk.l5,  289;  Green  v.  Tbe 
Helen,  lFed.  itep.,9ia. 

The  power  of  Congress  does  not  interfere  with  Hit 

Splice  pincers  of  the  State*.    H.  4  St.  J.  R.  Co.  v. 
usen,  supra;  Webber  v.  Vs.,  103  TJ.  S..  344,  bk.  28, 
586. 

A  statute  uihlcft  prevents  the  introduction  of  all 
Term,  .\fer1can  ana  Fniltan  cattle  into  the  State  dur- 
uiir  eight  months  in  the  year,  and  which  makes  no 
di.-r.imr.ioii  between  those  which  are  diseased  and 
such  as  are  not.  Is  void,  not  being  a  proper  exercise 
of  the  police  power.    H.  &  St.  J.  R.  Co.  v.  Husop, 

The  States  cannot  so  exercise  the  police  power  as  lo 
work  a  practical  assumption  of  tbe  jtower  vested  In 
Congress.    H.  &  St.  J.  H.  Co.  v.  Husen,  supra. 

The  internal  commerce  of  a  State  is  not  within  the 
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power  of  Congress.  The  Daniel  Ball  v.  TJ.  S..  17  TJ. 
S.  (10  Wall.),  537,  bk.  19,  L.  ed.,  9M ;  U.  8.  v.  DeWltt. 
78  TJ.  S.  19  Wall.),  41,  bit.  19.,  L  ed„  KB;  Veazle  r. 
Moore.  Hi  U.  S.  (1*  How.),  688. 

Iteration  af  a  chattel  used.  In  interstate 
Is  not  necessarily  a  regulation  of  such  commerce 
within  the  meaning  of  the  Constitution.    Wiggins 
Ferry  Co.  v.  East  St  Louis.  107  U.S..  886,  bta  UIj 


Trangp.  Co.  v. Wheeling,  99  TJ,  8.,  273,  bL    _ 

A  Ucense  tax  on  perxms  dealing  in  mercliawiiie  not 
the  growth,  produce  or  manufacture  of  the  State, 
conflicts  with  the  power  of  Congress,  Tiernao  v. 
Rinker,  102  U.  S.,  123,  bk-  28, 103;  Cook  v.  Pa..  97  TJ. 
8..56B.  bk.  24, 1015;  Guy  v.  Baltimore.  100  U.  8..  134, 
t.k.  25,  743.  and  authorities  cited  and  reviewed. 

"  No  State  can,  consistently  with  the  Federal  Con- 
stitution, Impose  upon  the  products  of  other  States 
brought  therein  for  sale  or  use,  or  upon  citizens  be- 
— ingaged  in  the  sale  therein,  or  the  transpor- 


.'  Baltim 


_,  of  the  products  of  other  States.  m„.„ 

public  burdens  or  tajtes  than  It  Imposes 

products  of  Its  own  territory."  Guy 
supra.    See  also  Moran  v.  New  Or. 

t_  flu,  bk.  28,  663,  and  authorities  cited. 


leans,  112  O.  S..  09,  bk.  28,  663,  and  authorities  cited. 
Reasonable  charges  for  the  use  of  property  or  for 
atliHtiotuii  faclitties,  whether  Imposed  as  a  tax  or 
otherwise,  do  not  interfere  with  the  power  of  Con- 
gress, See  the  above  case  of  Gloucester  Perry  Go. 
v.  Pa.,  and  authorities  cited  In  the  opinion  of  the 

See.'  generally.  Gibbons  v.  Ogden,  22  TJ.  8.  (B  Wh.). 
l.note;  Brown  v.  Mi,  S  C.  8.  Qi  Wb.),  tl»,  not*, 
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Commercial  intercourse  is  guarantied  by  the 
Constitution  of  the  United  States.  It  cannot  be 
forbidden  by  any  State  of  tbe  Union.  All  indivi- 
duals and  corporations  are  entitled  to  do  every- 
thing which  is  necessary  to  facilitate  this  inter- 
course. They  do  not  derive  twit  rights  thus  to 
facilitate  it  from  any  of  the  States,  and  are  there- 
fore not  subject  to  a  tax  because  they  exercise 
it. 

Shook  v.  Mfg.  Co.,  61  Ind.,  520;  Ex  parte 
Robinson,  2  Bias.,  80S;  Council  Bluffs  v.  R.  R. 
Co.,  45  Iowa,  838;  Coal  Co.  v.  Carrigan,  80  N. 
J.,  35;  Haysv.  Steamship  Co.,  17  How.,  507  (58 
U.  8.,  bk.  15,  L.  ed.  264);  Gibbons  v.  Ojden,  8 
Wheat.,  1 ;  Brown  v.  Maryland,  12  Wheat.,  419. 
Messrs.  Robert  Snodgra.se,  Deputy  Aity- 
Sen.  of  Pennsylvania,  and  Leui$  C.  Castidy, 
AUy-Oen.  of  Pcnnsglvania,  for  defendant  in 
«sTor: 

Tbe  right  of  a  State  to  impose  a  tax  upon  the 
capital  stock  of  foreign  railroad,  canal,  express 
and  other  corporations,  graduated  by  the  ex- 
lent  to  which  their  franchises  are  exercised 
within  tbe  State,  cannot  at  this  day  be  success- 
fully controverted. 

Minot  v.  R.  R.  Co.,  18  WalL,  206  (85  U.  8., 
bk.  21,  L.  ed.  888). 

"A  public  ferry  is  a  public  highway  of  a  spe- 
cial description,  and  its  termini  must  lie  in  places 
where  the  public  have  rights,  as  towns  nr  villes, 
or  highways  leading  to  towns  or  villcs. " 

Charles  River  Bridge  v,  Warren  Bridge,  1 1 
Pet.,  622. 

The  business  of  ferriage  is  not  "commerce," 
within  tbe  meaning  of  the  Federal  Constitution, 
in  the  sense  that  it  must  be  free  from  state  or 
local  authority  and  control. 

A  ferry  may  be  an  instrument  of  commerce. 
It  is  as  much  so,  and  perhaps  in  the  same  sense, 
as  a  bridge,  but  in  any  case  it  is  at  most  no 
more  than  a  local  aid  or  instrument,  which  Con- 
gress has  never  undertaken  to  regulate  or  con- 
trol. 

The  distinction  was  forcibly  recognized  by 
Mr.  Justice  Field,  in  County  of  Mobile  v. 
Kimball,  102  U.  S.,  702  (hk.  26,  L.  ed.  241). 

That  the  power  to  establish  and  regulate  fer- 
ries as  well  as  other  local  aids  to  commerce 
rests  io  the  State  Legislatures  and  not  in  Con- 
gress, is  well  settled. 

Conway  v.  Taylor' t  Ex.,  1  Black.,  603  (66  U. 
8.,  bk.  17,  L.  ed.  191);  People  v.  Babcock,  11 
Wend.,  536;  Gibbona  v.  Ogden,  0  Wheat.,  1; 
Mate  v.  Freeholder*  of  Hudson,  3  Znb.,  206; 
tanning  v.  Gregorie,  16  How.,  624;  Ferry  Co. 
t.  E.  St.  LouU,  107  U.  8.,  365  (bk.  27,  L.  ed. 
410). 

Ferries  are  established  by  the  legislative  au- 
thority of  the  several  States.  Without  such  au- 
thority no  one,  although  he  may  own  both 
tanks  of  a  navigable  river,  has  the  right  to 
establish  the  ferry. 

Charles  flior  Bridge  v,  Warren  Bridge,  11 
Pet..  421;  Starkv.  Miller,  3  Mo.,  470;  Truttea 
y.  liftman,  18111.,  27. 

As  a  geographical  fact,  as  each  ferriage  of  per- 
sons and  property  is  made  across  the  entire 
stream,  this  Company  is  "doing  business  in 
Commonwealth  "  and  i.r  manifestly  within  the 
class  of  corporations  intended  to  be  taxed  by 
oar  laws.  But  it  is  not  merely  within  tbe  tax- 
lag  intention;  it  Is  plainly  within  tbe  taring 
power  of  the  State.  It  is  a  foreign  corporation, 
114  V.  8.  U.  8.,  Book  29. 


not  strictly  engaged  in 
and  it  it  sufficient  to  sin 
decision  of  Bk.  of  Awju 
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rcstrictor  control  the  business  of  a  corporation 
when  transacted  within  bcr  limits,  she  can  tax 
suchbusiuesssofar  us  it  is  done  within  her  juris- 
diction or  can  exclude  the  corporation  alto- 
gether if  she  so  desires. 

See  also  St.  Louie  v.  Ferry  Co.,  11  Wall., 
428  (73  U.  S.,  bk.  20,  L.  ed.  192.) 

It  is  moreover  to  be  observed  that  the  tax 
here  sought  to  be  imposed  is  not  a  tax  upon  the 
specific  property  of  the  corporation  in  which  its 
capital  may  be  invested.  It  is  not  an  attempt 
to  tax  Ihe  ferry-boats  of  this  Company,  nor  is 
it  an  effort  to  tax  a  corporation  in  proportion 
to  the  number  of  ferry-boats  it  owns.  The 
tax  is  not  imposed  either  directly  or  indirectly 
upon  them;  it  is  not  measured  in  amount  by 
their  numbers;  it  is  tbe  same  whether  the  Com- 
pany owns  few  or  many  of  them,  and  is  un. 
affected  by  the  frequency  of  their  use.  It  there- 
fore clashes  with  none  of  the  following  decis- 
ions which  form  part  of  the  judicial  argument 
against  its  validity: 

Cannon  v.  New  Orleans.W  Wall.,  577(87TJ. 
8.,  bk.  22,  L.  ed.  417);  lransp.>rt<ition  Co.  v. 
Wheeling,  09  U.  S„  273  (bk.  25.  L.  ed.  412); 
Morgan  v.  Parham,  16  Wall.,  471  (83  U.  S.,bk. 
21,  L.  cd.  303|;  Hay*  v.  Stcamsliip  Co.,  17 
How,,6!):i(58U.  8.,  bk.  15,  L.  cd.  254);  Hoyt 
v.  Commissioners,  23  N.  Y.,  227;  Passenger 
Cases,  7  How.,  283;  Almy  v.  People,  24  How., 
169  (65  U.  8.,  bk.  16,  L.  ed.  644);  Crandell  v. 
Nevada,  6  Wall.,  35  (73  U.S.,  bk.  18,  L.  ed. 
745). 

It  is  rather  a  tax  upon  the  capital  stock  of  tbe 
corporation,  "not  in  separate  parcels,  as  repre- 
senting distinct  properties,  but  as  abomogene- 
ousunit.  partaking  of  the  nature  of  personal- 
ty," and  taxable  where  its  corporate  functions 
are  exercised  or  its  business  done. 

If  the  business  of  ferriapj  is  commerce,  as 
delinedby  Chief  Justice  Marshall,  we  concede 
that  any  tax  laid  upon  such  business  which 
comes  within  the  ruling  of  the  Passeni/er  Cases 
or  the  State  Freight  Tax  Cases  or  the  many 
other  cases  involving  the  same  principle,  ii  an 
interference  with  commerce,  and,  for  that  rea- 
son, unconstitutional. 


Mr.  Justice  Field  delivered  the  opinion  of     [20 
the  court: 

The  Supreme  Court  of  the  State,  in  giviogits 
decision,  staled  that  Ihe  single  question  pre- 
sented for  consideration  was  whether  the  Com- 
pany did  business  within  the  State  of  Pennsyl- 
vania during  the  period  for  winch  tbe  taxeswere 
imposed;  and  it  held'^that  it  did  do  business 
there  because  it  lauded  and  received  passengers 
and  freight  at  its  wharf  in  Philadelphia, observ- 
ing that  its  whole  income  was  derived  from  the 
transportation  of  freight  and  passengers  from 
its  wharf  at  Gloucester  to  its  wharf  'at  Phila- 
delphia, and  from  its  wharf  at  Philadelphia  to 
its  wharf  at  Gloucester:  that  at  each  of  these 
points  its  main  business — namely,  the  receipt 
and  landing  of  freight  and  passengers — was 
transacted;  that  for  such  business  it  was  de- 
pendent as  much  upon  the  one  place  as  upon 
the  other;  that,  as  it  could  hold  Ihe  wharf  at  [*•** 
Gloucester,  which  it  owned  in  fee,  only  by  pur- 
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chase  by  virtue  of  the  statutory  will  of  the 
Legislature  of  New  Jersey,  so  It  could  hold  by 
lease  the  one  in  Philadelphia  only  by  the  Im- 
plied consent  of  the  Legislature  of  the  Com- 
monwealth; and  that  therefore  it  "was  de- 
Sndent  equally,  not  only  for  its  business,  but 
power  to  do  that  business,  upon  both  Stales, 
and  might  therefore  be  taxed  by  both."  98  Pa. 
St.,  103,  116. 

As  to  the  first  reason  thus  expressed,  it  may 
be  answered  that  the  business  of  landing  and 
receiving  passengers  and  freight  at  the  wharf 
in  Philadelphia  is  a  necessary  incident  to — in- 
deed, is  a  part  of — their  transportation  across  the 
Delaware  River  from  New  Jersey.  Without  it 
that  transportation  would  be  impossible.  Trans- 
portation implies  the  taking  up  of  persons  or 
property  at  some  point  and  putting  them  down 
at  another.  A  tax,  therefore,  upon  such  re- 
ceiving and  landing  of  passengers  and  freight  Is 
a  tax  upon  their  transportation;  that  is,  upon 
the  commerce  between  the  two  States  involved 
in  such  transportation. 

It  matters  not  that  the  transportation  Is  made 
in  ferry-boats  which  pass  between  the  States 
every  hour  of  the  day.  The  means  of  trans- 
portation of  persons  and  freight  between  the 
States  does  not  change  the  character  of  the 
business  as  one  of  commerce,  nor  does  the  time 
within  which  the  distance  between  the  States 
may  be  traversed.  Commerce  among  the  Stales 
consists  of  intercourse  and  traffic  between  their 
citizens,  and  includes  the  transportation  of  per- 
sons and  property  and  the  navigation  of  pub- 
lic waters  for  that  purpose  as  well  as  the  pur- 
chase, sale  and  exchange  of  commodities.  The 
power  to  regulate  that  commerce,  as  well  as 
commerce  with  foreign  nations,  vowted  in  Con- 
gress is  the  power  to  prescribe  the  rules  by 
which  it  shall  be  governed — that  is,  the  condi- 
tions upon  which  it  shall  be  conducted;  to  de- 
204]  termi  .  when  it  shall  be  free,  and  when  sub- 
ject tO>  duties  or  other  exactions.  The  power 
also  embraces  within  its  control  all  the  instru- 
mentalities by  which  that  commerce  may  be 
carried  on  and  the  means  by  which  it  may  be 
aided  and  encouraged.  Thesubjccts,  therefore, 
upon  which  trie  power  may  be  exerted  are  of 
infinite  variety.  While  with  reference  to  some 
of  them  which  are  local  and  limited  in  their 
nature  or  sphere  of  operation,  the  States  may 
prescribe  regulations  until  Congress  intervenes 
and  assumes  control  of  them;  yet,  when  they 
are  national  in  their  character  and  require  uni- 
formity of  regulation  affecting  alike  all  the 
States,  the  power  of  Congress  is  exclusive. 
Necessarily  that  power  alone  can  prescribe 
regulations  which  are  to  govern  the  whole 
country.  And  it  needs  no  argument  to  show 
that  the  commerce  with  foreign  nations  and  be- 
tween the  States,  which  consists  in  the  transpor- 
tation of  persons  and  property  between  them  is 
-  subject  of  national  character  and  requires 
"*  "emulation.  Congress  alone, 
'al  with  such  transportation; 
a  declaration  that  it  shall  re- 
main free  from  burdens  imposed  bv  state  legis- 
lation. Otherwise  there  would  bo  no  pro- 
tection against  conflicting  regulations  of  diffcr- 
eat  Stales,  each  legislating  in  favor  of  its  own 
citizens  and  products  and  against  those  of 
other  States.  It  was  from  apprehension  of 
such  conflicting  and  discriminating  state  legis- 
16* 


lation,  and  to  secure  uniformity  of  regulation, 
that  the  power  to  regulate  commerce  with  for- 
eign nations  and  among  the  States  was  vested 
in  Congress. 

Nor  does  ft  make  any  difference  whcthti 
such  commerce  is  carried  on  by  individuals  or 
by  corporations.  Welton  v.  Minouri,  91  U.  S  , 
375  [bk.  28,  L.  ed.  3471;  MobiU  Co.  v.  Kimball, 
102  U.  S.,  691  [bk.  26,  L.  ed.  2801.  As  was 
said  in  Paul  v.  Virginia,  at  the  time  of  the 
formation  of  the  Constitution  a  large  part  of 
the  commerce  of  the  world  was  earned  on  by 
corporations;  and  the  East  -India  Company,  thai 
Hudson's  Bay  Company,  the  Hamburgh  Com- 
pany, the  Levant  Company,  and  the  Virginia 
Company  were  mentioned  as  among  the  cor- 
porations which, from  the  extent  of  their  opera- 
tions, had  become  celebrated  throughout  the 
commercial  world.  8  Wall.,  168  [76U.  S., bk. 
19,  L.  ed.  307].  The  grant  of  power  is  general 
in  its  terms,  making  no  reference  to  the  agen- 
cies by  which  commerce  may  be  carried  on.  It 
Includes  commerce  by  whomsoever  conducted, 
whether  by  Individuals  or  by  corporations.  At 
the  present  day  nearly  alt  enterprises  of  a  com- 
mercial character  requiring  for  their  success- 
ful management  large  expenditures  of  money 
are  conducted  by  corporations.  The  usual 
means  of  transportation  on  the  public  waters 
where  expedition  is  desired  are  vessels  pro- 
pelled by  steam;  and  the  ownership  of  a  line  of 
such  vessels  generally  requires  an  expenditure) 
exceeding  the  resources  of  single  individuals. 
Except  in  rare  Instances  it  is  only  by  associated 
capital  furnished  by  persons  united  in  corpora- 
tions, that  the  requisite  means  are  provided  for 
sucb  expenditures. 

As  to  the  second  reason  given  to  the  decision 
below — that  the  Company  could  not  lease  its 
wharf  in  Philadelphia  except  by  the  implied 
consent  of  the  Legislature  of  the  Common- 
wealth, and  thus  is  dependent  upon  the  Com- 
monwealth to  do  its  business,  and  therefore 
can  be  taxed  there — it  may  be  answered  that  no 
foreign  or  interstate  commerce  can  be  curried 
on  with  the  citizens  of  a  State  without  the  use 
of  a  wharf  or  other  place  within  its  limits  on 
which  passengers  and  freight  can  be  landed 
and  received,  and  the  existence  of  power  in  a> 
Stale  to  impose  a  tax  upon  the  capital  of  all 
corporations  engaged  in  foreign  or  interstate 
commerce  for  the  use  of  such  places  would  be 
inconsistent  with  and  entirely  subversive  of  the 
power  vested  in  Congress  over  such  commerce. 
Nearly  all  the  lines  of  steamships  and  of  sail- 
ing vessels  between  the  United  States  and  Eng- 
land, France,  Germany  and  other  countries  of 
Europe,  and  between  the  United  States  and 
South  America,  are  owned  by  corporations; 
and, if  by  reason  of  landing  or  receiving  passen- 
gers and  freight  at  wharves  or  other  places  in  a 
State,  they  can  be  taxed  by  the  State  on  their 
capital  stock  on  the  ground  lha t  tbey  are  thereby 
doing  business  within  her  limits  the  taxes 
which  may  be  imposed  may  embarrass,  impede 
and  even  destroy  such  commerce  with  the  citi- 
zens of  the  State.  If  such  a  tax  can  be  levied 
at  all  its  amount  will  rest  in  the  discretion  of 
the  State.  It  is  idle  to  say  that  the  interests  of 
the  State  would  prevent  oppressive  taxation. 
Those  engaged  in  foreign  and  interstate  com- 
merce are  not  bound  to  trust  to  Its  moderation 
in  that  respect;  they  require  security.  And  they 
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may  rely  on  the  power  of  Congress  to  prevent 
any  interference  by  the  State  until  the  act  of 
commerce— the  transportation  of  passengers  and 


rs  and  freight  which  is  permissible  is 
confined  to  such  measures  as  will  prevent  con- 
fusion  among  the  vessels,  and  collision  between 
them,  insure  the  safety  and  convenience,  and 
facilitate  the  discharge  or  receipt  of  their  passen- 
gers and  freight,  which  fall  under  the  general 
bead  of  port  regulations,  of  which  we  ahall 
presently  speak. 

It  is  true  that  the  property  of  corporations  en- 
gaged in  foreign  or  interstate  commerce,  as 
well  as  the  property  of  corporations  engaged 
In  other  business,  is  subject  to  state  taxation, 
provided  always  it  be  within  the  jurisdiction  of 
the  State.  As  said  by  Chief Justice  Marshall 
iaMcCullocAv. Margland,  i  Wheat.,  429,  "All 
•objects  over  which  the  sovereign  power  of  a 
Stale  extends  are  objects  of  taxation;  butthoee 
over  which  ft  does  not  extend  are,  upon  the 
soundest  principles,  exempt  from  taxation. 
This  proposition  may  also  be  pronounced  self- 
evident,'' 

In  Hayt  v.  Paeifle  Mail  Slearruhip  Co.,  IT 
How.,  S96  [58  U.  S.,  bk.  13,  L.  ed.  254],  the  de- 
fendant, a  corporation  of  New  York,  owned 
steam  vessels  employed  in  the  transportation  of 
passengers  and  freight  between  New  York  and 
San  Francisco  and  between  New  York  and 
dffferentports  in  Oregon,  which  were  reeistcred 
in  New  York.  The  principal  office  of  the  com- 
pany for  transacting  its  business  was  also  in 
New  York,  though  for  its  better  management 
agencies  were  established  in  Panama  and  in 
San  Francisco.  It  bad  a  naval  dock  and  ship- 
yard at  Benicia,  in  California,  for  furnishing 
ind  repairing  its  steamers.  On  their  arrival  at 
the  port  of  San  Francisco  they  remained  only 
long  enough  to  land  their  passengers,  mail  and 
freight,  which  was  usually  done  in  a  day,  and 
then  proceeded  to  Benicia.  where  they  remained 
for  repairs  and  refitting  until  the  commence- 
ment of  the  next  voyage,  which  was  generally 
same  ten  or  twelve  days.  It  was  held  that  tbe 
Teasels  were  not  subject  to  taxation  in  Califor- 
nia, as  they  were  only  temporarily  there  while 
engaged  in  lawful  trade  and  commerce;  that 
IT]  their  situs  was  at  their  home  port,  where  their 
owners  were  liable  to  be  taxed,  for  the  capital 
invested.  The  court,  In  giving  its  decision, 
■aid  lhat  the  ships  are  "  engaged  in  the  business 
tad  commerce  of  the  country,  upon  the  high- 
way of  nations,  touching  at  such  ports  and 
[bees  as  these  great  interests  demand,  and 
which  hold  out  to  tbe  owners  sufficient  induce- 
ments by  the  profits  realized  or  expected  to  be 
realized.  And  so  far  as  respects  tbe  ports  and 
hirbors  within  the  United  States  they  are  en- 
ured and  cargoes  discharged  or  laden  on  board 
independently  of  any  control  over  them  except 
Mlt  respects  such  municipal  and  sanitary  regu- 
lations of  (he  local  authorities  as  are  not  in- 
consistent with  the  Constitution  and  laws  of 
tne  General  Government,  to  which  belongs  the 
regulation  of  commerce  with  foreign  nations 
tad  between  the  States.  Now  it  is  quite  ap- 
parent that  if  the  State  of  California  possessed 
tbe  authority  to  impose  the  tax  in  question, 
■ay  other  State  in  the  Union  Into  the  porta  of 
which  the  vessels  entered  in  the  prosecution  of 
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their  trade  and  business,  i 
like  tax." 

In  Morgan  v.  Parham,  18  Wall.,  471  [88  U. 
S.,  bk.  21,  L.  ed.  808],  it  was  held  that  a  vessel 
registered  in  New  York  was  not  subject  to  taxa- 
tion in  Alabama,  though  engaged  In  commerce 
as  one  of  a  regular  Fine  of  Bteamers  between 
Mobile  in  that  Slate  and  New  Orleans  In  Louisi- 
ana. In  rendering  tbe  decision  it  was  said 
"  It  Is  the  opinion  of  tbe  court  that  the  State  of 
Alabama  had  no  jurisdiction  over  this  vessel 
for  the  purpose  of  taxation,  for  the  reason  that 
it  bad  not  become  incorporated  into  the  per- 
sonal property  of  that  State,  but  was  there  tem- 
porarily only  and  that  it  was  engaged  In  law- 
ful commerce  between  the  States,  with  its  altus 
at  the  home  port  of  Now  York,  where  it  be- 
longed and  where  its  owner  was  liable  to  be 
taxed  for  its  value,"  referring  to  the  case  or 
Hayt  v.  Pacific  Mail  Steamship  Co.,  as  decisive 
of  the  case;  and  adding:  "  The  jurisdiction  of 
this  court  over  the  present  case,  as  in  the  case 
of  Hayt  v.  The  Paeifle  Mail  Steamship  Com- 
pany, arises  from  the  facts,  first,  Jhat  the  prop- 
erty bad  not  become  blended  with  the  business 
and  commerce  of  Alabama,  but  remained  legal- 
ly of  and  as  in  New  York;  and,  secondly,  that 
the  vessel  was  lawfully  engaged  In  the  Inter- 
state trade  over  the  public  waters.  It  Is  In  law 
as  if  the  vessel  had  never  before  been  within 
the  port  of  Mobile,  but,  touching  there  on  a 
single  occasion  when  engaged  In  the  interstate 
trade,  had  been  subjected  to  a  tax  as  personal 
property  of  that  city.  Within  the  authorities 
it  is  an  Interference  with  tbe  commerce  of  the 
country  not  permitted  to  the  States." 

In  St.  Louis  v.  Ferry  Co. ,  11  Wall. ,  428  [78  U. 
S.,  bk.  20,  L.  ed.  192],  the  company  was  incor- 
porated by  Illinois  to  run  a  ferry  from  a  place 
opposite  St.  Louis  to  that  city  across  tbe  Mis- 
sissippi. It  bod  its  principal  place  of  business 
in  St.  Louis,  In  which  its  chief  officers  resided, 
and  there  the  business  meetings  of  its  directors 
were  held.  Its  engineers  and  subordinate  offi- 
cers resided  in  Illinois,  where  its  real  estate  was 
situated.  Its  ferry-boats  when  not  in  use 
were  laid  up  in  Illinois  and  forbidden  to  remain 
at  the  wharf  in  St.  Louis.  It  paid  a  ferry  li- 
cense to  St.  Louis  and  a  wharfage  tax  for  the 
use  of  its  wharf  there.  In  addition  to  these 
charges  the  city  authorities  assessed  a  tax  on  the 
company  for  the  value  of  tbe  boats  as  property 
within,  the  city,  all  property  within  it  being 
taxable  under  a  statute  of  the  State.  The  court 
held  that  the  tax  was  illegally  levied,  as  the 
boats  were  not  property  within  the  city,  and 
said;  "  Where  there  is  jurisdiction  neither  aa 
to  person  nor  property  ihe  imposition  of  a  tax, 
would  be  ultra  viret  and  void.  If  the  Legisla- 
ture of  a  State  should  enact  that  the  citizens  or 
property  of  another  State  or  country  should  be 
taxed  in  tbe  same  manner  as  the  persons  or 
property  within  its  own  limits  and  subject  to 
its  authority,  or  in  any  other  manner  whatsoever, 
such  a  law  would  tie  as  much  a  nullity  as  if 
in  conflict  with  the  most  explicit  constitutional 
inhibition.  Jurisdiction  is  as  necessary  to  valid 
legislative  as  to  valid  judicial  action. 

In R. R.  Go.  v.  Ptnnmltania,l6  Wall.,800r88 
U.  S.,  bk.  21.L.  ed.  179],  sometimes  called  Cam 
of  State  Tax  on  Foreign-held  Bond*,  which  was 
brought  here  on  a  writ  of  error  to  the  Supreme 
Court  of  the  SUM,  this  court  Mid  that  "the 
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power  of  taxation,  however  Tint  in  its  character 
and  searching  in  its  extent,  is  necessarily  lim- 
ited to  subjects  within  the  jurisdiction  of  the 
State.  These  subjects  are  persons,  property 
and  business."  This  proposition  would  seem, 
as  stated  by  Chief  Justice  Marshall,  to  be  self- 
evident,  and  no  force  of  expression  could  add 
to  its  manifest  truth. 

In  the  recent  case  of  Ptmmylvania  \.  Stand- 
ard  Oil  (Jo.,  101  Pa,  St.,  119,  the  liability 
of  foreign  corporations  doing  business  within 
that  State  la  elaborately  considered  by  its  Su- 
preme Court.  The  corporation  was  doing  busi- 
ness there,  and  it  was  contended  on  the  part  of 
the  Commonwealth  that  the  tax  should  be  Im- 
posed upon  all  of  the  capital  stock  of  the  com- 
pany; while  on  the  other  side  It  was  urged  that 
only  so  much  of  the  stock  was  intended  by  the 


State.  In  giving  its  decision  the  court  said  that 
it  had  been  repeatedly  decided  and  was  settled 
law  that  a  tax  upon  the  capital  stock  of  a  com- 

Bny  is  a  tax  upon  its  property  and  assets  (cit- 
g  to  that  effect  a  large  number  of  decisions); 
that  It  was  undoubtedly  competent  for  the 
Legislature  to  lay  a  franchise  or  license  tax  upon 
foreign  corporations  for  the  privilege  of  doing 
business  within  the  State,  but  that  the  tax  in 
that  case  was  in  no  sense  a  license  tax;  that  the 
State  had  never  granted  a  license  to  the  Stand- 
ard Oil  Company  to  do  business  there,  but 
merely  taxed  its  property— that  is,  Us  capital 
stock — to  the  extent  that  it  brought  such  proper- 
ty within  its  borders  in  the  transaction  of  its 
business;  that  the  position  of  the  Common- 
wealth—that a  foreign  corporation  entering  the 
State  to  do  business  brought  its  entire  capital — 
was  ingenious  but  unsound;  that  it  was  a  fun- 
damental principle  that  in  order  to  be  taxed  the 
person  must  have  a  domlcil  in  the  State,  and 
the  State  must  have  a  situs  therein;  that  persons 
and  property  in  transitu  could  not  be  taxed; 
that  the  domlcil  of  a  corporation  was  in  the 
State  of  its  origin  aid  It  could  not  emigrate  to 
another  sovereignty;  that  the  domlcil  of  the 
Standard  Oil  Company  was  In  Ohio,  and  when 
It  sent  its  agents  into  the  State  to  transact  busi- 
ness it  no  more  entered  the  State  In  point  of  fact 
than  any  other  foreign  corporation,  firm  or  in- 
dfdual  who  sent  an  agent  there  to  open  an  of- 
fice or  branch  house,  nor  brought  Its  capital 
there  constructively;  that  It  would  be  as  reasona- 
ble to  assume  that  a  business  Ann  In  Ohio 
brought  its  entire  capital  there  because  it  sent 
r  2 1  n  i  itH  'gen*  to  establish  a  branch  of  its  business,  as 
1  *  w  I  to  hold  that  the  Standard  Oil  Company  by  em- 
ploying certain  persons  In  the  State  to  transact 
a  portion  of  its  business  thereby  brought  all  its 
property  or  capital  stock  within  the  jurisdiction 
of  the  State;  that  there  was  neither  reason  nor 
authority  for  such  a  proposition;  that  the  corn- 


brought  its  property  within  the  State;  and  that 
Its  capital  stock,  as  mentioned  in  the  Act  of  the 
Legislature,  must  be  construed  to  mean  so  much 
of  the  capita]  stock  as  was  measured  by  the 
property  actually  brought  within  the  State  by 
the  company  In  the  transaction  of  Its  business. 
The  Justice  who  delivered  the  opinion  of  the 
court  added,  speaking  for  himself,  that  he  con- 
ceded the  power  of  the  Commonwealth  to  ex- 
clude foreign  corporations  altogether  from  her 


borders,  or  to  impose  a  license  tax  so  heavy  aa 
to  amount  to  the  same  thing;  but  he  denied, 
great  and  searching  as  her  taxing  power  is,  that 
she  could  tax  either  persons  or  property  not 
within  her  jurisdiction.  "A  foreign  corpora- 
tion," he  said,  "  has  no  domicil  here  and  con 
have  'none;  hence  it  cannot  be  said  to  draw  to 
itself  the  constructive  possession  of  its  property 
located  elsewhere.  There  are  a  large  number 
of  foreign  Insurance  companies  doing  business 
here  under  license  from  the  State.  Some  of 
them  have  a  very  large  capital.  It  la  usually 
invested  at  the  domicil  of  the  company.  If  the 
position  of  the  Commonwealth  is  correct  she 
can  tax  the  entire  property  of  the  Royal  Insur- 
ance Company  although  the  same  is  located 
almost  wholly  in  England,  or  the  assets  of  the 
New  York  Mutual,  located  in  New  York." 

Under  this  decision  there  Is  no  property  held 
by  the  Gloucester  Ferry  Company  which  can 
be  the  subject  of  taxation  in  Pennsylvania  ex- 
cept the  lease  of  the  wharf  In  that  State. 
"Whether  that  wharf  is  taxed  to  the  owner  or  to 
the  lessee  It  matters  not,  for  no  question  here 
Is  involved  In  such  taxation.  It  is  admitted  that 
it  could  be  taxed  by  the  State  according  to  Its 
appraised  value.  The  ferry-boats  of  the  Com- 
pany are  registered  at  the  port  of  Camden  In 
New  Jersey,  and  according  to  the  decisions  in 
Boyiv.  Bteamthip  Cfa.  and  in  Morgan  v.Parham 

2upral,they  can  be  taxed  onlyat  their  home  port 
ccordlng  to  the  decision  In  the  Standard  Oil 
Company  case,  and  by  the  general  law  on  the  [***] 
subject  the  Company  has  no  domlcil  In  Penn- 
sylvania, and  its  capital  stock  representing  its 
property  Is  held  outside  of  Its  limits.  It  is  sole- 
ly, therefore,  for  the  business  of  the  Company 
in  Ian  ding  and  recelvin  g  passengers  at  the  wharf 
in  Philadelphia  that  the  tax  hi  laid;  and  that 
business,  as  already  said,  Is  an  essential  part  of 
the  transportation  between  the  States  of  New 
Jersey  and  Pennsylvania,  which  is  .itself  inter- 
state commerce.  While  it  la  conceded  that  the 
property  in  a  State  belonging  to  a  foreign  cor- 
poration engaged  In  foreign  or  Interstate  com- 
merce may  he  taxed  equally  with  like  property 
of  a  domestic  corporation  engaged  in  that  busi- 
ness, we  are  clear  that  a  tax  or  other  burden  im- 
posed on  the  property  of  either  corporation  be- 
cause it  Is  used  to  carry  on  that  commerce,  or 
upon  the  transportation  of  persons  or  property, 
or  for  the  navigation  of  the  public  waters  over 
which  the  transportation  is  made,  is  invalid 
and  void  as  an  Interference  with  and  an  ob- 
struction of  the  power  of  Congress  In  the  regula- 
tion ol  such  commerce.  This  proposition  is  sup. 
Krted  by  many  adjudications.  Thus,  in  Q&- 
uv.  Ogden,  the  earliest  and  leading  case  upon 
the  commercial  power  of  Congress,  it  was  held 
that  the  Acts  of  New  York  giving  to  Living- 
ston and  Fulton  the  exclusive  right,  for  a  cer- 
tain number  of  years,  to  navigate  all  the  waters 
within  its  jurisdiction  with  vessels  propelled  by 
steam,  were  unconstitutional  and  void.  Making 
the  navigation  of  those  waters  subject  to  a 
license  of  the  grantee  of  the  State — that  is,  to 
such  a  tax  or  other  burden  as  they  might  levy — 
was  an  obstruction  to  commerce  between  the 
States  and  in  conflict  with  the  laws  of  Congress 
respecting  the  coasting  trade.  0  Wheat.,  1. 
Although  the  sole  point  in  judgment  was  wheth- 
er the  State  could  regulate  commerce  on  her 
waters  In  the  face  of  such  legislation  by  Con- 
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gresa,  yet  the  argument  of  the  court  wji  that 
■ucli  attempted  control  of  the  navigable  waters 
of  the  State  was  an  encroachment  upon  the 
the  power  of  Congress  independently  of  that 
legislation. 

In  Steamefiip  Co.  v.  PorUcarden*,  6  Wall.,  81 
[73  U.  S.,bk.  18,  L.  ed.  749],it  was  held  tbata 
Statute  of  Louisiana  declaring  that  the  master 
and  wardensof  the  port  of  New  Orleans  should 
be  entitled  touemand  and  receive,  in  addition 

18]  to  other  fees,  the  sum  of  (5  for  every 
vessel  arriving  at  that  port  whether  called  on 
to  perform  any  service  or  not,  was  unconstitu- 
tional and  void,  as  imposing  a  burden  upon 
commerce  both  Interstate  and  foreign.  The 
exaction  was  in  effect  a  tax  for  entering  the 
port— that  is,  for  the  navigation  of  its  wafers. 
The  control  of  the  navigable  watersof  the  port, 
and  of  all  public  waters  constituting  channels 
of  communication  between  the  States  and  for- 
eign countries,  is  embraced  within  the  com- 
mercial power  of  Congress,  and  equally  beyond 
the  interference  of  the  States.  It  was  claimed 
that  the  tax  was  for  compensation  to  the  master 
and  wardens  for  the  performance  of  certain  du- 
ties required  of  them,  and  that  the  law  for  Its 
collection  stood,  therefore,  on  the  same  consti- 
tutional grounds  as  the  laws  authorizing  the 
collection  of  pilotage;  but  the  court  answered 
that  no  Acta  of  Congress  recognize  such  laws  as 
that  of  Louisiana  as  proper  and  beneficial  regu- 
lations, whilst  state  raws  in  respect  to  pilotage 
are  thus  recognized.  The  court  also  added 
that  tike  right  to  recover  pilotage  and  half- 
pilotage  prescribed  by  state  legislation  rested 
not  only  upon  state  laws  but  upon  contract, 
observing  that  pilotage  was  compensation  for 
services  performed  and  half-pilotage  was  com- 
pensation for  services  which  a  pilot  bad  put 
himself  in  readness  to  perform  by  labor,  risk 
and  cost,  and  bad  offered  to  perform;  whilst  in 
the  case  in  Louisiana  the  state  law  subjected 
the  vessel  to  the  demand  of  the  master  and 
wardens  whether  called  upon  to  perform  any 
service  or  not.  The  case  therefore  was  simply 
one  of  a  tax  Imposed  upon  the  vessel  for  the 
navigation  of  the  public  waters  of  the  State, 
and  as  such  was  a  regulation  of  commerce 
and  an  illegal  encroachment  upon  the  power  of 
Congress. 

In  Beading  R.  R.  Co.v.  Penneyltanin,  some- 
times called  the  Gate  of  the  State  Freight  Tax, 
18  Wall.,  232  [83  U.  S.,  bk.  81,  L.  ed.  146],  it 
was  held  that  the  Act  of  the  Legislature  of 
Pennsylvania  requiring  railroad  companies  to 
pay  to  the  state  treasurer,  for  the  use  of  the 
Commonwealth,  a  tax  on  each  two  thousand 
pounds  of  freight  carried,  was  unconstitutional 
and  void  so  far  as  it  affected  commodities 
transported  through  the  State,  or  from  points 
without  the  State  to  points  within  the  State,  or 
from  points  within  the  State  to  points  without 

1*1  it,  as  being  a  regulation  of  interstate  commerce. 
The  court  said  that  the  Imposition  of  the  tax 
whether  large  or  small  was  a  restraint  upon 
the  privilege  or  right  to  bave  the  subjects  of 
commerce  passed  freely  from  one  State  to  an- 
other without  being  obstructed  by  the  inter- 
vention of  state  lines.  Its  payment  was  a  con- 
dition upon  which  the  prosecution  of  that 
branch  of  commerce  was  made  to  depend,  and 
ha  imposition  therefore  was  in  conflict  with  the 
power  of  Congress  over  the  subject. 
114  U.  8. 
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..  Mayorof  N. T. . 92 TJ.  8. , 359 
[Bk.  23,  L.  ed.  348],  an  Act  of  the  State  of  New 
York  requiring  the  owner  or  consigneeof  a  ves- 
sel arriving  at  the  Port  of  New  York  to  give  a 
bond  for  every  passenger  in  a  penalty  of  $300, 
with  two  sureties,  each  a  resident  and  freehold- 
er, conditioned  to  indemnify  the  Commissioner 
of  Emigration,  sndeverycounty.city  and  town 
in  the  State  against  any  expense  for  the  relief 
or  support  of  the  person  named  in  the  bond,  for 
four  years  thereafter,  but  allowing  in  commu- 
tation of  the  bond  a  payment  of  one  dollar  and 
a  half  for  each  passenger  within  twenty-four 
hours  after  his  landing,  and  imposing  a  penalty 
of  $500  for  each  passenger  if  such  payment 
were  not  made  within  that  time,  the  penalty  to 
be  a  lien  upon  the  vessel,  was  held  to  be  uncon- 
stitutional and  void.  In  its  decision  the  court 
said  that  the  State  imposed  a  tax  on  the  ship- 
owner for  the  right  to  land  his  passengers,  and 
that  it  was  in  effect  a  tax  on  the  passenger  him- 
self, since  its  payment  was  required  as  part  of 
his  fare.  "  The  transportation  of  a  passenger 
from  Liverpool  to  the  city  of  New  York,"  it 
added,  speaking  by  Mr.  Juttice  Miller,  "isonii 
voyage.    It  is  not  completed  until  the  passen- 

fr  is  disembarked  at  the  pier  in  the  latter  city, 
law  or  a  rule  emanating  from  any  lawful  au- 
thority which  prescribes  terms  or  conditions  on 
which  alone  the  vessel  can  discharge  its  passen- 
gers is  a  regulation  of  commerce;  and,  in  case 
of  vessels  and  passengers  coming  from  foreign 
ports,  is  a  regulation  of  commerce  with  foreign 
nations."  98  TJ.  S.,  869,  371  [Bk.  83,  L.  ed., 
548,  648]. 

These  cases  would  seem  to  be  declsiveof  the 
character  of  the  business  which  is  the  subject 
of  taxation  in  the  present  case.  Beceivingand 
landing  passengers  and  freight  is  Incident  to 
their  transportation.  Without  both  there  could 
be  no  such  thing  as  their  transportation  across 
the  river  Delaware.  The  transportation,  as  to 
passengers,  is  not  completed  until, assaid  in  the 
Senderton  Caee,  they  are  disembarked  at  the 
pier  of  the  city  to  which  they  are  carried;  and, 
as  to  freight,  until  it  is  landed  upon  such  pier. 
And  all  restraints  by  exactions  in  the  form  of 
taxes  upon  such  transportation  or  upon  acts 
necessary  to  its  completion  are  SO  many  Inva- 
sions of  the  exclusive  power  of  Congress  to  regu- 
late that  portion  of  commerce  between  the 
States. 

The  cases  where  a  tax  or  toll  upon  vessels  Is  al- 
lowed to  meet  the  expenses  incurred  in  improv- 
ing the  navigation  of  waters  traversed  by  them; 
as,  by  the  removal  of  rocks,  the  construction  of 
dams  and  locks  to  Increase  the  depth  of  water 
and  thus  extend  the  line  of  navigation,  or  the 
construction  of  canals  around  falls— rest  upon 
a  different  principle.  The  tax  in  such  cases  is 
considered  merely  as  compensation  for  the  ad- 
ditional facilities  thus  provided  in  the  naviga- 
tion of  the  waters.  Kellajc  v.  Union  Co.,  12 
Conn., 7;  ThameiBankv  LoveU,  18 Conn,,  500; 
MeReynold*  v.  BmaOkoutt,  8  Bush,  447. 

Upon  similar  grounds,  what  are  termed  tr- 
bor  dues  or  port  charges  exacted  by  the  State 
from  vessels  in  its  harbors,  or  from  their  own- 
ers, for  other  than  sanitary  purposes  are  sus- 
tained. We  say  for  other  than  sanitary  pur- 
poses, for  the  power  to  prescribe  regulations 
to  protect  the  health  of  the  community  and 
prevent  the  spread  of  disease  is  Incident  to  all 
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local  municipal  authority,  however  much  such 
regulations  may  interfere  with  the  movements 
of  commerce.  But  independently  of  such 
measures  the  State  may  prescribe  regulations 
for  the  government  of  vessels  whilst  in  its  liar 
bors;  it  may  provide  for  their  anchorage  01 
mooring,  so  as  to  prevent  confusion  and  col- 
lision: it  may  designate  the  wharves  at  which 
they  shall  dischnrgr 
and  cargoes,  and 
the  wharves  when 
make  room  for  other  vessels,  ft  'may  appoint 
officers  to  see  that  the  regulations  are  carried 
out,  and  impose  penalties  for  refusing  to  obey 
the  directions  of  such  officers:  and  it  ■"*?  Im- 
pose a  lax  upon  vessels,  sufficient  to  meet  the 
expenses  attendant  upon  the  execution  of  the 
regulations.  The  authority  for  establishing 
regulations  of  this  character  is  found  in  the 
right  and  duty  of  the  supreme  power  of  the 
State  to  provide  for  the  safety,  convenient  use 
and  undisturbed  enjoyment  of  property  within 
Its  limits;  and  charges  incurred  in  enforcing  the 
regulations  may  properly  be  considered  as  com-' 
pensation  for  the  facilities  thus  furnished  tothe 
vessels.    Vander/rilt  v.  Adamt,  7  Cow.,  351. 

Should  such  regulations  Interfere  with  the 
exercise  of  the  commercial  power  of  Congress, 
they  may  at  any  time  be  superseded  by  its  action. 
It  was  not  intended,  however,  by  the  grant  to 
Congress  to  supersede  or  interfere  with  the 
power  of  the  States  to  establish  police  regula- 
tions for  the  better  protection  and  enjoyment 
of  property.  Sometimes,  indeed,  as  remarked 
by  Sir.  Cooley,  the  line  of  distinction  between 
what  constitutes  an  interference  with  commerce 
and  what  is  a  legitimate  police  regulation  is  ex- 
ceedingly dim  and  shadowy,  and,  he  adds,  "it 
is  not  doubted  that  Congress  has  the  power  to 
go  beyond  the  general  regulations  of  commerce 
which  It  is  accustomed  to  establish,  and  to  de- 
scend to  the  most  minute  directions  if  it  shall 
be  deemed  advisable;  and  that  to  whatever  ex- 
tent ground  shall  he  covered  by  those  direc- 
tions, the  exercise  of  stale  power  is  excluded. 
Congress  may  establish  police  regulations,  as 
well  as  the  Slates,  confining  their  operations  to 
the  subjects  over  which  it  is  given  control  by 
the  Constitution;  but  as  the  general  police 
jiower  can  better  be  exercised  under  the  pre- 
visions of  the  local  authority,  and  mischiefs  are 
not  likely  to  spring  (herefrom  so  long  as  the 
power  to  arrest  collision  resides  in  the  National 
Congress,  the  regulations  which  are  made  by 
Congress  do  not  often  exclude  the  establish- 
ment of  others  by  the  State  coveringvery  many 
particulars."    Cooley,  Const.  Lim.,  782. 

The  power  of  the  States  to  regulate  matters 
of  internal  police  includes  the  establishment  of 
ferries  as  well  as  the  construction  of  roads  and 
bridges.  In  GMons  v.  Opden  [9  Wheat.,  203], 
Chief  Justice  Marshall  said  that  laws  respecting 
ferries,  as  well  as  inspection  laws,  quarantine 
laws,  health  laws  regulating  the  internal  com- 
merce of  the  Suites,  are  component  parts  of  an 
immense  mass  of  legislation,  embracing  every- 
tbiug  within  the  limits  of  a  State  not  surrendered 
to  the  General  Government;  but  in  this  language 
be  plainly  refers  to  ferries  entirely  within  the 
Slate,  and  not  to  ferries  transporting  passengers 
and  freight  between  the  States  and  a  foreign 
country;  for  the  power  vested  in  Congress,  Tic 
says,  comprehends  every  species  of  commercial 


between  the  United  States  and  for- 
ies.  No  sort  of  trade,  he  adds,  can  be 
carried  on  between  thiscountry  and  another  to 
which  the  power  does  not  extend;  and  what  is 
true  of  foreign  commerce  is  also  true  of  com- 
merce between  States  over  the  waters  separat- 
ing them.  Ferries  between  one  of  the  States 
and  a  foreign  country  cannot  be  deemed,  there- 
fore, beyond  the  control  of  Congress  under  the 
commercial  power.  They  are  necessarily  gov- 
erned by  its  legislation  on  the  importation  and 
exportation  of  merchandise  and  the  immigration 
of  foreigners — that  is,  are  subject  to  its  regu- 
lation in  that  respect;  and  if  they  are  not  be- 
yond the  control  of  tie  commercial  power  of 
Congress,  neither  are  ferries  over  waters  sepa- 
rating States.  Congress  has  passed  various 
laws  respecting  such  international  and  interstate 
ferries,  the  validity  of  which  is  not  open  to 
question .  It  has  provided  that  vessels  used  ex- 
clusively as  ferry-boats,  carrying  passengers, 
baggage  and  merchandise,  shall  not  be  required 
to  enter  and  clear,  nor  shall  their  masters  De  re- 
quired to  present  manifests,  or  to  pay  entrance 
or  clearance  fees,  or  fees'  for  receiving  or  cer- 
tifying manifests;  "but  they  shall,  upon 
arrival  in  the  United  States,  be  required  to 
report  such  baggage  and  merchandise  to  the 
proper  officer  of  the  customs,  according  to  law" 
(R.  S.,  |  2793);  tbat  the  lights  for  ferry-boats 
shall  be  regulated  by  such  rules  as  the  Board 
of  Supervising  Inspectors  of  Steam  Vessels  shall 
prescribe  (K.  B.,  §  4233,  Rule  7);  that  any 
foreign  railroad  company  or  corporation  whose 
road  enters  the  United  States  by  means  of  a 
ferry  or  tug-boat,  may  own  such  boat,  and  that 
it  shall  be  subject  to  no  other  or  different  re- 
strictions or  regulations  in  such  employment 
than  if  owned  bv  a  citizen  of  the  United  States 
(R.  S.,  §  4870);  that  the  hull  and  boilersof  every 
ferry-boat  propelled  by  steam  shall  be  Inspect- 
ed, and  provisions  of  law  for  the  better  security 
of  life,  which  may  be  applicable  to  them,  shall, 
by  regulations  of  the  supervising  inspectors,  be 
required  to  be  complied  with  before  a  certtfl-  I™ 
cote  of  inspection  be  granted;  and  that  they 
shall  not  be  navigated  without  a  licensed  engi- 
neer and  a  licensed  pilot  (R  8.,  §  4426). 

It  is  true  that  from  the  earliest  period  in  the 
history  of  the  government  the  States  have  au- 
thorized and  regulated  ferries  not  only  over 
waters  entirely  within  their  limits,  but  over 
waters  separating  them;  and  it  may  be  conceded 
that  in  many  respects  the  States  can  more  ad- 
vantageously manage  such  interstate  ferries 
than  the  General  Government;  and  that  the 
privilege  of  keeping  a  ferry,  with  a  right  to  take 
toll  for  passengers  and  freight,  is  a  franchise 
grantable  by  the  State,  to  be  exercised  within 
such  limits  and  under  such  regulations  as  may 
be  required  for  the  safety,  comfort  and  con- 
venience of  the  public.  Still  the  fact  remain* 
tbat  such  a  ferry  is  a  means— and  a  necessary 
"*  commercial  intercourse  between  the 


position  by  the  States  of  taxes  or  other  burdens 
upon  the  commerce  between  them.  Freedom 
from  such  imposition  does  not  of  course  im- 
ply exemption  from  reasonable  charges  as  com- 
pensation for  the  carriage  of  persons,  in  the 
way  of  tolls  or  fares,  or  from  the  ordinary  taxa- 
tion to  which  other  property  is  subjected,  any 
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more  than  like  freedom  of  transportation  on 

land    implies    such    exemption.      n~  "~ 

»for*t ■" —  -' 


or  land  are  nc 

of  transportation  between  the  States  secured 
under  lie  commercial  power  of  Congress. 
Packet  Co,  v.  Keokuk,  95  U.  8.,  80  [Bk.  24,  L. 
ed.,377];  POcketCo.v.  St.  Louie,  100 U.  8., 428 
fBk.  ao.L.  ed.,6881;  Vickttmrg  v.  Tobin,  Id., 
430  Id.,  6901;  Packet  Co.  v.  CatUUsourg,  106 
U.  8.,  659  [Bk.  26,  L.  ed.,  11701;  Trantporta- 
titm  Co,  t.  Parkertburg,  107  D.  8..  691  [Bk.  27, 
L.  ed.,  584]. 

That  freedom  implies  exemption  fro  m  charges 
other  than  such  as  are  imposed  by  way  of  com 
peusation  for  the  use  of  the  property  employed, 
or  for  facilities  afforded  for  its  use,  or  as  ordi- 
nary taxes  upon  the  value  of  the  property. 
How  conflicting  legislation  of  the  two  BUtes 
on  the  subject  of  ferries  on  waters  dividing 
them  is  to  bs  met  and  treated  Is  not  a  question 
before  uafor  consideration.  Pennsylvania  has 
never  attempted  to  exercise  its  power  of  estab- 
lishing aud  regulating  ferries  across  the  Dela- 
ware River.  Any  one,  so  far  as  her  laws  are 
concerned,  is  free,  as  we  are  informed,  to  estab- 
lish such  ferries  as  be  may  choose.  No  license 
fee  is  exacted  from  ferrykeepers.  She  merely 
exercises  the  right  to  designate  the  places  of 
landing,  as  she  does  the  places  of  landing  for 
all  vessels  engaged  in  commerce.  The  question, 
therefore,  respecting  the  tax  in  the  present  case 
is  not  complicated  by  any  action  of  that  State 

_,__^_       t. er  great  her  power, 

n  impose  a  tax  on 


involved  in  the  transportation  of  persona  and 
freight,  whatever  be  the  instrumentality  by 
which  it  is  carried  on. 

It  follows  that  upon  the  case  stated  the  tax 
Imposed  upon  the  Ferry  Company  was  illegal 
and  void.  The  judgment  of  the  Supreme  Court 
of  the  State  of  Pmneyhania  mull  therefore  be 
reverted,  and  the  eemte  remanded  for  furthorpro- 
tteding*  in  conformity  with  thit  opinion. 


DELINZO  A.  WALDEN,  Appt, 

BHERMAN  W.  KNEVALS. 
(See  B.  C  Reporter's  ed.,  ITS-sra.) 


L  Under  the  Act  of  July  KMBtft.  tbe  land-grant 
of  the  St.  Joseph  sad  Denver  Railroad  Company 
attached  to  the  adjoin  Injt  sections  wben  the  route 
iru  adopted  by  the  company,  and  a  map  flpKignnt- 
tag  It  was  flled  with  the  Secretary  of  the  Interior 


i.  A  subsequent  entry  by  one  without  notice 
created  no  Intercut  In  him,  and  the  patent  Issued 
upon  that  entry  passed  none.  VanWyok  V.  Knuvals. 
BJB  U .  8. .  380,  affirmed. 

[No.  220.] 

Submitted  Apr.  1, 1885.  Decided  Apr.  18,1885. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Dirtrict  of  Nebraska. 
The  Mil  in  this  case  was  flled  in  the  court 
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below,  by  the  appellee,  to  secure  the  convey- 
ance to  him  of  the  legal  title  to  certain  prem- 
ises alleged  to  be  held  In  trust  by  the  defendant 

The  court  below  having  entered  a  decree  for 
the  complainant,  upon  an  agreed  statement  of 
facts,  the  defendant  appealed  to  this  court. 

The  facta  of  the  case  are  sufficiently  stated 
by  the  court. 

Memn,  Delluo  A.  WaJdea,  in  person, 
John  M.  Thurtton,  L.  M.  dotty  and  Alfred  Ha*- 
lett,  for  appellant. 

Mr.  J.  M.  Wool  worth,  for  appellee. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  questions  presented  in  this  case  are  simi- 
lar to  those  considered  and  decided  in  Fan  Wgek 
v.  Enevale,  reported  in  106U.  8.  Reports  [bk. 27, 
L.  ed.  201J.  By  the  Act  of  Congress  of  July  23, 


St  Joseph  and  Denver  Railroad  Company,  in 
the  construction  of  a  railroad  from  Ellwood  in  [374] 
that  Btate  to  its  junction  with  the  Union  Pacific 
Railroad  or  a  branch  thereof,  not  further  west 
than  the  100th  meridian  of  west  longitude,  every 
alternate  section  of  land  designated  by  odd 
numbers,  for  ten  sections  In  width  on  each 
side  of  the  road,  to  the  point  of  intersection. 
The  grant  was  accompanied,  however,  with 
this  qualification— that  in  case  it  should  appear 
that  the  United  States  had,  when  the  line  or 
route  of  the  road  was  "definitely  fixed,"  sold 
any  section  or  part  thereof  thus  granted,  or 
that  the  right  of  preemption  or  homestead  set- 
tlement had  attached  to  the  same,  or  that  it  had 


Secretary  of  the  Interior  to  cause  an  equal 
quantity  of  other  lands  to  be  selected  from  the 
odd  sections  nearest  to  those  designated,  in  lieu 
of  tun  lands  Uius  appropriated.  The  main  ques- 
tion here,  as  in  the  case  mentioned,  is.  When 
was  the  route  of  the  road  to  be  considered  as 
"definitely  fixed"  so  that  the  grant  attached  to 
the  adjoining  sections.  In  the  case  mentioned 
we  held  that  the  route  must  be  considered  as 
"definitely  fixed"  when  it  had  ceased  to  be  the 
subject  of  change  at  the  volition  of  the  compa- 
ny; that  until  the  map  designating  the  route  of 
the  road  was  filed  with  the  Secretary  of  the  In- 
terior the  company  was  at  liberty  to  adopt 
such  a  route  as  it  might  deem  best  after  an  ex- 
amination of  the  ground  had  disclosed  tbe  ad- 
vantages of  different  routes.  But  it  was  held 
that  when  tbe  route  was  adopted  by  the  com- 
pany and  a  map  designating  it  was  flled  with 
the  Secretary  of  the  Interior  and  accepted  by 
that  officer,  the  route  was  established.  In  the 
language  of  the  Act,  it  was  "definitely  fixed" 
and  could  not  be  the  subject  of  further  change 
so  as  to  affect  the  grant  except  by  legislative 
consent;  and   that  no  further  action  was  re- 

S uired  on  the  part  of  tbe  company  to  establish 
le  route.  It  wen  became  the  duty  of  I  he  Sec- 
retary to  withdraw  the  lands  granted  from 
market,  and  the  court  said:  "If  he  should  neg- 
lect this  duty,  the  neglect  would  not  impair  the 
rights  of  the  company  however  prejudicial  it 
might  prove  toothers.  Its  rights  are  not  made 
dependent  upon  the  issue  of  tie  Secretary's  or- 
der or  upon  notice  of  the  withdrawal  being 
given  to  tbe   local  land  officers.    Congress, 
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which  possesses  the  absolute  power  of  aliena- 
tion of  the  public  lands,  has  prescribed  the 
period  at  which  other  parties  than  the  grantee 
named  shall  have  the  privilege  of  acquiring  a 
right  to  portions  of  the  lands  specified,  and 
neither  the  Secretary  nor  any  other  officer  of 
the  Land  Department  can  extend  the  period  by 
requiring  something  to  lie  done  subsequently, 
and  until  done  continuing  the  right  of  parties 
to  settle  on  the  lands  as  previously."  10ft  U.  8., 
866  [Bk.  28.  L.  ed,  2031  Since  the  decision  of 
that  case  the  court,  in  S.  Co.  v.  Dunmeyer,  113 
U.  9.,  029  [Bk.  28,  L.  ed.  1122],  has  reconsid- 
ered the  question  and  come  to  the  same  con- 
clusion, the  receipt  of  the  map  in  the  land-of- 
fice without  objection  being  considered  as 
equivalent  to  its  acceptance. 

It  appears  from  the  agreed  statement  of  facts 
that  previous  to  the  21st  of  March,  1870,  the  en- 
gineers of  the  railway  company  surveyed  and 
staked  out  upon  the  ground  the  proposed  line 
of  the  road,  made  a  topographical  map  of  the 
country  through  which  the  line  ran,  showing 
the  government  surveys  and  the  proposed  route 
with  reference  to  the  section  lines,  and  the 
towns,  counties  and  rivers;  that  such  map  was 
on  that  day  approved  by  the  board  of  direc- 
tors, and  on  the  25th  of  the  same  month  was 
filed,  together  with  a  certificate  of  the  approval 
indorsed  thereon,  with  the  Secretary  of  the  In- 
terior, who  approved  the  same,  and  on  the  28th 
of  the  same  month  transmitted  it  to  the  Com- 
missioner of  the  General  Land-Offlce,  with  di- 
rections to  instruct  the  proper  local  land  officers 
to  withdraw  from  sale  or  other  disposal  all 
the  odd-numbered  sections  falling  within  the 
limits  of  twenty  miles  on  each  side  of  the  line 
of  the  route.  On  Ihe  8th  of  April  following  the 
Commissioner  transmitted  by  mail  a  copy  of 
the  map  to  the  register  and  receiver  of  the  lo- 
cal land  office  at  Beatrice,  in  Nebraska,  but  it 
was  not  received  bv  them  until  the  13th  of  that 
month.  On  the  8"th  of  April,  1870,  one  Clark 
Irvin  entered  the  lands  in  question  at  the  land 
office  in  Beatrice,  and  on  the  1st  of  No< 
1871,  a  patent  was  issued  to  him.  At  the  time 
of  his  entry  no  instructions  had  heen  received 
from  the  Land  Department  of  the  Government 
that  the  lands  were  withdrawn  from  market, 
and  be  made  his  entry  without  any  actual 
knowledge  of  the  filing  of  the  company's  map 
with  the  Secretary,  or  of  his  order  to  withdr-™- 

the  lands  from  market.   Subsequently  the  o 

pany  applied  to  the  Land  Department  for  a 
patent  of  the  lands,  and  tendered  the  necessary 
fees  and  charges.  The  application  was  refused 
On  the  ground  that  Irvin's  right  of  entry  had  at- 
tached to  the  lands  and  a  patent  for  them  had 
been  issued  to  him.  The  plaintiff  deraigned  title 
from  the  railroad  company,  and  the  defendant 
deraigned  title  from  Irvin,  by  deed,  for  which  he 
paid  a  valuable  consideration,  without  notice  of 
.the  claim  of  the  plaintiff.  It  thus  appears  that 
the  defendant  made  his  entry  and  therefore  ac- 
quired whatever  rights  he  possesses  after  the 
map  of  the  company  designating  its  route  had 
been  filed  with  the  Secretary  of  the  Interior, 
March  25, 1N70,  and  the  route  had  thereby  bo- 
come  definitely  established.  The  title  of  the 
company  to  the  adjoining  odd  sections  was  thi-n 
fixed.    No  rii:ti|j  could  lie  initiuted  suhsequent- 

S  which  could  affect  that  title.     The  entry  of 
e  defendant  being  on  the  Sth  of  April  after- 
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wards  created  no  interest  in  him,  and  the  patent 

issued  upon  that  entry  passed  none. 

All  other  questions  presented  in  this  case  are 
fully  considered  in  Van  Wyek  v.  Knetalt,  and 
we  see  no  ground  to  change  the  conclusions 
then  reached.  For  the  reasons  there  stated,  the 
decree  of  the  court  below  mutt  therefore  be  af- 

Jameu  II.  Mckonney,  Clerk,  Sup.  Court.  D.  S. 


PENN  NATIONAL  BANK,  Appt., 

JAMES  T.  FURNESS,  FRANCIS  BRIN- 
LEY,  Administrator  of  Edward  L.  Brin- 
ley, Deceased,  et  al, 

(See  S.  C,  Reporter's  ed.,  KB-3BL) 

Partnership— neither  retiring  member  nor  old 
firm  liable  for  loan*  to  new  firm  wed  in  pay- 
ment of  hit  capital  and  debtt  of  old  firm. 

Certain  members  of  a  copartnership  agreed  to 
cay  a  retirlna  member  a  died  amount  aslnla  capi- 
tal, all  erroneously  believing  the  firm  to  besolvent 


Of  the  old 

, ,.,,. , (Him  theholders 

of  lta  notes  cannot  charge  the  old  firm  or  the  retir- 
ing partner  with  the  money  loaned  on  said  notes, 
although  it  was  tbus  applied. 


[No! 


APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Pen  o- 

The  bill  in  this  case  was  filed  In  the  court  be- 
low by  the  appellant,  to  charge  the  defendants 
with  certain  moneys  upon  an  accounting. 

The  court  below"  having  entered  a  decree  dis- 
missing the  bill  the  complainant  appealed  to 
this  court. 

The  facta  of  the  case  are  stated  by  the  court. 

Mr.  Nathan  H.  Sharpie**,  for  appellant. 

Mr.  Charles  Hart,  for  Fu mess  et  al. ,  ap- 


Mr  Justice  Field  delivered  the  opinion  of      [37' 

the  court: 

This  is  a  suit  by  the  Penn  National  Bonk  to 
charge  the  firm  of  Furness,  Brinley  &  Co.,  of 
Philadelphia,  with  moneys  obtained  from  the 
Bank  by  the  firm  of  Furness,  Ash  &  Co.,  of 
that  city,  in  a  discount  of  its  paper,  and  used 
in  payment  of  the  debts  of  the  first  firm;  and 
also  to  charge  the  defendant  Edward  L.  Brin- 
ley with  the  moneys  thus  obtained  by  Furness, 
Ash  &  Co.,  which  were  used  to  pay  its  debt  lo 

It  appears  from  the  record  that  for  many 
vears  preceding  January  1,  1878,  the  firm  o'f 
5"umess,  Brinlev  &  Co.  was  engaged  in  busi- 
ness ss  auctioneers  in  the  City  of  Philadelphia, 
and  was  in  good  standing  and  credit.  It  con- 
sisted, up  to  October  1,  1878,  of  James  T. 
Furness,  Edward  L.  Brinley,  Joshua  P.  Ash, 
William  II.  Ash,  Henry  Day  and  DaweaE.  Fur- 
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cess.  At  that  time  Henry  Day  and  DawesE. Fur- 
ness retired  from  the  firm.  Soon  afterwards 
Edward  L.  Brinley  expressed  a  desire  also  to 
retire  from  it.  An  agreement  was  accordingly 
entered  into  between  him  and  James  T.  Furness 
and  Joshua  P.  Ash  to  the  effect  that  he  should 
retire,  his  retirement  to  take  place  aa  of  the  first 
of  July.  1877,  but  not  to  be  announced  until 
the  first  of  January,  1878,  and  that  he  was  to 
78]  withdraw  aa  his  capital  in  the  firm,  $35,000,  to 
be  paid  in  monthly  payments  of  $5,000,  com- 
mencing on  the  first  of  December,  1877.  For 
the  payment  of  this  amount  James  T,  Furness 
and  Joshua  P.  Ash  made  themselves  individu- 
ally liable.  On  the  first  of  January,  1878,  Brin- 
lev's  retirement  was  accordingly  announced, 
arid  a  new  firm  was  then  formed  under  the 
name  of  Furness,  Ash  &  Co.,  consisting  of 
James  T.  Furness,  Joshua  P.  Ash  and  William 
H  Ash,  to  continue  the  same  business  at  the 
same  stand,  as  successors  of  Furness,  Brinley  & 
Co.  This  new  firm  existed  only  till  the  15th  of 
March  following,  when  it  failed.  During  its 
continuance  it  obtained  larpe  discounts  of  its 
paper  at  the  Penn  National  Bank  and  from 
other  parties,  and  the  money  derived  from  them 
was  used  by  it,  among  other  purposes,  to  pay 
the  installments  of  (5,000  each  month  to  Ed- 
ward L.  Brinley,  the  retired  partner.  Of  the 
amount  agreed  upon,  $20,000  were  thus  paid. 
On  the  retirement  of  Edward  L.  Brinley  from 
the  old  firm,  and  the  formation  of  the  new  firm, 
the  insolvent  condition  of  the  old  firm  was  un- 
known to  its  members;  but  upon  an  examina- 
tion of  their  books  after  the  failure  of  the  new 
firm,  It  appeared  that  the  old  firm  was  in  fact 
Insolvent  on  the  first  of  July,  1877,  and  on  the 
first  day  of  January,  1878'.  The  bill  in  the 
present  case  charges  that  this  agreement  for  the 
retirement  of  Bnniey  and  the  payment  to  bim 
of  $35,000  was  made  with  knowledge  of  the 
insolvency  of  the  old  firm  and  upon  a  corrupt 
conspiracy  between  the  partners  to  enable  Brin- 
ley  to  fraudulently  withdraw  his  capital  from 
tie  firm  and  escape  liability  for  its  debts.  It 
also  charges  that  the  discounts  of  (he  paper  of 
the  new  firm  were  promoted  by  false  state- 
ments on  the  part  of  Edward  L.  Brinley  to  in- 
fluence parties  who  discounted  the  paper;  and 
tbat  Ibey  were  made  to  carry  out  the  corrupt 
scheme  mentioned.  All  the  allegations  of  fraud 
and  conspiracy  are  explicitly  and  emphatically 
denied  in  the  answers  of  the  defendants,  and 
tbey  are  wholly  unsustained  by  the  proofs.  Al- 
though the  business  of  the  old  firm  for  the  last 
years  of  its  existence  was  loosely  conducted, 
there  is  not  the  slightest  evidence  that 


,—,  rosy  have  suspected  its  condition,  but  if  so  he 
'  kept  his  suspicions  to  himself,  in  no  way  inti- 
mating them  to  the  other  members  of  the  firm. 
He  kept  the  accounts  of  the  partnership,  and  it 
does  not  appear  that  any  other  member  knew 
anything  of  them.  It  is  clear  that  they  believed 
tbe  firm  was  financially  sound,  and"  not  only 
capable  of  paying  all  its  debts  but  that  there 
was  a  large  surplus.  It  also  appears  tbat  the 
plaintiff  Bank  at  the  time  it  discounted  the  pa- 
per of  Furness,  Ash  &  Co.  knew  who  composed 
tbat  firm  and  relied  entirely  upon  its  solvency 
to  meet  its  obligations. 

The  case,  then,  stands  thus:    Certain  mem- 
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hers  of  tbe  copartnership  agreed  to  pay  another 
member  a  fixed  amount  as  his  capital,  on  his 
withdrawal  from  the  concern,  all  parties  believ- 
ing at  the  time  in  the  firm's  solvent  condition. 
The  member  accordingly  withdraws  and  anew 
partnership  is  thereupon  formed  between  the 
remaining  members.  The  new  firm,  on  its  own 
responsibility,  borrows  money  on  its  notes  from 
different  parties — among  others  from  the  plaint- 
iff— who  were  acquainted  with  its  members,  and 
pays  part  of  the  capital  as  agreed  upon  to  tbe 
retiring  member  and  also  some  of  the  debts  of 
the  old  firm.  Soon  afterwards  the  new  firm 
fails, and  the  plaintiff  Bank  now  seeks  to  charge 
the  old  firm  with  the  moneys  thus  loaned, 
which  were  used  to  pay  its  debts,  and  tbe  retir- 
ing member  for  the  amount  due  to  him.  We 
are  clear  that  this  cannot  be  done.     The  dis- 

new  firm  and  the  plaintiff.  No  credit  was  given 
to  the  old  firm  or  to  the  retired  partner.  It  was 
not  a  matter  between  the  Bank  and  either  of 
them.  It  is  simply  a  common  instance  of 
credit  given  to  an  insolvent  firm  without  knowl- 
edge by  the  lender,  of  its  insolvency;  and  in  the 
course  of  business  the  loss  is  to  be  ascribed  to 
overconfldence  in  the  firm's  responsibility, 
whilst  in  ignorance  of  its  true  condition. 

The  old  firm  remains  liable  for  its  debts  con- 
tracted whilst  it  was  in  existence,  and  unpaid, 
and  the  retired  member,  as  a  partner  in  that  firm, 
is  liable  with  the  other  partners;  and  it  seems 
from  tbe  record,  that  since  the  failure  of  the 
new  firm  he  has  himself  discharged  outstand- 
ing liabilities  of  the  old  firm  amounting  to  over 
$37,000,  exceeding  by  about  $17,000  the  sums 
paid  to  him  by  the  new  firm.  The  new  firm  is 
alone  liable  for  the  de  its  oMts  own  contracting-. 
They  cannot  bo  transferred  to  others  with  whom 
the  plaintiff  never  dealt. 

The  case  is  different  from  those  where  a  re- 
tiring partner  draws  out  a  portion  of  the  capi- 
ta] of  the  concern  with  an  agreement  that  the 
other  members  will  pay  the  debts,  and  it  turns 
out  tbat  the  firm  was  at  the  time  insolvent. 
There  the  retiring  party  will  be  held 'to  restore 
thecapital,  so  tar  as  may  be  necessary  to  pay 
tbe  debts  of  the  concern  existing  at  tbe  time, 
and  this,  too,  whether  there  was  any  fraud  de- 
signed in  tbe  transaction  or  not.  He  can  not  be 
permitted  to  remove  any  portion  of  the  capital 
of  the  insolvent  concern  beyond  the  reach  of  its 
existing  creditors,  if  necessary  to  satisfv  their 
demands,  nor,  if  there  be  anv  scheme  of  future 
fraud  in  the  removal,  beyond  the  reach  of  its 
future  creditors.  Here  the  defendant  Brinley 
has  paid,  as  already  mentioned, in  the  discbarge 
of  the  debts  of  the  old  firm,  several  thousand 
dollars  more  than  he  received  as  his  capital  in 
that  concern  from  the  new  firm.  There  h.is 
becu  no  attempt  at  any  time  on  his  part  to  avoid 
the  liabilities  falling  upon  him  as  one  of  the 
partners  in  that  firm. 

Tbe  case  of  Am/ermn  v.  Mallbg,  2  Vcs.  Jr., 
244,  to  which  counsel  of  appellant  refers  as  a 
bciicnn  li^'ht  for  uearlv  »  hundred  years  in  this 
branch  of  the  law,  differs  from  the  one  at  liar 
in  esscni  inl  particulars.  There,  upon  tbe  retire- 
ment of  a  partner  in  the  firm  of  Maltby  &Sons, 
a  flelitioii*  account  was  made  up.  showing  an 
indebtedness  to  him  of  several  thousand  pounds, 
which  was  entered  upon  tbe  books  of  the  firm. 
This  was  done  without  any  esamiaati'in  of  the 
108 
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books  at  the  time,  or  valuation  of  the  property 
of  the  firm,  or  calculation  of  its  debts,  and  do 
public  notice  was  given  of  the  retirement  of  the 
partner  except  by  changing  the  title  of  the  firm 
Id  tbe  books  of  the  Bank  of  England,  and  other 
books,  from  Maltby  &  Sons  to  Maltby  4  Sod. 
The  other  members  continued  the  partnership 
and  failed.  On  a  bill  filed  by  its  assignee,  an 
account  was  decreed  in  favor  of  the  new  part- 
nership agamst  the  retiring  partner  for  the  mon- 
eys thus  received,  owing  to  the  circumstances 
of  fraud  attending  the  transaction.  In  decid- 
ing tbe  case  the  Chancellor,  after  observing  that 
when  partners  make  up  an  account  of  profits 
13811  which  do  not  exist  It  is  colorable,  said:  "If  at 
tbe  close  of  tbe  former  partnership  he  (the  re- 
tiring partner)  was  bona  fide  entitled,  all  the 
payments  were  just  and  legal;  if  he  was  not 
bona  fide  entitled  to  any  demand  on  account  of 
tbe  former  partnership  as  against  the  two  about 
to  form  a  new  partnership,  but  that,  to  the 
knowledge  and  conviction  of  all  three,  was  mere 
color  and  Dot  a  real  but  a  nominal  transaction, 
all  tbe  payments  were  made  not  merely  with- 
out consideration  but  upon  a  bad  considera- 
tion ,  and  such  as  a  court  of  equity,  and,  I  think, 
a  court  of  law,  equally,  ought  to  condemn." 
page  256.  This  is  nothing  more  than  declaring 
that  a  suit  will  lie  by  the  assignee  of  a  bankrupt 
concern  to  compel  a  retired  partner  to  account 
for  moneys  paid  to  him  by  the  firm  upon  a 
fraudulent  claim. 

In  the  case  at  bar  there  was  no  fraudulent 
claim  advanced.  The  amount  to  be  paid  Brin- 
lev  was  for  tbe  capital  put  by  him  into  the  firm 
of  Furoeas,  Brinley  &  Co. ,  all  tbe  partners,  ex- 
cept perhaps  one  of  them,  supposing  at  the  time 
of  his  retirement  that  the  firm  was  not  only  sol- 
vent.but  In  possession  of  a  large  surplus;  and  tbe 
plaintiff  is  neither  the  new  company  nor  its  as- 
signee, but  the  Bank  which  lent  the  money  to 
that  company  upon  its  supposed  solvency,  and 
now  seeks  to  charge  the  parties  to  whom  (he 
company  paid  it  in  discharge  of  its  obligations. 
Equity  does  not  follow  money  thus  lent  into 
the  hands'  of  persons  to  whom  it  has  been  paid 
in  discharge  of  obligations  to  them  and  with 
whom  the  lender  had  no  relations. 
Decree  affirmed. 


True! 


loKeonoy,  Clerk,  Sup.  Court,  D.  8. 


JOSE  AURRECOECHEA,  Rff.  in  Err., 


JOSEPH  L.  BANGS,  Admr.  of  Amos  S. 
Bangs,  Deceased. 

(See  8.  C  Reporter's  od„  881-8ST.) 

Public  lanfa—fiit  to  hate  legal  holder  declared 
to  he  a  truitce— grant  of  teltool  lands  to  Cali- 
fornia—Act  of  July  S3,  18G6. 


ciiy  nit'  i-iM'i'v*n   iiiu    unuumurizfj  survey  anu  se- 
lecllfni ,b.v  tliottateof  Ciillforcitu,  of  Fchrml  inn.l<< 

S ranted  by  the  Act  of  March  8,  IBM,  land  claimed 
i  be  within  a  valid  Mexican  grant  Is  within  tbe 


ry  v.  Doyle,  b» 
[No.  708.] 
5, 1885.  Decided  Apr.  13.  2885. 


claims  under  the  invalid  selection  made  by  the 
The  case  of  Huff;  v^Do jle,  bfc  23,  p.  970.  affirmed. 
Submitted  Jan.  S 

:N  ERROR  to  tbe  Supreme  Court  of  the  Stato 
of  California. 

The  petition  in  this  case  wsa  filed  in  tbe 
Third  District  Court,  County  of  Alameda, 
California,  by  the  plaintiff  in  error,  to  hold  the 
defendant,  who  had  the  legal  title  to  certain 
premises,  to  be  a  trustee  for  the  plaintiff. 

The  court  sustained  a  demurrer  and  rendered 
Judgment  for  the  defendant.  This  judgment 
having  bean  affirmed  on  appeal,  by  tbe  court 
below,  tbe  complainant  sued  out  this  writ  of 


o  the  Supreme  Court 


Mettri.  Edwaxd   J.  Pringle  and   B.  F. 
Grant,  forplaln  tiff  in  error. 
Mr.  A.  Chester,  for  defendant  in  error. 

Mr.  Juttice  Miller  delivered  the  opinion  of      ra«»i 
the  court:  '      <J 

This  Is  a  writ  of  ei 
of  California. 

The  case  relates  to  tbe  title  to  lands  in  that 
State  and  was  decided  on  a  demurrer,  which 
was  sustained,  to  a  petition  of  plaintiff  in  er- 
ror. This  petition  was  in  the  nature  of  a  bill 
in  chancery  seeking  to  hold  the  defendant,  who 
had  the  legal  title  to  the  land,  by  a  patent  from 
the  United  States,  to  be  a  trustee  for  tbe  plaint- 
iff, on  the  ground  that  in  a  contest  between 
the  two  before  the  Land  Department  the  officer 
of  that  department  had,  by  the  decision  In  favor 
of  the  defendant,  deprived  plaintiff  of  his  su- 
perior right  by  a  misconstruction  of  the  law. 

The  land  in  controversy  was  within  the  ex- 
terior limits  of  a  claim  under  a  Mexican  grant. 
Tbe  validity  of  this  grant  was  established  by 
proceedings  under  the  Act  of  Congress  on  tbat 
subject.  But  when  tbe  survey  was  made  and 
finally  confirmed  which  ascertained  the  locali- 
ty of  this  grant,  it  was  found  that  the  lsnd  in 
suit  was  not  within  it  This  fact  was  estab- 
lished on  June  6,  1871,  by  the  confirmation  of 
tbe  final  survey  of  that  grant. 

On  July  1,1871,  the  map  of  the  congression-  [383] 
a)  survey  of  the  township,  which  included  tbe 
land  ana  which  was  completed  by  subdivision 
into  sections  and  quarter  sections,  was  filed  In 
the  local  land  office  of  the  district  of  San  Fran- 
Bangs,  tbe  defendant,  who  bad  been  residing 
on  the  laud  for  some  lime,  made  and  filed  with 
tbe  register  and  receiver  his  declaratory  state- 
ment asserting  an  intention  to  preempt  the 
land  June  26, 1671.  Under  this  claim  tbe  de- 
fendant, having  complied  with  the  require- 
ments of  law,  received  the  patent  of  which 
plaintiff  claims  the  benefit. 

Plaintiff's  superior  equity,  as  he  sets  It  out 
in  his  petition,  arises  under  the  Act  of  Congress 
of  March  3,  1853,  granting  to  the  State  of  Cali- 
fornia every  sixteenth  and  thirty -sixth  section 
of  tbe  public  lands  for  school  purposes.  10 
Stat,  at  L.,  244.  As  none  of  the  public  lands 
in  California  hod  been  surveyed,  It  could  not 
then  be  known  where  these  school  sections 
would  be  located;  and  in  view  of  the  fact  that  , 

many  settlements  would  bemade  on  tbose  sec- 
tions before  they  could  be  ascertained  by  sur- 
vey, the  seventh  section  of  the  Act,  while  vail-  i 
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dating  the  claims  of  such  settlers,  authorized 
the  State  to  select  other  lands  in  lieu  of  them, 
and  in  lieu  of  such  as  were  reserved  for  public 
use  or  taken  for  private  claims. 

The  history  of  the  attempt  of  the  State  to 
make  these  surveys  for  herself,  and  to  exercise 
the  right  of  selection  under  this  seventh  sec- 
tion of  the  Act  of  1853,  is  given  in  the  opinion 
of  this  court  in  the  case  of  Huff  v.  DoyU,  93 
U.  6. .  558  [Bk.  28,  L.  ed.  975],  and  reference  is 
here  made  to  that  history  for  an  understanding 
of  the  present  case.  Indeed  the  land  in  that 
case,  as  in  this,  was  a  port  of  the  Mexican  claim 
Las  Pocilas,  and  the  principles  announced  in 
that  case  are  decisive  of  this. 

It  appears  from  the  history  there  detailed 
that  the  Land  Department  of  the  United  States 
refusing  to  recognize  the  surveys  made  by 
state  authority,  and  the  selection  made  by  the 
State  and  sola  and  certified  to  Its  purchasers, 
Congress,  on  July  S3,  1886  (14  Stat.  atL., 
218),  passed  an  Act  for  the  relief  of  such  per- 
sons and  to  remedy  the  evils  of  this  unauthor- 
ised action  on  the  part  of  the  State  of  Califor- 
nia as  far  aa  possible. 
II  The  first  section  of  this  Act  is  as  follows : 
"  That  in  all  cases  where  the  State  of  Califor- 
nia has  heretofore  made  selections  of  any  por- 
tion of  the  public  domain  In  part  satisfaction  of 
any  grant  to  the  State  by  any  Act  of  Congress, 
and  has  disposed  of  the  same  to  purchasers  in 
rood  faith  under  her  laws,  the  lands  so  selected 
dial!  be  and  .hereby  are  confirmed  to  said 
State."  A.  proviso  making  several  exceptions 
to  this  confirmation  excluo.es  from  it,  among 
others,  "any  land  held  or  claimed  under  any 
valid  Mexican  or  Spanish  grant."  The  second 
section  makes  it  the  duty  of  the  authorities  of 
the  State,  when  the  selections  named  in  section 
1  have  been  made  upon  land  which  has  been 
surveyed  by  the  authorities  of  the  United 
States,  to  notify  the  register  of  the  land-office 
of  such  selection,  and  if,  upon  inquiry  by  the 
local  officers,  such  selection  is  found  to  be  in 
accordance  with  section  1,  the  Commissioner 


and  section  of  the  statute  had  reference  to  coses 
where  the  selections  had  been  made  of  lands 
which  had  been  surveyed  at  the  date  of  the 
passage  of  the  Act 

The  third  section  made  provisions  for  selec- 
tions made  of  lands  which  had  not  been  sur- 
veyed by  the  United  States  at  the  date  of  the 
statute,  which  is  the  case  before  us.  This  sec- 
tion says  that  the  selection  bo  made  shall  have, 
when  the  lands  are  afterwards  surveyed,  the 
same  force  and  effect  as  the  preemption  rights 
of  a  settler  on  theunsurveyed public  lands,  and 
the  claimant  shall  be  allowed  the  same  time 
after  the  surveys  have  been  made  to  prove  up 
bis  purchase  as  is  allowed  under  the  preemption 
laws. 

The  bill  alleges  that  in  (he  year  1863  the 
State,  by  its  agent,  selected  this  land  and  sold 
ft  to  a  purchaser  for  a  valuable  consideration, 
from  whom  plaintiff  purchased  it.  It  then  al- 
leges that  some  time  in  the  year  1866  this  se- 
lection was  made  known  to  the  register  and 
receiver  of  the  land-office,  and  a  note  of  it  made 
on  their  books.  Complainant  further  says  that 
within  three  months  after  the  completion  of  the 
surveys  by  the  United  States  lie  appeared  be- 
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fore  these  officers  and  asserted  his  claim  under 
that  selection,  and  proved  it  upon  the  contest 
with  Bangs  before  the  department. 

There  would  seem  to  be  no  objection  to  the 
case  made  by  plaintiff  but  for  the  fact  that  the  [385] 
land  in  controversy  was,  at  the  time  of  this  se- 
lection by  the  State,  part  of  a  claim  under  a 
Mexican  grant.  The  grant  itself  was  confirmed 
as  valid  by  judicial  proceedings,  though  upon 
final  survey  this  piece  of  land  did  not  fall 
within  it.  But  the  exclusion  of  the  proviso  of 
the  first  section  of  the  Act  of  1866  is  of  land 
held  or  daimed  under  a  valid  Mexican  grant. 
This  land  was  claimed  under  a  Mexican  grant, 
which  proved  to  be  valid,  though,  as  located, 
it  did  not  include  all  the  land  claimed. 

In  the  case  of  Huff  v.  Doyle,  already  cited, 
we  held  that  land  embraced  in  this  Mexican 
claim,  though  not  included  in  the  final  survey, 
was  within  the  excepting  clause  of  the  proviso 
of  the  Act  of  1866. 

When  this  selection  was  made  by  the  Slate  in 
1866,  the  land  was  not  subject  to  such  selec- 
tion. The  Act  of  making  such  a  selection 
was  a  nullity.  It  conferred  no  right  to  the  State 
or  its  vendee,  and  when  the  United  States  made 
its  remedial  and  confirmatory  statute  it  refused 
to  confirm  selections  within  the  bounds  of  Mexi- 
can claims,  and  did  not  confirm  this. 

But  in  the  case  of  Huff  v.  DoyUvie  held  that, 
after  the  grant  was  surveyed  and  the  surplus 
thus  restored  to  the  public  domain  and  the  con- 
gressional survey  completed,  the  party  might 
then  present  his  claim  under  the  selection,  and 
if  no  superior  right  existed  he  would  be  entitled 
to  the  land.  We  said,  referring  to  this  legisla- 
tion: "In  all  this  we  see  the  purpose  of  Con- 
gress to  refer  the  exercise  of  the  right  of  the 
State  to  select  indemnity  for  school  lands  to  the 
condition  of  the  lands  for  which  indemnity  is 
claimed,  as  well  as  those  out  of  which  it  is 
sought  at  the  time  the  official  surveys  arc  made 
and  filed  in  the  proper  office,  or  as  soon  there- 
after as  the  right  is  asserted." 

In  that  case  the  claimant  under  tbe  State 
made  and  proved  up  his  claim  as  soon  as  the 
survey  was  made,  and  the  land  was  according- 
ly certified  to  the  State.  His  opponent,  who 
had  also  made  his  declaration  as  preemptor 
while  the  land  was  still  claimed  under  the 
Mexican  grant,  which  claim  was  for  that  rea- 
son also  void,  and  before  tbe  public  survey  or 
the  survey  of  that  grant  was  made,  renewed  bis 
claim  after  that  of  plaintiff,  and  was  reject-  rasA 
ed.  To  both  parties  tbe  condition  of  theland,  ■ 
as  liable  to  either  claim  at  tbe  time  the  claim 
was  riahtfully  asserted,  governed  the  case. 

In  the  case  before  us  the  preemptor  was  the 
first,  after  the  land  ceased  to  be  a  part  of  the 
Mexican  claim  and  was  restored  to  the  public 
domain,  tomakeopplicationtotheland-omceand 
assert  his  right  to  appropriate  it  as  public  land. 
The  officers  of  the  deportment  recognized  his 
claim,  ns  we  think  they  were  bound  to  do,  for 
the  land  had  only  a  few  days  before  this  be- 
come public  land,  and  thus  liable  to  preemp- 
tion or  to  the  valid  selection  of  the  State.  The 
invalid  selection,  made  at  a  time  when  the  land 
was  not  subject  to  selection,  was  not  made  good 
by  the  Act  of  1866, which  expressly  excluded  it; 
and  while  we  held  that,  after  the  land  became 
public  land  and  liable  to  selection  tbe  farmer 
selection  might  be  made  good,  its  validity  could 
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only  relate  to  the  time  of  its  assertion  in  the 
laud-office  after  it  became  bo  liable. 

But  if,  before  this  latter  proceeding  was  had, 
or  notice  to  the  land-office  or  an  intention  to  rely 
on  the  old  selection  was  given,  other  rights  had 
Intervened,  the  state  right  of  selection  could 
not  be  made  to  the  prejudice  of  those  rights. 

On  this  principle  we  think  all  the  benefit 
which  could  possibly  be  derived  from  the  con- 
firmatory Act  of  1B66  in  regard  to  Bach  cases  as 
this  is  had,  while  the  just  rights  of  others  are 
preserved.  The  statute,  in  express  language, 
rives  the  holder  of  the  invalid  state  selection 
the  same  right  as  a  preemption  settler  on  un- 
surveyed  lands,  and  no  more.  Here  Bangs 
had  asserted  his  right  as  soon  as  the  land  was 
released  from  the  Mexican  claim  and  a  few 
days  before  the  congressional  survey  became 
fixed.  The  least  that  can  be  said  of  Bangs' 
claim  is,  that  it  was  of  equal  force  when  the 
maps  of  these  surveys  were  filed,  and  by  his 
superior  diligence,  in  a  lawful  manner,  he  ob- 
tained the  patent,  and  plaintiff  has  no  tapwior 
equity  which  should  take  it  from  him. 

As  to  the  allegation  in  the  bill  that  Bangs 
made  a  forcible  intrusion  on  the  possession  of 
complainant  in  September,  1870,  before  the  land 
became  public  land,  that  was  a  question  to  be 
[387]  considered  by  land  officers  in  the  contest  be- 
tween the  parties,  and  is  not  a  fraud  or  mistake 
for  which  the  patent  can  be  held  to  inure  to 
plaintiff's  benefit.  Nor  does  the  plaintiff  rely 
on  it  as  sufficient  His  claim  to  the  benefit  of 
defendant's  title  rests  upon  the  selection  made 
under  state  authority.  That  is  the  question  of 
federal  law  which  this  court  must  decide,  and, 
as  we  have  seen,  that  was  well  decided  against 
him  by  the  state  court 

It*  dterce  it  accordingly  affirmed. 

Jose  Aurrecoechea,  PUT.  in  Err., 

Duncan  Sinclair'  at  al.— No.  2G8. 

This  case  Is  submitted  on  the  same  facts  and 

principles  and  the  same  briefs  as  the  foregoing 

case,  and  the  same  Judgment  necessarily  fol- 


Jose  Aurrecoechea,  Plff.  In  Err., 

Joseph  Bangs  et  al— No.  1014. 

Jose  Aurrecoechea,  Plff.  in  Err., 

George  Oerk  at  of.— No.  1015. 

Jose  Aurrecoechea.  Plff.  in  Err., 

John  W.  Clark  it  at.— So.  1018. 

Jose  AurTecoechea,  Plff.  in  Err., 

Earl  B.  French  it  at.  No.  1017. 

In  accordance  with  stipulations  by  the  parties 

on  file  in  this  court,  that  the  above  mentioned 

cases  should  abide  the  result  of  the  Judgi 

In  the  case  of  the  plaintiff  against  Amos  Bi 

the  judgments  in  the  cases  are  affirmed. 

T^tie  copy-   Test; 

James  B.  MeKenney,  Oerk,  Sup.  Court,  U.  S. 
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PENSTEDT,  Partners  as  H.  An  &  Co., 
KT  AL.,  Plffg.  in  Err., 

TAXING  DISTRICT  OF  SHELBY  COUN- 
TY (Tenn.)ET  *i* 
(See  H.  O,  Beportert  ed.,  B87-SW.) 

Gorutittitiorial  law — impairing  obligation  of  con- 
tract* validity  of legUlation  of  Tnmmmpn- 
■'-*--  fa  rvfanding  of  tf'~*  ■     ' 

tnurtieipalitf/  of  A 


State  of  T 

This  writ  of  error  Is  prosecuted  by  the 
plaintiffs  in  error,  to  reverse  the  decree  of  the 
court  below  affirming,  with  certain  modifica- 
tions, the  decrees  of  the  Chancery  Court  of 
Shelby  County,  Tennessee,  in  three  cases  which 
were  heard  together  in  the  court  below. 

The  facta  of  the  cue  are  sufficiently  stated 
by  the  court. 

JsmWa 

Wm.  N.  9need,  for  plaintiffs  tr 

Mr,  S.  P.  Walker,  for  the  Taxing  District 
of  Shelby  County,  defendant  in  error.  < 

Alain.  Minor  MerHweathor  and  .Lau- 
rence Lamb,  for  defendants  in  error. 

Mr.  Jiatiee  Miller  delivered  the  opinion  of      t388>    ' 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  Tennessee. 

By  an  Act  of  the  Legislature  of  the  State  of 
Tennessee,  approved  January  SB,   1870,  the  '• 

charter  of  the  City  of  Memphis  was  repealed; 
and  by  another  Act.approved  the  same  day,  the 
territory  which  bad  constituted  the  city  was  < 

created  a  taxing  district;  and  the  property  of 
the  city  and  all  debts  due  to  It  and  all  uncol-  ' 

looted  taxes  were  vested  In  the  State. 

On  March  18th  of  the  same  year  another 
statute,  familiarly  called  "Chapter  83,"  directed 
the  appointment  of  an  officer  for  each  of  the 
corporations  whose  charter  was  repealed  by  { 

tbe  earlier  statute,  to  be  called  the  receiver  of 
back  taxes,  who  was  to  be  under  the  control       «„ 
of  a  court  of  chancery  in  the  collection  and      Ia89J    - 
paying  out  of  the  taxes  so  collected  by  him. 
Section  9  of  this  Act  directs  that  "be  shall  • 

distinguish,  in  making  such  payments,  the  re- 
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-e  derived,  showing  what  is  collected 

taxes  for  general  purposes  and  what  for  taxes 
for  special  purposes,  designating  the  particular 
or  special  purpose,  so  that  the  same  ma;  be 
kept  separate  in  the  State  treasury,  in  order 
that  the  treasurer  may  pay  the  same  according 
to  any  Hen,  priority  or  equity,  if  any,  which 
may  be  declared  by  the  chancery  court,  touch- 
log  any  of  said  funds,  In  favor  of  any  creditor 
or  class  of  creditors."  Another  section  author- 
ized the  receiver  of  back  taxes  to  file  a  bill  iu 
chancery,  in  the  name  of  the  State,  in  behalf  of 
all  the  creditors,  against  all  delinquent  taxpay- 
ers, for  the  ascertainment  and  enforcement  of 
the  rights  of  the  parties  in  regard  to  these  back 
Uxes  unpaid. 

Such  a  bill  was  filed,  and  important  proceed- 
ings have  been  had  under  It. 

A  bill  was  pending,  however,  in  the  Circuit 
Court  of  the  United  States  before  the  bill  au- 
thorized by  this  statute  was  filed,  which  sought 
to  enforce  the  collection  of  taxes  by  certain 
parties,  to  which  the  receiver  of  back  taxes  was 
afterwards  made  a  defendant;  and  under  that 
bill  a  decree  was  rendered  which  treated  the 
main  provisions  of  this  state  legislation  as  void. 
On  appeal  from  that  decree  this  court  reversed 
It  and  announced  certain  principles  which  up- 
held the  validity  of  the  legislation  of  the  State, 
but  maintained  the  power  of  courts  of  the 
United  States  to  enforce  against  the  receiver 
and  in  his  hands  any  decree  or  Judgment  by 
mandamus  for  levying  and  collecting  taxes 
which  had  been  mane  by  such  court  prior  to 
the  beginning  of  this  legislation. 

The  case — a  report  of  which  contains  the  his- 

Sy  of  this  legislation  and  the  statutes  above 
erred  to — is  that  of  Merriweather  v,  Barrett, 

102U.  "      '""  
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taxes, of  certain  classes  of  outstanding  indebted- 
ness of  the  City  of  Memphis, and  fixed  the  rate, 
}]  not  always  the  same,  at  which  they  might  be 
received,  chiefly  at  the  rate  of  fifty  cents  on 
payment  of  taxes  for  each  dollar  of  indebted- 

The  collection  of  these  taxes  and  their  distri- 
bution continued  under  the  supervision  of  the 
court  of  chancery  in  the  suit  already  men- 
tioned, and  many  orders  and  decrees  on  the 
subject  were  made. 

The  State  in  the  meantime  passed  statutes 
which  authorized  the  Taxing  District  to  com- 
promise the  indebtedness  of  the  City  of  Mem- 
phis, by  taking  up  its  old  obligations  and  issu- 
ing bonds  of  the  Taxing  District  at  the  rate  of 
fifty  cents  of  the  latter  for  one  dollar  of  the 

The  two  statutes  on  this  subject  which  are 
supposed  to  violate  the  Constitution  of  the 
United  States  were  passed  March  23,  1883. 

One  of  these  Acts,  chapter  170  of  the  Acts 
of  that  year,  authorizes  all  municipal  corpora- 
tions and  taxing  districts  to  compromise  and 
settle  their  debts,  and  to  issue  the  bonds  and 
coupons  of  taxing  districts  at  the  rate  of  fifty 
per  cent  of  the  principal  and  past  due  interest; 
and  a  section  of  the  Act  is  as  follows: 

"Sec.  IS.  Be  it  further  enacted,  Thstthcac- 
«eptance  and  consummation  by  any  creditor,  of 
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the  compromise  provided  by  this  Act,  shall  of 
Itself  operate  10  assign  and  transfer  to  said 
municipal    corporation  or  taxing  district  all 

his  rights  to  and  claims  against  the  uncollected 
taxes  or  other  assets  whatever  of  said  munici- 
pal corporation,  with  the  right  in  said  munici- 
pal corporation  or  taxing  district  to  enforce  the 
same  either  in  its  own  name  or  in  the  name 
of  the  creditor;  the  funds  that  may  be  realized 
therefrom  to  be  paid  into  the  designated  de- 
pository of  such  municipality  or  taxing  dis- 
trict; and  they  are  hereby  devoted  and  appro- 
priated exclusively  to  the  payment  of  the  bonds 
and  coupons  that  come  under  the  provisions  of 
this  Act." 

The  other  statute,  passed  the  same  day,  is  an 
Act  modifying  the  provision  of  chapter  09 
(March  13, 1879).  as  to  wbat  shall  be  received  in 
payment  of  back  taxes,  and  the  rate  at  which 
the  various  Items  of  debt  should  be  received. 
One  of  these  changes,  made  in  evident  relation  [3K)1 
to  the  Act  passed  the  same  day  for  refunding  L"«" 
this  old  indebtedness  by  bonds  of  the  taxing 
district,  Is  in  these  words:  "  And  provided,  fur- 
titer.  That  when  any  indebtedness  of  such  ex- 
tinct municipality  shall  be  hereafter  funded  into 
new  bonds  at  fifty  cents  on  the  dollar,  such 
new  bonds  and  matured  coupons  thereon  shall 
be  received  in  payment  of  the  back  taxes  due 
such  extinct  municipality,  at  the  same  rate  as 
herein  provided  for  Flippm  compromise  bonds." 
The  FUppin  compromise  bonds  were  to  be  re- 
ceived at  double  their  face  value. 

The  obvious  reason  for  this  was  that  both  the 
Flippm  compromise  bonds  and  the  bonds  to  be 
issued  under  the  new  Act  just  paased  repre- 
sented two  dollars  of  old  debt  for  one  dollar 
on  the  face  of  the  new  bonds;  and  this  new 
regulation  was  making  all  old  indebtedness  re- 
ceivable at  par.  It  was  necessary,  therefore,  In 
order  to  place  the  holders  of  Flippm  bonds 
who  had  compromised  this  old  debt  for  fifty 
cents  on  the  dollar,  and  those  who  might  do 
the  same  under  the  new  statute  just  passed,  at 
the  same  rate,  on  an  equality  with  those  who 
still  held  the  old  debt  unchanged,  to  make  this 
difference  in  the  rote  at  which  they  might  be 
received  for  back  taxes. 

It  is  the  decree  of  the  Supreme  Court  of 
Tennessee  holding  this  legislation  valid  which 
is  assigned  for  error,  and  the  principal  error  in 
the  case. 

The  plain  tills  In  error  are  parties  who  held 
and  still  hold  debts  against  the  City  of  Mem- 
I  phis,  which  were  not  secured  by  a  lien  or  claim 
I  oo  any  tax  specially  assessed  for  their  payment 
Their  debts  belonged  to  the  unpreferrca  class. 
While  a  large  part  of  the  debt  of  the  city  during 
the  time  between  the  first  and  latest  enactments 
we  have  mentioned  was  satisfied  by  using  it  in 

Kyment  of  back  taxes  at  the  rale  of  two  dot- 
's for  one,  or  by_  exchanging  it  for  the  new 
bonds  of  the  Taxing  District,  the  parlies  now 
complaining  did  neither,  but  still  held  their  old 
bonds  with  accumulated  interest.  It  is  to  be 
observed,  also,  that  the  special  taxes  assessed 
under  writs  of  mandamus  to  pay  judgments 
prior  to  the  repealing  law  could  only  be  paid 
in  money;  ana  as  fast  as  it  was  paid  It  was  ap- 
propriated to  the  payment  of  the  debts  for 
which  it  was  specifically  assessed.  And  so  also  .__, 
of  all  taxes  assessed  for  any  special  purpose.  I  K 
One  result  of  this  process  was  that  the  back 
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taxes  were  gradually  being  paid  and  satisfied 
by  exchange  for  this  old  indebtedness,  whereby 
the  holders  of  it,  who  sold  it  to  taxpayers  to  be 
used  for  that  purpose,  were  getting  something 
for  it,  and  both  the  indebtedness  and  the  back 
taxes  were  being  extinguished  by  a  process  of 
set-off.  For  when  a  tax  debtor  became  bv  pur- 
chase an  owner  of  any  part  of  this  debt,  the  ex- 
tinguishment of  the  tax  and  the  debt  was  clearly 
within  the  doctrine  of  set-off  of  mutual  obliga- 

Wben,  however,  the  back  tax  receiver  began 
to  receive  in  payment,  under  the  law  of  1888. 
the  new  bonds  of  the  Taxing  District,  issued 
in  compromise  of  the  old  Indebtedness,  these 

Elaintiffs  in  error  insisted  that  this  could  not 
e  done  to  their  prejudice;  and  by  a  petition  to 
the  chancery  court  they  prayed  its  interference 


State  held  the  law  to  be  valid,  and  hence  this 
writ  of  error. 

The  assignment  of  errors  in  plaintiff's  brief 
points  out  no  special  provision  of  the  Constitu- 
tion which  forbids  the  legislation  of  Tennessee 
complained  of,  which,  it  is  to  be  remembered,  is 
only  the  more  recent  statutes  we  have  re- 
ferred ' 

The 

several ._ 

did  not  hold  that  these  statutes  as  construed  by 
the  court  were  a  violation  of  the  Constitution 
of  the  United  States,  and  devested  the  rights  of 
plaintiffs  as  set  out  in  their  petition. 

This  expression,  when  the  argument  in  its 
support  is  examined,  resolves  itself  into  the 
proposition  that  chapter  92  of  the  Acts  of  1879 
conferred  on  them  some  right,  which  they  insist 
became  a  vested  right,  of  which  right  they  have 
been  deprived  by  the  later  Act. 

But  we  do  not  see  what  right  was  vested  In 
them  by  that  statute.  It  is  to  be  remembered 
that  tiieir  debts  did  not  belong  to  any  class 
which  at  the  time  the  statute  was  passed  con- 
stituted a  lien  on  any  part  of  these  back  taxes. 
[393]  Such  hens  as  did  exist,  or  such  vested  rights  in 
any  special  class  of  taxes  as  then  existed,  were 
carefully  preserved  by  the  statute;  and  these 
taxes  could  only  by  its  terms  be  collected  in 
money  and  used  to  discharge  these  liens  or 
special  claims.  It  gave  no  hen  of  the  general 
debtor  on  the  back  taxes  or  any  part  of  them. 
It  provided  for  their  collection  and  for  their 
use  when  collected,  in  payment  of  the  debts  of 
the  city.  In  this  respect  it  did  not  change  any 
existing  law,  but  provided  the  means  of  en- 
forcing the  rights  of  the  creditors  of  the  city 
against  its  assets. 

The  Legislature  having  assumed  charge  of 
the  property  of  the  defunct  corporation,  and 
undertaken  to  administer  its  assets,  passed  ju- 
dicious laws  for  this  purpose,  and  it  is  not  as- 
serted that  the  original  Act  which  allowed  the 
use  of  the  debt  of  the  city  In  payment  of  the 
taxes  was  unjust,  though  it  required  two  dol- 
lars of  the  former  in  satisfaction  of  one  of  the 
latter.  All  holders  of  the  general  city  debt  were 

Ced  on  equality  in  this  respect.  Plaintiffs 
could  have  used  their  debt  or  disposed  of 
it  in  that  manner,  as  others  did.  The  State  did 
not  come  under  any  obligation  to  pay  their 
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debt,  except  as  It  could  be  paid  in  this  manner; 
and  it  did  not  guarantee  that  the  back  taxes, 
whether  paid  in  this  manner  or  in  any  other. 


would  give  it  a  fund  sufficient  to  pay  all  back 
indebtedness.  It  only  undertook  to  do  the  b  * 
it  could  with  the  means  it  had. 


The  legal  and  equitable  right,  in  a  genera) 
way,  of  a  debtor  to  procure  the  obligations  of 
his  creditor  and  use  them  as  a  Bet-off  for  bis 
own  debt,  will  hardly  be  denied  when  die  law 
of  the  State  authorizes  it;  and  such  a  law  can 
be  liable  to  no  Impeachment  as  devesting  vested 
rights  or  impairing  the  obligation  of  contracts. 
Shunt  v.  Windtey,  96  U.  8.,  178  [Bk.  84.  L. 
ed.  424].  Both  the  original  Act  (chapter  92} 
and  the  Acta  of  1883  did  this.  The  fact  that 
the  latter  Acta  made  a  change  in  the  rate  at 
which  this  set-off  should  be  allowed  did  no 
Injustice  to  plaintiffs,  but  rather  favored  them, 
since  it  permitted  their  debt,  with  its  accumu- 
lated interest,  to  be  set  off,  dollar  for  dollar, 
whereas  this  could  only  be  done  before  at  two 
dollars  for  one.  It  did  them  no  injustice,  and 
violated  no  right  of  theirs  nor  any  contract  of 
theirs,  that  the  new  bonds  exchanged  for  old 
indebtedness  should  be  receivable  for  back 
taxes  at  the  same  rate  that  the  old  Indebtedness 
would  have  been  received  if  no  exchange  had 
been  made. 

We  see  no  vested  right  of  plaintiffs  which  fa 
violated  by  the  decree,  no  contract  of  theirs 
impaired  by  the  legislation  complained  of,  and 
no  injustice  done  them,  and  especially  none 
which  this  court  can  remedy. 

The  decree  of the  Supreme  Chart  of Tmneae*  it 
therefore  affirmed. 
True  oopy.   Test: 

James  H.  McKenney,  Clerk,  8up.  Court,  U.  8. 


BOATMEN'S   SAVINGS   BANK,    Fff.  i 


(See  B.  C  Reporter's  ed.,  MB-iOBj 

Juriediction— federal  controvert]/ — bankruptcy. 

When  the  question  In  a  state  court  was,  whether 
the  preaentaflon  of  a  check,  drawn  on  a  banker  by 
a  depositor,  transferred  to  the  bolder  so  touch  of 
the  debt  due  the  drawer  a*  was  sufficient  to  pay  tha 
oheck,  no  federal  question  it  presented  *"A  "■<- 
'         without    Jurisdiction.    The    i 


bankruptcy  of  the  di 


t,  and  a  claim  l 
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uesttan at 


lasue  not  depending  on  the  bankrupt 
[No.  228,] 
Argued  Apr.  1,  1885.    Decided  Apr.  IS,  1885. 

2RB.OR  to  the  St.  Loul 
the  State  of  Missouri, 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Metsrt.  John  W.  Noble,  W.  Hallett 
Phillips,  P.  Phillips,  John  C.  Ornek  and 
A.M.  Gardner,  for  plaintiff  in  error: 

The  case  presented  arises  under  the  Bankrupt 
Act.    B,  8.,  g  6018. 

114  U. ; 
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Hoatmen's  8a  vinos  Bass  t.  Statb  Savings  Abbociattok. 
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Hopkin*,  104  U.  8.,  808  (bk.  27,  L. 


8e«    also'iZay  t.  Noruvxirthy,  88  Wall,  188 
(SOU.  B.,bk.  28,L.«i.  116). 

The  judgment  of  the  state  court  was  against 
Ibe  right  asserted  and  exercised  bv  the  defend- 
ant under  the  Bankrupt  Act  This  is  all  that 
li  necessary  to  confer  the  jurisdiction. 

Cfcrpov.  .SWj.,18  Walf.,830(68  U.  8.,  bk. 
81,  L.  ed.  486). 

, .        ..     t>  Jghn  u  gkter 


The  record  must  affirmatively  show  that  the 
judgment  In  the  state  court  was  founded  on  a 
decision  of  a  federal  question. 

Oaekrqft  t.  Vote,  14  Wall.,  5  (81 U.  8..  bk.  SO, 
L.  ed.  875);  Bk.  afWett  Tinwi.  t.  GiWMni  JA., 


MM  t.  At.  &., Id..  061  (Id., 757):  ftmttv. 
JjxsO,  16  Wall.,  188  (68  0. 8.,  ok.  81,  L.  ed.  810). 

Section  25  doee  not  give  Jurisdiction  to  review 
decisions  against  mere  assertions  of  authority 
under  toe  United  States. 

MHUmgar  v.  Bartupee,  0  Wall.,  858  (78  U.  8. , 
bk.  18,  lied.  829);  MilUv.Brovm,  16 Pet,, 525; 
Scott  r.  Kelly,  22  Wall.', 57  (89  U.S.,  bk.  22,  L. 
ed.789). 

The  Supreme  Court  has  no  jurisdiction  un- 
less the  stale  court  decides  against  the  privileges 


Gordon  t.  OoUdtugh,  8  Granch,  268;  Me- 
Clung  v.Stfwnan,  6  Wheat.,  508;  Fallon  y. 
McAffe,  16  Pel.,  149;  AbUman  v.  Booth,  81 
How.,  506(68  U.  S.,  bk.  16,  L.  ed.  169);  Siiwr 
v.  Ladd,  6  Wall.,  440  (78  U.  S.,  bk.  18,  L.  ed. 
828). 

Mr.  Ghitf  Juttioe  Wnite  delivered  the  opin- 
ion of  the  court ; 

This  suit  was  brought  by  the  State  Savings 
Association  of  St  Louis  against  the  Boatmen's 
Savings  Bank  to  recover  the  amount  of  two 
checks  drawn  on  the  Bank  by  the  firm  of  Cobb, 
Oolnonde  &  Co.,  dated  respectively  September 
5,  1874,  and  October  28, 1874,  and  presented 
for  payment  November  5,  1874.  When  the 
checks  were  presented  there  was  a  balance  on 
deposit  In  the  Bank  to  the  credit  of  the  firm 
more  than  enough  to  take  them  up,  but  the 
firm  bad  failed  between  the  dates  of  the  checks 
and  the  time  of  their  presentation,  and  had  no- 
tified the  Bank  to  tbat  effect.  The  Bank,  on 
that  account,  refused  payment  At  the  time  of 
the  presentation  of  the  checks,  and  also  at  the 
time  of  the  failure  of  the  firm,  the  Bank  held 
a  draft,  not  then  due,  drawn  by  one  Bradley 
on  and  accepted  by  the  firm,  for  (8, 174,  dated 


were  presented  and  refused  it  was  arranged 
between  the  Bank  and  the  Savings  Association 
that  if  the  Bank  succeeded  In  collecting  this 
draft  from  the  drawer  it  would  pay  the  checks. 
The  draft  was  never  collected  and  the  checks 
still  remain  unpaid. 

Cobb,  Dolhonde  &  Co.  did  not  resume  pay- 
ment after  their  failure;  and  on  the  23d  of 
March,  1875,  they  were  duly  adjudicated  bank- 
rupts on  a  petition  filed  January  8,  187e\  The 
114  U.S. 


Bank  indorsed  on  the  Bradley  draft  the  amount 
standing  to  the  credit  of  the  firm  at  the  time  of 
the  failure,  and  proved  Its  claim  in  the  bank- 
ruptcy proceeding  for  the  balance  remaining 
due  after  this  indorsement  was  made.  Uprwi 
this  balance  dividends  were  paid  by  the  as- 
signee in  bankruptcy.  The  Savings  Associa- 
tion also  proved  its  claim  in  bankruptcy  and 
received  dividends  thereon.  The  total  amount 
of  its  claim  was  much  more  than  the  amount 
of  the  checks. 

The  ground  on  which  the  Savings  Associa- 
tion sought  to  recover  In  the  suit  was  that  the 
presentation  of  the  checks  to  the  Bank  for  pay- 
ment, while  there  was  a  balance  of  deposits  to 
the  credit  of  the  firm  exceeding  the  amount 
drawn  for,  charged  the  Bank  with  the  liability 
to  pay  the  checks  to  the  Association  as  the  holder 


thereof.  The  defenses  set  up  by  the  Bank  In 
Its  answer  were:  (1)  that  the  failure  of  the  firm, 
and  notice  thereof  to  the  Bank,  was  equivalent 


to  instructions  from  the  firm  not  to  pay  any 
checks  tbat  might  thereafter  be  presented  ;  8, 
that  the  Savings  Association  was  not  the  as- 
signee or  indorsee  of  the  checks;  (8)  that,  in 
consideration  of  the  agreement  of  the  Bank  to 

Kj  the  checks  if  the  Bradley  draft  was  coi- 
ned, the  Savings  Association  bound  itself  not 
to  hold  the  Bank  liable  if  the  collection  was 
not  made;  and  (4)  that,  relying  on  this  agree- 
ment by  the  association,  the  Bank  credited  the 
full  amount  of  the  balance  of  deposits  in  favor 
of  the  firm  upon  the  Bradley  draft  and  proved 
up  its  demand  against  the  estate  of  the  bank- 
rupts on  account  of  the  draft  for  no  more  than 
remained  due  after  this  credit  was  given,  and 
that  dividends  were  paid  by  the  assignee  only 
on  the  amount  proven.  Upon  the  trial,  judg- 
ment was  given  In  favor  of  the  Savings  Associ- 
ation for  the  full  amount  of  the  checks,  and 
this  judgment  was  affirmed  by  the  St.  Louis 
Court  of  Appeals,  which  is  the  highest  court  of 
the  State  in  which  a  decision  in  the  suit  could 

We  are  unable  to  discover  any  federal  ques- 
tion in  the  record.  No  title,  right,  privilege  or 
Immunity  under  the  Constitution  or  laws  of 
the  United  States  was  set  tip  fn  the  pleadings, 
and  no  claim  of  that  kind  was  made  at  the  trial. 
The  whole  controversy  at  and  before  the  trial 
seems  to  have  been  as  to  the  right  of  the  holder 
of  a  banker's  check  to  recover  against  n  bank 
having  funds  of  the  drawer  when  presentation 
has  been  duly  made  and  payment  demanded, 
and  as  to  the  effect  of  the  arrangement  between 
the  parties  when  ft  was  agreed  that  the  Bank 
should  pay  the  checks  if  the  Bradley  draft  was 
collected. 

In  the  Court  of  Appeals  It  was,  among  other 
things,  assigned  for  error  that  "  the  judgment 
was  against  the  right  of  the  defendant  to  a 
judgment  in  his  favor,  under  the  provisions  of 
the  Act  of  Congress  of  the  United  States  es- 
tablishing and  providing  for  a  uniform  system 
of  bankruptcy,  in  force  at  the  time  of  the  trans- 
action between  the  parties,  out  of  which  the 


seems  to  have  been  relied  on.    That  section 
provides  : 

"  In  all  cases  of  mutual  debts  or  mutual 
credits  between  the  parties,  the  account  be- 
tween them  shall  be  stated,  and  one  debt  set 
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No  rights  under  this  section  were  set  up  in 
the  pleadings  or  claimed  at  the  trial ;  and,  be- 
sides, the  right  of  the  Bank  to  apply  whatever 
credit  there  may  be  in  its  accounts  in  favor  of 
the  bankrupt  firm  to  the  reduction  of  the 
amount  due  on  the  draft  is  not  denied.  The 
only  dispute  is  as  to  the  amount  of  the  credit, 
and  we  are  unable  to  see  that  the  bankrupt  taw 
is  Involved  in  the  determination  of  that  question. 
The  Court  of  Appeals  decided  that  the  presen- 
tation of  the  checks  on  the  5th  of  November 
operated  as  an  equitable  assignment  at  that 
date,  of  an  amount  of  the  fund  then  standing  to 
the  credit  of  the  firm  equal  to  the  amount  of 
the  checks,  and  made  the  Savings  Association 
from  that  time.  In  equity,  the  creditor  of  the 
Bank  to  that  extent.  Debts  are  provable 
against  a  bankrupt's  estate  as  of  the  date  of 
the  commencement  of  the  proceedings  in  bank- 
ruptcy. Rev.  Slat,  §  5067.  As  section  SOTS 
relates  to  the  amount  which  may  be  allowed 
upon  such  proof,  it  is  clear  that  the  mutual 
debts  or  mutual  credits  there  referred  to  must 
be  such  as  arc  In  existence  at  the  same  date. 
In  the  present  case  the  question  was  whether 
on  the  5th  of  November,  1374,  more  than  two 
months  before  the  commencement  of  the  pro- 
ceedings iu  bankruptcy,  a  part  of  the  balance 
standing  to  the  credit  of  Coob,  Dolhonde  &  Co. 
on  the  books  of  the  Bank  had  been  assigned  to 
the  plaintiff  in  this  action.     That  did  not  de- 

Kod  on  the  bankrupt  law,  but  on  the  legal  ef- 
:t  of  what  was  done  at  and  before  that  time 
by  the  parties,  and  when,  so  far  as  appears  from 
the  record,  no  proceedings  In  bankruptcy  were 
contemplated.  The  point  for  determination 
was  whether  the  presentation  of  a  check  drawn 
on  a  banker  by  a  customer  having  funds  to  his 
credit  transferred  in  equity  to  the  holder  of  the 
check  so  much  of  the  debt  due  from  the  bank 
to  the  drawer  as  was  sufficient  to  pay  the  check. 
This  clearly  is  not  a  federal  question. 

ItfoUowt  that  jos  hate  no  jurisdiction  of  the 
ease,  and  it  i*  dismissfd. 

Troeoopy.    Test; 

James  H.  McKeanej,  Clerk,  Sup.  Court,  D.  8. 


BBADSTREET   COMPANY,  Flff.  in  Err., 

FORRESTER  H.  niGGIKS. 

(See  8. 0-  Heportort  «L,  WMMJ 

Cottt  on  motion  to  ditmiu  for  leant  of  juritdic- 

L  Upon  tbe  dlsmtsFB.1  of  a  case  lor  want  of  juris- 
rtiotinn.  on  motion  of  the  defendant,  be  ts  entitled 
he  ooets  of  tbe  motion, 
leolde  a  motion  to  dismiss  for  want 
.plies  the  right  to  decideas  to  costs 


2.  The  right 
of  jurfsdlctloi 
incident  to  tbi 


Ff  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Western  District  of  Mis- 
souri. 

Motion  for  an  order  that  the  plaintiff  In  er- 
ror l»  required  to  pay  the  costs  of  printing  the 
I  IB 


Mr.  Chitf  Jvtiine-W+LU*  delivered  the  opin- 
ion of  the  court: 

This  writ  of  error  was  dismissed  at  a  former 
day  In  this  term,  on  motion  of  the  defendant  in 
error,  for  want  of  jurisdiction,  because  the  value 
of  the  matter  in  dispute  did  not  exceed  $5,000. 
118  U.  8.,  227  [Bk.  28,  L.  ed.  715],  In  order 
to  present  his  motion  to  dismiss,  it  became  ne- 
cessary for  the  defendant  In  error  to  cause  the 
record  to  be  printed;  and  todo  that  he  was  com- 
pelled to  pay  the  cost  of  printing  and  the  fee  of 
the  clerk  for  supervising.  The  judgment,  as 
entered  on  the  motion  to  dismiss,  made  no  or- 
der as  to  costs,  and  the  defendant  in  error  now 
moves  that  the  cost  of  printing  and  the  clerk's 
fee  for  supervising  be  taxed  against  the  plaint- 
iff In  error. 

It  has  been  often  decided  that  if  a  suit  is  dis- 
missed for  want  of  jurisdiction  in  this  court  no 
judgment  for  the  costs  of  the  suit  can  begiven. 
Inglee  v.  Goolidge,  2  Wheat.,  868;  McRer  v. 
Wattle*,  0  Wheat.,  650;  Strader  v.  Graham,  18 
How.,  803  [59  TJ.  S.,  bk.  15,  L.  ed.4641;  Horn. 
thaU  v.  Collector,  9  Wall.,  58ft  [78 D.  8..  bk.  19, 
L.  ed.  9831.  A  different  rule  prevails  when 
there  has  been  a  reversal  here  because  the  Cir- 
cuit Court  did  not  have  jurisdiction,  as  this 
court  has  authority  to  correct  the  error  of  the 
Circuit  Court  In  takin  ([jurisdiction.  Turner 
v.  BnriOt,  4  Dill.,  7;  Wtnehetter  v.  Jackson,  8 
Cranch,  514;  Montatet  v.  Murray,  4  Cranch, 
47;  M.  0.  AL,  M.  R.  Co.  v.  Swan,  111  TJ.  S., 
387  [Bk.  28,  L.  ed.  465], 

Here,  however,  tbe  question  is  not  as  to  the 
right  of  the  defendant  in  error  to  recover  his 
costs  in  the  suit,  but  only  such  as  are  Incident 
to  his  motion  to  dismiss.  It  has  been  decided 
that  the  writ  of  error  was  wrongfully  sued  out 
by  the  plaintiff  in  error.  To  get  rid  of  the  writ, 
and  the  eapertedeai  which  had  been  obtained 
thereunder,  the  defendant  In  error  was  com- 
pelled to  come  to  this  court  and  move  to  dismiss. 
That  motion  we  had  jurisdiction  to  hear  and  de- 
cide. Tbe  right  to  decide  implies  the  right  to 
adjudge  as  to  all  costs  which  are  incident  to  tbe 
motion. 

Under  Rule  10,  section  3,  of  this  court,  It 
was  the  duty  of  the  plaintiff  in  error  to  cause 
the  record  to  be  printed  and  to  pay  all  the  costs 
and  fees  incident  thereto  in  time  for  use  when 
required  in  the  progress  of  the  cause.  If  it 
failed  in  this  the  defendant  in  error  might  pay 
the  costs  and  fees  and  thus  secure  the  printing. 
Undersection  7,  in  case  of  reversal,  affirmance 
or  dismissal  with  costs,  tbe  amount  of  tbe  cost 
of  printing  the  record  and  the  clerk's  fee  areto 
be  taxed  to  the  party  against  whom  the  costs 
are  given. 

In  this  case  the  plaintiff  in  error  neglected  to 
have  the  record  printed  by  the  time  ft  was 
wanted  by  the  defendant  in  error  on  his  motion 
to  dismiss.  Under  these  circumstances  we  do 
not  doubt  our  authority  to  adjudge  the  costs  In- 
cident to  the  printing  against  the  plaintiff  In  er- 
ror as  part  of  the  costs  of  the  motion  to  dismiss. 
114  U.  S. 
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It  it  accordingly  ordered  Mat  the  judgment  here- 
tofore entered  be  amended  so  at  to  charge  the 
jitaintiff  in  error  with  all  the  oortt  of  the  motion 
to  ditmitt,  which  shall  include  the  cost  of  print- 
ing the  record  and  t/ie  clerk 't  fit  for  eupercieing. 
True  copy.   Teat: 

James  H.  MeKenney,  Clerk,  Sup.  Court,  U.S. 

IB]  JOHN  DOBSON  and  JAMES  DOBSON, 
Trading  as  John  &  James  Dobsok,  and 
also  as  "  The  Fails  of  Schuylkill  Cab- 
pet  Mm*,"  Apple. , 

HARTFORD  CARPET  COMPANY. 

SAME,  Appte., 
BIOELOW  CARPET  COMPANY. 


(See  B.C.,  Reporter's  ed.,  (3B-HT.) 


1.  In  milt  la  equity,  for  the  Infringement  of  a  pa- 
tent for  ■  design  for  carpets,  where  no  proflta  were 
found  to  have  been  made  by  the  defendant,  the 
Circuit  Court  allowed  to  the  plaintiff,  aa  damages. 
In  reepect  to  the  yards  of  Infringing  carpets  made 
and  sold  by  the  defendant,  the  sum  per  yard  which 
was  the  profit  of  the  plaintiff  In  making  and  selling 
carpets  with  the  patented  design,  there  being  no 

the  design  ;  HcW,  that  such  award  of  damages  was 
Improper,  and  that  only  nominal  damages  should 
nave  been  allowed. 
£.  Where  ablU  founded  on  a  design pateut.wltha 

olaim  for  a  pattern  and  separate  -•-■— ■  «■■■- '■  ■■* 

.,. _  fcfcjj, *.„ „ 


is  confessed,  It  (illeiflii|i  i 


.a  parta.  Is 

ment  or  the  "Invention,"  the  pat 
valid  for  the  purposes  of  the  suit, 

3.  The  Joinder  of  such  claims  in  one  patent  does 
pot  perse  Invalidate  the  patent,  or  any  claim,  at  the 
objection  of  a  defendant. 

*.  A  claim  of  "the  design  for  a  carpet,  substan- 
tially as  shown."  refers  to  the  description  and  the 
drawing,  and  is  V-'"* 

S.  An  objection 
an  aggregation  a: 


i  "Invention"  and  la  ta 


«,   Where 

nominal  dai 
lruigemeut 


,..., -  equity  for  the  ln- 

„ a  patent  for  a  design,  and  on  excep- 
tion by  the  plaintiff  (be  Circuit  Court  allowed  a 

*■  -  ' ■-"  '*■' mrcreveised  its  decree, 

19  in  the  Circuit  Court 


Is  after  such  decree. 


the  plaintiff  wa ... 

10  and  Including  the  lnler 
defendant  was  allowed  hii 

[Nos.  231,  aaa.  zsa.j 

Argued  Apr.  2,  18S5.      Decided  Apr.  XO,  1885. 

APPEALS  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Pennsylvania, 

The  history  and  foots  of  the  cases  appear  in 
the  opinion  of  the  court. 

Mart.   Hector  T.   Fenton,   Richard  P. 


3fr.  Jm!ice  B  latch  ford  delivered  the  opin- 
ion of  the  court: 

These  are  three  suits  In  equity,  brought  in  the 
Circuit  Court  of  the  United  States  for  the  East- 
ern District   of  Pennsylvania,   against   John 


Dobson  and  James  Dobson,  trading  as  John 
&  James  Dobson  and  as  ''The  Falls  of  Schuyl- 
kill Carpet  Mills."  No.  1  is  brought  by  tie 
Hartford  Carpet  Company,  for  the  infringe- 
ment of  design  letters  patent  No. 11074,  granted 
March  IS,  1079,  to  the  plaintiff,  as  assignee  of 
Wintbrop  L.  Jacobs,  for  three  and  one  half 
years,  for  a  design  for  carpets.  No.  2  is  brought 
by  the  Bigelow  Carpel  Company,  for  the  in- 
fringement of  design  letters  patent  No.  10778, 
granted  August  13,  1878,  to  the  plaintiff,  as  as- 
signee of  Hugh  Cristie,  for  three  and  one  half 
{ears,  for  a  design  for  carpets.  No.  3  is  brought 
y  the  Bigelow  Carpet  Company,  for  the  in- 
fringement of  design  letters  patent  No. 
10870,  granted  October  15,  1878.  to  the  plaint- 
iff, as  assignee  of  Charles  Magee,  for  three  and 
one  half  years,  for  a  design  for  carpets. 

No.  1  was  commenced  on  the  26tli  of  April,  rii 
1879,  and  Nos.  2  and  3on  the  7th  of  May,  1879.  l 
In  No.  1  and  No.  3  the  defendants  appeared  by 
a  solicitor,  but  did  not  plead,  answer  or  de- 
mur to  the  bill,  and  it  was  taken  as  confessed, 
in  each  suit,  on  the  11th  July,  1879;  and,  on 
the  2d  of  September,  1879,  an  interlocutory  de- 
cree was  entered  in  each  suit  awarding  a  per- 
petual injunction  and  an  account  of  profits  and 
damages. 

In  No.  2  an  answer  was  filed  on  the  3d  of 
September,  1879,  denying  Infringement  and 
setting  up  a  want  of  novelty.  A  replication 
was  filed,  and  on  the  5th  of  November,  1879, 
a  preliminary  injunction  was  granted.  Testi- 
mony was  taken,  and  on  April  23,  1880,  on 
final  hearing,  a  decree  was  made  for  a  perpetual 
injunction  and  an  account  of  profits  and  dam- 
ages. Some  testimony  on  the  accounting  in 
Nos.  1  and  3  was  taken  in  November,  1879, 
but  most  of  the  evidence  before  the  master  waa 
taken  in  the  three  suits  at  the  same  time,  in 
June,  1880. 

In  No.  1  the  master  filed  a  report  on  Janu- 
ary 18,  1881,  setting  forth  that  the  plaintiff, 
before  the  master,  waived  all  claim  for  profits 
and  limited  its  claim  to  the  damages  it  had  suf- 
fered by  the  infringement;  that  the  defendants 
bad  sold  twenty  pieces,  of  fifty  yards  each,  of 
carpet  containing  the  patented  design;  that  the 
plaintiff  claimed  $13,400  damages,  being  67 
cents  a  yard  on  400  pieces  of  carpet  of'fiftv 
yards  each,  as  being  the  decrease  of  the  plaintiff  • 
sales  caused  by  the  infringement,  estimating 
the  cost  to  the  plaintiff  of  making  and  selling 
the  carpet  at  $1.08  per  yard,  and  his  selling 
price  at  $1.75  per  yard;  and  that  the  master  had 
rejected  that  claim,  as  founded  on  admissible 
evidence,  and  a  further  claim  of  $3,000  dam- 
ages for  expenses  caused  to  tbe  plaintiff  by 
the  infringement,  in  getting  up  other  designs 
and  changing  its  looms  to  other  carpets  The 
report  was  for  six  cents  damages.  The  plaint 
iff  excepted  to  the  report  because  it  did  not 
find  profits  to  have  been  made  by  the  defend- 
ants and  did  not  report  more  than  nominal 
damages.  The  court  sustained  the  exceptions, 
and  decreed  to  the  plaintiff  $737,  being  for 
twenty  pieces  of  infringing  carpet  made  and 
sold  by  the  defendants  at  fifty-five  yards  per 
piece,  or  1,100  yards,  at  07  cents  per  yard,  aa 
tbe  plaintiff's  profit  per  yard  on  carpet  of  the 
patented  desi  en.  The  final  decree  was  for  $787 
and  costs,  and  a  perpetual  injunction.  The  ds-  I** 
i  fendants  have  appealed. 
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In  No.  2  the  master  filed  a  report  on  Janu- 

B1W,  1881,  setting  forth  that  the  plaintiff, 
ore  the  master,  waived  all  claim  for  profits, 
and  limited  its  claim  to  the  damages  It  had  suf- 
fered by  the  infringement;  that  no  testimony 
had  been  taken  showing  the  amount  of  the  de- 
fendants' sale  of  the  in  fringing  carpet;  that  the 
plaintiff  claimed  (11,200  damages,  being  75 
cents  a  yard  on  800  pieces  of  carpet  of  fifty 
yards  each,  as  being  the  decrease  of  the  plaint- 
iff's sales  caused  By  the  infringement,  esti- 
mating the  costs  to  the  plaintiff  of  making  and 
selling  the  carpet  at  $1.10  per  yard,  ana  his 
selling  price  at  $1.85  per  yard;  and  that  the 
master  had  rejected  that  claim  as  not  sustained 
by  the  evidence,  and  also  a  further  claim  for 
expense  caused  to  the  plaintiff  by  the  infringe- 
ment, in  getting  up  another  design  and  in  re- 
setting its  looms  to  manufacture  the  same.  The 
report  was  for  six  cents  damages.  The  plaint- 
iff excepted  to  the  report  for  not  finding  more 
than  nominal  damages.  The  court  sustained 
the  exceptions  and  decreed  to  the  plaintiff 
$750,  being  for  twenty  pieces  of  infringing 
carpet  made  by  the  defendants,  at  fifty  yards 
per  piece,  or  1 ,000  yards,  at  75  cents  per  yard, 
as  the  plain  tiff's  profit  per  yard  on  carpet  of  the 
patented  design.  The  final  decree  was  for 
1750  and  costs,  and  a  perpetual  injunction. 
The  defendants  have  appealed. 

In  No.  8  the  master  filed  a  report  on  Janu- 
ary 18,  1881,  setting  forth  that  the  plaintiff, 
before  the  master,  waived  all  claim  for  profits, 
and  limited  its  claim  to  the  damages  It  had  in- 
curred by  the  infringement ;  that  the  defend- 
ants had  sold  thirty-one  pieces,  amounting  to 
l,684i  yards,  of  carpet  containing  the  patented 
design;  that  the  plaintiff  claimed  $3,750  dam- 
ages, being  75  cents  a  yard  on  5,000  yards  of 
carpet,  as  being  the  decrease  of  the  plaintiff's 
sales  caused  by  the  infringement,  estimating 
the  plaintiffs  profit  on  making  and  selling  the 
carpet  at  75  cents  per  yard ;  and  that  the  master 
bad  rejected  that  claim  as  not  sustained  by  the 
evidence,  and  also  a  furthur  claim  for  the  cost 
of  getting  up  another  design  to  replace  the  one 
infringed!  The  report  was  for  six  cents  dam- 
ages. The  plaintiff  excepted  to  the  report  be- 
cause it  did  do!  find  profits  to  have  been  made 
143]  by  the  defendants  and  did  not  report  more 
than  nominal  damages.  The  court  sustained 
the   exceptions    and  decreed   to   the   plaintiff 

!  11,812.60,  being  for  thirty-five  pieces  of  in- 
ringing  carpet  made  and  sold  by  the  defend- 
ants at  fifty  yards  per  piece,  or  1,750  yards,  at 
85  cents  per  yard,  as  the  plaintiff's  profit  per 
yard  on  carpet  of  the  patented  design.  Thefinol 
decree  was  for  $1,312.50  and  costs  and  a  per- 
petual injunction.  The  defendants  have  ap- 
pealed. 

The  Circuit  Court  proceeded  on  the  ground, 
as  stated  in  its  decision  (10  Fed.  Rep.,  885),  that 
it  was  to  be  presumed  that  the  defendants'  car- 
pets displaced  in  the  market  an  equal  quantity 
of  the  plaintiff's  carpels;  and  that  the  profits 
which  the  plaintiffs  would  have  made  on  that 
quantity  of  carpets  was  the  measure  of  their 
damages.  It  rejected  the  claims  for  losses  for 
any  greater  decline  in  the  plaintiff's  sales,  and 
on  looms,as"too  remotely  connected  withthede- 
fendanta'actsastheirsupposedcause"  and  "too 
speculative  in  their  character"  to  be  allowed." 
Leaving  out  of  view  all  question  as  to  the 
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presumption  that  the  plaintiffs  would  bar* 
made  and  sold,  in  addition  to  the  carpets  of  the 
patented  designs  which  they  did  make  and  sell, 
the  infringing  carpets  which  the  defendants 
made  and  sold,  which  are  alleged  to  have  been 
of  poorer  quality  and  cheaper  in  price,  it  is  plain 
that  the  price  per  yard  allowed  as  damages  was 
the  entire  profit  to  the  plaintiffs,  per  yard,  in 
the  manufacture  and  sale  of  carpets  of  the  pa- 
tented designs,  and  not  merely  the  value  which 
the  designs  contributed  to  the  carpets.  Thcro 
was  no  evidence  as  to  that  value. 

It  is  provided  by  section  4621  of  the  Revised 
Statutes  that,  in  a  suit  In  equity  for  the  in- 
fringement of  a  patent  the  plaintiff  may,  on  a 
decree  in  his  favor,  recover  the  damages  lie  has 
sustained,  in  addition  to  the  profits  to  be  ac- 
counted for  by  the  defendant,  such  damages  to 
be  assessed  by  the  court,  or  under  its  direction, 
and  with  the  same  power  to  increase  the  dam- 
ages, in  the  discretion  of  the  court,  as  in  the 
case  of  verdicts;  and  the  damages  intended  are 
"the  actual  damages  sustained,  in  the  language 
of  section  -WIS.  Beet  v.JL  <&,  106  U.  6.,  180, 
212  [bk.  20,  L.  ed.  975,  983].  By  section  4033 
all  these  provisions  apply  to  patents  for  designs. 

This  court  haa,  in  a  series  of  decisions,  laid  ,  , 
down  rules  as  to  what  ore  to  be  regarded  as  I 
"  profits  to  be  accounted  for  by  the  defendant," 
and  what  aa  "actual  damages,"  in  suits  for  the 
infringement  of  patents;  and  no  rule  has  been 
sanctioned  which  will  allow,  In  the  case  of  a 
patent  for  a  design  for  ornamental  figures  cre- 
ated in  the  weaving  of  a  carpet,  or  imprinted 
on  it,  the  entire  profit  from  the  manufacture 
and  sale  of  the  carpet,  as  profits  or  damages,  in- 
cluding all  the  profits  from  carding,  spinning, 
dyeing  and  weaving,  thus  regarding  the  entire 
profits  as  due  to  the  figure  or  pattern,  unless  it 
is  shown  by  reliable  evidence  that  the  entire 
profit  is  due  to  the  figure  or  pattern.  It  is  mat- 
ter of  common  knowledge  that  there  is  an  in- 
finite variety  of  patterns  In  carpets,  and  that, 
between  two  carpets  of  equal  cost  to  make  and 
equal  merit  as  to  durability  of  fabric  and  fast- 
ness of  color,  each  with  a  pattern  pleasing  to 
the  taste,  one  having  a  design  free  to  be.used 
and  the  other  a  design  protected  by  a  patent, 
the  latter  may  or  may  not  command  in  the 
market  a  price  larger  than  the  former.  If  it 
does,  then  the  increased  price  may  fairly  be  at- 
tributed to  the  design,  and  there  is  a  solid  basis 
of  evidence  for  profits  or  damages.  But,  short 
of  this,  under  the  rules  established  by  this 
court,  there  is  no  such  basis.  The  same  prin- 
ciple is  applicable  as  in  patents  for  inventions. 
The  burden  is  upon  the  plaintiff,  and  if  he  fails 
to  give  the  necessary  evidence,  but  resorts,  in- 
stead, to  inference  and  conjecture  and  specula- 
tion, he  must  fail  for  want  of  proof.  There  is 
another  suggestion  of  great  force.  The  carpet 
with  the  infringing  design  may  be  made  on  no 
infringing  loom,  and  various  iuf ringing  process- 
es or  mechanisms  for  carding,  spinning  or  dye- 
ing may  be  used  in  malting  it,  and  if  the  en- 
tire profit  in  making  and  selling  it  is  necessarily 
to  be  attributed  to  the  pattern,  so  it  may  as  well, 
on  principle,  be  attributed  to  each  of  the  otln-r 
infringements,  and  a  defendant  might  be  called 
on  to  respond  many  times  over  for  the  same 
amount.  There  is  but  one  safe  rule — to  require 
the  actual  damages  or  profits  to  be  established 
by  trustworthy  legal  proof. 
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It  is  not  necessary  to  cite  at  length  from  the 
cases  decided  lay  this  court  on  the  subject.  It 
(445]  is  sufficient  to  refer  to  them  as  follows:  Liv- 
irustonv.  Woodworth,  15  How. ,640;  Seymourv. 
SfcOormick,  lflHow.,490;  Mayor  v.  Rantom,  23 
How.,487[64U.S.,bk.l6,L.ed.616];  Mowryr. 
Whitney,  14Wall„  820  [81U.  S.,bk.30,L.  ed. 
8801;  Philpt.Noek,  17WaU.,480  [840.8.,  bk. 
21,  L.  ed.  8701;  Littlefieldv.  Perry, 21  Wall., 305 
[88  U.  8. ,  bk.  22,  L;  ed.  577] ;  ft'JtfMH  v.  Cterf.'rf0«, 
S3  D.  8.,  64  [Bk.  23,  L.  ed.  8031;  Cavood  Patent, 
04  U.  S.,605  [Bk.  24.L.  ed.  3881;  Koto  v.  Robert- 
»B.Id.,728[Id.,245];  Oarretton v.  Clark,  111 
U.B.,130[Bk.38,L.ed.871]:  B&K*v.rA»rn«, 
Id..  122  [Id.,  873]. 

The  true  rule,  which  applies  also  to  a  patent 
for  a  design,  was  formulated  thus  by  this  court, 
in  QarreUm*. Clark :  "The patentee  must  hi 
every  case  give  evidence  tending  to  separate  or 
apportion  Inn  defendant's  profits  and  the  pa- 
tentee's damages  between  the  patented  feature 
and  the  unpatented  features,  and  such  evidence 
must  be  reliable  and  tangible,  and  not  conjec- 
tural or  speculative;  orhemuBtahowbyequally 
reliable  and  satisfactory  evidence  that  the  prof- 
its and  damages  are  to  be  calculated  on  the 
whole  machine,  for  the  reason  that  the  entire 
value  of  the  whole  machine  as  a  marketable 
article  is  properly  and  legally  attributable  to 
the  patented  feature."  The  case  of  Mfg. Go.?. 
Coiring,  105  U.  8.,  858  [Bk.  26,  L.  ed.  987],  wns 
a  case  falling  within  the  last  'clause  of  the  rule 
thus  stated,  and  was  an  exceptional  case,  as  was 
Hated  by  the  Chief  Justice  m  the  opinion.  The 
general  rule  was  recognized  in  that  case,  and  the 
exception  wai  made  in  regard  to  the  oil-well 
gas-pump  there  Involved  because  there  wad  only 
a  limited  and  local  demand  for  It,  which  could 
not  be  and  was  not  supplied  by  any  other 

The  rule  in  question  is  even  more  applicable 
to  a  patent  for  a  deaiga  than  to  one  for  mechan- 
ism. A  design  or  pattern  in  ornamentation  or 
shape  appeals  only  to  the  taste  through  the  eye, 
and  is  often  a  matter  of  evanescent  caprice. 
The  article  which  embodies  it  is  not  necessarily 


en  t  design  or  pattern.  Approval  of  the  particu- 
lar design  or  pattern  may  very  well  be  one  mo- 
live  for  purchasing  the  article  containing  it,  but 
the  article  must  bave  intrinsic  merits  of  quality 
and  structure,  to  obtain  a  purchaser,  aside  from 
the  pattern  or  design;  and  to  attribute  In  law 
the  entire  profit  to  the  pattern,  to  the  exclusion 
of  the  other  merits,  unless  it  Is  shown  by  evi- 
dence, as  a  fact,  that  the  profit  ougbt  to  be  so 
1*48]  attributed,  not  only  violates  the  statutory  rules 
of ''actual  damages'' and  of  "profits  to  be  ac- 
counted for,"  but  confounds  all  distinctions  be- 
tween cause  and  effect. 

The  decrees  must  therefore,  all  of  them,  be 
reversed  as  to  the  damages  awarded. 

As  to  No.  1,  though  the  bill  was  taken  ss  con- 
fessed, the  defendants  take  the  point  that  the 
patent  is  void  on  its  face  because  it  has  nineteen 
claims.  It  has  a  claim  for  an  entire  pattern, 
and  then  a  separate  claim  for  each  of  eighteen 
component  parts  making  up  the  whole.    The 


laining  the  "invention."  Even  if  the  defend- 
ants can  raise  this  point  after  a  decree  pro  eon- 
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'mo  (see  Thornton  v.  WooMer,  114  U.  &.,  104 
"ants,  105]  },the  patent  must  be  held  valid  at  least 
lor  the  purposes  of  this  case. 

In  No.  2,  the  question  of  proof  of  making  and 
selling  by  the  defendants  before  suit  brought  is 
raised.  But  we  think,  on  the  pleadings  and  all 
the  proofs,  including  the  defendant's  letter  of 
April  13,  1680,  the  case  is  made  oat.  The 
point  is  also  taken  that  this  patent  is  void  be- 
cause it  has  a  claim  for  the  entire  pattern  and 
three  claims  for  each  of  three  constituent 
parts  of  it.  No  such  point  it  taken  in  the  an- 
swer, which  speaks  of  the  patent  as  one  for  a 
single  design.  If  the  Patent  Office,  in  view  of 
the  question  of  fees,  and  for  other  reasons, 
grants  a  patent  for  an  entire  design,  with  a 
claim  for  that  and  a  claim  for  each  one  of  va- 
rious constituent  members  of  It,  as  a  separate 
design,  we  see  no  objection  to  It,  leaving  the 
novelty  of  the  whole  end  of  each  part  and  tin 
validity  of  the  patent  open  to  contestation. 
The  mere  Joinder  of  such  claims  In  one  grant 
does  not  per  ss  invalidate  the  patent  or  any  par- 
ticular claim,  at  the  objection  of  a  defendant. 

In  No.  8  objection  is  taken  to  the  patent  be- 
cause it  claims  "  the  design  for  a  carpet,  sub- 
stantially as  shown."  As  the  bill  is  the  same 
in  form  as  that  in  No.  1  and  was  taken  pro 
confeem,  the  patent  is  valid  at  least  for  the  pur- 
poses of  this  case.  Aside  from  this  we  see  no 
good  objection  to  the  form  of  the  claim.  It  re- 
fers to  the  description  as  well  as  the  drawing, 
in  using  the  word  "shown."  The  objection  Is 
also  made,  as  to  No.  3,  that  the  patent  is  for  an 
aggregation  of  old  ornaments  and  embodies  no 
invention.  This  abjection  is  concluded,  for  this 
case,  by  the  language  of  the  bill  and  tbedecree 
proconfamo. 

The  final  thereat  in  all  of  the  ruitt  ore  reverted, 
and  the  eatet  are  remanded  to  the  Circuit  (hurt 
with  etirectiont  to  ditaihne  the  aioard  of  damaget 
in  each  tuit,  and  toaioardtix  cmttaamaget  in 
each,  and  to  allow  to  the  defendant*  a  recovery  in 
each  ease  for  (heir  coett  after  interlocutory  decree, 
and  to  the  plaintifi 'in  each  cam  a  recovery  for  itt 
~ett*  to  and  including  interlocutory  decree. 

True  copy.    Test : 

James  H.  HnKenney,  Clerk,  Sup.  Court,  U.  8. 

Dissenting:  Mr.  Juttiee  Bradley. 


RUDQER  CLAWSON,  Pff.  t*  Err., 

UNITED  STATES. 
(See  S.  O,  Reporter^  *L,  OT-iSSj 

Juriet  in  Utah — exclntion  of  beUeeert  in  polyga- 

my-%  s.Aa  je—x  -  •■■"•-  -"■  ■    '-' 

June  iS,  1874. 

•Under  1 1  of  the  Act  of  Congress  of  Karon  23, 
1883  (283tat.  at  L.,  B0),  which  provides  "  that  In  any 
prosecution  for  bigamy,  polygamy  or  unlawful  co- 
habitation under  any  statute  in  the  United  States, 
It  shall  be  ■umdent  cause  of  challenge  to  any  per- 
son drawn  or  summoned  ass  Juryman  or  talesman, 
•  *  •  that  he  believes  It  right  for  a  man  to  have 
more  than  one  living  and  undlvoroed  wife  at  the 
same  time."  the  proceedings  to  Impanelthe  grand  Ju- 
ry which  Ondsan  Indictment  for  onenl  the  offenst* 
named,  under  sitatute  of  the  United  States,  against 

•Head  notes  by  Mr.  Juttiee  Buxchfobd. 
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n  not  before  held  to 


«isluded  by  the  court  from 
Jury .  on  being  challenged  ! 
f or  the  nun  mentioned,  tie  • 


er.  are  a  part  of  the 

t  is  good,  although 

Mm  grind  juron  mra 


sd  m  grand  Jurori  ware 
aetrfiucpn  the  grand 

by  the  United  States, 
challenges  being  found 


Where,  under  i  i  of  the  Act  of  Congress  of  June 
13, 18T»  (18  Stat,  at  L-,  SMj,  "in  relation  to  oourts 
and  Judicial  officers  In  the  Territory  of  Otah,"  In 
the  trial  of  an  Indictment,  the  names  In  the  Jury- 
box  of  XX)  Jurors,  provided  for  by  that  section,  are 
exhausted,  when  the  Jury  la  oalj  pertly  impaneled 
'     "■  "ourt  may  issue  a  ventre  to  the  United 

u  for  the  -      ' 


[No.  1288.] 
Argued  Apr.  8,  1885.    Decided  Apr.  SO,  188S- 

Ff  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Utah. 

The  history  aud  facts  of  the  case  fully  ap- 
pear in  the  opinion  of  the  court.  Bee  also 
Claunon  v.  if.  8.,  ante,  47. 

Meurt.    Frmnklin     S.    Rlebmrda     and 
Wayne  MseVaagh,  for  plaintiff  in  error. 
Mr.  S.  F.  Phillips,  Solicitor-Gen.,  for  de- 
fendant in  error. 

Mr.  Juttice  Bljitchiord  delivered  the  opin- 
ion of  the  court: 

At  April  Term,  1884,  of  the  Third  Judicial 
District  Court  of  Utah  Territory,  Rudger  Claw- 
son  was  indicted,  under  two  counts  in  the  same 
indictment,  one  for  polygamy  and  the  other 
for  cohabiting  with  more  than  one  woman. 
The  first  count  was  founded  on  8  6353  of  the 
Revised  Statutes  of  the  United  States,  aa 
amended  by  §  1  of  the  Act  of  Congress  of 
March  23, 1882  (32  Stat .  at  L. ,  30) ;  and  the  second 
on  section  8  of  that  Act,  By  section  4,  counts 
for  those  offenses  may  be  Joined  in  the  same 
indictment.  The  defendant  was  tried  In  Octo- 
ber, 1884,  and  found  guilty  on  both  counts,  as 
charged,  and  sentenced,  on  the  first  count,  to 
pay  a  fine  of  $600  and  to  be  imprisoned  three 
years  and  six  months;  and  on  the  second  count 
to  pay  a  further  fine  of  $300  and  to  be  Impris- 
oned the  further  term  of  six  months;  and  fur- 
ther, to  be  confined  till  the  fines  be  paid. 
From  this  judgment  he  appealed  to  the  Supreme 
Court  of  the  Territory, which  affirmed  the  Judg- 
ment and  sentence,  and  he  has  brought  the  case 
to  thia  court  by  a  writ  of  error. 

The  indictment  was  presented  and  filed  in 
court  April  34,  1884.  On  the  80th  of  April, 
1864,  before  plea,  tbe  defendant  moved  to  set 
aside  the  indictment,  on  the  ground  that  the 
grand  Jury  was  not  legally  constituted,  in  that 
qualified  grand  Jurors,  drawn  and  summoned, 
were  illegally  excluded  from  the  grand  Jury 
on  the  challenge  of  the  prosecuting  attorney. 
The  motion  was  heard  on  an  agreed  statement 
of  facts,  which  is  set  out  in  the  bill  of  excep- 
tions, and  was  overruled,  and  the  defendant  ex- 
cepted to  the  decision.  The  first  error  here  as- 
signed is  that  that  motion  was  Improperly 

By  §  4  of  the  Act  of  Congress  of  June 

1874  (18  Stat,  at  L.,  254),  entitled  "An  Act  In 
Relation  to  Courts  and  Judicial  Officers  In  the 
Territory  of  Utah,"  it  is  provided  as  follows: 
"That  within  sixty  days  after  the  passage  of 
this  Act,  and  in  the  month  of  January  annually 
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thereafter,  the  clerk  of  the  District  Court  in 
each  Judicial  district,  and  tbe  judge  of  probata 
of  the  county  In  which  the  District  Court  is  next    [4*; 


of  a  male  citizen  of  the  United  States 

who  has  resided  in  tbe  district  for  the  period  of 
six  months  next  preceding,  and  who  can  read 
and  write  In  tbe  English  language)  and,  as  se- 
lected, the  name  and  residence  of  each  shall  be 
entered  upon  the  list  until  the  same  shall  con- 
tain two  hundred  names,  when  the  same  shall 
be  duly  certified  by  such  clerk  and  probate 
judge;  and  the  same  shall  be  filed  in  tbe  office 
of  the  clerk  of  such  District  Court,  and  a  dupli- 
cate copy  shall  be  made  and  certified  by  such 
officers  and  filed  in  the  office  of  said  probate 
judge.  Whenever  a  grand  or  petit  jury  is  to  be 
drawn  to  serve  at  any  term  of  a  District  Court 
the  Judge  of  such  district  shall  give  public  no- 
tice of  the  time  and  place  of  the  drawing  of 
such  jury,  which  shall  be  at  least  twelve  days 
before  the  commencement  of  such  term;  and 
on  the  day  and -at  the  place  thus  fixed  the 
judge  of  sucb  district  shaU  hold  an  open  session 
of  his  court,  and  shall  preside  at  the  drawing 
of  such  jury;  and  the  clerk  of  audi  court  shall 
write  the  name  of  each  person  on  the  jury  lists 
returned  and  filed  in  his  office  upon  a  separate 
slip  of  paper,  as  nearly  as  practicable  of  the 
same  size  and  form,  and  all  such  slips  shall,  by 
the  clerk  in  open  court,  be  placed  in  a  covered 
box,  and  thoroughly  mixed  and  mingled;  and 
thereupon  the  United  States  marshal  or  his 
deputy  shall  proceed  to  fairly  draw  by  lot  from 
said  box  such  number  of  names  as  may  have 

ereviously  been  directed  by  said  judge;  and  ff 
oth  a  grand  and  petit  jury  are  to  be  drawn, 
the  grand  jury  shall  be  drawn  first;  and  when 
the  drawing  shall  have  been  concluded,  the 
clerk  of  tbe  District  Court  shall  issue  a  venire 
to  the  marshal  or  his  deputy,  directing  him  to 
summon  the  persons  so  drawn,  aud  the  same 
shall  be  duly  served  on  each  of  the  persons  so 
drawn  at  least  seven  days  before  the  commence- 
ment of  the  term  at  which  they  are  to  serve; 
and  the  jurors  so  drawn  and  summoned  shall 
constitute  the  regular  grand  and  petit  juries  for 
the  term  fur  all  cases.  And  the  names  thus 
drawn  from  the  box  by  the  clerk  shall  not  be     [4 

-...   .,-     -----  ...   -  „  -JJ 

term  of  the  District  Court  any  additional  grand 
or  petit  jurors  shall  be  necessary,  the  same  shall 
be  drawn  from  said  box  by  the  United  States 
marshal  in  open  court;  but  if  the  attendance 
of  those  drawn  cannot  be  obtained  in  a  reason- 
able time,  other  names  may  be  drawn  in  the 
same  manner.  *  *  *  The  grand  Jury  must  In- 
quire into  the  case  of  every  person  imprisoned 
within  the  district  on  a  criminal  charge  and 
not  indicted.  *  *  *  " 

A  jury  list  of  300  persons  from  which  to 
draw  grand  and  petit  jurors  for  the  Third  Ju- 
dicial District  Court  for  the  year  1884  was  made, 
certified  and  filed  in  the  office  of  the  clerk  of 


set  opposite  to  each  name.    Those  having  even 

numbers  opposite  to  their  names  were  selected 
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by  the  probate  judge  and  were  reputed  Hor- 
mone, and  those  having  odd  numbers  opposite 
to  their  names  Were  selected  by  the  clerk  of  the 
court  and  were  reputed  not  to  be  Hormone. 
On  the  81st  of  March,  1884,  at  a  session  of  the 
court,  thirty  names  were  drawn  from  the  jury 
list,  from  which  to  impanel  a  grand  jury  for 
the  April  Term,  1884.  Of  these  thirty,  thirteen 
had  even  numbers,  and  seventeen  odd  numbers. 
Of  the  thirty,  five  did  not  appear  or  were  ex- 
cused, leaving  twenty-five,  of  whom  ten  hod 
even  numbers  and  fifteen  odd  numbers.  Those 
twenty-five  persons,  (luring  the  proceedings  to 
impanel  the  grand  jury,  were  all  called  and 
■worn  and  examined  as  to  their  qualifications 
as  grand  furors,  fifteen  of  them  being  each 
asked  the  loll  owing  questions:  "Do  you  believe 
In  the  doctrine  ana  tenets  of  the  Mormon 
Church?  Do  you  believe  in  the  doctrine  of 
plural  marriage,  as  taught  by  the  Mormon 
Church  I  Do  you  believe  it  is  rfeht  for  a  man  to 
have  more  than  one  undivorced"  wife  living  at 
the  same  time?"  Each  of  thenfteen persons  so 
interrogated  answered  the  questions  affirma- 
tively, each  was  thereupon  challenged  by  the 
prosecuting  attorney,  and  the  court  allowed 
the  challenges  and  excluded  each  of  those  fif- 
teen persons  from  the  grand  jury.  Thus  every 
one  of  the  twenty-five  persons  who  was  a  re- 
puted Mormon  was  excluded  from  the  grand 
jury.  Each  of  the  fifteen  persons  so  interro- 
gated had  all  the  qualifications  prescribed  by 
law  for  grand  jurors,  unless  disqualified  by  such 
answers.  The  defendant  hadnot  been  charged 
with  or  held  to  answer  the  offenses  charged  in 
the  indictment,  or  any  criminal  offense,  at  the 
time  the  grand  jury  was  impaneled;  the  ex- 
amination of  the  persons  called  as  grand  jurors, 
and  the  challenges,  were  wholly  conducted  and 
made  bythe  prosecuting  attorney;  andno  ques- 
tions were  propounded  to  or  answered  by  per- 
sons with  odd  numbers  opposite  their  names, 
respecting  their  religious  belief.  After  those 
fifteen  persona  were  excluded,  only  ten  grand 


jurors  accepted  by  the  United  States  remained, 
out  of  the  fist  of  thirty  originally  drawn;  r 
thereupon  the  court  ordered  a  drawing  of 


additional  names  from  the  general  list  of  200, 
which  was  done,  three  hating  even  numbers, 
and  seven  odd  numbers.  A  vttiirt  was  issued 
for  the  ten,  and  six  of  them  appeared,  all  having 
odd  numbers,  and  five  of  the  six  were  added  to 
the  ten  accepted,  and  the  jury,  as  impaneled 
and  sworn,  consisted  of  those  fifteen,  all  of 
them  reputed  non-Mormons,  and  it  found  and 
presented  the  Indictment  against  the  defend- 
ant. 

The  challenging  and  exclusion  of  the  fifteen 
persons  is  maintained  to  have  been  proper, under 
g  0  of  the  Act  of  March  22, 1882,  before  refer- 
red to,  and  which  reads  as  follows:  "That  in 
any  prosecution  for  bigamy,  polygamy  or  un- 
lawful cohabitation,  under  any  statute  of  the 
United  States,  it  shall  be  sufficient  cause  of 
challenge  to  any  person  drawn  or  summoned  as 
a  juryman  or  talesman,  first,  that  he  is  or  has 
been  living  in  the  practice  of  bigamy,  polyg- 
amy or  unlawful  cohabitation  with  more  than 
one  woman,  or  that  he  is  or  has  been  guilty 
of  an  offense  punishable  by  either  of  the  fore- 
going sections,  or  by  section  fifty-three  hun- 
dred and  fifty-two  of  the  Revised  Statutes  of 
the  United  States,  or  the  Act  of  July  first, eigh- 
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teen  hundred  and  sixty-two,  entitled  'An  Act  to 
Punish  and  Prevent  the  Practice  of  Polygamy 
to  the  Territories  of  the  United  States  and  Other 
Places,  and  Disapproving  and  Annulling  Cer- 
tain Acts  of  the  Legislative  Assembly  of  theTer- 
ritory  of  Utah';  or,  second,  that  he  believes  It 
right  for  a  man  to  have  more  than  one  living  [4* 
and  undivorced  wife  at  the  same  time,  or  to  live 
in  the  practice  of  cohabiting  with  more  than 
one  woman;  and  any  person  appearing  or  of- 
fered as  a  juror  or  talesman,  and  challenged  on 
cither  of  the  foregoing  grounds,  may  be  ques- 
tioned on  his  oath  as  to  the  existence  of  any  such 
cause  of  challenge,  and  other  evidence  may  be 
introduced  bearing  upon  the  question  raised  by 
such  challenge;  and  this  question  shall  be  tried 
by  the  court.  But  as  to  the  first  ground  of  chal- 
lenge before  mentioned,  the  person .  challenged 
shall  not  be  bound  to  answer  if  he  shall  say 
upon  his  oath  that  he  declines  on  the  ground 
that  his  answer  may  tend  to  criminate  himself; 
and  If  he  shall  answer  as  to  said  first  ground, 
his  answer  shall  not  be  given  in  evidence  in  any 
criminal  prosecution  against  him  for  any  of- 
fense named  in  sections  one  or  three  of  this 
Act;  but  if  he  declines  to  answer  on  any  ground 
he  shall  be  rejected  as  incompetent." 

As  each  of  the  fifteen  persons  challenged 
and  excluded  answered,  when  questioned  on 
oath,  that  he  believed  it  right  for  a  man  to 
have  more  than  one  undivorced  wife  living  at 
the  same  time,  he  was  properly  excluded,  if 
section  G  of  the  Act  applied  to  the  case. 

It  Is  contended  that  that  section  did  not  ap- 
ply because  the  defendant  had  not  been  held 
to  answer.and  there  was  no  prosecution  against 
him.  The  language  of  the  section  is,  that  "in 
any  prosecution  for  bigamy,  polygamy  or  un- 
lawful cohabitation,  under  any  statute  of  the 
United  States,  it  shall  be  sufficient  cause  of  chal- 
lenge," etc.  It  is  urged  that  the  proceedings 
to  impanel  a  grand  jury  were  not  part  of  a 

Gosecution,  and  that  the  prosecution  could  not 
gin  until  after  the  grand  jury  bad  been  com- 
pletely impaneled.  But  we  think  this  Is  too 
narrow  a  view  of  the  statute.  The  whole  scope 
of  section  B  Is  to  prescribe  what  shall  be  suffi- 
cient causes  of  challenge  to  be  made  by  the 
United  States  In  a  case  of  bigamy,  polygamy 
or  unlawful  cohabitation.  It  is  the  United 
States  alone  which  would  desire  to  exclude 
from  the  grand  jury  persons  answering  the 
descriptions  named  In  the  section.  It  Is  not 
contemplated  that  a  person  to  be  prosecuted 
for  the  offenses  specified  would  challenge  for 
any  of  the  causes  set  forth.  The  mischief  to  ,4g; 
be  remedied  was  the  having  as  grand  jurors, 
against  the  interest  of  the  United  States,  the 
persons  specified,  in  a  prosecution  for  the  par- 
ticular offenses  named.  If  the  grand  jury  enters 
upon  the  investigation  of  cases  involving  the 
offenses  designated,  and  such  investigation  re- 
sults in  the  rinding  of  an  indictment  for  any 
of  those  offenses,  it  cannot  properly  be  al- 
leged by  the  defendant  In  the  indictment  that 
the  prosecution  did  not,  within  the  meaning 
of  section  0,  begin  with  the  first  step  In  (he 

Siroceedings  to  obtain  the  grand  jury  which 
Dund  the  indictment.  And,  for  the  protec- 
tion of  the  defendant  himself,  It  would  nec- 
essarily be  equally  held  that  he  was  entitled 
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he  could  have  do  right  to  question  those  pro- 
ceedings. 

The  prosecution  was  one  for  offenses  crested 
by  a  statute  of  the  United  States.  That  is  the 
meaning  of  section  6  of  the  Act.  And  it  is  not 
an  objection  that  can  be  urged  by  this  defend- 
ant that  the  same  grand  jury  might  have  been 
called  upon  to  act  on  other  offenses  than  those 
named  in  that  section. 

It  is  also  urged  that  section  0  does  not  apply 
to  grand  jurors.  The  language  is, "any  person 
drawn  or  summoned  asa  Juryman  or  talesman" 
— "any  person  appearing  or  offered  as  a  juror 
or  talesman."  In  view  of  the  fact  that  by  S 
4  of  the  Act  of  June  S3,  1874,  both  grand 
jurors  and  petit  jurors  are  to  be  drawn  from 
the  box  containing  the  two  hundred  names.and 
ore  to  be  summoned  under  venires,  and  are  to 
constitute  the  regular  grand  and  petit  juries  for 
the  term,  and  of  the  further  fact  that  the  per- 
sons to  be  challenged  and  excluded  are  persons 
not  likely  to  find  indictments  for  the  offenses 
named  in  section  5,  we  cannot  doubt  that  the 
words  "jurymen"  and  "juror"  include  a  grand 
Juror  as  well  as  a  petit  juror.  There  is  as  much 
ground  for  holding  that  it  includes  the  former 
alone,  astbe  latter  alone,  if  it  is  to  include  but 
one.  It  must  include  one  at  least,  and  we  think 
it  includes  both.  The  purpose  and  reason  of 
the  section  include  the  grand  Juror;  and  there 
is  nothing  in  the  language  repugnant  to  such 
view.  The  use  of  the  words  ''drawn  or  sum- 
moned as  a  juryman  or  talesman,"  and  of  the 
words  "appearing  or  offered  as  a  juror  or  talcs- 
man,"  does  not  have  the  effect  of  confining  the 
B4]  meaning  of  "Juror"  to  "petit  juror,"  on  the 
view  that  the  ordinary  meaning  of  "talesman" 
refers  to  a  petit  juror.  A  grand  juror  is  a  jury- 
man and  a  juror,  and  is  drawn  and  summoned, 
and  it  might  well  hare  been  thought  wisest  to 
mention  a  "talesman"  specifically,  lest  the  words 
"juryman"  and  "Juror'  might  be  supposed  not 
to  include  him. 

It  Is  objected  that  none  of  the  grand  jurors 
who  were  retained  on  the  panel  were  intcrrogat. 
ed  as  to  whether  they  believed  it  right  for  a 
man  to  live  In  the  practice  of  cohabiting  with 
more  than  one  woman.  As  to  this  it  is  suffi- 
cient to  say  that  the  challenges  were  based  on 
the  affirmative  answers  to  the  third  question, 
and  that  the  statute  only  specifies  what  shall  be 
a  sufficient  cause  of  challenge,  and  does  not 
compel  the  making  of  the  challenge  or  the  ask- 
ing of  the  questions. 

After  the  motion  to  set  aside  the  indictment 
was  overruled,  the  trial  was  had  on  a  plea  of 
not  guilty.  In  impaneling  a  jury  it  appeared 
that  the  list  of  jurors  drawn  and  summoned  for 
the  term,  and  also  tbe  general  jury  list  for  the 
year,  consistingof  two  hundred  names  selected 
and  returned  for  a  general  jury  list,  were  ex- 
hausted, and  that  no  names  remained  in  the 
general  jury  box.  Thereupon  the  prosecuting 
attorney,  on  tbe  ground  that  the  jury  list  pro- 
vided for  by  statute  was  exhausted,  moved  the 
court  that  an  open  venire  issue,  tosummoD  such 

Jurors  as  were  necessary.  The  defendant  ob- 
ected  to  the  issuing  of  an  open  venire  or  any 
ttnirt  for  jurors,  on  tbe  ground  that  there  was 
no  law  authorizing  it.  The  court  overruled 
the  objection,  and  the  defendant  excepted.  By 
an  order  of  the  court  a  tenire  was  then  issued 
to  the  United  States  marshal  for  Utah  Territory, 
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commanding  htm  to  summon  from  the  body  of 
tbe  judicial  district  fifty  jurors.  They  were 
summoned,  and  on  the  return  of  tbe  venir* 
the  panel  was  challenged  by  the  defendant  be- 
cause the  jurors  were  selected  and  summoned 
on  an  open  venire.  The  challenge  was  over- 
ruled and  the  defendant  excepted.  Like  pro- 
ceedings took  place  In  respect  to  two  further 
open  venire*  for  thirty  and  twenty-four  jurors 
respectively.  Of  the  twelve  persons  who  com- 
posed the  jury,  eleven  were  obtained  from  those 
summonea  under  tbe  open  teniret. 

It  Is  assigned  for  error  that  the  petit  jury  was 
illegally  constituted,  in  that  tbe  court  had  no 
right  to  summon  petit  jurors  on  bd  open  venire. 
The  argument  is,  that  the  provisions  of  g 
4  of  the  Act  of  June  2S, 1674,  are,  on  their  face, 
exclusive;  that  the  method  prescribed  by  that 
section  for  obtaining  Jurors  Is  the  only  one  that 
can  be  employed;  that  only  the  probalfl  judge 
and  the  clerk  of  tbe  court  can  select  the  ju- 
rors and  make  the  jury  list;  that  the  grand  and 
petit  jurors  for  a  term  must  be  drawn  by  the 
marshal  from  a  box  containing  names  of  per- 
sons thus  selected,  and  constitute  the  regular 
grand  petit  juries  for  the  term'  that  if,  during 
tbe  term,  any  additional  grand  or  petit  jurors 
are  necessary,  they  must  be  drawn  by  tbe  mar- 
shal io  open  court  from  tbe  same  box;  and 
that  if  the  two  hundred  names  are  ail  drawn 
out,  for  grand  or  petit  jurors,  at  any  time  dur- 
ing the  year,  there  can  be  no  more  indictments 

' '    -* ire  civil  or  criminal  jur~  '"'"' 

t  of  the  district  for  tl 


,, only  for  the  term,  of  which  there  are 

tour  in  the  year,  and  that  the  names  drawn 
shall  not  be  again  placed  in  the  box  until  a  new 
jury  list  is  made,  which  is  to  be  done  annu- 
ally in  January.  A  result  so  disastrous  to 
the  administration  of  Justice,  so  certain  to  im- 
pair, if  not  destroy,  public  and  private  right* 
is  not  to  be  permitted  unless  imperatively  re- 
quired. The  Act  of  June  23.  1874,  does  not 
Erescribe  the  making  of  a  new  list  by  the  pro- 
ate  judge  and  clerk  except  once  a  year.  In 
January,  or  the  making  by  them  of  an  addi- 
tional list  at  any  time  during  the  year.  But 
tbat  Act  does  not  directly,  or  by  implication  or 
intendment,  exclude  the  use  of  an  open  venire 
when  the  two  hundred  names  are  exhausted 
during  the  year.  It  provides  tbat  tbe  jurors 
drawn  and  summoned  shall  constitute  "the 
regular  grand  and  petit  juries  for  the  term,  for 
all  cases."  By  other  provisions  of  law,  each  of 
the  district  courts  of  the  Territory  Is  required 
to  hold  four  terms  a  year.  There  is  no  doubt 
that  Jurors  must  be  drawn  from  the  two  hun- 
dred names,  or  those  of  them  remaining  in  the 
box,  so  long  as  any  remain.  But  the  question 
is.  What  is  to  be  done  when  those  names  are 
exhausted  T  If  there  is  no  method  that  can  be 
resorted  to  to  obtain  jurors  in  such  event,  the 
provisions  in  %  5  of  the  Act  of  1882,  for  I* 
challenges  by  the  United  Slates,  with  a  view 
to  indictments  for  the  offenses  named  in  that 
section,  will  have  proved  suicidal,  and  resulted 
in  destroying  all  opportunity  to  find  ortrysnch 
indictments.  We  are  not  referred  to  any  statu- 
tory provision  in  any  Act  of  Congress  or  any 
Act  of  the  Territory  which  forbids  the  use  Oi 
an  open  venire  when  tbe  200  names  i      ~ 
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hausted.  Tbe  argument  is,  that  the  provisions 
of  S  5  of  the  Act  of  1882  cover  the  entire 
subject  of  obtaining  jurors  and  do  not  allow 
of  any  supplementary  measures,  and  that  such 
measures  cannot  be  resorted  to  unless  affirma- 
tive statute  authority,  directed  to  the  very 
point,  li  to  be  found. 

The  Supreme  Court  of  Utah,  in  its  opinion 
affirming  tbe  judgment  in  the  present  case,  did 
not  refer  to  any  statute  of  Congress  or  of  the 
Territory  directly  authorizing  the  open  unite, 
but  rested  the  power  to  issue  it  on  the  fact  that 
such  power  was  Inherent  in  the  court  and  was 
not  forbidden  by  any  statute  in  force  in  Utah; 
and  held  that  it  followed  as  an  incident  to  the 
authority  and  duty  of  the  District  Court  to  bold 
its  sessions  and  try  by  jury  indictments  for 
crimes.  We  concur  in  this  view  so  far  as  the 
resort  to  the  open  centre  after  the  exhaustion  of 
the  two  hundred  names  is  concerned. 

Tbe  fourth  section  of  the  Act  of  1874  pre- 
scribes the  rule  to  be  observed,  to  the  extent  in 
which  it  prescribes  any  rule.  It  proceeds  on 
the  view  that  the  jury  list  of  two  hundred 
names  will  be  sufficient  for  ordinary  purposes, 
or,  as  it  expresses  it,  for  "  the  regular  grand  and 
petit  juries  for  the  term";  and  it  provides  what 
shall  be  done  so  long  as  there  are  any  names 
left  in  the  box.  Built  is  silent  as  to  what  shall 
take  place  when  the  names  are  all  exhausted. 
It  does  not  forbid  the  ordinary  and  well  known 
resort  to  an  open  venire.  Moreover,  section  5 
of  the  Act  of  1882,  lu  regard  to  prosecutions 
like  tbe  present  one,  prescribes  what  shall  be 
a  sufficient  cause  of  challenge  to  a  person 
"drawn  or  summoned  as  a  juryman  or  tales- 
man," and  what  questions  may  be  put  to  "any 
[*87]  person  appearing  or  offered  as  a  juror  or  tales- 
man," thus  recognizing  a  "  talesman "  aa  dis- 
tinct from  a  "juryman "or  a  "juror."  The 
persons  drawn  from  the  box  of  two  hundred 
names  are  "  jurors,"  and  are  so  defined  and 
called  In  section  4  of  the  Act  of  1874.  Con- 
cress,  therefore,  in  using  tbe  word  "talesman," 
had  reference  to  a  person  not  drawn  from  such 
box.  The  word  "talesman"  is  not  satisfied  by 
referring  It  to  the  additional  jurors  which 
section  4  of  tbe  Act  of  1874  says  may  and  shall 
be  drawn  from  the  box,  LE  they  "shall  be  neces- 
sary," during  the  term.  They  are  not  tales- 
men in  any  proper  sense,  but  are  as  much 
regular  jurors  as  those  first  drawn  from  that 
box. 

The  principle  whlcb  authorized  tbe  action 
of  the  court  in  obtaining  petit  jurors  in  this 
case  after  the  statutory  measures  had  been  ex- 
hausted is  sanctioned  by  authority.  Boc.  Abr., 
Juries,  C;  1  Chit.  Crlm.  Law,  018;  9  Hale, 
P.  C,  265,  266;  V.  8.  v.  Sill,  1  Brock..  156; 
Mackey  v.  People,  3  Col.,  13;  Stone  v.  People, 
2Scam.,  826;  Strauahan  v.  State,  16  Ark.',  87, 
43;  Wilbvrn  v.  State,  21  Ark.,  IBS,  201;  Gib- 
ton  v.  Commonwealth,  2  Vs.,  Cos.,  Ill,  131; 
SftjJ,«rv.5eafo,lHow.fMiss.),23a,241;  Wood- 
aide*  v.  State,  2  How.  (Bliss.),  655,  659;  State  v. 
ffarrit.  Supreme  Court  of  Iowa,  September, 
1884, 17  Chic.  Leg.  News,  58.  By  section  1868 
of  the  Revised  Statutes,  the  district  courts  of 
tbe  Territory  have  common-law  Jurisdiction, 
and,  under  %  1874  of  tbe  Revised  Statutes  and 
$  1061  of  tbe  Compiled  Laws  of  Utah  of  1876 
those  courts  have  original  jurisdiction  in  crirJ 
aal  cases.  By  §217  of  the  Criminal  Procedi 
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Act  of  Utah  of  February  22,  1878,  all  issues 
of  fact  In  criminal  cases  must  be  tried  by  jury, 
and  by  section  7  the  defendant  in  a  criminal 
action  is  entitled  to  a  speedy  trial.  A  venire  to 
summon  jurors  is  a  writ  necessary  to  the  exer- 
cise of  tbe  jurisdiction  of  the  court  and  agree- 
able to  tbe  principles  and  usages  of  law,  where 
it  Is  not  forbidden  or  excluded,  and  where  tile 
affirmative  provisions  of  lsrw  have,  so  far  as 
they  extend,  been  first  observed.  In  U.  8.  v. 
mu  (before  cited)  Chief  Juetice  Marshall, 
speaking  of  the  law  as  it  then  existed,  says  : 
•'It  has  been  Justly  observed  that  no  Act  of 
Congress  directs  grand  juries  or  defines  their 
powers.  By  what  authority,  then,  are  they 
summoned,  and  whence  do  they  derive  their 

giwera  T    The  answer  is,  that  the  laws  of  tbe 
aitcd  States  have  erected  courts'  which  are 
Invested  with  criminal  Jurisdiction.     This  ju- 
risdiction they  are  bound  to  exercise;  and  It  can     IMS] 
only  be  exercised  through  the  instrumentality 


The  cases  to  which  we  are  referred  by  the 
plaintiff  In  error  were  cases  where  express 
statute  provisions  had  been  disregarded  or 
violated.  If,  in  this  case,  an  open  venire  bad 
been  issued  before  the  two  hundred  names 
were  exhausted,  a  different  question  would 
have  been  presented. 

TJ<e  record  thov*  no  error,  and  the  judgment 
U  affirmed. 
True  copy.    Test : 

James  H.  McKenney,  Clerk.  Sup.  Court,  TJ.  8. 


FREDERICK  HOFT,  Fiff.  in  Sir., 


(See  S.  C,  Reporter's  ed„  Iffi-UU 
Criminal  procedure— Code  of  Utalt  —  defective 

•Under  tbe  Utah  Code  or  Criminal  Procedure  ol 

1S7B,  a  Judgment  upon  •  verdict  or  «ulHy  of  mur- 
der, the  record  of  which  states  that  the  court 
charged  tbe  Jury,  and  does  not  contain  the  charge 

In  writing1,  norahow  that  with  the  dotendant'a  con- 
sent it  was  given  orally,  la  erroneous,  and  must  be 

Submitted  Jan.  ts,  188$.  Decided  Apr.  to,  188S. 


ritory  of  Utah. 

Tbe  history  and  facts  of  the  case  appear  lu 
the  opinion  of  the  court. 

Mean.  B.  K.  Buskin,  W.  6.  Van  Born* 
and  8.  S.  Snider,  for  plaintiff  in  error. 

Mr.  Wu.  A.  Maury,  Aut.  AttyGcn.,  for 
defendants  in  error. 

Mr.  Justice  Gr*y  delivered  the  opinion  of 
tbe  court : 
This  is  a  writ  of  error  to  reverse  a  Judgment 


•Head  note  by  Mr.  Justice  Ghat. 
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rendered  by  the  Supreme  Court  of  the  Terri- 
tory of  Utah,  affirming,  upon  appeal  from  the 
District  Court  of  the  Third  Judicial  District  of 
the  Territory,  a  Judgment  and  sentence  of 
death  upon  a  conviction  of  murder.  The  de- 
cisions of  this  court,  after  former  trials  of  the 
case,  are  reported  in  104  U.  8..  881  IBk.  28,  L. 
ed.  8781.  and  110  U.  8.,  574  [Bk.  28,  L.  ed. 
2621. 

One  of  the  errors  now  assigned  in  the  brief 
tiled  in  behalf  of  the  plaintiff  In  error  is  that 
the  record  did  not  comply  with  the  statute  of 
Utah  requiring  that  the  written  charges  of  the 
court  should  form  part  of  the  record. 

In  the  copy  of  the  record  of  the  District  Court 
contained  in  the  record  transmitted  by  the  Su- 
preme Court  of  the  Territory  to  this  court,  the 
statement  relating  to  the  charge  of  the  court  to 
the  jury,  and  the  exceptions  to  the  charge,  are 
as  follows:  On  May  S  the  case  was  finally 
argued  by  the  counsel  for  either  party,  "atiij 
the  court  charged  the  jury;  defendant  s  coun- 
sel except  generally  to  the  instructions  given  by 
the  court  on  its  own  motion,  and  exception  al- 
lowed; and  a  verdict  of  guilty  of  murder  hi  the 
flrstdegree  was  returnee!  and  entered."  And  on 
May  16,  "the  time  allowed  by  law  for  filing  the 
bill  of  exceptions  herein  having  passed,  the 
court,  upon  application  of  defendant's  counsel, 
refuses  to  further  extend  the  time.  Defendant 
excepts. "  The  record  also  shows  that  on  May 
10,  after  judgment  and  sentence,  a  notice  of 
appeal  was  tiled  by  the  defendant  with  the 
clerk,  and  a  copy  of  the  notice  served  on  the 
district  attorney. 

Appended  to  the  brief  filed  in  this  court  in 
behalf  of  the  United  States  is  an  affidavit,  taken 
January 7, 1888, of  the  deputy  clerk  of  the  Dis- 
trict Court,  testifying  that  the  counsel  for  the  de- 
fendant at  the  trial  in  that  court,  who  requested 
him  to  prepare  the  transcript  of  record  on  ap- 
peal to  the  Supreme  Court  of  the  Territory,  re- 
5 nested  him  to  omit  the  written  charge  given 
y  the  court  to  the  jury  at  the  trial,  and  told 
him  that  no  point  was  to  be  made  by  the  de- 
fendant upon  the  instructions  given  by  the 
court  to  the  Jury;  that  the  transcript  prepared 
in  accordance  with  that  request  was  delivered 
by  the  clerk  to  the  counsel,  and  by  them  filed 
with  the  clerk  of  the  Supreme  Court  of  the 
Territory;  that  by  reason  alone  of  that  request 
the  written  charge  was  omitted  from  the  rec- 
ord; and  that  no  bill  of  exceptions  was  ever 
filed  or  offered  to  be  filed  or  presented  to  the 
Judge  of  the  District  Court  for  settlement. 

By  the  Utah  Code  of  Criminal  Procedure  of 
1878,  the  charge  of  the  court  to  the  jury"must 
be  reduced  to  writing  before  it  is  given,  unless 
by  mutual  consent  of  the  parlies  it  Is  given 
orally."  §  207,  cl.  7.  Within  five  days  after 
Judgment  upon  a  conviction,  the  clerk  must 
annex  together  and  file  the  papers  necessary  to 
constitute  the  record.  Including  "4.  Acopyof 
the  minutes  of  trial;  S.  A  copy  of  the  minutes 
of  the  Judgment;  6.  The  bill  of  exceptions,  if 
there  be  one;  7.  The  written  charges  asked  of 
the  court  and  refused,  if  there  be  any:  6.  A 
copy  of  all  charges  given  and  of  the  Indorse- 
ments thereon."  §  83B.  The  defendant  may 
either  take  exceptions  to  the  instructions  of  the 
court  to  the  Jury  In  matter  of  law  at  the 
of  an  indictment,  or  he  may,  without  a  bill  of 
exceptions,  appeal  from  a  final  judgment  of 
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conviction  on  any  question  of  law  presented 
by  written  charges  requested,  given  or  refused, 

or  any  other  question  of  law  appearing  on  the 
record.  §§  809,  815,  856,  860.  The  manner  of 
taking  an  appeal  is  by  filing  a  notice  with  the 
clerk  of  the  court  In  which  the  Judgment  is  en- 
tered, and  serving  a  copy  thereof  upon  the  at* 
torney  of  the  adverse  party.    §  888. 

The  statute  expressly  end  peremptorily  re- 
quire.? that  the  charge  of  the  court  to  the  jury 
shall  be  reduced  to  writing  before  it  is  given, 
unless  by  mutual  consent  of  the  parties  It  is. 
given  orally;  and,  as  has  already  been  adjudged 
by  this  court  In  this  case,  the  giving,  without 
the  defendant's  consent,  of  any  oral  charge  or 
instruction  to  the  Jury  is  an  error,  for  which 
judgment  must  be  reversed.  104  U.  B..  681 
[Bk.  28,  L.  ed.  8781.  The  requirement  of  the 
statute  that  the  clerk  of  the  court  in  which  the 
trial  is  bad  shall  include,  in  making  up  its  rec- 
ord, a  copy  of  all  written  charges,  as  well  as  of 
the  minutes  of  the  trial,  is  equally  positive. 
The  object  of  these  provisions,  requiring  the  in- 
structions to  be  in  writing  and  recorded,  is  to 
secure  an  accurate  and  authentic  report  of  the 
instructions,  and  to  insure  to  the  defendant  the 
means  of  having  them  revised  in  an  appellate 

When  the  record  shows  that  the  jury  were  [***1] 
charged  by  tbe  court,  nothing  can  excuse  the 
omission  to  set  forth  in  the  record  a  charge  In 
writing,  except  express  consent  of  tbe  defendant 
that  it  should  be  given  orally,  and  that  consent 
must  appear  of  record.  The  record  must  either 
set  forth  the  charge  in  writing,  or  a  waiver  by 
the  defendant  of  such  a  charge.  If  it  does  nei- 
ther, it  fails  to  show  what  is  made  by  express 
statute  an  essential  requisite  to  the  validity  of 
the  conviction,  and  contains  upon  its  face  a, 
fatal  error,  of  which  the  defendant  may  avail 
himself  by  appeal,  without  tendering  a  bill  of 
exceptions. 

The  duty  of  making  up  a  complete  record  is 
the  duty  of  the  clerk;  and  the  duty  of  seeing 
that  the  record  contains  everything  that  actu- 
ally took  place,  necessary  to  support  the  con- 
viction, is  the  duty  of  the  district  attorney.  If 
the  copy  of  the  record  made  up  by  the  clerk  of 
the  District  Court,  and  entered  by  the  defend- 
ant in  the  Supreme  Court  of  the  Territory,  waa 
defective  in  a  material  point,  tbe'' district  attor- 
ney might  have  moved  in  the  latter  court  to 
have  tbe  defect  supplied  by  certiorari  or  other 
proper  process.  Tbe  defendant  and  his  coun- 
sel were  under  no  obligation  to  cure,  and  can- 
not be  held  to  have  waived,  any  defect  in  the 
record,  but  were  entitled  to  take  advantage, 
either  in  the  Supreme  Court  of  the  Territory 
or  in  this  court,  of  any  error  apparent  upon  the 
record  as  it  stood  in  that  court. 

Applying  these  principles  to  tbe  record  be- 
fore us,  the  conviction  cannot  be  supported. 
The  record  merely  states  that  thecourt  charged 
the  jury,  and  does  not  state  whether  the  charge 
was  written  or  oral.  If  the  charge  was  writ- 
ten, it  should  have  been  made  part  of  the  rec- 
ord, which  has  not  l>ecn  done.  If  it  was  oral, 
the  consent  of  the  defendant  was  necessary,  and 
that  consent  does  not  appear  of  record  and 
cannot  be  presumed. 

It  is  hardly  necessary  to  add  that  the  affidavit 
taken  since  the  entry  of  the  case  in  this  court 
cannot  be  considered.    The  lawfulness  of  the 
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conviction  and  sentence  of  the  defendant  is  to 
be  determined  by  the  formal  record,  made  up 
■od  transmitted  8.1  required  by  law,  of  what 
was  done  in  Ma  presence  at  the  trial  in  open 
court;  and  not  by  ex  parte  affidavits  of  private 
[HI]  conversations  supposed  to  have  afterwards  tak- 
en place  in  his  absence  between  the  counsel 
and  the  clerk. 

Judgment  reverted  and  case  remanded,  with  di- 
rections toorder  Me  verdict  to  be  set  aside  and  a 
new  trial  granted. 

The  Chief  Justice  and  Mr.  Justice  Hsu-laf 
dissented. 
True  copy.   Teat:  _  _ 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  3. 

I«nl       THOMAfi  POINDEXTER,  Plff.  in  Err., 

SAMUEL   C.    GREENHOW,  Treasurer  of 
the  Cnr  or  Richmond,  Va. 

(See  8.  C,  Reporter's  ed.,  CTO-Stt.) 

Constitutional  Law— Virginia  Law  of  Janu- 
ary SS,  1881,  and  March  IS.  1384,  impair  tfu 
obligation  of  the  contract  to  receive  coupons  in 
payment  of  taxes  tinder  the  Act  qf  March  80, 
1871,  and  an  void— detinue— liabilitg  of  of- 
ficer for  acts  unauthorised  by  law  —  tuit 
iiqairist  officer  for  such  acts  not  a  suit  against 
the  State. 
•In  an  action  of  detinue  tor  personal  property, 

distrained  bythe  defendant  for  delinquent  taxes. 

In  payment  of  which  toe  plain  till  had  duly  tend' 

•«A  miiiwim  ™» 'mm  bonds  issued  by  |he  State  ol 
"undlng  Act  of  March  30.  lfffl : 


Vtnrfcuai 


iat  by  the  tor.  nsol  that  Act,  and  the  Issue  oi 
and  coupon  In  virtue  of  the  seme,  a  oon- 
tract  was  made  between  every  coupon  holder  am: 
the  State  that  such  coupons  should  ■  be  receiver* 
at  and  after  maturity  for  all  taxes,  debt*,  dues  am 
demands  due  the  State";  the  right  of  the  coupon 
bolder,  under  which  was  to  have  his  coupons  re, 
cerred  for  taxes  when  offered,  and  that  any  Act  ol 

....  .....—. — .n__voldal 

rust  coupon  holders. 
The  faculty  of  being  receivable  In  payment  U 
taxes  was  of  the  essence  of  the  right.  It  const! 
tuted  a  self-ex  ecu  ting  remedy  In  the  hands  of  t 
taxpayer,  and  It  became  thereby  the  legal  duty  01 
every  tax  collector  to  receive  such  coupons  In  pay- 
ment of  taxes,  upon  an  equal  footing  and  witt 
equal  effect  as  though  they  were  money;  after  f 
lender  of  such  coupons  duly  made  for  that  purpose 
the  situation  and  rigbta  of  the  taxpayer  and  cou, 
pen  holder  were  precisely  what  they  would  hav< 
been  If  he  had  made  a  like  tender  in  money, 

a.  It  Is  well  settled  by  many  decisions  of  thii 
court  that.  Tor  the  purpoeoof  affect  lug- proceeding! 
to  enforce  the  payment  of  taxes,  a  lawful  tender  ol 
payment  la  equivalent  to  actual  payment,  eithei 
belnif  sufficient  to  deprive  the  collecting  officer  ol 
all  authority  for  further  action,  and  making  even 
subsequent  step  Illegal  and  void. 

i.  The  coupons  In  question  are  not  "bills  of  cred 
It,"  In  thesenaeof  the  Constitution,  which  forbldi 
the  States  to  "emit  bills  of  credit;"  because,  al- 
though Issued  by  the  State  of  Virginia  on  Its  cred- 
it, and  made  receivable  in  payment  of  taxes,  ant 
—--■---'-' -  •-— j  -~<— !dbyde- 

it  and  Individuals,  (or  the  ordinary  purpoea 

■r  suit  brought  by  a  taxpayer,  wht 

...  — t  '-*  payment  of  nil 

.       der  color  of  of 
r,  and  acting  tntheenfnroemiiii 

tt  is  also  a  contract,  anc 

•Head  notes  by  Mr.  Justice  Mirnnm, 

1U  V.  s. 
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,  ._.,  Mm v. 
,  fM«r,  2  A.  K.  Mmh.,  388;  OwrJWtf  r.  fiut 
I   lett,  1  Mo.,749;/tet*rfyv.M(eArff,  B  Ala.,  TOO; 

•  ftwwWtMT.  &aniortd,4B.  Mon.,8M;fio«T. 
f  Seed,  16B.  Mod.,  419;  Schulenberg  v.  Campbell, 
,  14 Mo..  401. 

This  court  will  enjoin  the  collection  of  n 

■  state  tax  laid  under  an  Act  which  impairs  the 
.  obligation  of  a  contract 

.       Dodge  v.  Woottey,  18How.,881  (B»U.  8.,bx. 

•  31,L.cd.401);&S.a>.T.ffi*f,18Wall.. 884(80 
;  U.8.,bk.20,L.ed.568);CTartMtotiv.,Rran<Ji,lB 
i   Wall.,  470(82  U.S., bk.  81,  L.cd.  198);  Brunei 

-  v.  CAari«tim,93U.S.,677(Bk.28.L.ed.7B0); 
J  Ewnphtry  v.  iVuet,  18  WaU..  844  (88  U.  8., 
,   bk.  81,  Led.  2SX(t;  Borne  of  Friendletfv. Route, 

-  8  Wall.,  480  (75  U.  8.,  bk.  19,  L.  ed.  496); 
'  Wathingtoa  VnivmUy  t.  Routt,  Id.,  489  (Id., 
1   498);  McG<*v.  Mat/iit,  4  Wall.,  148(71  U.  S., 

■  (Bk.  IB,  L.  ed.  814). 

It  will  enjoin  the  collection  of  any  tax  which 
the  laws  of  the  United  States  forbid  the  States 

i  to  Impose. 

Otbornr.  Bankfi  Wheat,  888;  JWton  v.Bank. 
101  U.  S.,  148  (Bk.  SB,  L.  ed.  901);  Cummingt 

r  v.  Bank.  Id.,  158  (Id.,  908);  Davit  v.  Gray,  18 
WalL,  820(88  U.  8.,  bk.  21,  L.  ed.  458). 

r       A  court  of  equity  will  always  enjoin  the  col- 

c   lection  of  a  tax  where  it  1b  clear  that  in  making 

,    the  collection  the  officer  is  a  simple  naked  tres- 

5    passer.     His  character  of  officer  and  hit  func- 

,  tionas  collector  give  him  no  immunities  where 
the  character  of  trespasser  is  fixed  on  him  clear- 

.   ly  and  without  doubt 

r       Belknap  v.    Belknap,   8    Johns.   Ch,,   468; 

f  Fretoin  v.  Lewi*,  4  Mylne  &  C. .  849;  Common- 
wealth  v.  Sapertitort,  29  Pa.  St  121;  Lebanon 

3  t.  ft  AG...  77  EI.,  589. 

t  Mettrt,  T.  S.  Blsrir,  Atty-Gtm.  of  Virginia, 
A.  H,  Gut-land,  R,  T,  Merrick,  J.  Ambler 

t  Smith  and  8.  B.  Wilt,  for  defendant  in  error: 
We  rely  on  the  following  cases  against  the 

r  Jurisdiction  of  the  court  and  the  right  to  main- 
tain the  foregoing  suit  against  the  State  and  her 

.    officers. 

(  Louitianav.JwmdmdSBiottv.Wait,107V. 
S.,  711  (Bk.  27,  L.  ed,  446);  Antony.  Grten- 

f  how.  Id.,  7DB  (Id.,  468);  Cunningham  r.  B.  R. 

r   Co.,  109  U.  S.,  448  (Bk.  87,  L.  ed.  998). 

i  Virginia  has  consented  to  be  sued  In  berown 
courts  and  by  remedies  she  has  prescribed ,  and 

.    she  can  be  sued  in  no  other  tribunal  and  by  no 

,  other  procedure. 

The  coupons  were  not  verified  to  be  genuine 

,  by  a  verdict  of  a  Jury  and  the  Judgment  of  the 
court,  as  required  by  either  the  Act  of  January 
14,  1882,  or  that  of  January  28,  1882,  found 

'  in  Acts  of  1881-88,  the  first  of  which  Acta  was 

.   declared  to  be  constitutional  and  to  furnish  a 

.    complete  remedy  to  the  taxpayers,  by  the  Su- 

I   preme  Courtof  the  United  States  in  Anion*  v. 

.  Gretnhote,  tupra;  and  the  later  Act  of  January 
29,  1888,  was  In  effect  declared  to  be  constitu- 
tional and  to  afford  a  sufficient  remedy,  by  the 
Supreme  Court  in  the  case  of  Tenntttet  y. 
Snted, 96  U.  S.,  71  (Bk.  24.  L.  ed.  611), 

Mr.  Justice  Mat  thews  delivered  the  opinion 
;   of  the  court: 

The  plaintiff  in  error,  who  was  also  plaintiff 

-  below,  brought  his  action  In  detinue  on  die  26th 
day  of  April,  1SSS,  against  Samuel  C.  Green- 

;   how,  for  the  recovery  of  specific  personal  prop- 
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ertv,  to  wit:  one  office  desk  of  lie  value  of  $30, 
before  a  pilice  justice  in  the  City  of  Richmond, 
who  dismissed  the  ease  for  want  of  jurisdiction. 
An  appeal  was  taken  by  the  plaintiff  to  the 
Hustings  Court  for  the  City  of  Richmond, 
where  the  facts  were  found  by  agreement  of 
parties  to  be  as  follows:  That  the  plaintiff  was 
a  resident  of  the  city  of  Richmond,  In  the  State 
of  Virginia:  that  he  owed  to  the  State  of  Vir- 
ginia, for  taxes  on  property  owned  by  him  in 
said  city  for  the  year  1882,  $13.45,  which  said 
taxes  were  due  and  leviable  for,  under  the  laws 
of  Virginia,  on  the  first  day  of  December,  1882; 
that  the  defendant,  Samuel  C.  Greenhow,  was 
the  Treasurer  of  the  City  of  Richmond,  and  as 
such  is  charged  by  law  with  the  duty  of  col- 
lecting taxes  due  to  the  State  of  Virginia  by  all 
residents  of  said  city;  that  on  the  35th  day  of 
April,  188S,  the  defendant,  as  such  Treasurer 
and  collectorof  taxes,  made  upon  the  plaintiff 
demand  for  the  payment  of  the  taxes  due  by 
him  to  the  State  as  aforesaid ;  that  the  plaintiff, 
when  demand  was  so  made  for  payment  of  his 
taxes,  tendered  to  defendant  in  payment  there- 
of 45  cents  in  lawful  money  of  the  United 
States,  and  coupons  issued  by  the  State  of  Vir- 
ginia under  the  provisions  of  the  Act  of  the 
General  Assembly  of  that  State  of  March  80, 
1871,  entitled  "An  Act  to  Provide  for  the  Fund- 
ing and  Payment  of  the  Public  Debt";  that  said 
coupons  so  tendered  by  plaintiff  were  all  due 
and  past  maturity,  and  amounted  in  the  aggre- 

5 ate  to  $12,  and  were  all  cut  from  bonds  issued 
y  the  said  State  of  Virginia  under  the  pro- 
visions of  the  said  Act  of  March  30,  1871 ;  that 
the  said  coupons  and  money  so  tendered  by 
the  plaintiff  amounted  together  to  exactly  the 
sum  so  due  the  State  by  the  plaintiff  for  taxes; 
that  the  defendant  refused  to  receive  the  said 
coupons  and  money  so  tendered  in  payment  of 
the  plaintiff's  taxes;  that  the  defendant,  after 
■aid  tender  was  made,  as  he  deemed  himself 
required  to  do  by  the  Actsof  Assembly  of  Vir- 
ginia, entered  the  plaintiff's  place  of  business 
I]  in  said  city  and  levied  upon  and  took  possession 
of  the  desk,  the  property  of  the  plaintiff,  now 
sued  for,  for  the  purpose  of  selling  the  same  to 
pay  Hie  taxes  due  from  him;  and  that  the  said 
desk  Is  of  the  value  of  $30,  and  still  remains  in 
possession  of  the  defendant  for  the  purpose 
aforesaid,  he  having  refused  to  return  the  same 
to  the  plaintiff  on  demand. 

The  Hustings  Court  was  of  the  opinion  that 
the  police  justice  erred  in  deciding  that  he  had 
no  Jurisdiction,  and  that  the  issue  in  the  action 
might  have  been  tried  by  him,  and  that  it  should 


fondant,  as  part  of  the  tender  in  payment  of 
the  plaintiff's  taxes,  the  coupons  mentioned  and 
described,  the  plaintiff  did  not  tender  what  the 
law  required,  nor  what  the  defendant  was,  as 
Treasurer,  obliged  to  or  should  b a. ve  received  in 
payment  of  the  plaintiff's  taxes,  under  the  pro- 
visions of  the  Act  of  the  General  Assembly  of 
Virginia,  approved  January  26,  1B82,  entitled 
"An  Act  to  Provide  for  the  More  Efficient  Col- 
lection of  the  Revenue  to  Support  Government, 
Maintain  the  Public  Schools,  and  to  Pay  Inter- 
eat  on  the  Public  Debt";  that  the  plaintiff's  rem- 
edy for  the  failure  of  the  defendantas  Treasurer, 
to  receive  coupons  in  payment  of  taxes,  was  to 
be  found  In  the  provisions  of  said  Act  of  Janu- 
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ary  36,  1882;  and  that  therefore  the  defend- 
ant does  not  unlawfully  or  wrongfully  detain 
the  plaintiff's  property  levied  on  by  the' defend- 
ant, as  Treasurer  of  the  City  of  Richmond,  for 
the  plaintiff  s  taxes;  and  judgment  was  accord- 
ingly rendered  for  the  defendant. 
It  appears  from  the  record  that  there  v — 


January  26,  1882,  and  of  the  18th  section"  of  the 
Act  of  the  General  Assembly  of  the  State  of 
Virginia,  approved  April  1, 1879,  which  author- 
izes the  collection  of  delinquent  taxes  by  dis 
traint  of  personal  property,  upon  the  ground 
that  these  Acts  are  repugnant  to  section  10  of 
article  I  of  the  Constitution  of  the  United  States, 
which  declares  that  no  State  shall  pass  any  law 
impairing  the  obligation  of  contracts,  tbe  judg- 
ment of  the  court  being  in  favor  of  the  validity 
of  said  Acts  and  against  the  rights  claimed  by 
the  plaintiff  under  the  Constitution  of  the 
United  Slates.  The  Hustings  Court  is  the  high- 
est court  of  the  State  to  which  the  said  cause 
could  be  taken. 

Tbe  Act  of  January  30, 1883,  the  validity  of 
which  is  thus  questioned,  is  as  follows: 

"Be  it  enact/dim  tin  General  Auemblyofthe 
Staleof  Virginia,  That  the  several  tax  collectors 
of  this  Commonwealth  shall  receive  in  dis- 
charge of  the  taxes.license  taxes  and  other  dues, 
gold,  silver,  United  States  treasury  notes,  na- 
tional bank  currency,  and  nothing  else;  pro- 
vided that  in  all  cases  in  which  an  officer 
charged  by  law  with  the  collection  of  revenue 
due  the  State  shall  take  any  steps  for  the  col- 
lection of  same  claimed  to  be  due  from  any 
citizen  or  taxpayer,  such  person  against  whom 
such  step  is  taken,  if  he  conceives  the  same  to 
be  unjust  or  illegal,  or  against  any  statute,  or 
to  be  unconstitutional,  may  pay  the  same  un- 
der protest,  and  under  such  payment  the  officer 
collecting  the  same  shall  pay  such  revenue  into 
the  state  treasury,  giving  notice  at  the  time  of 
such  payment  to  the  treasurer  that  the  same 
was  paio  under  protest.  The  person  so  paying 
such  revenue  may  at  any  time  within  thirty 
days  after  making  such  payment, and  not  longer 
thereafter,  sue  the  said  officer  so  collecting  such 
revenue  in  the  court  having  jurisdiction  of  the 
parties  and  amounts. 

'  'If  it  be  determined  that  tbe  same  was  wrong- 
fully collected,  for  any  reason  going  to  the  mer- 
its of  tbe  same,  then  tbe  court  trying  the  case 
may  certify  of  record  that  the  same  was  wrong- 
fully paid  and  ought  to  be  refunded;  and  there- 
upon tbe  auditor  of  public  accounts  shall  issue 
his  proper  warrant  for  the  same,  which  shall 
be  paid  in  preference  to  other  claims  on  the 
treasury,  except  such  as  have  priority  by  con- 
stitutional requirement. 

"There  shall  be  no  other  remedy  in  any  case 
of  tbe  collection  of  revenue,  or  the  attempt  to 
collect  revenues  illegally,  or  the  attempt  to  col- 
lect revenue  in  funds  only  receivable  by  said 
officers  under  this  law,  the  same  being  other 
and  different  funds  than  the  taxpayer  may 
tender  or  claim  the  right  to  pay,  than  such  aa 
are  herein  provided;  and  no  writ  for  the  pre- 
vention of  any  revenue  claim,  or  to  hinder  or 
delay  the  collection  of  the  same,  shall  in  any 
wise  issue,  either  injunction,  rupenedeas,  man- 
damv*,  prohibition  or  any  other  writ  or  pro- 
cess  whatever;  but  in  all  coses,  if,  for  any  "n 
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son,  any  person  shall  claim  that  the : 
collects  of  him  was  wrongfully  or  illegally 
collected,  the  remedy  for  such  person  shall  be 
as  above  provided,  and  in  no  other  manner. 
In  all  such  cases.  If  the  court  certify  of  record 
that  the  officer  defendant  acted  in  good  faith 
and  diligently  defended  the  action,  the  new 
sary  costs  Incurred  by  him  shall  be  taxed 
ana  paid  by  the  State,  as  in  criminal  case 
The  commonwealth  attorney  for  the  county 
corporation  in  which  suit  is  brought  shall  appear 
ana  represent  the  defense.  In  every  case  where 
Judgment  is  rendered  for  the  defendant,  a  fee 
of  $ 5  shall  be  taxed  in  favor  of  said  attorney 
and  against  the  plaintiff,  and  whenever  the 
court  snail  refuse  to  certify  the  good  faith  and 
diligence  of  the  officer  defending  the  case,  a 
like  fee  of  $5  shall  be  taxed  against  said  officer. 
Any  officer  charged  with  the  collection  of  rev- 
enue, who  shall  receive  payment  thereof  in  any- 
thing other  than  that  hereinbefore  provided, 
shall  be  deemed  guilty  of  a  misdemeanor,  and 
fined  not  less  than  $100  nor  more  than  $600,  in 
the  discretion  of  the  court;  but  nothing  herein 
contained  shall  be  construed  to  subject  any  of- 
ficer of  the  State  to  any  suit,  other  thBH  as  here- 
inbefore provided,  for  any  refusal  on  his  part 
to  accept  In  payment  of  revenue  due  the  State 
any  kind  or  description  of  funds,  security  or 
paper  not  authorized  by  this  Act. 

"  a.  This  Act  shall  be  in  force  from  and 
after  the  first  day  of  December,  eighteen  hun- 
dred and  eighty-two." 

The  18th  section  of  the  Act  of  April  1, 1879. 
(Acts  of  1878-79,  p.  818),  so  far  as  material,  is 
that  "it  shall  be  the  duty  of  the  treasurer, 
after  the  first  day  of  December,  to  call  upon 
each  person  chargeable  with  taxes  and  levies, 
who  has  not  paid  the  same  prior  to  thattime.or 
upon  the  agent  of  such  person  resident  within 
the  county  or  corporation,  and  upon  failure 
or  refusal  of  such  person  or  agent  to  pay  the 
same  he  shall  proceed  to  collect  by  distress  or 
Otherwise."  Goods  and  chattels  distrained  by 
an  officer ,  by  provisions  of  other  statutes  then  in 
force,  were  required  to  be  Hold  at  public  sale 
after  due  notice,  aa  prescribed. 

The  Act  of  January  26, 1882,  was  amended 
by  an  Act  which  was  passed  and  took  effect 
March  18,  1884,  by  the  addition  of  the  follow- 
ing sections: 


place  the  coupons* so  tendered  in  an  envelope, 
to  seal  the  said  envelope,  write  his  name  across 
the  seal  thereof,  indorse  it  with  the  numbers 
of  the  coupons  enclosed,  and  return  It  to  the 
taxpayer.  Upon  the  trial  of  any  proceeding 
under  this  Act  the  said  coupons,  enclosed  in 
the  said  envelope  so  sealed  and  indorsed,  must 
be  produced  in  evidence  to  prove  the  tender. 
If  the  court  shall  certify  that  the  money  paid 
under  protest  ought  to  be  refunded,  the  said 
coupons  shall  be  delivered  to  the  auditor  of 
public  accounts,  to  be  canceled  simultaneously 
with  the  issue  of  his  warrant. 

"Sec.  S.  No  action  of  trespass  or  trespass 
on  the  case  shall  be  brought  or  maintained 
against  any  collecting  officer  for  levying  upon 


the  property  of  any  taxpayer  who  may  have 
tendered  In  payment,  in  whole  or  In  part,  any 
ion  or  paper  purporting  to  be  a  coupon, 
from  bonds  of  this  State,  for  such  taxes, 
and  who  shall  refuse  to  pay  his  taxes  in  gold, 
silver,  United  States  treasury  notes,  or  national 
bank  notes.  The  suit  contemplated  by  this 
Act  shall  be  commenced  by  a  petition  filed  at 
rules,  upon  which  a  summons  shall  be  issued 
to  the  collecting  officer;  and  the  said  suit 
shall  be  regularly  matured  like  other  actions 
at  law,  and  the  coupons  tendered  shall  be 
filed  with  said  petition." 
The  contract  which  the  plaintiff  In  error  al- 
ges  has  been  violated  is  with  the  State  of 
.  lrginia,  and  Is  contained  in  the  Act  of  March 
80, 1871,  known  as  the  Funding  Act,  entitled 
"An  Act  to  Provide  for  the  Funding  and  Pay- 
ment of  the  Public  Debt,"  and  in  the  bonds  and 
coupons  issued  under  its  authority.  It  provided 
for  the  funding  of  two  thirds  of  the  existing 
State  debt  ana  of  two  thirds  of  the  Interest 
accrued   thereon  to  July   1,  1871,  in   new    6 

Er  cent  bonds,  to  run  thirty-four  years,  the 
nds,  coupon  or  registered,  payable  to  order  r>7 
or  bearer,  and  the  coupons  to  bearer,  and 
declared  that  the  coupons  should  be  payable 
semi-annually  and  "be  receivable  at  and 
after  maturity  for  all  taxes,  debts,  dues  and 
demands  due  the  State,"  and  that  this  should 
be  expressed  on  their  face.  For  the  remaining 
one  third,  certificates  were  to  be  issued  to 
the  creditors  to  hold  as  claims  against  the 
State  of  West  Virginia,  that  being  assumed 
as  her  just  proportion  of  the  entire  debt.  "Un- 
der this  Act,"  it  was  said  by  this  court  in 
Hartman  v.  tfreenAw,  103  U.  8.,  972,  678 
[Rk.  26,  L.  ed.  271,  2741,  "a  large  number  of  the 
creditors  of  the  State,  holding  bonds  amount- 
ing— including  interest  thereon — to  about 
thirty  millions  of  dollars,  surrendered  them 
and  took  new  bonds  with  interest  coupons  an- 
nexed for  two  thirds  of  their  amount  and  cer- 
tiflcatesforthebalance.  A  contract  was  thus 
consummated  between  the  State  and  the  holders 
of  the  new  bonds  and  the  holders  of  the  cou- 
pons,from  the  obligation  of  which  she  could  not, 
without  their  consent,  release  herself  by  any 
ibsequent  legislation.  She  thus  bound  her- 
If  not  only  to  pay  the  bonds  when  they  be- 
_jme  due.  but  to  receive  the  Interest  coupons 
from  the  bearer  at  and  after  their  maturity,  to 
their  full  amount,  for  any  taxes  or  dues  by  him. 

.  the  State.  This  receivability  of  the  coupons 
for  such  taxes  and  dues  was  written  on  their 
face,  and  accompanied  them  into  whatever 
hands  they  passed.  It  constituted  their  chief 
value  and  was  the  main  consideration  offered 

.  the  holders  of  the  old  bonds  to  surrender 
them  and  accept  new  bonds  for  two  thirds  of 
their  amount. 

The  same  view  had  been  taken  by  the  Su- 
preme Court  of  Appeals  of  Virginia  In  the 
cases  of  Anton*  v.  Wright,  22  Gratt.,  833;  Wim 
v.  Rogen,2i  Qratt.,  189, and  Claris  v. Tyler,  SO 
Gratt. ,  134,  in  the  last  of  which  cases  it  was  de- 
clared to  be  the  settled  law  of  the  State.  It  was 
repeated  by  this  court  in  Anloni  v.  OreenJiow, 
107  U.  8.,  769  [Bk.  28,  L.  ed.  4981,  where  It 
was  said  (p.  775):  "The  right  of  the  coupon- 
holder  is  to  have  his  coupon  received  for  taxes 
when  offered";  and  (page  771):  "Any  Act  of 
the  State  which  forbids  the  receipt  of  these- 
1H  U.  S. 
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coupons  for  taxes  la  a  violation  of  the  contract, 
And  void  si  sgninat  coupon- holders. "  Upon 
these  propositions,  there  wo*  an  entire  agree- 
ment Between  the  majority  and  minority  " 
the  court  in  that  case. 


explained.  It  was  evidently  a  part  of  the 
sideration  on  which  the  creditors  of  the  State 
were  induced  to  accept, under  the  Act  of  March 
SO,  1871,  from  the  State  of  Virginia,  new  obli- 
gations for  two  thirds  of  their  claim,  in  ex- 
change for  the  surrender  of  the  original  bonds. 
The  latter  depended  for  their  payn — 
a*  to  both  principal  and  interest,  upon  the 
tinued  good  faith  of  the  State  in  making  from 
time  to  time,  necessary  appropriations  out  of 
the  public  treasury,  to  meet  its  recurring  liabili- 
ties, try  positive  legislation  to  that  effect.  In 
case  of  default  there  was  no  remedy  by  legal 
process.  The  State  itself  could  not  be  sued, 
bare  promises  to  pay  had  no  sanction  but 

Kblic  sense  of  duty  to  the  public  credit — 
e  only  security  for  their  performance  was 
the  public  faith. 

But  immediately  on  the  passage  of  the  Act 
of  March  80,  1871,  and  thereafter,  occasional 
or  continued  default  In  the  payment  of  Interest 
on  the  bonds  Issued  In  pursuance  of  its  provi- 
sions, by  reason  of  failures  to  provide  by  laws 
necessary  appropriations  for  its  payment,  was 
met,  If  not  obviated, by  aself-executingremedY 
lodged  by  the  law  in  the  hands  of  the  creditor 
himself;  for  from  that  time  It  became  the 
legal  duty  of  every  tax-collector  to  receive 
coupons  from  these  bonds,  offered  for  that  pur- 
pose by  taxpayers,  fn  payment  of  taxes,  upon 
to  equal  footing,  at  an  equal  value,  and  with 
equal  effect,  as  though  they  were  gold  or  silver 
or  legal  tender  treasury  notes.  They  were  by 
that  Act  reduced,  in  effect,  into  money,  and  as 
between  the  State  and  Its  taxpayers  were 
legal  tender  as  money;  and  being  not  only 
law  but  a  contract,  it  became,  by  force  of  the 
Constitution  of  the  United  States,  irrepealable, 
and  therefore  Is  to-day  what  it  was  when  first 
enacted — the  unchangeable  law  of  Virginia. 
After  a  tender,  of  such  coupons  by  a  taxpayer 
In  payment  -of  taxes,  and  a  refusal  by  a  tax 
collector  to  receive  them,  the  situation  and 
Tights  of  the  taxpayer  and  coupon-holder  were 
precisely  what  they  would  have  been  if  be  had 
made  a  like  tender  in  gold  coin  and  It  had  been 
refused.  What  they  would  be  we  sball  have 
occasion  presently  to  inquire.  In  the  mean- 
time it  to  clear  that  the  contract  obligation  em- 
bodied In  the  quality  imparted  by  law  to  these 
coupons  of  being  receivable  in  payment  of 
taxes— Is  a  distinct,  collateral  and  real  security 
placed  in  the  bands  of  the  creditor,  Intended  to 
enable  him  to  collect  them  without  process  of 
law.  As  long  as  the  annual  taxes  of  the  State 
are  sufficient  m  amount  to  absorb  all  coupons 
that  are  overdue  and  unpaid,  a  certain  market 
to  created  for  them  which  will  maintain  them 
at  or  near  their  par  value.  In  the  hands  of  the 
taxpayer  who  buys  them  for  tender,  tbey  are 
practically  no  longer  chota  in  action,  but  equal 
In  value  and  quality  to  money,  and  equivalent 


■0, 1871,  there  existed  a 


coupons  Issued  under  that  Act,  tendered  in  pay- 
ment of  taxes,  to  compel  him  specifically  to  do 
so.  The  case  of  Hartman  v.  Gretn/iou  (tupra] 
was  one  in  which  that  relief  was  administered; 
and  in  Anttmi  v.  Qremthoa  [supra]  it  is  stated 
tohave  been  the  settled  practice  of  the  Supreme 
Court  of  Appeals  of  Virginia  to  entertain  suits 
for  similar  relief.  By  an  Act  of  January  14, 
1883,  the  General  Assembly  of  that  State  modi- 
fied the  proceedings  in  mandamus  in  such  cases 
so  as  to  require  the  taxpayer  first  to  pay  hit 
taxes  in  money,  and  then  the  coupons  tendered 
having  in  another  proceeding  been  determined 
to  be  genuine,  he  was  entitled  to  a  judgment 
upon  the  mandamus,  requiring  them  to  be  re- 
ceived In  payment  of  the  taxes,  and  the  money 
previously  paid  refunded.  The  validity  of  tins 
Act  became  the  question  in  Antoni  v.  Oreenhcw, 
ubi  supra,  and  It  was  affirmed  on  the  ground 
that,  for  the  purpose  of  specifically  enforcing 
the  right  to  have  the  coupons  received  in  pay- 
ment of  taxes,  the  new  remedy  was  substan- 
tially equivalent  to  the  old  one.  The  court  were 
not  willing  to  decide  that  it  was  a  suit  against 
the  State,  in  which  the  mode  of  proceeding 
could  be  modified,  or  the  remedy  taken  away 
altogether,  at  the  pleasure  of  the  State.  And 
it  affirmed  the  right  of  the  coupon  hotter  to 
have  his  coupon  received  for  taxes  when  offered. 
"The  question  here,"  said  the  court,  "to  not  as 
to  that  right,  but  as  to  the  remedy  the  holder 
has  for  its  enforcement  when  denied."  "The 
question,"  said  the  Chief  Justice,  delivering  the 
opinion  of  the  court,  "we  are  now  to  consider 
is  not  whether,  if  the  coupon  tendered  is  in  fact 
genuine  and  such  as  ought,  under  the  contract, 
to  be  received,  and  the  tender  to  kept  good,  the 
treasurer  can  proceed  to  collect  the  lax  bv  dis- 
traint or  such  other  process  aa  the  law  allows, 
without  making  himself  personally  responsible 
for  any  trespass  he  may  commit,  but  whether 
the  Act  of  1882  violates  any  implied  obligation 
of  the  State  In  respect  to  the  remedies  that  may 
be  employed  for  the  enforcement  of  its  con- 
tract if  the  collector  refuses  to  take  the  coupon." 
That  was  a  case  In  which  it  was  sought,  by 
mandamus,  specifically  to  enforce  the  contract 
of  the  State  with  the  coupon  holder,  by  com- 

Elling,  by  affirmative  action  and  process  of 
*,  the  collector  actually  to  receive  the  cou- 
pons tendered  fn  satisfaction  of  taxes.     It  left 
unaffected  the  right  of  tbe  coupon  holder  and 
taxpayer,  after  his  tender  had  been  unlawfully 
refused,  to  stand  upon  his  contract  and  the  law, 
defense  of  his  rights,  both  of  person  and 
operty,  against   ail  unlawful  assaults  and 
Izures.     In  the  former  he  was  an  actor,  seek- 
g  affirmative  relief,  to  compel  tbespeciflc  per- 
formance of  the  contract.     In  the  latter  he  is  a 
defendant,  passively  resting  on  his  rights,  and 
resisting  only  demands  and  exactions  sought  to 
be  enforced  against  bim  in  denial  of  them.    He 
has  himself,  in  all  things,  performed  tbe  con- 
is  part,  and  obeyed  tbe  law,  and  sim- 

, . .  - _,  that  if  more  is  illegally  exacted  and 

taken  from  him,  he  sball  have  the  remedy  which 
the  law  gives  to  every  other  citizen,  not  him- 
self in  default,  against  the  wrongdoer  who, 
under  color  of  law,  but  without  law,  disturbs 
or  dispossesses  him.  As  we  have  seen,  the  cou- 
pon holder,  whose  tender  of  genuine  coupons 
in  payment  of  taxes  has  been  refused,  stands 
upon  tbe  same  footing  in  this  respect  as  though 
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he  had  tendered  gold  coin  in  similar  circum- 
stances and  with  like  result. 

The  question  next  in  order  is,  whether  be  has 
an;,  ana  if  any,  what  remedy  for  the  recovery 
of  property  distrained  to  pay  the  same  tax  which 
he  has  thus  already  offered  and  attempted  to 
pay  in  money  or  Its  equivalent.  It  is  well  set- 
tled by  many  decisions  of  this  court,  that,  for 
the  purpose  of  affecting  proceedings  to  enforce 
the  payment  of  taxes,  a  lawful  tender  of  pay- 
ment is  equivalent  to  actual  payment,  either  be- 
ing sufficient  to  deprive  the  collecting  officer  of 
all  authority  for  further  action,  and  malting 
every  subsequent  step  illegal  and  void.  In 
Woodruff  v.  TrapnaB,  10  How.,  100.  208,  it 
was  held  that  a  tender  of  the  notes  of  the  bank 
of  the  State  of  Arkansas,  by  law  and  a  con- 
tract with  tbe  noteholders  made  receivable  in 
payment  of  public  dues  to  tbe  State,  was  equiva- 
lent to  payment,  in  extinguishing  the  judg- 
ment in  satisfaction  of  which  they  were  offered. 
The  court  said:  "The  law  of  tender  which 
avoids  future  interest  and  costs,  has  no  appli- 
cation in  this  case.  The  right  to  make  pay- 
ment to  the  State  in  this  paper  arises  out  of  a 
continuing  contract,  which  is  limited  in  time 
by  the  circulation  of  the  notes  to  be  received. 
They  may  be  offered  in  payment  of  debts  due 
to  the  State  in  its  own  right,  before  or  after 
judgment,  and  without  regard  to  the  cause  of  In- 
debtment."  In  the  case  of  IT.S.v.Lee,  106  U.S., 
196  [Bk.  27,  L,  ed.,  1711.  it  was  held  thatacer- 
tificate  of  a  sale  of  land  for  taxes,  made  by  com- 
missioners, which  by  law  was  impeachable  by 
proof  that  the  taxes  had  been  paid  previous  to 
sale,  was  rendered  void  by  proof  that  the  com- 
missioners had  refused  to  receive  tbe  taxes, 
without  proof  of  an  actual  tender,  where  the 
commissioners  had  waived  it  by  a  previous  no- 
tice that  they  would  not  accept  it.  In  the  opin- 
ion of  tbe  court  it  is  said:    "This  court  has  in 


that  where  the 
such  taxes  their  action  in  thus  preventing  pay- 
meet  was  the  equivalent  of  payment  in  its  ef- 
fect upon  the  certificate  of  sale,  citing  Bennett 
v.  Hunter.  9  Wall.,  326  [76  U.  S.,  bk.  IB,  L. 
ed.,  6731;  Traeey  v.  Irwin,  18  Wall.. 648  [85U. 
8.,  bk.  21,  L.  ed.  7861:  Atwood  v.  Weemt,  99  U. 
S.,  188  [Bk,  25,  L.  ed.,  471]:  and  HilU  v.  Ex- 
change Bk.,  105U.  S.,  318. [Bk,  30,  L.ed.,  1062]. 

Tbe  case,  then,  of  the  plaintiff  below  is  re- 
duced to  this:  He  had  paid  the  taxes  demanded 
of  him  by  a  lawful  tender.  The  defendant  had 
no  authority  of  law  thereafter  to  attempt  to  en- 
force other  payment  by  seizing  his  property. 
In  doing  so,  he  ceased  to  be  an  officer  of  the 
law  and  became  a  private  wrongdoer.  It  is 
the  simple  case  In  which  the  defendant,  a  nat- 
ural private  person,  has  unlawfully,  with  force 
and  arms,  seized,  taken  and  detained  the  per- 
sonal property  of  another.  That  an  action  of 
detinue  will  lie  in  such  a  case,  according  to  the 
law  of  Virginia,  baa  not  been  questioned.  The 
right  of  recovery  would  seem  to  be  complete, 
unless  this  case  can  be  met  and  overthrown  on 
some  of  the  grounds  maintained  in  argument 
by  counsel  for  the  defendant  in  error.  These 
we  proceed  now  to  examine  in  their  order. 

It  is  objected,  in  the  first  place,  that  the  law 
and  contract,  by  which  the  quality  of  being  re- 
ceivable in  payment  of  taxesto  the  Suite  is  im- 
puted to  the  coupons,  is  itself  in  violation  of 
190 


that  clause  of  the  Constitution  of  the  United 
States,  art.  I.  sec.  10,  which  declares  that  no 
State  shall  "emit  bills  of  credit,"  and  is  there- 
fore void. 

The  coupons  in  question  are  in  the  ordinary 
form,  and  one  of  them  reads  as  follows: 

''Receivable   at  and  after  maturity  for  all 
es,  debts  and  demands  due  the  State. 

'The  Commonwealth  of  Virginia  will  pay  tho 
bearer  thirty  dollars,  Interest  due  1st  January, 
1884,  on  bond  No.  2781. 

"Coupon  No.  20. 

"Geo.  Rye.  Treasurer." 

It  Is  contended  that  this  is  a  bill  of  credit  in 
the  sense  of  the  Constitution,  because,  being 
receivable  in  payment  of  debts  due  the  State, 
and  negotiable  by  delivery  merely,  it  was  in- 
tended to  pass  from  hand  to  hand  and  circulate 
as  money. 

The  meaning  of  the  term  "bills  of  credit,"  as 
used  In  the  Constitution,  has  been  settled  by 
decisions  of  this  court.  By  a  sound  rule  of  in- 
terpretation it  has  been  construed  in  the  light 
of  the  historical  circumstances  which  are  known 
to  have  led  to  the  adoption  of  the  clause  pro- 
hibiting their  emission  by  the  States,  ana  In 
view  of  the  great  public  and  private  mischiefs 
experienced  during  and  prior  to  the  period  of 
the  War  of  Independence,  In  consequence  of 
unrestrained  issues,  by  the  Colonial  and  Stale 
governments,  of  paper  money,  based  alone  up- 
on credit.  The  definition  thus  deduced  was 
not  founded  on  the  abstract  meaning  of  the 
words,  so  as  to  include  everything  in  the  na- 
ture of  an  obligation  to  pay  money,  repoaing  [284] 
on  tbe  public  faith,  and  subject  to  future  re- 
demption, but  was  limited  to  those  particular 
forms  of  evidences  of  debt  which  had  been  so 
abused  to  the  detriment  of  both  private  and 

Sublic  interests.  Accordingly,  Oliief  Juitics 
[arshall,  in  Oraig  v.  Miuouri,  4  Pet,  410, 482, 
said  that  "hillsof credit  signify  a  paper  medium 
intended  to  circulate  between  individuals,  and 
between  government  and  individuals,  for  the 
ordinary  purposes  of  society."  This  definition 
was  made  more  exact  by  merely  expressing, 
however,  its  implications,  in  Brxteoe  v.  Bank 
of  En.,  11  Pet.,  267,  814,  where  it  was  said: 
"The  definition,  then,  which  does  include  all 
classes  of  bills  of  credit  emitted  by  the  Colo- 
nies or  States,  is  a  paper  issued  by  the  sovereign 
power,  containing  a  pledge  of  its  faith  and  de- 
signed to  circulate  as  money."  And  again  (p. 
818),  "To  constitute  a  bill  of  credit,  within  the 
the  Constitution,  it  must  be  issued  by  a  State, 
on  the  faith  of  the  State,  and  be  designed  to 
circulate  as  money.  It  must  be  a  paper  which 
circulates  on  the  credit  of  tbe  State,  and  is  so 
received  and  used  in  the  ordinary  business  of 
life."  The  definition  was  repeated  in  Darriug- 
tony.  Bank  of  Ala.,  18  How.,  13. 

It  is  very  plain  to  us  that  the  coupons  inques- 
are  not  embraced  within  these  terms.  They 
are  not  bills  of  credit  in  the  sense  of  this  con- 
stitutional prohibition.  They  are  issued  by  tbe 
State,  it  is  true.  They  are  promises  to  pay 
money.  Their  payment  and  redemption  are 
based  on  the  credit  of  the  State,  hut  they  were 
not  emitted  by  the  State  in  the  sense  in  which 
a  government  emitB  its  treasury  notes,  or  a  bank 
its  bank  notes — a  circulating  medium  or  paper 
currency — as  a  substitute  for  money.  And  there 
is  nothing  on  the  face  of  the  instruments,  nor 
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In  their  form  or  nature,  nor  In  the  terms  of  the 
law  which  authorize  their  issue,  nor  in  the  cir- 
cumstances of  their  creation  or  use,  as  shown 
by  the  record,  on  which  to  found  an  inference 
that  these  coupons  were  designed  to  circulate, 
In  the  common  transactions  of  business,  as 
money,  nor  that  In  fact  that  they  were  so  used. 
The  only  feature  relied  on  to  show  such  a  de- 
sign or  to  prove  such  a  use  Is,  that  they  are 
made  receivable  in  payment  of  taxes  and  other 
]  dues  to  the  State.  From  this  it  is  argued  that 
they  would  obtain  such  a  circulation  from  hand 
to  hand  as  money,  as  the  demand  (or  them, 
based   upon  such  a  quality,  would   naturally 

gve.    But  this  falls-  far  short  of  their  fitness 
r  general  circulation  in  the  community,  as  a 
representative  and  substitute  for : 


',  in  the 


is  of  business,  which 
*ry  to  bring  them  within  the  constitutional 
prohibition  against  bills  of  credit.  The  notes 
of  the  Bank  of  the  Stale  of  Arkansas,  which 
were  the  subject  of  controversy  in  Woodruff  v. 
TrapnaU,  10  How.,  190,  were  by  law  receiv- 
able by  the  Suite  in  payment  of  all  dues  to  it, 
and  this  circumstance  was  not  supposed  to  moke 
them  bills  of  credit.  It  Is  true,  however,  that 
in  that  case  It  was  held  they  were  not  so  be- 
cause they  were  not  issued  by  the  Slate  and 
in  its  name,  although  the  entire  stock  of  the 
bank  was  owned  by  the  State,  which  furnished 
the  whole  capital  and  was  entitled  to  all  the 
profits.  In  this  cose  the  coupons  were  issued 
by  the  State  of  Virginia  and  in  its  name,  and 
were  obligations  based  on  its  credit,  and  which 
It  had  agreed,  as  one  mode  of  redemption,  to  re- 
ceive in  payment  of  all  dues  to  itself  in  the 
hands  of  any  holder;  but  they  were  not  issued 
M  and  for  money,  nor  was  this  quality  im- 
pressed upon  them  to  fit  them  fot  use  as  mon- 
ey, or  with  the  design  to  facilitate  their  circula- 
tion as  such,  it  was  conferred,  as  is  apparent 
bom  all  the  circumstances  of  their  creation  and 
issue,  merely  as  an  assurance,  by  way  of  con- 
tract with  the  bolder,  of  the  certainty  of  their 
due  redemption  in  the  ordinary  transactions  be- 
tween the  state  treasury  ana  the  taxpayers. 
They  do  not  become  receivable  in  payment  of 
taxes  till  they  are  due,  and  the  design,  we  are 
bound  to  presume,  was  that  they  would  be 
paid  at  maturity.  This  necessarily  excludes 
the  Idea  that  they  were  intended  for  circulation 
a  all. 

It  is  nest  objected  that  the  suit  of  the  plain- 
tiff below  could  not  be  maintained  because  it  is 
substantially  on  action  against  the  Slate  of  Vir- 
ginia, to  which  it  has  not  assented.  It  is  said  that 
the  Lai  collector,  who  is  sued,  was  an  officer  and 
agent  of  the  Stale,  engaged  in  collecting  its 
revenue,  under  a  valid  law,  and  that  the  tax  be 
sought  to  collect  from  the  plaintiff  was  lawfully 
doe;  thai,  consequently,  he  was  guilty  of  no 
personal  wrong,  but  acted  only  in  an  official 
■]  capacity,  representing  the  State;  and,  in  refus- 
ing to  receive  the  coupons  tendered  simply 
obeyed  the  commands  of  his  principal,  whom 
"" 1  lawfully  bound  to  obey;  and  that,  if 


say  wrong  has  been  done,  it  has  been  done  by 
the  State  in  refusing  to  perform  its  contract, 
and  for  that  wrong  the  State  is  alone  liable,  but 


h  exempted  from  auit  by  the  Eleventh  Article  of 
Amendment'  to  the  Constitution  of  the  United 
Blatet  which  declares  that  "The  judicial  power 
of  the  United  States  ibnll  not  be  construed  to 
1U  U.  8. 


extend  to  any  suit  in  law  or  equity,  commenced 
or  prosecuted  against  one  of  the  United  States 
by  citizens  of  another  Slate,  or  by  citizens  of 
or  subjects  of  any  foreign  State." 

This  immunity  from  suit,  secured  to  the 
States,  is  undoubtedly  a  part  of  the  Constitu- 
tion, of  equal  authority  with  every  other,  but 
no  greater,  and  to  be  construed  and  applied  in 
harmony  with  all  the  provisions  of  that  instru- 
ment. That  immunity,  however,  does  not  ex- 
empt the  State  from  tie  operation  of  the  con- 
stitutional provision  that  no  State  shall  pass  any 
law  impairing  the  obligation  of  contracts;  for 
it  has  long  been  settled  that  contracts  between 
a  State  and  on  individual  arc  as  fully  protected 
by  the  Constitution  as  contracts  between  two 
individuals.  It  is  trite  that  no  remedy  for  a 
breach  of  its  contract  by  a  State,  by  way  of 
damages  as  compensation,  or  by  means  of  proc- 
ess to  compel  its  performance,  is  open,  under 
the  Constitution,  in  the  courts  of  the  United 
States,  by  a  direct  suit  against  the  State  it- 
self, on  the  part  of  the  injured  party,  being  a 
citizen  of  another  State  or  a  citizen  or  subject 
of  a  foreign  State.  But  it  is  equally  true 
that  whenever  in  a  controversy  between  par- 
ties to  a  suit,  of  which  these  courts  have  juris- 
diction, the  question  arises  upon  the  validity 
of  a  law  by  a  State  impairing  the  obligation 
of  its  contract,  the  juris  iiction  is  not  there- 
by ousted,  but  must  be  exercised,  with  what- 
ever legal  consequences,  to  the  rights  of  the 
litigants,  may  be  the  result  of  the  determina- 
tion. The  cases  establishing  these  proposi- 
tions, which  have  been  decided  by  this  court 
since  the  adoption  of  the  Eleventh  Amend- 
mendment  to  the  Constitution,  ore  numerous. 
Fletcher  v.  Peek.  6  Cranch,  87;  JV.  J.  v.  Wil- 
ion,  7  Cranch,  104;  Green  v.  Biddle,  8  Wheat, 
1,  84;  Providence  Bk.  v.  BiUingi,  4  Pet,  S14; 
Woodruff  v.  TrapnaU,  10  How.,  190;  Wolff  v. 
New  Orison*,  103  U.S.,  858[Bk.  28,  L.  ed.  8851; 
Jeffertan  Branch  Bk.  v.  8keUy,  1  Black,  436 
[66  U.  S.,  bk.  17,  h.  ed.  1781. 

It  la  also  true  that  the  question  whether  a  suit 
is  within  the  prohibition  of  the  Eleventh 
Amendment  is  not  always  determined  by  refer- 
ence to  the  nominal  parties  on  the  record.  Tile 
provision  is  to  be  substantially  applied  in  fur- 
therance of  its  intention,  and  not  to  be  evaded 
by  technical  and  trivial  subtleties.  Accordingly, 
it  was  held  in  .y.  H.  v.  La.  and  N.  7.  v.  La.,  108 
U.  S.,7e[Bk.27,L.ed.,656],  that  although  the 
judicial  power  of  the  United  States  extends  to 
"controversies  between  two  or  more  States," 
it  did  not  embrace  a  suit  in  which,  although 
nominally  between  two  States,  the  plaintiff 
Slate  had  merely  permitted  the  use  of  its  name 
for  the  benefit  of  Its  citizens  in  the  prosecution 
of  their  claims,  for  the  enforcement  of  which 
they  could  col  sue  in  tlieirown  names.  So,  on 
the  other  hand,  in  Cunningham  v.  Macon  and  R, 
B.  R.  Co.,  109  U.  8.,  446  [Bk.  27,  L.  ed.  9921, 
where  the  State  of  Goorgia  was  not  nominally 
a  party  on  the  record,  it  was  held  that,  as  it 
clearly  appeared  that  the  State  was  so  interest- 
ed In  the  property  that  final  relief  could  cot 
be  granted  without  making  it  a  party,  the  court 
was  without  jurisdiction. 

In  that  case, Ihegeneral question  wasdiscunscd 
In  the  light  of  the  authorities,  and  the  cases  in 
which  the  court  has  taken  jurisdiction,  when  the 
objection  has  been  interposed  that  a  Stale  was  a 
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necessary  party  to  enable  the  court  to  grant  re- 
lief, were  examined  and  classified.  The  second 
head  of  that  classification  is  thus  described: 
"  Another  class  of  cases  Is  where  an  individual 
is  sued  In  tort  for  some  act  injurious  to  another 
Id  regard  to  person  or  property,  to  which  his 
defense  is  that  he  has  acted  under  the  orders  of 
the  government.  In  these  cases  he  Is  not  sued 
as,  or  because  he  la,  the  officer  of  the  govern- 
ment, but  as  an  individual,  and  the  court  Is  not 
ousted  of  jurisdiction  because  he  atstrtt  author- 
ity as  such  officer.  To  make  out  his  defense, 
he  must  show  that  his  authority  was  sufficient 
In  law  to  protect  him."  And  in  illustration  of 
this  principle  reference  was  made  to  MitdieU  v. 
Harmons,  13  How.,  115;  Bate*  v.  Clark,  85  TJ. 


L.  ed.  1251;  Oritur  v.  McDowell,  6  Wall.,  863 
f  288]     [73  U.  S.,!jk.  18.  L.  ed.  868];  and  U.  8.  v.  Lee, 
106  U.  S„  196  [Bk.  27,  L.  ed.  171]. 

The  ratio  decidendi  in  this  class  of  cases  is 
very  plain.  A  defendant  sued  as  a  wrongdoer, 
who  seeks  to  substitute  the  State  in  his  place,  or 


ed  his  act  and  exonerated  hit  . 
the  bare  assertion  of  his  defease.  He  te  bound 
to  establish  it  The  Slate  is  a  political  corpo- 
rate body,  can  act  only  through  agents,  and 
can  command  only  by  laws.  It  is  necessary, 
therefore,  for  such  a  defendant,  in  order  to 
complete  his  defense,  to  produce  a  law  of  the 
State  which  constitutes  his  commission  as  its 
agent,  and  a  warrant  for  his  act.  This  the  de- 
fendant in  the  present  case  undertook  to  do. 
He  relied  on  the  Act  of  January  26,  1883,  re- 
quiring him  to  collect  taxes  in  gold,  silver, 
United  States  treasury  notes,  national  bank  cur- 
rency, and  nothing  else,  and  thus  forbidding 
his  receipt  of  coupons  in  lieu  of  money.  That, 
it  is  true,  is  a  legislative  Act  of  the  government 
of  Virginia,  but  it  is  not  a  law  of  the  State  of 
Virginia.  The  State  has  passed  no  such  law, 
for  it  cannot;  and  what  It  cannot  do,  it  certain- 
ly, in  contemplation  of  law,  has  not  done.  The 

Constitution  of  the  United  States  and  its 

contract,  both  irrepealsble  by  any  act  o 
part,  are  the  law  of  Virginia;  and  that  law 
made  It  the  duty  of  the  defendant  to  receive 
the  coupons  tendered  inpayment  of  taxes,  and 
declared  every  step  to  enforce  the  tax,  there- 
after taken,  to  be  without  warrant  of  law,  and 
therefore  a  wrong.  He  stands,  then,  stripped 
of  his  official  character,  and,  confessing  a  per- 
sonal violation  of  the  plaintiffs  rights,  for 
which  he  must  personally  answer,  he  is  without 

No  better  Illustration  of  this  principle  ca 
found  than  that  which  is  furnished  by  the 
of  U.  8.  v.  Lee  [ntpra].  In  which  it  was  applied 
to  a  claim  made  on  behalf  of  the  national 
government.  The  action  was  onein  ejectment, 
to  recover  possession  of  lands  to  which  the 
plaintiff  claimed  title.  The  defendants  were 
natural  persons,  whose  defense  was  that  they 
--   possession  as  officers  of  the  United 


aspect  of  the  case  to  the  attention  of  the  court, 
but  without  making  the  United  Btates  a  party 
defendant.    It  was  decided  by  this  court  that 


to  sustain  the  defense  and  to  defeat  the  plaint- 
iffs cause  of  action  it  was  necessary  to  show 
that L  the  defendants  were  in  possession  under 
ed  States,  and  on  their  behalf,  by  virtue 
valid  authority.  As  this  could  not  be 
shown,  the  contrary  clearly  appearing,  posses- 
sion of  lands  actually  in  use  as  a  national  ceme- 
tery was  adjudged  to  the  plaintiffs.  The  de- 
cision in  that  case  was  rested  largely  upon  the 
authority  of  Oitorn v.  Bank  of  U.S.. 9  Wheat., 
788,  which  was  a  suit  in  equity  against  an  of- 
ficer of  the  State  of  Ohio,  who  sought  to  enforce 
one  of  her  statutes  which  was  hi  violation  of 
rights  secured  to  the  bonk  by  the  Constitution 
of  the  United  States.  The  defendants,  Osborn 
and  others,  denied  the  jurisdiction  of  the  court, 
upon  the  ground  that  tbe  State  was  the  real 
party  in  interest  and  could  not  be  sued,  and 
that  a  suit  against  ber  officers,  who  were  exe- 
cuting her  will,  was  in  violation  of  the  Eleventh 
Amendment  of  the  Constitution.     To  this  ob- 

S action,  Chief  Juetiee  Marshall  replied:  "If  the 
Itate  of  Ohio  could  have  been  made  a  party  de- 
fendant, it  can  scarcely  be  denied  that  this 
would  be  a  strong  case  for  an  injunction.  The 
objection  is  that,  as  the  real  party  cannot  be 
brought  before  the  court,  a  suit  cannot  be  sus- 
tained against  the  agents  of  that  party ;  and  cases 
have  been  cited  to  show  that  a  court  of  chan- 
cery will  not  make  a  decree  unless  all  those 
who  are  substantially  Interested  be  made  parties 
to  the  suit.  This  is  certainly  true  where  it  is  in 
the  power  of  the  plaintiff  to  make  them  parties; 
but  if  the  person  who  is  the  real  principal — the 
person  who  is  the  true  source  of  the  mis- 
chief, by  whose  power  and  for  whose  advan- 
tage it  is  done — be  himself  above  the  law,  be  ex- 
empt from  all  judicial  process,  it  would  be  sub- 
versive of  the  best  established  principles  to  say 
that  the  laws  could  not  afford  the  same  reme- 
dies against  tbe  agent  employed  in  doing  the 
wrong  which  they  would  afford  against  him 
could  his  principal  be  joined  in  the  suit."  This 
language  it  may  beobserved,  was  quoted  with 
approval  in  U.  8.  v.  Lee.  The  principle  which 
it  enunciates  constitutes  the  very  foundation  waa- 
upon  which  the  decision  In  that  case  rested.  [290] 

In  the  discussion  of  such  questions  the  dis- 
tinction between  the  government  of  a  State  and 
the  State  itself  is  important  and  should  be  ob- 
served. In  common  speech  and  common  ap- 
prehension they  are  usually  regarded  as  identi- 
cal; and  as  ordinarily  the  acta  of  the  govern- 
ment are  tbe  acts  of  tbe  State,  because  within 
the  limits  of  its  delegation  of  power,  the  gov- 
ernment of  the  State  is  generally  confounded 
with  the  State  itself,  and  often  the  former  is 
meant  when  the  latter  is  mentioned.  The  State 
itself  is  an  ideal  person,  intangible,  invisible, 
immutable.    The  government  is  an  agent,  and , 


irpation.  The  Constitution  of  the  State  is 
the  limit  of  the  authority  of  its  government,  and 
both  government  and  State  are  subject  to  the 
supremacy  of  the  Constitution  of  the  United 
States  and  of  the  laws  made  fn  pursuance 
thereof.  So  that,  while  it  is  true  In  respect  to 
the  government  of  a  State,  aswassaid  in  Lang- 
ford  v.  U.  8.,  101  U.  8.,  841  [Bk.  25,  L.  ed. 
1010],  that  the  maxim  that  the  King  can  do  no 
wrong  has  no  place  in  our  system  of  govern- 
ment; yet  it  is  also  true,  in  respect  to  the  State 
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Ittelf,  that  wh:  :vcr  wrong  is  attempted  Id  its 
name  is  imputable  to  lis  government  and  not 
to  the  State,  for,  as  it  can  speak  and  act  only 
by  law,  whatever  it  does  say  and  do  must  be 
lawful.  That  which,  therefore,  is  unlawful 
because  mode  so  by  the  supreme  law,  the  Con- 
stitution of  the  United  Stale?,  is  not  the  word 
or  deed  of  the  State,  but  is  the  mere  wrong  and 
trespass  of  those  individual  persons  who  false- 
ly speak  and  act  in  its  name.  It  was  upon  the 
ground  of  this  important  distinction  that  this 
court  proceeded  in  the  case  of  Ttxa*  v.  White, 
7  Wall.,  700  [74  U.  8.,  bk.  IB,  L.  ed.  237], 
■when  it  adjudged  that  the  acts  of  Recession 
which  constituted  the  civil  war  of  1861  were 
the  unlawful  acts  of  usurping  State  govern- 
ments and  not  the  sea  of  the  States  themselves, 
Inasmuch  as  "the  Constitution,  in  all  its  pro- 
visions, looks  to  an  indestructible  Union,  com- 
posed of  indestructible  States";  and  that  conse- 
quently the  war  itself  was  not  a  war  between 
the  States,  nor  a  war  of  the  United  States 
■gainst  States,  but  a  war  of  the  United  States 
1]  against  unlawful  and  usurping  governments, 
representing  not  the  Stales,  out  a  rebellion 
against  the  United  States.  This  is,  in  substance, 
what  was  said  by  Chief  Juttiee  Chase,  deliver- 
ing the  opinion  of  the  court  in  Thorington  v. 
Smith.  8  Wall.,  1,  B  [78  U.  S„  bk.  19,  L.  ed. 
881,  363],  when  he  declared,  speaking  of  the 
Confederate  Government,  that  "it  was  regarded 
as  simply  the  military  representative  of  the  In- 
surrection against  the  authority  of  the  United 
States."  The  same  distinction  was  declared 
and  enforced  in  V'iUianuv.  Brujfy,  86  U.  S., 
176,  1»2  fBk.  24,  L.  ed.  716,  720],  and  in  Horn 
t.  Zoefe&tfrf,  17  Wall.,  570  [84  E.  8„  bk.  21,  L. 
ed-  667],  both  of  which  were  referred  to  and 
approved  in  Keith  v.  Clark,  B7  V.  S.,  454,  465 
[Bk.  24,  L.  ed.  1071, 1075J. 

This  distinction  is  essential  to  the  Idea  of  con- 
stitutional government.  To  deny  it  or  blot  it 
Out  obliterates  the  line  of  demarcation  that 
separates  constitutional  government  from  abso- 
lutism, free  self-government  based  on  the 
sovereignty  of  the  people,  from  that  despotism, 
whether  or  the  one  or  the  many,  which  enables 
the  agent  of  the  State  lo  declare  and  decree  that 
be  is  the  State— to  say  "IJEtal,  e'ett  mm."  Of 
what  avail  are  written  const  itu  I  ions,  whose  bills 
of  right  for  the  security  of  individual  liberty 
have  been  written,  too  often,  with  the  blood  o'f 
martyrs  shed  upon  the  battle  Held  and  the  scaf- 
fold, if  their  limitations  and  restraints  upon 
power  may  be  overpassed  with  impunity  by  the 
very  agencies  created  and  appointed  to  guard, 
defend  and  enforce  them;  and  that,  too,  with 
the  sacred  authority  of  law,  not  only  compel- 
ling obedience,  but  entitled  to  respect?  And 
how  clsecan  these  principles  of  individual  liber- 
ty and  right  be  maintained,  if,  when  violated, 
the  judicial  tribunals  are  forbidden  to  visit  pen- 
alties upon  individual  offenders,  who  are  the 
Instruments  of  wrong,  whenever  they  interpose 
the  shield  of  the  State?  The  doctrine  is  not  to 
be  tolerated.  The  whole  frame  and  scheme  of 
the  political  institutions  of  this  country,  State 
and  Federal,  protest  against  it.  Their  contin- 
ued existence  is  not  compatible  with  it.  It  is 
the  doctrine  of  absolutism,  pure,  simple  and 
aaked;  and" of  communism,  which  is  its  twin; 
the  double  progeny  of  the  same  evil  birth. 

It  was  laid  by  Chief  Juitice  Chase,  speaking 
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for  the  whole  court  in  Lane  Co.  v.  Oregon,  7 
Wall..  71,70  [74  U.  S.,  bk.  18,  L.  ed.  101,104], 
that  tho  people,  through  the  Constitution  of  the  1*8* 
United  States,  "established  a  more  perfect 
union  by  substituting  a  national  government, 
acting,  with  ample  power,  directly  upon  the 
citizens,  instead  of  the  confederate  government, 
which  acted  with  powers,  greatlv  restricted, 
only  upon  the  States."  In  no  other  way  can 
tbe  supremacy  of  that  Constitution  be  main- 
tained. It  creates  a  government  in  fact  as 
well  as  in  name,  because  its  Constitution  is  the 
supreme  law  of  the  land,  "anything  in  the 
Constitution  or  laws  of  any  State  to  the  con- 
trary notwithstanding";  and  its  authority  is  en- 
forced by  its  power  to  regulate  and  govern  the 
conduct  of  individuals,  even  where  its  prohi- 
bitions are  laid  only  upon  the  States  themselves. 
The  mandate  of  the  State  affords  no  justifica- 
tion for  tbe  Invasion  of  rights  secured  by  the 
Constitution  or  the  United  States;  otherwise 
that  Constitution  would  not  be  the  supreme 
law  of  the  land.  When,  therefore,  an  indi- 
vidual defendant  pleads  a  statute  of  a  State, 
which  isin  violation  of  the  Constitution  of  the 
United  States,  as  bis  authority  for  taking  or 
holding  property  to  which  the  citizen  asserts 
title,  ana  for  the  protection  or  possession  of 
which  he  appeals  to  the  courts,  to  sav  that  the 

Judicial  enforcement  of  the  supreme  law  of  the 
and,  as  between  the  individual  parties,  is  to 
coerce  the  State,  ignores  the  fundamental  prin- 
ciples on  which  the  Constitution  rests,  as  con- 
trasted with  the  Articles  of  Confederation 
which  It  displaced;  and  practically  makes  the 
statutes  of  the  Slates  the  supreme  law  of  the 
land  within  their  respective  limits. 

When,  therefore,  by  the  Act  of  March  80, 
1871,  tbe  contract  was  made  by  which  it  was 
agreed  that  tbe  coupons  issued  under  that  Act 
should  thereafter  be  receivable  in  payment  of 
taxes,  it  was  the  contract  of  the  State  of  Vir- 
ginia, because,  though  made  by  the  agency  of 
the  government,  for  the  time  tieing,  of  the  State, 
that  government  was  acting  within  the  scope  of 
its  authority,  and  spoke  with  its  voice  as  its  true 
representative;  and  inasmuch  as,  by  the  Con- 
stitution of  the  United  States,  which  Is  also  the 
supreme  law  of  Virginia,  that  contract,  when 
made,  became  thereby  unchangeable  and  irre- 

Jealable  by  the  State,  the  subsequent  Act  of 
anuary  26, 1882,  and  all  other  like  Acts  which 
deny  the  obligation  of  that  contract  and  forbid 
its  pcrformaoce,  are  not  the  Acts  of  the  Stale  of  l™1 
Virginia.  The  true  and  real  Commonwealth 
which  contracted  the  obligation  is  incapable  in 
law  of  doing  anything  in  derogation  of  it. 
Whatever  having  that  effect,  if  operative,  has 
been  attempted  or  done,  is  (he  work  of  its  gov- 
ernment acting  without  authority,  in  violation 
of  its  fundamental  law,  and  must  be  looked 
upon,  in  all  courts  of  justice,  as  if  it  were  not 
and  never  had  been.  The  argument,  there- 
fore, which  seeks  (o  defeat  the  present  action, 
for  the  reason  that  it  is  a  suit  against  the  State 
of  Virginia,  because  the  nominal  defendant  is 
merely  its  officer  and  agent,  acting  in  ita  behalf, 
in  its  name  and  for  its  interest,  and  amenable 
only  to  it,  falls  to  the  ground,  l«eause  its  chief 
postulate  fails.   The  State  of  Virginia  has  done 
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mutter  complained  of,  for  be  taM  acted  not  only 
without  her  authority,  but  contrary  to  her  ex- 
press commands.  The  plaintiff  in  error,  in  fact 
and  hi  law,  is  representing  her,  as  he  seeks  to 
establish  her  law,  and  vindicates  her  integrity 
kl  he  maintains  his  own  right. 

Tried  by  every  test  which  has  been  judicially 
suggested  for  the  determination  of  the  question, 
this  cannot  be  considered  to  be  a  suit  against 
the  State.  The  State  is  not  named  ss  a  party 
in  the  record;  the  action  Is  not  directly  upon 
the  contract;  It  Is  not  for  the  purpose  of  con- 
trolling the  discretion  of  executive  officers  or 
administering  funds  actually  in  the  public 
treasury,  as  was  held  to  be  toe  case  in  Louiii- 
ana  v.  Jvnut,  107  U.  S.,  711  [Bk.  37,  L.  ed. 
449} :  it  is  not  an  attempt  to  compel  officers  of 
the  State  to  do  tbe  acta  which  constitute  a  per- 
formance  of  Its  contract  by  the  State,  as  sug- 
gested by  a  minority  of  the  court  In  Anient  v. 
Vreenhow,  107  U.  S.,  769,  788  [Bk.  27,  L.  ed. 
408,474];  nor  is  it  a  case  where  the  State  is  a 
necessary  party,  that  the  defendant  may  be  pro- 
tected from  liability  to  It  after  having  answered 
to  the  present  plaintiff;  for,  on  this  supposi- 
tion, if  the  accounting  officers  of  tbe  state  gov- 
ernment refuse  to  credit  the  tax  collector  with 
coupons  received  by  him  in  payment  of  taxes, 
or  seek  to  hold  him  responsible  for  a  failure  to 
execute  the  void  statute,  which  required  him  to 
refuse  coupons  In  payment  of  taxes,  in  any  ac- 
[204]  tion  or  prosecution  brought  against  him  in  the 
name  of  the  Slate,  the  grounds  of  tbe  judgment 
rendered  hi  favor  of  the  present  plaintiff  will 
constitute  his  perfect  defease.  And  as  that  de- 
fense, made  in  any  cause,  though  brought  in  a 
state  court,  would  present  a  question  arising 
under  the  Constitution  and  laws  of  the  United 
State,  ft  would  be  within  the  jurisdiction  of  this 
court  to  give  it  effect,  upon  a  writ  of  error,  with- 
out regard  to  the  amount  or  value  in  dispute. 

In  the  case  of  (Morn  v.  Bank  of  U.  8,  » 
Wheat.,  788,  8S8,  ChitfJuitice  Marshall  put, 
by  way  of  argument  and  illustration,  the  very 
caw  we  are  now  considering.  He  said:  "Con- 
troversies respecting  boundary  have  lately  ex- 
isted between  Virginia  and  Tennessee,  between 
Kentucky  and  Tennessee,  and  now  exist  be- 
tween New  York  and  New  Jersey.  Suppose, 
while  such  a  controversy  is  pending,  the  col- 
lecting officer  of  one  State  should  seize  property 
for  taxes  belongmgtoamanwho  supposes  him- 
self to  reside  In  the  other  State,  ana  who  seeks 
redress  in  the  federal  court  of  that  State  In 
which  the  officer  resides.  Tbe  Interest  of  the 
State  Is  obvious.  Tet  it  is  admitted,  that  in 
such  a  case  the  action  would  lie,  because  the 


act  directly  on  the  property  of  the  State.   That 
it  would  not  so  act  may,  perhaps,  depend 
circumstances.     The  officer   may  retain  I 
amount  of  the  taxes  in  his  hands,  and,  on  t 
proceedings  of  the  State  against  him,  may  pie 
in  bar  the  judgment  of  a  court  of  competent  Jui„ 
diction.  If  this  plea  ought  to  be  sustained — and 
It  is  far  from  being  certain  that  It  ought  not — the 
Judgment  so  pleaded  would  have  acted  directly 
on  the  revenue  of  the  State  in  the  hands  of  its 
officers.  And  yet  the  argument  admits  that  the 
action  in  such  a  case  would  be  sustained.  But 
suppose,  Id  such  a  cose,  the  party  conceiving 
himself  to  be  injured,  instead  of  bringing  an 
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action  sounding  in  damages,  should  sue  for  the 
specific  thing,  while  yet  In  possession  of  .the 
seizing  officer.  It  being  admitted  in  argument 
that  the  action  sounding  In  damages  would  lie, 
we  are  unable  to  perceive  the  line  of  distinction 
between  that  and  tbe  action  of  detinue.  Tet 
the  latter  action  would  claim  the  specific  article 
seized  for  the  tax,  and  would  obtain  it,  should 
the  seizure  be  deemed  unlawful." 

Although  the  plaintiff  below  was  nominally 
the  actor,  the  action  itself  is  purely  defensive. 
Its  object  is  merely  to  resist  an  attempted  wrong 
and  to  restore  the  status  in  qua  as  It  was  when 
the  right  to  be  vindicated  was  Invaded.  In  this 
respect  it  Is  upon  the  same  footing  with  the 
preventive  remedy  of  Injunction  in  equity,  when 
that  jurisdiction  is  Invoked,  and  of  which  a 
conspicuous  example,  constantly  followed  In 
the  courts  of  the  United  States,  was  the  case  of 
(Morn  v.  Bank  of  V.  8.,  vbi  supra.  In  that 
case  the  taxing  power  of  the  State  was  resisted 
on  the  ground  that  its  exercise  threatened  to 
deprive  the  complainant  of  a  right  conferred 
by  the  Constitution  of  tbe  United  States.    The 


jurisdiction  has  been  constantly  exerted  by  the 
courts  of  the  United  States  to  prevent  the  illegal 
taxation  of  national  banks  by  the  officers  of  the 


States ;  and  in  Ciimmingt  v.  Sat.  Bk. ,  101  U. 
8.,  158, 107  [Bk.  20,  L.  ed  90S,  004],  ft  was  laid 
down  as  a  general  principle  of  equity  jurisdic- 
tion "  that  when  a  rule  or  system  of  valuation 
is  adopted  by  those  whose  duty  It  is  to  make 
the  assessment,  which  is  designed  to  operate 
unequally  and  to  violate  a  fundamental  prin- 
ciple of  the  Constitution,  and  when  this  rule  la 
applied  not  solely  to  one  Individual,  but  to  a 
large  class  of  individuals  or  corporations,  equity 
may  properly  interfere  to  restrain  the  operation 
of  this  unconstitutional  exercise  of  power." 

And  it  is  no  objection  to  the  remedy  In  such 
cases,  that  the  statute  whose  application  In  the 
particular  cose  is  sought  to  be  restrained  Is  not 
void  on  Its  face,  but  is  complained  of  only  be- 
cause Its  operation  in  the  particular  instance 
works  a  violation  of  a  constitutional  right;  for 
the  cases  are  numerous,  where  the  tax  laws  of 
a  State,  which  In  their  genual  and  proper  ap- 
plication are  perfectly  valid,  have  been  held  to 
become  void  in  particular  cases,  either  as  un- 
constitutional regulations  of  commerce,  or  as 
violations  of  contracts  prohibited  by  the  Con- 
stitution, or  because  In  some  other  way  they 
operate  to  deprive  the  party  complaining,  of  a 
right  secured  U>  him  by  tbe  Constitution  of  tbe 
United  States.  At  the  present  term  of  this 
court  at  least  three  coses  have  been  decided 
in  which  railroad  companies  have  been  com- 
plainants In  equity,  seeking  to  restrain  officers 
of  States  from  collecting  taxes,  on  the  ground 
of  an  exemption  by  contract,  and  no  question 
of  jurisdiction  has  been  raised.  The  practice 
has  become  common,  and  Is  well  settled  on 
incontestable  principles  of  equity  procedure. 
MemphU  R.  R.  v.  Railroad  Gommittionert,  113 
U.  B.,  SOS  [Bk.  28,  L.  ed.  887]  i  St.  Limit,  etc., 
R.  Go.  v.  Berry,  118  U.  S.,  465  [Bk.'  88,  L.  ed. 
lOSej  ;  Ohei.  &  0.  R.  Go.  v.  Miller,  114  U.  S.. 
176  {ante.  121]. 

It  is  still  urged  upon  us,  however,  in  argu- 
ment, that  notwithstanding  all  that  has  been 
or  can  be  said  it  still  remains  that  the  contro- 
versy disclosed  by  the  record  is  between  an  in- 
dividual and  tbe  State;  that  the  State  alone  ha* 
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any  real  interest  in  Its  determination;  that  the 
practical  effect  of  such  determination  is  to  con- 
trol the  action  of  the  State  in  the  regular  and 
orderly  administration  of  its  public  affairs;  and 
that  therefore  the  suit  is  and  must  be  regarded 
as  a  suit  against  the  State,  within  the  prohi- 
bition of  the  Eleventh  Amendment  to  the  Con- 
stitution. Omitting  for  the  time  being  the  con- 
sideration already  enforced,  of  the  fallacy  that 
lies  at  the  bottom  of  this  objection  arising  from 
the  distinction  to  be  kept  in  view  between  the 
government  of  a  Slate  and  the  State  itself,  the 

Ctmises  which  It  assumes  may  all  be  admitted, 
t  the  conclusion  would  not  follow.  Thesame 
argument  was  employed  in  the  name  of  the 
United  States  in  the  Lee  Ca*e  and  did  not  pre- 
vail. It  was  pressed  with  the  greatest  force  of 
which  it  was  susceptible  in  the  case  of  Osbvm 
t.  Bank  of  P.  8.,  and  was  met  and  overcome 

S>  the  masterly  reasoning  of  (fhief  Juttice 
arshal).  It  appeared  early  in  the  history  of 
this  court,  in  1709,  in  the  case  of  Fouler  v. 
Lindeey,  3  Ball.,  411,  In  which  that  able  ma- 

Ktrale,  Mr.  Justice  Washington,  pronounced 
first  reported  opinion.  On  a  motion  to  re- 
move the  cause  by  certiorari  from  the  circuit 
court,  on  the  ground  that  it  was  a  suit  in  which 
a  State  was  a  party,  it  being  an  ejectment  for 
lands,  the  title  to  which  was  claimed  under 
grants  from  different  States,  hesaid:  "Acase 
which  belongs  to  the  jurisdiction  of  the  Su- 
preme Court,  on  account  of  the  interest  that  a 
State  has  in  the  controversy,  must  be  a  case  in 
which  a  S  tateia  either  nominally  or  substantially 
the  party.  It  is  not  sufficient  that  a  State  may  be 
T\  consequentially  affected;  for  in  snch  case  (as 
where  the  grants  of  different  States  are  brought 
Into  litigation)  the  circuit  court  has  clearly  a 
jurisdiction.  And  this  remark  furnishes  an  an- 
swer to  the  suggestions  that  have  been  founded 
on  the  remote  interest  of  the  State,  in  making 
retribution  to  her  grantees,  upon  the  event  of 
an  eviction." 

The  thing  prohibited  by  the  Eleventh  Amend- 
ment is  the  exercise  of  Jurisdiction  in  a  "suit 
in  law  or  equity  commenced  or  prosecuted 
against  one  of  the  United  States  by  citizens  of 
another  State  or  by  citizens  or  subjects  of  any 
foreign  State."  Nothing  else  is  touched;  and 
suits  between  individuals,  unless  the  State  is  the 
party  in  a  substantial  sense,  are  left  untouched, 
no  matter  how  much  theirdetermination  may  in- 
cidentally and  consequentially  affect  the  interests 
of  a  State  or  the  operations  of  its  government. 
The  fancied  inconvenience  of  an  interference 
with  the  collection  of  its  taxes  by  the  govern- 
ment of  Virginia,  by  suits  against  its  tax-col- 
lectors, vanishes  at  once  upon  the  suggestion 
that  such  interference  is  not  possible  except 
when  that  government  seeks  to  enforce  the  col- 
lection of  its  taxes  contrary  to  the  law  and  con- 
tract of  the  State  and  in  violation  of  the  Con- 
stitution of  the  United  States.  The  immunity 
from  suit  by  the  Bute,  now  invoked  vainly  to 
protect  the  individual  wrongdoers,  finds  no 
warrant  in  the  Eleventh  Amendment  to  the 
Constitution,  and  is  in  fact  a  protest  against 
the  enforcement  of  that  other  provision  which 
forbids  any  State  from  passing  laws  impairing 
the  obligation  of  contracts.  To  accomplish 
that  result  requires  a  new  amendment  which 
would  not  forbid  any  State  from  passing  laws 
impairing  the  obligation  of  its  own  contracts. 
114  U.  8. 


What  we  are  asked  to  do  Is,  In  effect,  to 
overrule  the  doctrine  In  Fletcher  v.  Peek,  6 
Cranch,  67.  and  hold  that  a  State  Is  not  under 
a  constitutional  obligation  to  perform  its  con- 
tracts; for  it  is  equivalent  to  that  to  say  that  it 
is  not  subject  to  the  consequences  when  that 
constitutional  prohibition  Is  applied  tosuits be- 
tween individuals.  We  could  not  stop  there. 
We  should  be  required  to  go  still  further,  and 
reverse  the  doctrine  on  which  thnt  constitutional 
provision  rests,  stated  by  Chief  Juttice  Marshall  r  29 
in  that  case,  when  he  said:  "When,  then,  a 
law  is  in  its  nature  a  contract,  when  absolute 
rights  have  vested  under  that  contract,  a  repeal 
of  the  law  cannot  devest  those  rights;  and  the 

1  of  annulling  them,  if  legitimate,  is  rendered 

by  a  power  applicable  to  the  case  of  every 
individual  in  the  community.  It  may  well  be 
doubted  whether  the  nature  of  society  and  of 
government  does  not  prescribe  some  limits  to 
the  legislstive  power;  and,  if  any  be  prescribed, 
where  are  they  to  be  found  if  the  property  of 
an  Individual,  fairly  and  honestly  acquired, 
may  be  seized  without  compensation  T  To  the 
Legislature  all  legislative  power  is  granted;  but 
the  question,  whether  the  act  of  transferring 
the  property  of  an  individual  to  the  public  be 
in  the  nature  of  legislative  power,  is  well  worthy 
of  serious  reflection."  And,  in  view  of  aucn 
a  contention,  we  may  well  add  the  impressive 
and  weighty  words  of  the  same  illustrious  man, 
when  hesaid,  in Marburyv. Madison,  ICranch, 
187:  "The  Government  of  the  United  States 
has  been  emphatically  termed  a  government  of 
laws  and  not  of  men.     It  will  certainly  cease 

deserve  this  high  appellation  if  the  laws  fur- 
nish no  remedy  for  the  violation  of  a  vested 
legal  right." 

It  is  contended,  however,  in  behalf  of  the  de- 
fendant in  error,  that  the  Act  of  January  20, 
1883,  under  which  he  justified  his  refusal  of  the 


er  and  the  State  of  Virginia,  inasmuch  as  it  se- 
cures to  him  a  remedy  equal  in  legal  value  to  all 
that  it  takes  away,  and  that  consequently,  as  the 
State  may  lawfully  legislate  by  changing  rem- 
edies so  that  it  does  not  destroy  rights,  the  rem- 
edy thus  provided  is  exclusive  and  must  defeat 
the  plaintiff's  action. 

The  remedy  thus  substituted  and  declared  ex- 
clusive is  one  that  requires  the  taxpayer  de- 
manding to  have  coupons  received  In  payment 
of  taxes,  first,  to  pay  the  taxes  due  from  him 
In  money,  under  protest,  when,  within  thirty 
days  thereafter,  he  may  sue  the  officer  to  recov- 
er back  the  amount  paid,  which,  on  obtaining 
judgment  therefor,  shall  be  refunded  by  the 
auditor  of  public  accounts  out  of  the  treasury. 
By  the  amendment  passed  March  13,  1884,  the  rftM 
coupona  tendered  are  required  to  be  sealed  up  L*™" 
and  marked  for  identification,  filed  with  the  pe- 
tition at  the  commencement  of  the  suit,  pro- 
duced on  the  trial  as  evidence  of  the  tender, 
and  delivered  to  the  auditor  of  public  accounts 
to  be  canceled  when  he  issues  his  warrant  for 
the  amount  of  the  judgment. 

It  is  contended  that,  in  view  of  this  remedy, 
the  case  is  ruled  by  the  decision  of  this  court  In 
Antoniv.  Oreenhme,  107  U.  S.,788  [Bk.  27,  L. 
ed.  468].  We  have,  however,  already  shown, 
by  extracts  from  the  opinion  of  the  court  in 
that  case,  that  the  question  involved  In  the 
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reeking  to  compel  the  officer  specifically  to  re- 
reive  his  coupon*  in  payment  of  taxes  bjman- 
damui,  on  the  ground  that  he  was  entitled  to 
that  remedy  when  the  contract  was  made  by 
the  law  of  March  SO,  1871.  The  law  giving 
that  remedy  was  subsequently  amended,  requir- 
ing the  petitioner  to  pay  the  taxes  in  money  In 
the  tint  Instance,  and  permitting  the  writ  to  is- 
sue only  after  a  trial  in  which  the  genuineness 
Of  the  coupons  tendered  had  been  established. 
The  court  held  that  he  might  have  been  put  to 
the  same  proof  In  the  former  mode  of  proceed- 
ing, and  Wat  the  amendment  did  not  destroy 
the  efficiency  of  the  remedy. 

But  here  the  plaintiff  did  not  seek  any  com- 
pulsory process  against  the  offlcerto  require  him 
specifically  to  receive  the  coupons  tendered. 
He  offered  them  and  they  were  refused.  He 
chose  to  stand  upon  the  defensive  and  maintain 
his  rights  as  they  might  be  assailed.  His  right 
was  to  have  his  coupon  received  for  taxes  when 
offered.  That  was  the  contract.  To  refuse  to 
receive  them  was  an  open  breach  of  its  obliga- 
tion. It  is  no  remedy  for  this  that  he  may  ac- 
quiesce in  the  wrong,  pay  his  taxes  in  money 
which  he  was  entitled  to  pay  in  coupons,  and 
bring  suit  to  recover  it  back.  His  tender,  as  we 
hare  already  seen,  was  equivalent  to  payment, 
so  far  as  concerns  the  legality  of  all  subsequent 
steps  by  the  collector  to  enforce  payment  by 
distraint  of  his  property.  He  has  the  right  to 
■ay  he  will  not  pay  the  amount  a  second  lime, 
even  for  the  privilege  of  recovering  it  back. 
And  if  be  chooses  to  stand  upon  a  lawful  pay- 
ment once  made,  he  asks  no  remedy  to  recover 
back  taxes  illegally  collected,  but  may  resist 
the  exaction,  and  treat  as  a  wrongdoer  the  offi- 
cer who  seizes  his  property  to  enforce  it. 

It  is  suggested  that  the  right  to  have  coupons 
received  in  payment  of  taxes  is  a  mere  right  of 
set-off,  and  is  Itself  hut  a  remedy  subject  to 
the  control  of  legislation.  Ordinarily,  it  Is  true, 
the  right  to  set  off  mutual  independent  debts, 
by  way  of  compensation  and  satisfaction,  is  de- 
pendent on  the  general  law,  does  not  enter  into 
the  contract,  although  it  may  be  the  lex  loci  con- 
tractu*, and  is  dependent  for  its  enforcement 
upon  the  lex  fan,  when  suit  is  brought,  and 
consequently  may  be  changed  by  the  Legisla- 
ture without  Impairing  vested  rights.  But  in 
such  cases  the  right  is  entirely  dependent  upon 
the  general  law,  and  changes  with  it  It  is  dif- 
ferent when,  as  in  many  cases  of  equitable  set- 
off, it  inheres  in  the  transaction,  or  arises  outof 
the  relations  of  the  parties;  and  it  may  In  any 
case,  as  it  was  in  this,  be  made  the  subject  of 
contract  between  parties.  When  this  is  done,  ■ 
it  stands  upon  the  footing  of  every  other  law- 
ful contract,  upon  valuable  consideration,  the 
obligation  of  which  cannot  be  impaired  by  sub- 
seotent  legislation. 

It  is  urged  upon  us,  however,  that  in  a  rev- 
enue system,  a  provision  of  law  which  gives  to 
a  party  complaining  of  an  illegal  exaction  of 
taxes  the  right  to  recover  back  the  amount  in 
dispute  only  after  previous  payment  under  pro- 
test, as  the  sole  remedy  against  either  the  offi- 
cer or  the  government,  is  a  just  and  reasonable 
rule,  sufficiently  securing  private  rights,  and 
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of  the  United  State*  for  Illustration  and  exam- 
ple, and  the  question  Is  put,  why  a  similar  pro- 
vision, as  It  is  assumed  to  be,  should  not  be  con- 
sidered adequate  as  &  remedy  for  the  holders  of 
coupons  in  Virginia,  who  have  been  denied  the 
right  to  use  them  in  payment  of  taxes. 

The  answer  is  obvious  and  complete.  Vir- 
ginia, by  a  contract  which*  the  Constitution  of 
the  United  States  disables  her  from  impairing, 
has  bound  herself  that  it  shall  be  otherwise. 
The  State  has  agreed  that  the  coupons  cut  from 
her  bonds  shall  be  received  in  payment  of  taxes 
due  to  her,  as  though  thev  were  money.  When 
the  taxpayer  has  tendered  such  coupons,  he  has 
complied  with  the  agreement,  and  in  legal  con- 
templation has  paid  the  debt  he  owed  the  State. 
So  far  as  that  tax  is  concerned,  and  every  step 
taken  for  enforcing  its  payment  in  disregard  of 
that  tender,  the  coupon  holder  is  withdrawn 
from  the  power  and  jurisdiction  of  the  State.  [3f 
He  is  free  from  all  further  disturbance,  and  is 
securely  shielded  by  the  Constitution  in  bis  im- 
munity. No  proceeding,  whatever  its  pretext, 
which  does  not  respect  this  right,  can  be  judi- 
cially upheld.  The  question  is  not  of  the  rea- 
sonableness of  a  remedy  for  a  breach  of  the 
contract  to  receive  the  tendered  coupons  in  pay- 
ment of  the  tax;  it  is  whether  the  right  to  nave 
them  so  received,  and  the  use  of  that  right  as  a 
defense  against  all  further  efforts  to  exact  and 
compel  payment  of  the  tax,  in  denial  and  defi- 
ance of  that  right,  can  be  taken  away  without 
a  violation  of  that  provision  of  the  Constitu- 
tion which  prohibits  the  States  from  passing 
laws  which  impair  the  obligation  of  contracts. 
Certainly,  a  law  which  takes  from  the  party 
his  whole  contract,  and  all  the  rights  which  ft 
was  intended  to  confer,  must  be  regarded  as  a 
law  impairing  its  obligation. 

AnotDerpointremainsforconsideration.  Sec- 
tion 781,  K.  S. ,  provides  that  "The  laws  of  the 
several  States,  except  where  the  Constitution, 
treaties  or  statutes  of  the  United  States  other- 
wise require  or  provide,  shall  be  regarded  as 
rules  of  decision  in  trials  at  common  law, in  the 
courts  of  the  United  States,  in  cases  where  they 
apply";  and  section  914,  R.  S.,  declares  that 
"The  practice,  pleadings  and  forms  and  modes 
of  proceeding  in  civil  causes,  other  than  equity 
and  admiralty  causes,  in  the  Circuit  and  District 
Courts,  shall  conform ,  as  near  as  may  be,  to 
the  practice,  pleadings  and  forms  and  modes  of 
proceeding  existing  at  the  time  in  like  cause* 
in  the  courts  of  record  of  the  State  within 
which  such  Circuit  or  District  Courts  are 
held,  any  rule  of  court  to  the  contrary  notwith- 
standing." Upon  these  sections  it  is  argued 
that,  admitting  the  Acts  of  the  General  Assem- 
bly of  Virginia  of  January  20,  1882,  and  the 
amendment  by  the  Act  of  March  13,  1684,  to 
be  unconstitutional  and  void,  so  far  as  they  for- 
bid tax  collectors  from  receiving  coupons  in 
payment  of  taxes,  nevertheless,  as  the  State  has 
control  over  the  forms  of  action  and  modes  of 
proceeding  by  way  of  remedy,  and  has  forbid- 
den, in  cases  where  the  tax  collector  has  refused 
coupons  in  payment  Of  taxes,  any  personal  ac-  [so 
tion  against  him  other  than  the  suit  to  recover 
back  toe  tax  demanded  and  paid  under  protest 
the  same  law,  by  force  of  the  Revised  Statutes 
of  the  United  States,  must  govern  in  the  courts 
of  the  United  States. 

It  is  not  entirely  clear,  on  the  face  of  the  Act 

,,     U4 n.  a 
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of  January  96,  1882,  that  tt  does  forbid  actions 
•gainst  the  officer  for  illegally  levying  upon  die 
property  of  the  coupon  holder  for  the  tax  which 
lie  bus  offered  to  pay.  The  language  of  the 
Act  seems  to  embrace  only  such  suits  as  are 
framed  with  the  direct  object  of  preventing  or 
restraining  him  from  taking  steps  to  collect  the 
tu.  And  this  uncertainty  is  not  made  clear 
by  the  amendatory  Act  of  March  18,  1884, 
which,  by  expressly  forbidding  actions  of  tres- 
pass or  trespass  on  the  case  to  be  brought  or 
maintained  against  any  collecting  officer  for 
levying  upon  the  property  of  any  taxpayer  who 
may  have  tendered  coupons  in  payment  of  the 
tax  demanded,  would  seem  to  have  left  the  ac- 
tion of  detinue,  which  was  authorized  in  such 
cases  by  the  previously  existing  law  of  Vir- 
ginia, untouched  by  the  prohibition. 

We  shall  assume,  however,  for  the  purposes 
of  this  opinion,  that  these  Acts  of  the  General 
Assembly  of  Virginia  were  intended  to  and  do 
forbid  every  action,  of  whatever  kind,  against 
i he  collecting  officer,  for  the  recovery  of  specific 
property  taken  by  distraint  or  of  damages  for 
its  caption  or  detention,  and  leaves  to  the  cou- 
pon holder,  as  his  sole  right  of  action,  the  suit 
to  recover  back  the  money  illegally  collected 
from  him. 

This  action,  as  we  have  already  seen,  is  no 
remedy  whatever  for  the  loss  of  the  specific 
right  of  paying  his  taxes  with  coupons.  It  does 
not  even  profess  so  to  be,  Neither  is  it  a  rem- 
edy for  the  loss  of  the  right  sought  to  be  vindi- 
cated in  this  and  other  personalactions  against 
the  collector  for  unlawfully  taking  from  the 
plaintiff  his  property.  And,  upon  the  supposi- 
tion made,  this  wrong  la  without  remedy  by  any 
law  of  Virginia. 

The  direct  result,  then,  of  giving  effect  to 
these  provisions  of  the  Act  in  question  is  to  de- 
feat entirely  the  right  of  tbe  coupon  holder  to 
pay  his  taxes  with  his  coupons,  which  we  have 
already  said  avoids  that  part  of  the  Acta  in 
question  which  forbids  it  in  terms,  and  to  take 
gom  him  that  right  as  a  defense  against  the 
wrongs  and  trespasses  committed  upon  him  and 
his  propertyin  denial  and  defiance  of  it  All  per- 


whose  property  is  unlawfully  taken,  ot li- 
te than  to  enforce  payment  of  taxes,  are  se- 
cured in  their  right  of  action  for  redress.     But 


tbe  coupon  holder,  to  whom  the  Constitution 
of  the  United  States  guarantees  the  right,  con- 
ferred upon  him  by  the  law  and  contract  of 
Virginia,  to  pay  his  taxes  in  coupons,  is  ex- 
cepted. The  discrimination  Is  made  against  him 
in  order  to  deprive  him  of  that  right,  and,  if 
permitted,  will  have  the  effect  of  denying  to 
him  all  redress  for  a  deprivation  of  a  right  se- 
cured to  him  by  the  Constitution.  To  take 
away  all  remedy  for  the  enforcement  of  aright 
fatotakeaway  tbe  right  itself .  But  that  isnot 
within  the  power  of  tbe  State. 

Section  721,  R.  8.,  it  will  be  observed,  makes 
an  express  exception,  In  reference  to  the  adop- 
tion of  state  taws  as  rules  of  decision,  of  cases 
where  the  Constitution  otherwise  requires, 
which  It  does  wherever  the  adoption  of  the 


right  i 
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the  State  Courts  needs  only  to  be  "  as  near  as 
maybe."  No  one  would  contend  that  a  law  of 
a  State,  forbidding  all  redress  by  actions  at  law 
for  injuries  to  property,  would  be  upheld  in 
the  courts  of  the  United  States,  for  that  would 
be  to  deprive  one  of  his  property  without  due 
process  of  law.  This  is  exactly  what  tbe  stat- 
utes in  question  undertake  to  do,  in  respect  to 
that  class  of  persons  whose  property  is  taken 
from  them  for  the  offense  of  asserting,  under 
the  protection  of  tbe  Constitution,  the  right  to 
pay  their  taxes  in  coupons.  The  contract  with 
Virginia  was  not  only  that  the  coupons  should 
be  received  in  payment  of  taxes,  but,  by  ne- 
cessary implication,  that  the  taxpayer  making 
such  a  tender  should  not  be  molested  further, 
as  though  he  were  a  delinquent;  and  that,  for  [804 
every  illegal  attempt  subsequently  to  enforce 
the  collection  of  the  tax,  by  the  seizure  of  prop- 
erty, he  should  have  the  remedies  of  the  law  in 
force  when  the  contract  was  made,  for  redress, 
or  others  equally  effective.  "  The  obligation 
of  a  contract,"  said  this  court,  in  McOrackm  v, 
Hayreard,  8  How.,  608,  612,  "  consists  in  its 
binding  force  on  the  party  who  makes  it.  This 
depends  on  the  laws  in  existence  when  it  is 
made.  These  are  necessarily  referred  to  in  all 
contracts,  and  forming  a  part  of  them,  as  the 
measure  of  the  obligation  to  perform  them  by 


to  ascertain  theextent  of  either  than  that  which 
the  terms  of  tbe  contract  indicate,  according 
to  their  settled  legal  meaning;  when  it  becomes 
consummated,  the  law  defines  the  duty  and  tbe 
right,  compels  one  party  to  perform  the  thing 
contracted  for,  and  gives  the  other  a  right  to 
enforce  the  performance  by  the  remedies  then 
inforce.  Ifanysubsequentlawaffecttodiminiah 
the  duty  or  to  impair  the  right,  it  necessarily 
bears  on  the  obligation  of  the  contract,  in  favor 
of  one  party  to  the  injury  of  tile  other;  hence, 
any  law,  which  in  its  operation  amounts  to  a 
denial  or  obstruction  of  the  rights  accruing  by 
a  contract,  though  professing  to  act  only  on  the 
remedy,  is  directly  obnoxious  to  the  prohibition 
of  the  Constitution." 

The  Acts  of  Assembly  in  question  must  be 
taken  together,  as  one  is  but  an  amendment  to 
the  other.  The  scheme  of  tbe  whole  Is  indivisi- 
ble. It  cannot  be  separated  into  parts.  It  must 
stand  or  fall  together.  Tbe  substantive  part  of 
it,  which  forbids  the  tax  collector  to  receive 
coupons  in  payment  of  taxes,  as  we  nave  already 
declared,  as,  indeed,  on  all  sides,  is  admitted, 
cannot  stand,  because  it  isnot  consistent  with  tbe 
Constitution.  That  which  is  merely  auxiliary 
to  tbe  main  design  must  also  fall  with  tbe  prin- 
cipal of  which  it  is  merely  an  incident;  and  it 
follows  that  tho  Acts  in  question  are  not  laws 
of  Virginia,  and  are  therefore  not  within  the 
sections  of  the  Revised  Statutes  referred  to,  nor 
obligatory  upon  the  courts  of  the  United  States. 

It  is  undoubtedly  true  that  there  may  be 
cases  where  one  part  of  a  statute  may  be  en- 
forced as  constitutional,  and  another  be  de-  [308 
clared  inoperative  and  void,  because  unconsti- 
tutional; but  these  are  cases  where  the  parts  are 
distinctly  separable   that  each  t 
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is  that  the  part  pronounced  valid  should  be 


tubs  for  the  law  intended  by  the  Legislature  one 
they  may  never  have  been  willing  by  Itself  to 
enact.  An  illustration  of  this  principle  is  found 
in  the  Trade-Mark  Van*,  100  U.  S.  82,  [Bk.  25, 
L.  ed.  660], where  an  Act  of  Congress,  which, 
it  wai  claimed,  would  have  been  valid  as  a 
regulation  of  commerce  with  foreign  Nations 
and  among  the  States,  was  held  to  be  void  alto- 
gether, because  It  embraced  all  commerce,  in- 
cluding that  between  citizens  of  the  same  State, 
which  was  not  within  the  jurisdiction  of  Con- 
gress, and  its  language  could  not  be  restrained 
to  that  which  was  subject  to  the  control  of 
Congress.  "If  we  should,"  said  the  court  In 
that  case  (page  99),  "  in  the  case  before  u*  un- 
dertake to  make,  by  judicial  construction,  a 
law  which  Congress  did  not  make,  it  is  quite 
probable  we  should  do  what,  if  the  matter  were 
now  before  that  body,  it  would  be  unwillingto 
do." 

Indeed  it  is  quite  manifest,  from  the  face  of 
the  laws  themselves,  that  they  are  together  but 
parts  of  a  larger  whole.  By  an  Act  oljhe  Gen 


between  the  State  and  its  creditors  on  a  basis  of 
readjustment  which  reduced  it  to  the  sum  of 
$21,085,877.15,  including  interest  in  arrears 
July  1, 1883,  which  was  thereby  declared  to  — 
her  equitable  share  of  the  debt  of  the  old  and 
entire  State,  and  on  which  it  was  also  declared 
that  the  State  was  not  able  to  pay  interest  for  the 
future  at  a  larger  rate  than  8  per  cent  per 
annum.  The  outstanding  debt,  of  which  this 
was  a  reduction,  was  then  classified,  and  bonds 
of  the  State  were  authorized  to  be  issued,  bear- 
big  interest  at  the  rate  of  three  per  cent  per 
annum,  in  exchange  for  outstanding  bonds  of 
the  different  classes,  scaled  at  rates  of  58  per 
cent,  60  percent,  69  per  cent,  68  per  cent,  and, 
as  to  one  class,  as  high  as  80  per  cent,  which 
were  to  be  retired  and  canceled.  The  coupons 
on  the  new  bonds  were  not  made  receivable  in 
payment  of  taxes.  To  coerce  creditors  holding 
bonds  issued  under  the  Act  of  March  80, 1871, 
to  exchange  them  for  these  new  bonds,  at  these 
reduced  rates,  and  with  them  to  give  up  their 
security  for  the  payment  of  Interest  arising  out 
of  the  recelvability  of  coupons  in  payment  of 
taxes,  is  the  evident  purpose  of  the  Acts  of 
January  36, 1882,  and  of  March  18, 1864,  and 
all  together  form  a  single  scheme,  the  undis- 
guised object  of  which  is  to  enable  the  State  to 
rid  itself  of  a  considerable  portion  of  its  public 
debt,  and  to  place  the  remainder  on  terms  to 
suit  its  own  convenience,  without  regard  to  the 
obligation  it  owes  to  its  creditors. 

The  whole  legislation.  In  all  its  parts,  as  to 
creditors  affected  by  it  and  not  consenting  to  It, 
must  be  pronounced  null  and  void.  Such  Is  the 
sentence  of  the  Constitution  itself,  the  funda- 
mental and  supreme  law  for  Virginia,  asforall 
the  States  and  for  all  the  people,  bo  th  of  the  States 
separately  and  of  the  United  States,  and  which 
speaks  with  sovereign  and  commanding  voice, 
expecting  and  receiving  ready  and  cheerful 
obedience,  not  so  much  for  the  display  of  its 
power,  as  on  account  of  the  majesty  of  Its  au- 
thority and  the  justice  of  Its  mandates. 

The  judgment  of  the  H-aeUngs  Court  of  the 
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eauee  mil  be  ra -*-J  — "' 

judgment  upon 


of  fact*  (i 


judgment  upon  the  agreed  i\ 
favor  of  the  plaintiff;  and  i 
Trueoopy.   Test: 

James  H.  MoKenner,  Clerk,  Sup.  Court,  U.  8. 

Dissenting,  Mr.  Chief  Justice  Waite  and 
Jvttieet  Bradley,  Miller  and  Gray.  Bee 
opinion,  post,  207. 
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WILLIAM  TAYLOR. 
(See  B.  a,  Reporter's  ed.,  309, 310.) 

"This  case  fall?  within  the  decision  In  polndexter 
v.  GroBohow  (ante,  186)  and  H  decided  by  It. 
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ERROR  to  the  Supreme  Court  of  Appeals 

of  the  State  of  Virginia. 

The  history  and  facts  of  (be  case  appear  in 

the  opinion  of  the  court   See,  also,  the  related 

case  of  Poindexter  v.  Qreenhoa,  ante,  185,  and 

the  dissenting  opinion,  poet,  207. 

Mem*.  William  L.  Royall,  Daniel  H. 

. ,_,      ™.  ~     Wm-M. 

wer,   for 


Mr.  Jvttice  Matthews  delivered  the  opin- 
ion of  the  court: 

This  was  an  action  in  trespass  de  boni*  atpor- 
taiit,  brought  by  the  plaintiff  in  error  against 
the  defendant  in  the  Circuit  Court  for  the  Coun- 
ty of  Henrico  in  Virginia,  for  the  recovery  of 
(150  damages  for  ud  law  fully  entering  upon  the 
plaintiff's  premises  and  seizing,  taldng  and 
carrying  away  one  horse,  the  property  of  the 
plaintiff,  of  the  value  of  $100. 

The  defendant  Justified  the  taking,  etc.,  at 
treasurer  of  Henrico  County,  charged  by  law 
with  the  duty  of  collecting  taxes  due  the  Stale 
of  Virginia  on  property  and  persons  in  said 
countv,  alleging  that  the  property  was  lawfully 
seized*  and  taken  for  taxes  due  from  the  plain- 
tiff to  the  State,  which,  on  demand,  he  bad  re- 
fused to  pay. 

To  this  plea  the  plaintiff  replied  a  tender  in 
payment  of  the  taxes,  when  demanded  and  be- 
fore the  trespass  complained  of,  of  the  amount 
due,  In  coupons  cut  from  bonds  of  the  State  of 
Virginia,  receivable  in  payment  of  taxes  by 
virtue  of  the  Act  of  March  30,  1871. 

To  the  replication  the  defendant  demurred 
specially,  on  the  ground,  first,  that  by  the  Act 
of  January  26,  1882,  he  was  forbidden  to  re- 
ceive coupons  in  payment  of  taxes;  and,  second, 
that  by  the  Act  of  March  18,  1884,  an  action  of 
trespass  would  not  He  in  such  a  case. 

In  this  demurrer  the  plaintiff  joined,  and  as-      f  310] 
signed,  as  a  reason  why  it  should  be  overruled, 

•Head  note  by  Mr.JmHo4  Mjtihzw*. 
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that  the  two  statutes  mentioned  and  relied  on  by  Mean.  William  L.  Roj-nJl,  Daniel  H. 

the  defendant   were   repugnant  to  section  10  OlumberUln,  Wn.  M.  Evmrts,  Wiger 

article  I,  of  the  Constitution  of  the  United  Swajne  and  Wn.  B.  Homblowar,  for 

States,  and  therefore  null  and  void.  plaintiff  In  error. 

Judgment  was  rendered  on  the  demurrer  in  Meats.  F.  S.  Blair,  A  tty-Oen.  of  Virginia, 

favor  of  the  defendant  Thereafter,  on  Novem-  A.    H.    GarUnd,    R.    T.    Merrick.    I. 

ber  25, 1884,  the  plaintiff  filed  his  petition  in  the  Ambler  Smith  and  S.  B.Witt,  for  defond- 
Supreme  Court  of  Ap      "       --"-■■•-' 
allowance  of  a  writ  of 

record  recites,  the  petition  "having  been  ma-  Mr.  Justice  Matthews  delivered  the  opin- 

turely  considered,  and  the  transcript  of  therec-  ion  of  the  court: 

ord  of  the  judgment  aforesaid  aeeu  and  inspect-  The  plaintiff  In  error,  who  was  plaintiff  he- 
ed, the  court.Deing  of  opinion  that  said  jude-  low,  brought  his  action  in  the  Circuit  Court  of 
ment  is  plainly  right,  doth  deny  the  aald  writ,  the  United  States  for  the  Eastern  District  of 

To  reverse  thia  judgment  this  writ  of  error  is  Virginia  against  the  defendant,  both  being  dti- 

proeecuted.  zena  of  that  State.    The  declaration,  in  aub- 

The  judgment  of  the  Supreme  Court  of  Ap-  stance,  seta  out  that  the  plaintiff,  owning  prop- 
penis  is,  in  substance,  a  judgment  affirming  the  erty  in  the  City  of  Richmond,  was  assessed 
Judgment  of  the  Circuit  Court  of  Henrico  thereon  for  the  year  1883  for  certain  taxes  to  be 
County,  and  is  therefore  reviewable  upon  this  paid  to  the  State  of  Virginia,  leviable  for  after 
writ  of  error  by  thia  court,  the  case  being  one  December  1,  1882  ;  that  the  defendant  waa 
which  arises  under  the  Constitution  of  the  Unit-  Treasurer  of  the  City  of  Richmond,  and,  as 
ed  States.  William*  v.  Brujfy,  103  U.  8.,  248  such,  collector  of  taxes  due  to  the  State  assessed 
[Bk.  26,  L.  ed.  185],  on  property  in  that  City;  that  plaintiff  tendered 

The  merits  of  the  case  are  disposed  of  by  the  to  the  defendant,  on  demand  being  made  for 

opinion  in  Poindexter  v.  Oreenhow  [ante,  185],  payment  of  said  taxes,  the  amount  thereof  in 

fei  which  it  was  decided  that  the  Actof  January  coupons  cut  from  bonds  issued  by  the  State  of 

26,  1882,  and  the  Act  of  March  18,  1884,  were  Virginia  under  the  Act  of  March  80,  1871, 

Ymcviniititi.tini.rll     HnH    therefore  mill    htiH  vfiirt  nntiflpd   "An     Apt   trt  PmviHp  for   l.ha  Trunrlinir 


by  the  defendant  must  be  treated  aa  ineffectual   with  the  State  of  Virginia;  that  the  defendant 
for  every  purpose,  they  do  not  work  a  repeal  of  refused  to  receive  said  coupons,  under  color  of 
theprevioualy  existing  law.  the  authority  of  the  Act  Of  the  General  Assem- 
The  judgment  of  the  Supreme   Court  of  Ap-   bly  of  the  State  of  Virginia,  passed  January 
peal*  U  accordingly  reverted,  and  the  caxue  it  re-  26,   1882,  which  forbade  him  to  receive  the 
mandcd  to  that  court,  with  direction*  to  take  same;  that  the  defendant,  after  refusal  of  said 
further  proceeding*,  in  accordance  with  law,  in   tender,  forcibly   and   unlawfully  entered  the 
conformity  with   (hit  opinion;  and  it  Utoor-   premises  of  the  plaintiff,  and  levied  upon  and 
dared,  seised  and  carried  away  personal  property  of 
Trooopj.   ITaat:                     _  the  plaintiff  of  thevalueof  $8,000,  in  orderto 
James  H.  MoKennej,  Clerk,  6up.  Court.  TJ.  a   xll  &,  mme  for  ^  Mtliifaetl«i  of  said  taxes, 
ru™„n„„     u>    Sn.w  ;•„.<.■„  nr  u      .  j    which  he  claimed  to  be  unpaid  and  delinquent; 
j£SmftJ?b£&J?^S  ££*  %1  •"*  I**  Acts  °f  <•>■  General  Assembly  of  Vir- 
V^^oeT VjlBnyUmr  ""*  Grm*-     **   gfnia,  specified  in  the  pleadinga,  which  require 
T"w™.  J**.  «<■  the  tax  collector  to  refuse  to  receive  such  cou- 
pons in  payment  of  taxes,  and  to  proceed  with 
___                                  the  collection  of  taxes,  for  the  payment  of 
which  they  have  been  tendered,  as  If  they  were 
delinquent,  impair  the  obligation  of  the  said 
contract  between  the  Stale  of  Virginia  and  the 
,         WILLIAM  L.  WHITE,  Pljf.  in  Brr„        plaintiff;  and  that  by  reason  of  the  said  wrongs 
1                                                                              the  plaintiff  has  suffered  damage  in  the  sum  of 
f},000,  for  which  be  brings  suit. 
SAMUEL  C.  GREENHOW.  To  this  declaration  the  defendant  demurred 
generally,   the  demurrer   was  sustained,  and 
(BeeS.  a,  Beporter's  ed.,  307-308.)                 judgment  was  rendered  for  the  defendant.  The 
plaintiff  sued  out  this  writ  of  error. 

TNo  589]  menta  of  this  case  have  been  fully  considered 

*W*l  Mir.  K,  13.ti,lf.uai.  BxidcdApr.   |f  *e  °P™°n  f  "»  "°"  i"a'  ""■«  ft"'"' 
10  1885.  (tetter  v.  QretrAovi  [ante,  185], 

'  "  The  present  action,  as  shown  on  the  face  of 

TH  ERROR  to  the  Circuit  Court  of  the  Unit-  ?e  ^ration  was  a  case  arising  under  the 
1  restates  for  the  Eastern  District  of  Virginia.  Constitution  of  the  Onited  State.,  and  was  ooe, 
The  history  and  fact,  of  the  case  appilr  in  S^SSS  ?  t  5 ft  5S  ?5  ■  .2?  &  -  ' 
U»  opinion  of  the  court.  Bee,  also,  lETpre-  U  nited  States  had  right  full  unsdictto  n  by  vir. 
•ding  and  related  case  of  TMnoWv.  Orioi.  ,u«  »'  *f  A"  °'  ™"J  *  l«V»«botil  re- 
in., ««K,  185,  and  the  dissenting  opinion,  g^  W  the  ciUrcnship  of  the  partie.,  the  suni 
Mat  207  *  or  value  m  controversy  being  in  excess  of  $500. 

In  conformity  with  the  views  expressed  In  the 
opinion  in  ifcindertw  v.  OrtmtuM,  the  judg- 
1M 
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Supreme  Court  of  the  United  States. 


Oct.  Term, 


me=t  Id  tbe  present  case  is  reversed  sad  the 
Caul*  is  remanded,  with  directions  to  proceed 
therein  in  conformity  with  law. 

Judgment  reversed. 

Truecopy.    Test: 

James  B.  McKenney,  Clerk,  Sup.  Court,  U.  S. 

Dissenting,  Mr.  Chief  Jimtice  Wsvlte  nnd 
Justices  Miller,  Bradley  and  Gray.      See 

opinion,  pott,  207. 
CltOd-llBU.  8..65B, 


8111    B.  BROWN  ALLEN,  Auditor  of  Public  Ac- 
counts of  the  State  of  Virginia,  et  al., 


(SeeS.  C,  Reporter's  ed.,  811-BIT.) 

Toxet —  tender  of  tax  —  reeeitablt  coupon*  by 
railroad  corporation  —  injunction  tie*  to  pre- 
vent subsequent  distraint. 


ind  areueS  In 
tied  In  the  case 


■1.  The  general  questions  arising  -  - 
this  case  are  fully  discussed  and  decided 
of  Poindexter  v.  Oreenhow  (anW,  185). 

2.  The  remtdy  by  Injunction  to  prevent  the  col- 
lection of  tales  by  distraint  upon  the  rolling  stock, 
machinery,  cars  and  engines,and  other  property  of 
railroad  corporations,  altera  tender  of  payment  in 
tax-receivable  coupons,  is  sanctioned  by  repeated 
decisions  of  this  court,  and  has  become  common 
and  unquestioned  practice,  In  similar  cases,  where 
exemptions  have  been  claimed  in  virtue  of  the  Con- 
stitution of  tbe  United  States;  the  ground  of  the 
Jurisdiction  being  that  there  is  do  adequate  rem- 
edy at  law.  ^    ^ 

Argued  Mar.  £6,  t6, 1885.  Decided  Apr. SO,  1S85. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Western  District  of  Vir- 
ginia. 

The  history  and  facta  of  tbe  case  appear  in 
tbe  opinion  of  the  court.  See,  also,  the  related 
case  of  Poindexter  v.  Oreenhow,  ante,  185, 
and  the  dissenting  opinion,  post,  207. 

Mow:  P.  S.  Blair,  Atty-Oen.  of  Virginia, 
K.  T,  Merrick  and  A.  H.  Garland,  for 
appellants. 

"    —     John    H.    Cowen,    Hugh    W. 


Mr.  Justice  Matthews  delivered  the  opil 
ion  of  the  court: 

This  is  a  bill  in  equity  filed  by  the  Baltimore 
and  Ohio  Railroad  Company,  a  Corporate 
created  by  the  laws  of  Maryland,  and  a  cilizi 
of  tbat  State,  against  the  appellants,  who  were 
defendants  below,  of  whom  Allen  is  Auditor  of 
Public  Accounts ;  Revely,  Treasurer  of  tbe 
State  of  Virginia,  and  Hamilton,  Treasurer  of 
Augusta  County,  in  that  State,  and  all  citi 
of  Virginia. 

The  complainant  is  the  lessee  in  possession 
of  certain  railway  lines  in  Virginia — the  Win- 
chester and- Potomac,  theWincliesternndStrns- 
burg,  and  the  Strosburg  and  Harrisonburg  Rail- 
roads— and  also  operates  a  railroad  belonging 

•Head  notes  by  Mr.  Jutlke  Matthews. 


the  Valley  Railroad  Company  in  tbat  State. 

It  is  alleged  in  tbe  bill  that,  "  By  the  20th 

and  21st  sections  of  an  Act  of  the  General  As- 

mblyof  Virginia,  approved  on  the  22d  day  of  ... 
April,  1882,  and  entitled  'An  Act  fnr  the  As-  laj 
itnent  of  Taxes  on  Persons,  Property,  In- 
le,  and  Licenses,  and  Imposing  Taxes  There- 
for tbe  Support  of  the  Government  and 
Free  Schools  and  to  Pay  the  Interest  on  the 
Public  Debt,'  provision  was  made  for  tbe  as- 
sessment and  taxation  of  tbe  railroads  within 
tbe  State,  the  board  of  public  works,  acting 
upon  the  reports  of  the  officers  of  the  railroad 
companies,  and  upon  the  best  and  most  reliable 
information  that  could  be  procured,  being  au- 
thorized and  required  to  ascertain  and  assess 
the  value  of  (be  real  and  personal  property  of 
such  companies  for  taxation  at  the  rate  of 
forty  eeuts  on  every  $100  of  the  estimated 
value  thereof;  and  said  Act  further  provide* 
that  it  shall  be  the  duty  of  every  railroad  com- 

... led  topay  into  tbe  treasury  of  the 

sixty  dnvs  after  receipt  of  notice 
of  such  assessment,  the  tax  imposed  by  law; 
and  a  company  failing  to  pay  the  tax  assessed 
upon  its  property  shall  be  immediately  assessed 
under  tbe  direction  of  the  auditor  of  public  ac- 
counts, by  any  person  appointed  by  him  for 
the  purpose,  rating  their  real  estate  and  rolling 
stock  at  $20,000  per  mile,  and  a  tax  thereon 
levied  of  forty  cents  on  the  $100  of  such 
fixed  value;  and  the  amount  so  assessed  shall 
be  collected  by  any  treasurer  to  whom  the  au- 
ditor may  deliver  the  assessment,  who  is  au- 
thorized to  distrain  and  sell  any  personal  prop- 
erty of  such  company  for  the  amount  of  such, 

It  is  further  alleged,  that  on  November  22, 
1862,  the  board  of  public  works  assessed  said 
railroads  for  taxation  at  the  rate  of  $15,000  per 
mile,  of  which  notice  was  given  to  tbe  com- 
plainant, on  January  IT,  1683,  as  the  party  li- 
able by  law  for  tbe  payment  of  the  taxes  as- 
sessed upon  them;  that  on  March  10,  1884, 
within  sixty  days  thereafter,  the  complainant 
obtained  from  the  auditor  of  public  accounts 
warrants  to  pay  into  the  treasury  the  several 
amounts  charged  as  to  each  of  said  railroads, 
which  the  treasurer  of  the  Commonwealth,  by 
indorsement  thereon,  required  to  be  paid  into 
a  specified  bank  in  tbe  City  of  Richmond,  that 
being  tbe  only  mode  recognized  by  law  for 
making  such  payments;  that,  at  that  time,  the 
complainant,  being  the  owner  and  holder  of 
the  requisite  amount  of  coupons  for  interest  cut 
from  bonds  of  the  State  of  Virginia,  issued  un-  [3] 
der  the  Act  of  March  20,  1871,  entitled  "  An 
Act  to  Provide  for  the  Funding  and  Payment 
of  the  Public  Debt,"  and  receivable  by  virtue 
thereof  in  payment  of  taxes  tendered  tbe  same,, 
with  coin  sufficient  exactly  to  make  the  re- 
quired amounts,  to  the  said  bank  in  Richmond, 
in  discharge  of  s:iid  warrants;  that  said  coupons 
were  refused,  and  the  same  having  been  set  apart, 
the  complainant  brings  the  same  into  court, 
subject  to  its  order,  in  payment  of  said  taxes; 
that  similar  tenders  were  made  to  tbe  auditor  of 
public  accounts,  and  to  the  treasurer  of  Stale, 
00  the  same  day,  each  of  whom  refused  to  re- 
ceive the  same;  that  thereupon  the  defendant 
Allen,  the  auditor  of  public  accounts,  proceeded 
to  assess  the  said  railroads  upon  their  re;il  es- 
tate, not  having  any  rolling  stock,  at  $20,0OU 
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y  Uie  board  of  public  works; 
and  placed  copies  of  said  assessment  in  toe 
bands  of  the  defendant,  Hamilton,  as  treasurer 
at  Augusta  County,  for  collection,  in  pursu- 
ance of  which  he  levied  upon  certain  cars  and 
locomotives  belonging  to  the  complainant,  used 
in  operating  said  rail  roads,  for  part  of  said  taxes, 
and  threatens  to  make  further  levies  upon  oth- 
er cars  and  engines,  to  be  sold  for  payment  of 
■aid  taxes,  so  assessed  by  the  auditor  of  public 
accounts. 

The  bill  prays  for  an  injunction  on  tbe  sev- 
eral grounds  of  irreparable  damage;  that  the 


in ;  to  avoid 
multiplicity  of  suits:  the  want  of  adequate  rem- 
edies at  law;  to  remove  the  cloud  upon  tbe  ti- 
tle to  the  railroad  property,  occasioned  by  the 
fact  that  assessed  taxes  ore  a  lien  thereon;  and 
because  it  is  necessary  to  protect  the  complain- 
ant in  the  immunity  to  which  it  is  entitled,  by 
virtue  of  the  contract  with  the  State  of  Virginia 
secured  against  state  laws  impairing  its  obliga- 
tion by  the  Constitution  of  the  United  Stales. 

It  is  admitted  by  the  parties  in  the  record 
that  the  coupons  tendered  are  genuine,  though 
not  verified  as  required  by  the  Act  of  January 
1*,  1882.  It  is  also  admitted  in  like  manner, 
that  if  the  property  of  tbe  complainant  levied  on 
should  be  sola  "Great  sacrifice  and  loss  must 
result  therefrom;  and  that  the  withdrawal  from 
complainant's  use  of  the  amount  of  rolling  stock 
and  machinery  levied  on  and  proposed  to  be 
■old  as  aforesaid  will  cause  serious  and  pro- 
longed embarrassment  to  complainant's  busi- 
ness; that  much  delay  must  accrue  before  such 
rolling  stock  and  machinery,  if  sold,  can  be 
replaced,  and  that  it  will  be  difficult,  if  not 
impracticable,  to  ascertain  and  estimate,  with 
even  proximate  certainty,  the  losses  and  dam- 
ages which  would  result  to  complainant  from 
such  sale;  so  that,  although  the  estate  of  said  J. 
Ed.  Hamilton  should  be  sufficient  to  meet  any 
verdict  for  damages,  in  case  the  sale  should  be 

Sudged  to  have  been  illegal,  the  pecuniary 
ue  of  tbe  complainant's  tosses  and  damages 
could  not  be  properly  and  adequately  ai 
talned  and  fixed  by  the  verdict  of  a  jury." 

There  was  a  final  decree  in  favor  of  the 
complainant  for  a  perpetual  injunction, 
prayed  for,  and  the  case  is  brought  here  by  ap- 
peal by  tbe  defendants. 

The  general  questions  arising  and  argued  In 
this  and  other  cases  involving  them  are  fully 
discussed  in  the  opinion  in  the  case  of  I'oiii- 
Ittffrv.  Greenhme  {ante,  185],  The  conclusions 
reached  in  that  judgment  apply  to  the  present 
appeal,  and  require  that  (be  decree  of  the  Cir- 
cuit Court  should  be  affirmed. 

It  is  deemed  proper  to  add  a  few  observations 
on  the  question  of  the  jurisdiction  of  the  Cir- 
cuit Courts,  In  such  cases,  in  equity,  to  grant 
relief  by  injunction. 

The  circumstances  of  this  case  bring  it,  so 
far  as  that  remedy  is  in  question,  fully  within 
the  principle  firmly  established  in  this  court  by 
IhedeciBioninOaiomv.  C.  S.  Bank,  9  Wheat., 
788,  and  within  the  terms  of  the  rule  ns  declared 
m  Gumming*  v.  Nat,  Bk.,  101  U.  S.,  133  [Ilk. 
114  U.  S. 


25,  L.  ed.  903];  quoted  in  the  case  of  Poindesrter 
v.  Greenhorn. 

The  jurisdiction  was  exercised  with  energy 
in  behalf  of  a  stockholder  in  a  banking  corpora- 
tion in  Dodgev.  WooXsey,  18  How.,  331  [59  U. 
S.,  bk.  15,  L.  ed.401],  where  the  refusal  of  the 
directors  of  tbe  company  to  resist  the  collection 
of  an  unconstitutional  tax  was  made  the  ground 
of  interposition  in  behalf  of  a  stockholder  as  a 
breach  of  trust. 

In  Board  of  Liquidation  v.  McComb,82U,  S.,       ,_., 
531-541  [BU.  23.  L.  ed.  633,  628],  it  is  said  in      L8il 
the  opinion  of  the  court,  speaking  on  the  ques- 
tion of  remedies: 

''On  this  branch  of  the  subject,  tbe  numer- 
ous and  well  considered  cases  heretofore  de- 
cided by  this  court  leave  little  to  be  said.  The 
objections  to  proceeding  against  state  officers 
by  mandamut  or  injunctioo  are:  first,  that  It  is, 
in  effect,  proceeding  against  the  State  itself; 
and,  secondly,  that  it  interferes  with  the  official 
discretion  vested  in  tbe  officers.  It  is  conceded 
that  neither  of  these  things  can  be  done.  A 
State,  without  Its  consent,  cannot  be  sued  by 
an  individual;  and  a  court  cannot  substitute  its 
own  discretion  for  that  of  executive  officers  in 
matters  belonging  to  the  proper  jurisdiction  of 
the  latter.  But  it  has  been  well  settled  that, 
when  a  plain  official  duty,  requiring  no  exer- 
cise of  discretion,  is  to  be  performed,  and  per- 
formance is  refused,  any  person  who  will  sus- 
tain personal  injury  by  such  refusal  may  have 
ulamui  to  compel   its  performance;  and 


u  personal  injury  thereby,  for  which  ade- 
quate compensation  cannot  be  had  at  law,  may 
have  an  injunction  to  prevent  it.  In  such  cases, 
the  writsof  mancfawimand  injunction  are  some- 
what correlative  to  each  other.  In  either  case, 
if  the  officer  plead  the  authority  of  an  unconsti- 
tutional law  for  the  n  on -performance  or  viola- 
tion of  his  duty,  it  will  not  prevent  the  issuing 
of  the  writ.  An  unconstitutional  law  will  be 
treated  by  the  courts  as  null  and  void."  And 
the  opinion  cites  Oibornv.  Bunk,  9  Wheat.,  85D. 
and  Dan,  v.  Gray,  1G  Wall.,  220  [83  U.  S.,  bk. 
31,  L.  ed.  4531.  The  same  principle  was  ap- 
plied in  the  State  Railroad  Tax  Cam,  93  0. 
8.,  575  [Bk,  23,  L.  ed.  6631.  In  the  opinion  of 
the  court  it  is  said  (page  615):  "In  Uie  examina- 
tion which  we  have  made  of  these  cases,  we  do 
not  find  any  of  the  matters  complained  of  to 
come  within  the  rule  which  we  have  laid  down 
as  justifying  tbe  interposition  of  a  court  of 
equity.  "There  is  no  fraud  proved  if  alleged. 
There  is  no  violation  of  the  Constitution,  either 
in  the  statute  or  in  its  administration,  by  tbe 
board  of  equalization.  No  pro[wi'ty  is  taxed 
that  is  not  legally  liable  to  taxation;  nor  is  the 
rule  of  uniformity  prescribed  by  tbe  Constitu- 
tion violated."  If  the  facts  here  negatived  had  [31( 
been  affirmed  the  converse  of  tbe  rule  would 
have  been  equally  applicable. 

In  Trans.  Co.  v.  Parkcrsburg,  107 U.  S.,  691- 
695  [Bk  37,  L.  ed.  584,  586],  it  was  declared 
that  a  bill  in  equity  would  lie  which  seeks  to 
have  a  wharfage  ordinance  declared  void,  and 
for  nn  injunction  to  restrain  further  collections 
under  it,  and  any  further  interference  with  the 
right  of  the  complainant  to  the  free  navigation 
ot  the  Ohio  River,  and,  perhaps,  as  incidental 
201 
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to  the  other  relief,  a  demand  for  the  retui 
of  the  wharfage  already  paid. 

The  remedy  to  restrain  by  injunction  taxes 
levied  upon  railroads,  in  alleged  violation  of  a 
contract  with  the  State,  was  administered  in 
Tomlinton  v.  Brandt,  10  Wall.,  480  [83  U.  8., 
bk.  91,  L.  ed.  189],  and  In  numerous  otbersimi- 
lar  cases,  where  it  has  been  denied,  the  juris- 
diction to  grant  the  relief  if  the  facta  warranted 
it  has  been  assumed  without  question.  And 
see  Litchfield  v.  Wtbtter  Co.,  101 U.  S.,778  [Bk. 
25,  L.  ed.  825]. 

In  the  case  of  national  banks,  the  assessment 
and  collection  of  taxes  illegally  assessed  under 
the  authority  of  state  laws,  in  violation  of  Acts 
of  Congress,   are  habitually  restrained  by  the 

Sreventfve  remedy  of  injunction ;  and  the  juris- 
iction  of  the  Courts  of  the  United  States  in 
those  cases  is  regarded  as  In  the  highest  degree 
beneficial  and  necessary  to  prevent  the  agencies 
of  the  Qoverment  of  the  United  States  from  be- 
ing hindered  and  embarrassed  in  the  perform- 
ance of  their  functions  by  state  legislation. 
The  exercise  of  that  jurisdiction,  and  by  means 
of  that  remedy,  in  such  cases  is  to  vindicate  the 
supremacy  of  the  Constitution,  and  to  maintain 
the  integrity  of  the  powers  and  rights  which  it 
confers  and  secures;  and  that  jurisdiction  Is 
vested  in  the  Courts  of  the  United  States  be- 
cause the  cases  embraced  in  It  are  necessarily 
cases  arising  under  the  Constitution  and  laws 
of  the  United  States. 

Where  the  rights  In  jeopardy  are  those  of 
private  citizens,  and  are  of  those  classes  which 
the  Constitution  of  the  United  States  either  con- 
fers or  has  taken  under  its  protection,  and  no 
adequate  remedy  for  their  enforcement  is  pro- 
vided by  the  forms  and  proceedings  purely  le- 
gal, the  same  necessity  invokes  and  justifies,  in 
cases  to  which  its  remedies  can  be  applied,  that 
jurisdiction  in  equity  vested  by  the  Constitution 
of  the  United  States,  and  which  can  not  be  af- 
fected by  the  legislation  of  the  States. 

In  the  present  case  the  jurisdiction  in  equity 
to  grant  the  relief  prayed  for  by  injunction, 
and  the  propriety  of  its  exercise,  are  alike  in- 
disputable. 

The  decree  of  the  Circuit  Court  it  accordingly 
affirmed. 

True  oopy.   Tests 

Junes  B.  MoKenney,  Clerk  Sup.  Court,  U.  8. 


SAMUEL  S.  CARTER,  Plff.  in  Err., 

e. 

SAMUEL  C.  GREENHOW. 

(See  a.  C  Reporter's  ed.,  317-828.) 
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Argued  Mar.  tO,  tS,   ti,  18,   1886.     Decided 

Apr.  tO,  1888. 

Fr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Virginia. 

The  history  and  facta  of  the  case  appear  in 
the  opinion  of  the  court.  See,  also,  the  case  of 
Poindexter  r.  Oreenhow,  ante,  185,  and  the  dis- 
senting opinion,  pott  207. 

Mew:  William  L.  Koyall,  Daniel  H. 
Chamberlain,  Wn.  M.  Evavrta,  Wager 
Sw»yne  and  Win.  B,  Horn  blower,  for 
plaintiff  in  error. 

Mew:  F.  S.  Blair,  Alto-Gen.  of  Virginia, 
A.  H.  Garland,  B,  T.  Merrick,  J. 
Ambler  Smith  and  S.  B.  Witt,  for  defend- 
ant  In  error. 


■  delivered  the  opin- 


Mr.  JutHce  Matthew 
ion  of  the  court: 

The  plaintiff  in  error  brought  his  action,  In 
the  Circuit  Court  of  the  United  States,  against 
the  defendant,  on  Hay  7,  1888.  His  cause  of 
action  is  set  forth  in  the  declaration  as  follows: 

''Samuel  S.  Carter,  plaintiff,  complains  of 
Samuel  C.  Greenhow.def  endant.of  a  plea  of  tres- 
pass on  the  case, for  that  the  said  plaintiff  is  a  citi- 
zen of  the  Stnteof  Virginia  and  a  resident  of  the 
City  of  Richmond  in  Bald  State.  That  the  plaint- 
iff  owns  property  in  said  city,  and  that  he  was 
lawfully  assessed  on  said  property  by  the  offi- 
cers of  the  State  of  Virginia  whose  duty  it  was 
under  the  laws  of  Virginia  to  make  such  assess- 
ment, with  taxes  to  be  paid  to  the  State  of  Vir- 
ginia for  the  year  1882,  and  that  said  taxes  were 
due  and  leviable  for,  on  and  after  the  first  day 
of  December,  1882. 

"  That  the  defendant,  Samuel  C.  Greenhow, 
is  the  treasurer  of  the  City  of  Richmond  in  tbe 
State  of  Virginia,  and  that  thelawsof  Virginia 
make  it  bis  duty  to  collect  all  taxes  due  to  the 
State  of  Virginia  by  residents  of  said  city  on 
property  situated  and  being  in  said  city.  That 
on  the  3d  day  of  May  1888,  tbe  plaintiff  was 
indebted  to  the  said  State  of  Virginia  on  ac- 
count of  the  taxes  so  assessed  upon  his  property 
as  aforesaid  for  the  year  1883,  and  that  on  said 
last  named  date  he  tendered  to  the  defendant, 
of  his  said  taxes,  coupons  cut  from 
bonds  issued  by  the  State  of  Virginia,  under  the 
provisions  of  the  Act  of  the  General  Assembly 
of  the  State  of  Virginia,  approved  March  28, 
1879,  entitled  'An  Act  to  Provide  a  Plan  of  Set. 
tlement  of  tbe  Public  Debt,'  which  coupons, 
together  with  a  small  amount  of  lawful  money 
114  II.  S. 
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of  the  United  States,  tendered  at  tbe  same  time, 
amounted  exactly  to  the  sum  so  due  by  the 
plaintiff  for  taxes  as  aforesaid,  and  which  cou- 
pons were  due  and  past  maturity,  in  payment 
of  his  said  taxes  so  due  as  aforesaid.  That  by 
the  terms  of  the  Act  of  tbe  General  Assembly 
under  which  said  coupons  were  issued,  tbe  said 
coupons  are  receivable  in  payment  of  all  taxes 
due  to  tbe  State  of  Virginia,  and  that  each  of 
■aid  coupons  bore  upon  Its  face  tbe  contract  of 
tbe  State  of  Virginia  that  it  should  be  received 
In  payment  of  taxes  due  to  said  State.  Thattbe 
defendant  refused  to  receive  the  said  coupons 
and  money  in  payment  of  tbe  taxes  so  due  by 
tbe  plaintiff.  That  after  said  tender  the  said  de- 
fendant unlawfully  entered  into  and  upon  the 
plaintiffs  premises  and  place  of  business  and 
levied  upon  and  seized  the  plaintiff's  property 
•nd  carried  the  same  away  to  sell  tbe  same  in 
payment  of  plaintiff's  taxes.  That  plaintiff  was 
always  ready  and  willing  to  deliver  to  the  de- 
fendant in  payment  of  said  taxes,  up  to  tbe  mo- 
ment when  the  defendant  so  levied  upon  his 
■aid  property,  tbe  said  coupons  and  money,  and 
be  many  times  offered  to  do  so,  but  the  defend- 
ant always  refused  to  receive  the  same.  That 
the  plaintiff  has  the  right,  under  tbe  Constitu- 
tion of  the  United  States,  to  pay  bis  said  taxes  to 
the  said  defendant  in  the  said  coupons  and 
money,  and  tbat  this  right  is  secured  to  him  by 
the  Constitution  of  the  United  States.  Tbat 
when  the  defendant  refused  to  receive  the  said 
coupons  and  money  in  payment  of  the  taxes  so 
dne  as  aforesaid  by  the  plaintiff,  he  did  so  un- 
der color  of  and  by  the  command  of  an  Act  of 
tbe  General  Assembly  of  the  State  of  Virginia, 
approved  January  26,  1882,  entitled  'An  Act  to 
Provide  for  the  Store  Efficient  Collection  of  the 
Revenue,  to  Support  Government,  Maintain 
tbe  Public  Schools,  and  to  Pay  Interest  on 
tbe  Public  Debt,'  which  Act  forbids  collectors 
uf  taxes  due  to  said  State  to  receive  in  payment 
(hereof  anything  except  gold,  silver,  United 
States  treasury  notes,  and  national  bank  cur- 
rency; and  that  when  he  so  levied  upon  the 
plaintiff's  property  be  did  so  by  virtue  of  and 
wider  the  command  of  the  18th  section  of  an 
Act  of  the  General  Assembly  of  the  State  of 
Virginia,  approved  April  1, 1879,  which  Act  is 
chapter  sixty  of  the  laws  published  by  author- 
ity of  the  General  Assembly  of  the  State  of 
Virginia  for  the  special  session  of  1878,  and  by 
virtue  of  and  under  the  command  of  other  stat- 
utes enacted  by  the  General  Assembly  of  the 
>]  State  of  Virginia.  Tbat  tbe  said  two  last  men- 
tioned Acts  of  tbe  General  Assembly  of  tbe 
Stateof  Virginia,  and  the  other  mentioned  eta t- 
oies  of  saiti  State,  commanding  the  defendant 
to  levy  so  as  aforesaid  upon  the  property  of  tbe 
plaintiff,  arc  repugnant  to  the  Constitution  of 
the  United  States,  and  are  therefore  void;  that 
in  refusing  to  receive  tbe  said  coupons  and 
money  in  pnymentof  said  taxes,  and  in  levying 
on  and  seizing  the  plaintiff's  property  for  said 
taxes,  after  the  plaintiff  had  tendered  the  same 
in  payment  thereof,  the  defendant  deprived  the 
plaintiff  of  a  right  secured  to  him  by  the  Con- 
stitution of  the  United  States,  under  color  of 
statutes  enacted  by  the  General  Assembly  of  the 
State  of  Virginia,  to  the  damage  of  the"  plaint- 
iff two  hundred  dollars  ($200),  and  therefore  he 
brings  this  suit." 


filed  and  sustained,  and  judgment  rendered  ac- 
cordingly for  the  defendant.  To  reverse  that 
Judgment  the  present  writ  of  error  la  prose- 

Tbe  sixteenth  clause  of  section  629,  Rev. 

Stats. ,  defining  the  original  jurisdiction  of  the 
Circuit  Court  of  tbe  United  States,  gives  to 
them  cognizance,  without  reference  to  thesum 
or  value  in  controversy,  or  the  citizenship  of 
the  parties,  "Of  all  suits  authorized  by  law  to 
be  brought  by  any  person  to  redress  the  depriva- 
tion, under  color  of  any  law,  statute,  ordinance, 
regulation,  custom  or  usage  of  any  State,  of  any 
right,  privilege  or  immunity  secured  by  tbe 
Constitution  of  the  United  States,  or  of  any 
right  secured  by  any  law  providing  for  equal 
rights  of  citizens  of  the  United  States,  or  of  all 
persons  within  the  jurisdiction  of  the  United 

Similar  jurisdiction  is  conferred  upon  Dis- 
trict Courts  by  the  twelfth  clause  of  section  568, 
R,  S. 

Section  1079,  Rev.  Stats.,  provides  that 
"Every  person  who,  under  oolor  of  any  statute, 
ordinance,  regulation,  custom  or  usage  of  any 
State  or  Territory,  subjects,  or  causes  to  be  sub- 
jected, any  citizen  of  the  United  States,  or  other 
S arson  within  ttie  jurisdiction  thereof,  to  the 
eprivation  of  any  rights,  privileges,  or  im- 
munities secured  by  the  Constitution  and  laws, 
shall  be  liable  to  the  party  injured  in  an  action 
at  law,  suit  in  equity,  or  other  proper  proceed- 
ing for  redress." 

These  three  provisions  constituted  the  first 
section  of  the  Act  of  April  20,  1871,  entitled  rasl 
"An  Act  to  Eriforce  tbe  Provisions  of  the  Four-  l 
teentb  Amendment  to  the  Constitution  of  the 
United  States,  and  for  Other  Purposes."  17 
Stat,  at  L.,  13.  In  that  section,  the  language 
conferring  jurisdiction  in  the  courts  was  as 
follows: 

Such  proceeding  to  be  prosecuted  in  the  sev- 
eral District  or  Circuit  Courts  of  the  United 
States,  with  and  subject  to  the  same  rights  of 
appeal,  review  upon  error,  and  other  remedies 
provided  in  like  coses  in  such  courts,  underthe 
provisions  of  the  Act  of  the  ninth  of  April, eight- 
een hundred  and  sixty-six,  entitled  "An  Act  to 
Protect  All  Persons  in  the  United  States  in 
Their  Civil  Rights,  and  to  Furnish  the  Means 
of  Their  Vindication,"  and  the  other  remedial 
laws  of  the  United  States  which  are  in  their 
nature  applicable  in  such  cases. 

The  second  section  of  the  Act  here  referred 
to.  of  April  9,  1866,  14  Stat,  at  L. ,  27,  provided 
"That  any  person  who,  under  color  of  any  law, 
statute,  ordinance,  regulation  or  custom,  shall 
subject,  or  cause  to  be  subjected,  any  inhabi- 
tant of  any  State  or  Territory,  to  the  deprivation 
of  any  right  secured  or  protected  by  this  Act, 
or  to  different  punishment,  pains  or  penalties 
on  account  of  such  jierson  having,  at  any  time, 
been  held  in  a  condition  of  slavery  or  involun- 
tary servitude,  except  as  a  punishment  for  crime 
whereof  the  party  shall  have  been  duly  con- 
victed, or  by  reason  of  bis  color  or  race,  than  is 
prescribed  for  the  punishment  of  white  persons, 
shall  be  deemed  guilty  of  a  misdemeanor,  and, 
on  conviction,  shall  be  punished  by  fine  not  ex- 
ceeding one  thousand  dollars,  or  imprisonment 
not  exceeding  one  year,  or  both,  in  the  discre- 
tion of  the  court." 

The  question    presented  in  this  record  is 
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use  of  action  within  the 
terms  of  section  1979,  Revised  Statutes;  that  Is, 
whether  be  shows  himself,  within  its  meaning, 
to  have  been  subjected  by  the  defendant,  un- 
der cover  of  a  statute  of  a  State,  to  the  depriva- 
tion of  a  right,  privilege  or  immunity  secured 
by  the  Constitution. 

The  acts  charged  against  the  defendant  are, 
that  he  refused  to  receive  from  the  plaintiff  the 
coupons  tendered  in  payment  of  taxes,  and 
thereafter  proceeded  to  levy  upon  and  take  his 
property  for  the  purpose  of  collecting  such  taxes 
In  money.  The  rights  alleged  to  be  violated 
are  the  right  to  pay  taxes  In  coupons  instead  of 
in  money,  and,  after  a  tender  of  coupons,  the 
immunity  from  further  proceeding  to  collect 
such  taxes  as  though  they  were  delinquent. 
These  rights  the  plaintiff  derives  from  the  con- 
tract with  the  State,  contained  in  the  Act  of 
March  28,  1879,  and  the  bonds  and  coupon*  Is- 
sued under  its  authority. 

How  and  in  what  sense  are  these  rights  se- 
cured to  him  by  the  Constitution  of  the  United 
States?    The  answer  U,  by  that  provision,  ar- 


any  person,  would  subject  the  latter  to  an  ac- 
tion for  redress  under  section  1979,  Rev.  Stats. ; 
and,  fortunately,  it  Is  not  necessary  to  do  so  In 
this  case.  It  is  sufficient  to  say  that  the  dec- 
laration now  before  us  does  not  show  a  cause 
of  action  within  its  terms. 

The  judgment  of  the  Circuit  Court  U  acoord- 
insty  affirmed. 

True  copy.   Test: 

Junes  B.  MoKeuney,  Clerk,  Sup.  Court,  U.  3. 
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tide  1,  section  10,  which  forbids  any  State  t 
pass  laws  impairing  the  obligation  of  contrac ' 
That  constitutionafprovision,  so  far  ae  ft  < 
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be  said  to  confer  upon,  or  secure  to,  any  per- 
son, any  individual  rights,  does  so  only  indi- 
rectly and  incidentally.  It  forbids  the  passage 
by  the  States  of  laws  such  asare  described.  If 
any  such  are  nevertheless  passed  by  the  Legis- 
lature of  a  State,  they  are  unconstitutional,  null 
and  void.  In  any  Judicial  proceeding  neces- 
sary to  vindicate  his  rights  under  a  contract,  af- 
fected by  such  legislation,  the  individual  has  a 
right  to  have  a  judicial  determination,  declar- 
ing the  nullity  of  the  attempt  to  impair  Its  ob- 
ligation. This  is  the  only  right  secured  to  him 
by  that  clause  of  the  Constitution.  But  of  this 
right  the  plaintiff  does  not  show  that  he  has 
been  deprived.  He  has  simply  chosen  not  to 
resort  to  it    The  right  to  pay  his  taxeein  sou- 

os,  and  the  immunity  from  further  proceed- 
_4»,  in  case  of  a  rejected  tender,  are  not  rights 
directly  secured  to  him  by  the  Constitution,  and 
only  so  indirectly  as  they  happen  in  this  case 
to  be  the  rights  of  contract  which  he  holds  un- 
der the  laws  of  Virginia.  And  the  only  mode 
in  which  that  constitutional  security  takes  ef- 
fect is  by  judicial  process  to  invalidate  the  un- 
constitutional legislation  of  the  State,  when  it 
is  set  up  against  the  enforcement  of  his  rights 
under  his  contract.  The  mode  In  which  Con- 
gress has  legislated  in  aid  of  the  rights  secured  by 
that  clause  of  the  Constitution,  is,  as  is  pointed 
out  with  clearness  and  fullness  in  the  opinior 
of  the  court  in  the  Civil  EighU  Oast*.  100  U.  S. 
3-12[Bk.27,L.ed.  835-840],  by  pro vidiug  for 
review  on  writ  of  error  to  the  judgments  of  the 
state  courts,  in  cases  where  they  have  failed 
properlyto  give  it  effect,  and  by  conferring  ju- 
risdiction upon  the  Circuit  Courts  by  the  Act  of 
March  3, 1876,  chap.  187,18  Stat  at  L.,*70,of  all 
cases  arising  under  the  Constitution  and  laws 
of  the  United  States,  where  the  sum  or  value 
in  dispute  exceeds  $500.  Congresss  has  pro- 
vided no  other  remedy  for  the  enforcement  of 
this  right. 

It  might  be  difficult  to  enumerate  the  several 
descriptions  of  rights  secured  to  individuals  by 
the  Constitution,  the  deprivation  of  which,  by 
MM 
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APPEAL  from  the  Circuit  Court  of  the  Unit 
ed  States  for  the  Eastern  District  of  Vir- 
ginia. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court  See,  also,  tlie  preced- 
ing case  of  Garter  v.  Greenliow,  ante,  1.85,  and 
the  dissenting  opinion,  pott,  307. 

Meurt.  William  L.  RojrnJl,  Daniel  L. 
Chamberlain.  Wager  Svsyne  and  Waa. 
B.  Hornblower,  for  appellant. 

Mr.  P.  8.  Blair,  Atty-Gen.  of  Virginia,  for 
appellee. 

Mr.  Jtutiee  Matthews  delivered  the  opln 
ion  of  the  court: 

This  is  a  bill  inequity  filed  by  the  appellant,  a 
citizen  of  Virginia,  praying  that  the  defendant, 
Qreenhow,  Treasurer  of  the  City  of  Richmond,  [324] 
may  be  perpetually  enjoined  from  taking  steps, 
by  distraint  of  the  complainant's  property,  to 
collect  certain  taxes  claimed  by  the  defendant 
to  be  due  to  the  State  of  Virginia,  amounting 
to  $08 .26,  but  for  which  the  bill  avers  the  com- 
plainant tendered  in  payment  the  exact  amount 
thereof,  for*a  part,  coupons  cut  from  bonds  is- 
sued by  the  State  under  the  Act  of  March  80, 
1871,  and  part  in  money. 

On  demurrer  to  the  bill,  ft  was  dismissed  by 
the  Circuit  Court  for  want  of  jurisdiction,  the 
amount  in  controversy  being  less  than  $500, 
and  the  complainant  nas  brought  this  appeal. 

It  fs  sought  to  maintain  the  Jurisdiction  in 
this  case  on  the  ground  that  the  suit  is  author- 
ized by  section  1979,  Revised  Statutes,  juris- 
diction to  entertain  which  is  conferred  by  the 
sixteenth  clause  of  section  829.  R.  8. 

The  case  comes  within  the  decision  just  ren- 
dered In  Carttrv.  Oreeiilu/w  [ante,  202],  and  is 
governed  by  it.  It  is  not,  in  our  opinion,  such  a 
suit  as  is  contemplated  by  the  sections  of  the 
Revised  Statutes  referred  to. 

•Bead  note  by  Mr.  JutUce  ttUiTniwH. 
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As  the  suin  or  vnlue  In  controversy  does  not  which  coupons  arc  receivable,  by  the  terms  of 

exceed  (500,  the  suit  cannot  be  maintained  as  that  Act,  in  payment,  at  and  after  maturity, 

a  case  arising  under  the  Constitution  and  laws  for  all  taxes,  debts  and  demands  due  the  Slate, 

of  the  United  States,  provided  for  In  the  Act  of  A  list  of  these  coupons,  described  by  the  num- 

Marcb  3,  1875,  chap,  137,  18  Stat,  at  L.,  470.  bers  and  amounts  of  the  bonds,  is  exhibited 

The  bill  was,  therefore,  rightly  dismissed.  with  the  bill.    He  claims  that  these  coupons 

The  decree  of  the  Circuit Court  it  accordingly  constitute  a  contract  with  the  State,  by  which 

affirmed,  it  agreed  to  pay  the  amount  of  each  to  the  hold- 

Traenopf.  Teat:  _  erat  maturity;  and,  second,  in  case  of  default, 

James  H.  MoXenney,  dark.  Sup.  Oourt.  U.  B.  that  tiie  mAer  Bhould  have  lhe  righ t  lQ  ^^ 

_.       ,,        „    „     T  — .   ..         Art.-  or  transfer  the  same  to  any  taxpayer  or  other 

Dtantin*  Jfr.  Oh.  /.Wait*  and  fiaUea  d  btor  rf  ^  8taW  with  ^     *Jt    rf  ^ 

Mm?^  »**«"•?  ■»»  Orm,r.     See  opinion,  ^^  for  ^^  ^A  other  demand  due  the 

*"*  *"■  State,  and  with  the  guaranty  that  the  State 

would  receive  them  specifically  in  payment  pro 
MORTON  MARYE,   Auditor  of  the  State  tanloforanyauch  taxes  and  demands,  and  that 
of  Virginia  bt  AL..  AppU.,  they  should  be  accepted  by  any  of  her  Ulx  col- 
'  lectors  from  any  of  her  taxpayers  or  debtors  in 
*•  discharge  and  payment  of  such  taxes  or  other 
EDWIN  PARSONS.  dues. 
(See  8.  C  Reporter's  ad.,  885-330.)  Jb«  defendants  to  the  bill,  it  la  alleged   are 
officers  of  the  State,  charged  severally  with  the 
Omtrad  rtght  of  coupon  holder  under  Act  of  collection  of  certain  taxes  and  license  fees  and 
Viryiniacf  March  30, 1871— bill  calhnofor  other  dues  to  the  State;  and  it  is  charged  that, 
decree  declaring  merely  an  abstract  right  doe*  inpursuanceof  certainstatutes  passed  since  the 
not  Ut.  Act  of  March  80,  1871,  and  the  Issue  of  the 
-Thoeontmetrtohtotacouponholaerunaerthe  bond" and  coupons  under  it,  they  are  forbid- 
Virginia  Act  of  March  80, 1871,  whereby  his  oou-  den  to  receive  these  and  simUar  co  upons  in  pay- 
pom  are  receivable  Inpayment  of  taxes,  can  be  ex-  ment  of  taxes  and  other  dues  to  the  Stale,  which 
*"^q^™J*a,5lSi^r;.afd™iw!™eiV^^  statutes,  it  is  averred,  impairthe  obligation  of 

an  injunction  toreitraJn  tax  collectors  irom  re-  ,.  _J tl , _  ,.      £,.    .       _.    .P    .    .. 

famnt  to  receive  them,  when  tendered  in  payment  the  contract  between  the  State  and  the  holder 

or  taiw,  win  uot  lie  In  behalf  of  a  coupon  holder  of  its  coupons,  and  are  accordingly  in  viola- 

who  doai  not  allege  himself  to  be  also  a  taxpayer.  tion  01  the  Constitution  of  the  United  States, 

sasfsaK  sssf  ssss  sss  s  «« •«  «»i>  *•»> >»<*  >»;  *,<,  ».**., 

She  contract,  or  othoT  ground  of  relief.  the  defendants,  asofflcers  of  the  State,  as  ispub- 

[No.  1378.]  licly  known,  habitually  refuse  to  accept  cou- 

Areucd  Mar.  t6,  £7,1386.  Decided  Apr.t0,1885.  pons  when  tendered  by  taxpayers,  inpayment 

of  taxes  and  other  dues  to  the  State,  with  the 

APPEAL  from  the  Circuit  Court  of  the  Unit-  collection  of  which  they  are  severally  charged, 
ed   States  for  the  Eastern  District  of  Vir-  and  the  General  Assembly  of  Virginia  has  also 
ginia.  passed  statutes  repealing  all  laws  which  pro- 
Trie  history  and  facts  of  the  case  appear  in  vided  any  remedy  for  the  enforcement  of  the 
the  opinion  of  the  court.    See,  also,  the  case  ol  right  to  have  them  so  received. 
Poindexter  v.  Oreenhoa,  ante,  185,  and  the  dis-       The  bill  then  proceeds  as  follows; 
aenling  opinion,  pott,  207.  "And   your  petitioner    furthermore   shows 
Memri.  P.  8.  Blair,  Atty-Om.  of  Virginia,  that,  confiding  in  his  right  to  a  specific  per- 
W  alter  H.  Staple*  and  A.  H.  Ga.rla.nd,  formance  of  said  contract,  and  in  his  title  to 
for  appellants.  equitable  relief,  should  the  same  be  denied,  he 
Maori.     Richard    It.    Maury,    Wager  hath  made  arrangements  with  sundry  taxpay- 
Bwayne  and   Daniel  H.  Chamberlain,  era  of  Virginia  to  use  his  above  coupons  in  pay- 
for  appellee.  ment  of  their  taxes  and  license  taxes  now  due, 
,.,__.            ,,.         ,.         .by  which  arrangement,  if  tbesaid  couponscan 
Jfr.  Juttice  Matthewa  delivered  the  opin-  ^  U9ed  wilQOUt  de]ay  or  difficulty,  he  will  re- 
Ion  of  the  court:  cgi^  nearly  par  therefor,  and  thus  be  able  to 
The  appellee,  who  was  complainant  below,  haTe  hia  COupons  collected.     But,  unless  they 
adtixen  of  hew  York  filed  his  bill  in  equity,  are  ^  accepteli  in  payment  when  tendered,  the 
la  the  Circuit  Court  of  the  United  States  for  ^y  taxpayers  will  not  use  them  at  all,  because 
the  Eastern  District  of  Virginia,  against  Mor-  they  are  compelled  to  pay  theirtaxesforthwith 
ton  Marye,  described  aa  Auditor  of  the  Com-  ^nder  heavy  penalties,  and  to  obtain  their  li- 
monweolth  of  Virginia;  Samuel  C.  Greenhow,  ^^pg  immediately,  or  cease  from  business,  so 
Treasurer  of  the  City  of  Richmond;  A  L.  that,  if  the  collectors  of  these  taxes  continue  to 
Hill,  Treasurer  of  the  City  of  Norfolk   and  V.  refuae  to  accept  these  coupons,  and  so  render 
0.  Dunnfngton,  Treasurer   of    the  City    of  necessary  an  appeal  to  the  courts,  and  a  sepa- 
Lynchburg;  R.  B.Muoford,  Commissioner  of  ra[e  actioll  byeach  taxpayer  upon  each  tender, 
Revenue  for  the  City  of  Richmond;  Charles  aucu  refusal  wiu  be  tantamount  to  an  utter  do- 
ry.  Price,  for  the   City  of   Lynchburg,  and  Btmction  of  the  rights  of  your  petitioner,  be- 
Cbarlea  D.  Langley,  for  the  City  of  Norfolk,  cause  delays  will  thus  occur  which  the  taxpay- 
all  citizens  of  Virginia.  ers  cannot  submit  to  for  the  above  named  rea- 
Tbe  complainant  avera  in  his  bill  that  he  is  sons  and  otbers.and  thus  your  petitioner  will  be 
the  owner  of  overdue  coupons  to  the  amount  deprived  of  the  benefit  of  the  arrangements  he 
of  128,010,  cut  from  bonds  of  the  State  of  Vir-  nu  made   as  well  as  of  all  opportunity  of  hav- 
gtnia  issued  under  the  Act  of  March  30, 1871,  taa.  |lis  coupons  so  used  at  any  time  save  in 
small  amounts  and  at  rare  intervals." 
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The  prayer  for  relief  is  as  follows; 

"In  lender  consideration  whereof,  and  inas- 
much as  your  petitioner  is  without  adequate 
relief  save  in  a  court  of  equity,  wherein  such 
matters  are  properly  cognizable,  and  inasmuch 
as  he  will  suffer  great  sad  irreparable  loss  and 
damage,  exceeding  $500  in  amount,  unless  re- 
lief is  afforded  him  immediately,  and  the  above 
named  officers  are  required  to  perform  specifi- 
cally the  contract  aforesaid,  and  receive  his 
said  coupons  in  payment  of  all  or  any  of  the 
dues  and  taxes  above  named  immediately  upon 
their  being  tendered  therefor  by  any  taxpayer  or 
Applicant  for  a  license,  and  to  avoid  a  multi- 
plicity of  suits  and  prevent  an  obstruction  of 
justice,  he  prays  that  Morton  Marye,  Auditor 
of  Virginia,  Samuel  0.  Qreenhow,  A.  L.  Hill, 
and  V.  Q.  Dunningtoo, Treasurers  of  the  Cities 
of  Richmond,  Norfolk  and  Lynchburg,  re- 
spectively, and  K.  B.  Munford,  Charles  D. 
Langley  and  Charles  W.  Price,  Commissioners 
of  the  Revenue  for  said  cities,  respectively,  be 
made  parties  defendant  hereto,  with  apt  words 
to  charge  them,  and  may  be  required  on  oath 
to  answer  fully  the  allegations  hereof. 

"And  that  the  said  defendants,  their  assis- 
tants, clerks  and  agents,  be  required  and  com- 
pelled to  specifically  perform  the  said  coupon 
contract  according  to  its  legal  tenor  and  effect, 
and  to  accept  your  orators  said  coupons,  or 
any  of  them, from  any  taxpayer  presenting  them 
or  any  of  them  in  payment  of  his  taxes,  license 
taxes,  or  other  dues,  and  to  receipt  therefor,  or 
certify  the  payment  and  deposit  thereof,  in 
cases  of  applications  for  license,  in  precisely 
the  same  form  and  with  precisely  the  same  force 
and  effect  as  they  would  do  if  said  tender,  pay- 
ment, or  deposit  were  made  in  money.     And 

that  your  honors  will  decree  said  coupons 

genuine,  legal  coupons,  legally  receivable  for 
all  taxes,  debts  and  demands  due  the  State  of 
Virginia,  and  especially  for  all  license  taxes  or 
assessments  by  whatever  name  the  same  may 
be  called.  And  to  theendthat  your  orator  may 
have  full  relief  In  the  premises,  he  also  prays 
that)  a  preliminary  restraining  order  and  injunc- 
tion may  be  issued  without  delay,  enjoining 
and  restraining  the  said  defendants,  their  as- 
sistants, clerks  and  agents,  and  each  and  every 
one  of  them, from  refusing  to  accept  any  of  the 
coupons  named  in  the  Exhibit  A  herewith,  in 
full  payment  pro  tanto  of  the  taxes,  license 
taxes, or  other  dues,  due  by  any  taxpayer  to  the 
State  who  may  tender  the  same  in  payment 
thereof,  and  enjoining  and  restraining  them 
from  refusing  to  execute  and  deliver  forthwith 
to  such  taxpayer  his  tax  bill,  duly  receipted,  or 
to  an  applicant  for  a  license,  a  certificate  that 
the  amount  of  coupons  tendered  by  such  ap- 
plicant has  been  deposited  with  him  in  payment 
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said  license,  and  from  refusing,  immediately 
upon  the  presentation  of  such  certificate,  to 
grant  and  issue  the  license  applied  for  to  such 
applicant,  alt  in  the  same  manner,  and  to  have 
precisely  the  same  force  and  effect  as  if  said 
payments  were  made  in  coin  or  currency." 

There  is  also  a  prayer  for  general  relief. 

There  was  a  final  decree onbill,  answer,  repli- 
cation and  proofs,  granting  the  injunction  as 
prayed  for,  and  the  defendants  appealed. 

This  bill  is  without  precedent,  and  should 
have  been  dismissed.  It  is  a  clear  case,  as  stated. 


of  damnum  abngue  injuria.  So  far  at  the  con- 
tract with  the  complainant  was  that  the  State 
should  pay  to  him  his  coupons  at  maturity, 
there  is,  no  doubt,  a  breach;  but  he  asks  no  re- 
lief as  to  that,  for  there  is  no  remedy  by  suit  to 
compel  the  State  to  pay  Its  debts.  So  far  as  the 
contract  was  to  receive  the  coupons  of  the  com-  .»__. 
plalnant  in  payment  of  taxes  and  other  dues  to  [329] 
the  State,  there  is  no  breach,  for  he  does  not  al- 
lege that  any  of  them  have  been  tendered  by 
any  taxpayer  or  debtor  to  the  State  inpayment 
of  taxes  or  other  dues;  nor  that  there  has  been 
a  refusal  on  the  part  of  any  tax  collector,  or 
other  officer  of  the  State  charged  with  the  col- 
lection and  receipt  of  taxes  and  dues  to  the  Stale 
to  receive  them  In  payment  therefor.  Person- 
ally the  complainant  has  no  right  to  offer  them 
for  such  purpose,  for  he  owes  no  taxes  or  other 
debt  to  the  Stale.  There  Is  nothing  shown  in 
the  bill  by  which  he  Is  prevented  from  trans- 
ferring tliem  to  others  who  would  have  the 
legal  right  to  use  them  in  that  way,  except  that, 
being  discredited  for  such  uses  by  the  previous 
refusals  of  the  officers  of  the  State  to  receive 
other  but  similar  coupons,  the  complainant  can 
find  no  one  willing  to  purchase  them  from  him 
at  a  reasonable  price  for  such  purposes.  This 
damage  is  not  actionable,  because  it  is  not  a 
direct  and  legal  consequence  of  a  breach  of  the 
contract,  and  is  not  distinguishable  from  the 
damage  any  creditor  might  suffer  from  the 
known  inability  or  unwillingnes  of  his  debtors 
to  perform  their  obligations.  Such  discredit 
might,  and  often  does,  result  in  the  bankruptcy 
and  financial  ruin  of  the  creditor,  but  no  action 
lies  to  recover  damages  for  the  consequential 
loss,  which  the  law  does  not  connect  with  the 
default,  as  cause  and  effect.  To  enable  the 
complainant  to  avail  himself  of  the  benefit  of 
his  contract  with  the  State,  to  receive  his  cou- 
pons in  payment  of  taxes,  he  must  first  assign 
them  to  some  one  who  has  taxes  to  pay,  as  Tie 
has  not;  but  when  he  does  so,  by  the  assign- 
ment, he  hus  lost  his  interest  in  the  contract  and 
his  right  to  demand  its  performance,  all  right 
to  which  he  has  transferred  with  the  coupons. 
It  is  only  when  in  the  hands  of  taxpayers  or 
or  other  debtors  that  the  coupons  are  receivable 
inpayment  of  taxes  and  debts  due  to  the  State. 

The  bill  as  framed,  therefore,  colls  for  a  dec- 
laration of  an  abstract  character,  that  the  con- 
tract set  out  requiring  coupons  to  be  received 
in  payment  of  taxes  and  debts  due  to  the  State 
is  valid;  that  the  statutes  of  the  General  As- 
sembly of  Virginia  Impairing  its  obligations 
are  contrary  to  the  Constitution  of  the  United 
States,  and  therefore  void;  and  that  it  is  the 
legal  duty  of  the  collecting  officers  of  the  Slate 
to  receive  them  when  offered  in  payment  of 
such  taxes  and  debts. 

But  no  court  sits  to  determine  questions  of 
law  in  thai.  There  must  be  a  litigation  upon 
actual  transactions  between  real  parties,  grow- 
ing out  of  a  controversy  affecting  legal  or  equi- 
table rights  as  to  person  or  property.  All  ques- 
tions of  law  arising  in  such  cases  are  Judicially 
determinable.  The  present  is  not  a  case  of  that 
description. 

The  decree  of  the  Circuit  Court  i»  accordingly 
reverted  and  the  eau*cUrmandea\with  direction* 
to  ditmiu  the  bill;  and  it  it  to  ordered. 

True  Copy.    Test : 

James  H,  McKinney,  Clerk,  Sup.  Court  U.  3. 


Ill  U.  & 
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Thorns*  Foindeiter,  Plff.  in  Err.,  e.  Samuel 
C.  Greenhow,  Treasurer  of  the  City  of  Rich- 
mond, Virginia.  No.  888.  [Reported  on*-  ""  1 

William  L.  White,  Plff.  in  Err.,  v. 


i.  Samuel 


Samuel  8.  Carter,  Plff 

Grennow.  No.  590.  [Reported  antt,  202,] 

8.  Brown  Allen,  Auditor  of  Public  Accounts 
of  the  State  of  Virginia,  et  al,  Appts^e.  The 
Baltimore  and  Ohio  Railroad  Co.  No.  838. 
[Reported  ante,  200.] 

J.  Adair  Pleasants,  Appt.,  e.  Samuel  C. 
Graenhow,  Treasurer  of  the  City  of  Richmond. 
No.  Ml.    [Reported  ante,  204.] 

R.  B.  Chaffm,  Plff.  in  Err.:  o.  William  Tay- 
lor.   No.  1890.  [Reported  anU,  198.] 

Morton  Marye,  Auditor  of  the  State  of  Vir- 
ginia, et  si..  Appts. ,  e.  Edwin  Parsons.  No. 
1270.    [Reported  ante,  90S.] 

Mr.  Justice  Bradley,  dissenting  in  all  of  the 
above  entitled  cases. 

The  Chief  Juitice  and  Juttieei  Miller,  Gray 
and  myself  dissent  from  the  opinions  and  judg- 
ments of  the  majority  of  the  court  In  which 
they  sustain  the  claims  of  the  holders  of  cou- 
pons against  the  State  of  Virginia,  and  I  have 
been  requested  to  state  the  grounds  on  which 
oar  dissent  is  based.  And,  first,  those  which 
apply  to  the  cose  of  the  Baltimore  and  Ohio 
Railroad  Company.  Tbiscompsnyisacorpora- 


flled  a  bill  in  equity  in  the  Circuit  Court  of  the 
United  states  for  the  Western  District  of  Vir- 
ginia, alleging  a  tender  of  coupons  in  payment 
of  the  taxes  due  upon  the  railroads  In  its  posses- 
sion, and  praying  for  a  decree  declaring  that 
.   .      ,         ...       ,        ,..«.,... ln 


officer  or  tax  collector  of  the  State  is  bound  to 
regard,  but,  on  the  contrary,  each  la  bound  to 
disregard  them.  Bo  that  we  have  one  provision 
of  the  Constitution  set  up  against  the  other,  and 
are  asked  to  enforce  that  relating  to  contracts 
by  regarding  the  individual  officers  as  the  real 
parties  proceeded  against,  and  ignoring  the  fact 
that,  in  the  matter  of  receiving  coupons  in  pay- 
ment of  taxes  the  officers  only  represent  the 
State.  By  this  technical  device  it  is  supposed 
that  the  Eleventh  Amendment  may  be  evaded. 
In  our  opinion  this  is  not  a  sound  or  fan-  inter- 
pretation of  the  Constitution.  If  the  contract 
clause  and  the  Eleventh  Amendment  come  into 
conflict,  the  latter  has  paramount  force,  Itwaa 
adopted  as  an  amendment  to  the  Constitution, 
and  operates  as  an  amendment  of  every  part  of 
the  Constitution  to  which  it  is  at  any  time 
found  to  be  repugnant.  Every  amendment  of  a 
law  or  constitution  revokes,  alters  or  odds 
something.  It  Is  the  last  declared  will  of  the 
law-maker,  and  has  paramount  force  and  effect 
The  States  became  dissatisfied  with  certain 
porta  of  the  Constitution  as  construed  by  the 
courts,  whereby,  In  a  manner  not  anticipated, 
they  were  subjected  to  be  dragged  into  court 
like  a  common  delinquent  at  the  suit  of  Indi- 
viduals.    They  demanded  that  this  should  be 


h  tender  with  a  deposit  of  the  coupoi 

__  _irt  amounted  to  payment,  and  that  the  pi 

ceedingi  of  the  auditor  in  imposing  a  penal  i 


ornament  for  pretended  non-payment  of  the  taxes 
were  void,  and  that  on  in  junction  be  issued  to  re- 
strain the  treasurer  from  seizing  or  selling  any 
of  the  property  of  the  company  for  the  said  taxes. 
The  fundamental  ground  of  our  dissent  is, 
that  this  proceeding,  and  all  the  other  proceed- 
ings on  these  coupons  brought  here  for  our 
review,  are  virtually  suite  against  the  State  of 
Virginia  to  compel  a  specific  performance  ' 
the  State  of  her  agreement  to  receive  the  si 
coupons  ln  payment  of  all  taxes,  dues  and  de- 
mands. However  just  such  a  proceeding  may 
seem  in  the  abstract,  or  however  willing  courts 
might  he  to  sustain  It  if  It  were  constitutional, 

Jet,  looking  at  the  case  as  It  really  is,  we  regard 
t  as  directly  repugnant  to  the  Eleventh  Amend, 
meet  of  the  Constitution,  which  declares  that 
"The  judicial  power  of  the  United  States  shall 
not  be  construed  to  extend  to  any  suit  in  law  or 
equity  commenced  or  prosecuted  against  any 
one  of  the  United  Slates  by  citizens  of  another 
State,  or  by  citizens  or  subjects  of  any  foreign 
State," 

The  counsel  for  the  bondholders  press  upon 
our  attention  that  provision  of  the  Constitution 
which  declares  that  no  State  shall  pass  any  law 
Impairing  the  obligation  of  a  contract,  and 
Insist  that  the  laws  passed  by  the  Legislature 
of  Virginia  forbidding  the  receipt  of  coupons 
for  taxes,  since  the  passage  of  the  Act  of  1871 
by  which  they  were  made  receivable,  an 
constitutional  and  absolutely  void,  and  tin 


viduola.  They  demanded  that  this  snouia  oe 
changed,  and  It  was  changed  by  the  Eleventh 
Amendment.  The  language  of  the  Constitu- 
tion was  not  changed,  but  it  became  subject 
and  subordinate  to  the  paramount  declaration 
of  the  amendment.  The  Constitution  still  do-  [3381 
clores  that  no  State  shall  pass  any  law  impair- 
ing the  obligation  of  a  contract;  but  the  effect 
of  the  amendment  is  that,  even  if  a  State  should 
pass  a  law  Impairing  the  validity  of  its  own 
contract,  no  redress  can  be  had  for  the  enforce- 
ment thereof  against  the  State  in  the  Federal 
Courts.  In  other  words,  in  consequence  of  the 
amendment,  no  State  can  he  coerced  Into  a 
fulfillment  of  Its  contracts  or  other  obligations 
to  individuals  by  the  instrumentality  of  the 
federal  judiciary.  It  Is  true,  it  cannot  proceed 
against  them  contrary  to  Its  contract;  but,  on 
the  other  hand,  It  cannot  be  proceeded  against 
on  its  contract  All  those  who  deal  with  a 
State  have  full  notice  of  this  fundamental  con- 
dition. They  know,  or  are  bound  to  know, 
that  they  must  depend  upon  the  faith  of  the 
State  for  the  performance  of  its  contracts,  just 
as  If  no  Federal  Constitution  existed,  and  can- 
not resort  to  compulsion  unless  the  State 
chooses  to  permit  itself  to  be  sued. 

Moreover,  the  Eleventh  Amendment  Is  not 
intended  as  a  mere  formula  of  words,  to  be 
slurred  over  by  auntie  methods  of  interpreta- 
tion, so  as  to  give  It  a  literal  compliance,  with- 


_  and  vindicating  their  sovereign  right 
to  deal  with  their  creditors  and  others  pro- 
pounding claims  against  them,  according  to 
their  own  views  of  what  may  he  required  by 
public  faith  and  the  necessities  of  the  body 
politic.  We  have  no  right.  If  we  were  dis- 
posed, to  fritter  sway  the  substance  of  this 
solemn  stipulation  by  any  neat  and  skillful 
manipulation  of  its  words.  We  are  bound  to 
give  it  Its  full  and  substantial  meaning-  and 
effect  It  Is  only  thus  that  all  public  Instru- 
ments should  be  construed. 
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Now,  what  Is  the  object  of  all  this  litigation 
which  fills  our  courts  in  reference  to  the  Vir- 
ginia bonds  and  coupons,  but  an  attempt, 
through  the  medium  of  the  Federal  Courts,  to 
coerce  the  State  of  Virginia  into  a  fulfillment 
of  her  contract?  To  enforce  a  specific  per- 
formance of  her  agreement?  It  is  nothing  leas. 
That  is  the  object  of  the  bill  in  the  case  of  the 
Baltimore  and  Ohio  Railroad  Company.  That 
[333]  i8  the  object  of  the  bill  of  Parsons  against  the 
State  Auditor  and  others.  Tliat  is  also  the 
object  of  those  actions  of  detinue  and  trespass 
which  are  brought  against  the  collectors  of 
Richmond  and  other  places.  Injunctions  are 
sought,  mandamuses  are  sought,  damages  are 
sought,  for  the  sole  purpose  of  enforcing  a 
specific  performance  of  the  engagement  made 
by  the  State  by  the  Act  of  1871,  to  receive  the 
coupons  of  its  bonds  issued  under  that  Act  in 
payment  of  taxes  and  other  dues  to  the  State. 

There  is  no  question  about  the  validity  of  the 
taxes.  They  ore  admittedly  due.  The  officer 
is  entitled  to  collect  them;  his  authority  is  un- 
disputed. The  coupons  are  tendered  in  pay- 
ment, not  as  money,  for  they  have  no  quality 
«f  money,  but  as  a  setoff,  which,  as  isinsistecf, 
the  State  has  agreed  to  allow.  The  taxpayer 
stands  on  this  agreement.  That  is  the  situa- 
tion; and  that  is  the  whole  of  it.  Hestandson 
the  agreement  and  seeks  to  enforce  it.  All 
suits  undertaken  for  this  end  are,  in  truth  and 
reality,  suits  against  the  State,  to  compel  a  com- 
pliance with  its  agreement. 

A  set-off  is  nothing  but  a  cross  action,  and 
can  no  more  be  enforced  against  a  State  with- 
out its  consent  than  a  direct  action  can  be. 
When  set-offs  are  allowed  against  the  sovereign, 
it  is  always  by  virtue  of  some  express  statute. 

It  is  argued,  however,  that  these  coupons  are 
not  set-offs,  but  cash.  Howit  can  be  pretended 
that  they  are  cash  it  is  difficult  to  comprehend. 
To  regard  them  as  cash  would  make  them  un- 
constitutional and  void  under  that  clause  of  the 
Constitution  which  prohibits  any  State  from 
emitting  bills  of  credit.  But  it  is  insisted  that, 
if  not  cash,  the  State  agreed  that  they  should 
be  received  as  cash.  Then,  it  Is  the  agreement 
which  is  relied  on,  and,  as  before  said,  it  is  the 
performance  of  this  agreement  which  is  sought 
to  be  enforced. 

Another  argument  made  use  of  to  show  that 
the  coupons  are  not  set-offs  is,  that  by  virtue 
of  the  agreement  to  receive  them  in  payment 
they  inhere  in  the  claim  for  taxes  as  a  ground 
of  extinguishment  and  not  as  a  distinct  counter 
demand.  This  cannot  be  true,  because  taxes 
imposed  by  the  State,  or  by  its  authority,  are 
pure  and  unmixed  duties,  accruing  year  by  year 
for  the  public  service,  without  any  relation  to, 
(3341  or  dependence  noon,  collateral  obligations. 
Whether  the  taxpayer  has  or  has  not  an; 
coupons  is  an  accidental  circumstance  in  no 
way  affecting  his  taxes.  If  he  has  them,  and 
does  not  lender  them,  his  taxes  must  be  paid; 
if  he  has  them,  and  does  tender  them,  they  can 
only  be  tendered  by  way  of  set-off;  for,  as  we 
have  seen,  they  have  no  necessary  connection 
with  or  relation  to  the  taxes  until  they  are  so 
tendered. 

The  coupons,  then,  are  tendered,  and  the  tax 
collectordeclinesto  receive  them.  The  State 
does  not  permit  him  to  receive  them.  By  sub- 
sequent legislation  it  has  declared  that  the  tnxi* 


must  be  paid  In  money,  and  that  the  tax  col- 
lector must  receive  nothing  else  in  payment, 
and  that  coupons,  if  offered,  must  be  investi- 
gated in  a  juridical  way  to  ascertain  tl.cir 
genuineness  before  they  will  be  paid,  and  when 
so  ascertained,  the  provision  for  paying  them  is 
ample.  The  officers  have  no  power  out  what 
the  State  gives  them.  They  act  for  and  on 
behalf  of  the  State,  and  in  no  other  way.  To 
sue  them,  therefore,  because  they  will  not  re- 
ceive the  coupons  in  payment,  is  virtually  to 
sue  the  State.  The  whole  object  is  to  coerce 
the  State.  To  say  otherwise  is  to  talk  only  for 
effect,  without  regard  to  the  truth  of  things. 

If  the  taxes  were  not  due,  or  were  unconsti- 
tutional, and  the  collector  should  attempt  to 
collect  them  by  seizing  property  or  otherwise, 
it  would  be  a  different  thing.  There  would 
then  be  an  invasion  of  the  citizen's  property 
without  lawful  authority.  That  would  be  a 
trespass  on  the  part  of  the  officer  for  which  he 


in  lawful  money  and  the  collector  should  refuse 
it,  and  should  proceed  to  distrain  for  the  tax, 
then  he  would  also  be  a  trespasser. 

But  neither  of  these  things  is  this  case.  The 
tax  is  due,  undisputedly  due;  no  money  is  ten- 
dered; the  taxpayer  only  offers  to  set  off  the 
coupons,  which  are  nothing  but  due  hills  of 
the  State,  and  pleads  the  State's  collateral 
agreement  to  receive  them.  This  is  not  money, 
and  bears  no  resemblance  to  money.  It  is  sim- 
ply a  promise.  The  State,  for  reasons  of  its 
own,  declines  to  comply  with  its  agreement  in 
mode  and  form,  and  forbids  its  officers  to  re-  r___. 
ceive  the  coupons  in  payment  of  taxes.  The  [335] 
taxpayer  insists  that  the  Slate  shall  comply 
with  its  agreement.  All  the  proceedings  insti' 
luted  by  him  to  enforce  the  receipt  of  the  cou- 
pons, or  to  obtain  redress  against  the  collector 
for  not  receiving  them,  or  for  proceeding  to 
collect  the  tax,  have  that  object  alone  in  view — 
to  compel  the  Stale  to  fulfill  its  agreement.  It 
is  idle  to  say  that  the  proceeding  is  only 
against  the  officers.  That  is  a  mere  pretense. 
The  real  object  is  to  coerce  the  Stale  through 
its  officers;  to  compel  a  specific  performance  bv 
the  State  of  its  agreement.  It  all  comes  back 
to  this. 

But  it  is  said  that  it  is  not  the  State,  but  the 
government  of  the  State,  which  declines  to  re- 
ceive the  coupons,  contrary  to  engagement.  It 
is  said  that  the  government  does  not  represent 
the  State  when  it  does  on  unconstitutional  act, 
or  passes  an  unconstitutional  law.  Whilst  this 
may  be  averred  (as  it  was  averred  in  Tcxat  v. 
White,!  Wall.,700  [74  TJ.  S-,  bk.  19,  L.  ed.  237]), 
when  the  government  of  a  state  attempts  to  force 
the  Slate  from  its  constitutional  relations  with 
the  United  States,  and  to  produce  a  disruption 
of  the  fundamental  bonds  of  the  national  com- 
pact; and  whilst  in  such  a  case  it  may  be  ad- 
missible to  say  that  the  government  of  the 
State  has  exercised  a  usurped  authority,  this 
mode  of  speech  is  not  admissible  in  ordinary 
cases  of  legislation  and  public  administration. 
A  Btatecan  only  act  b^and  through  its  consti- 
tuted authorities,  and  it  is  represented  by  them 
in  all  the  ordinary  exhibitions  of  sovereign 


)  make  a  misuse  of  terms,  and 
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tends  to  confound  all  just  distinctions.  It  also 
lends.  In  our  judgment,  to  inculcate  the  dan- 
gerous doctrine  that  the  government  may  be 
treated  and  resisted  as  a  usurpation  whenever 
the  citizen,  in  the  exercise  of  his  private  judg- 
ment, deems  its  acts  to  be  unconstitutional. 

But,  then,  it  will  be  asked,  has  the  citizen 
no  redress  against  the  unconstitutional  acts  or 
laws,  of  the  State  ?  Certainly  he  has.  There 
is  no  difficulty  on  the  subject,  "Whenever  his 
life,  liberty  or  property  is  threatened,  assailed  or 
invaded  by  unconstitutional  acts,  or  by  an  at- 
tempt to  execute  unconstitutional  laws,  be  may 
16]  defend  himself,  in  every  proper  way,  by  habeas 
corpus,  by  defense  to  prosecutions,  by  actions 
brought  on  his  own  behalf,  by  injunction,  by 
mandamus.  Any  one  of  these  modes  of  redress, 
suitable  to  his  esse,  is  open  to  him.  A  citizen 
cannot,  in  any  way.  be  harassed,  injured  or  de- 
stroyed by  unconstitutional  laws  witnou  t  having 
some  legal  means  of  resistance  or  redress.  But 
this  is  where  the  State  or  its  officers  moves 
against  him.  The  right  to  all  these  means  of 
protection  and  redress  against  unconstitutional 
oppression  and  exaction  is  a  very  different 
thme  from  the  right  to  coerce  the  State  into  a 
fulfillment  of  its  contracts.  The  one  is  an  in- 
defeasible right,  a  right  which  cannot  be  taken 
■way:  the  other  is  never  a  right,  but  may  or 
may  not  be  conceded  by  the  Stale:  and  if  con- 
ceded may  be  conceded  on  such  terms  as  the 
State  chooses  to  impose. 

All  the  cases  that  are  cited  from  the  books 
to  which  redress  has  been  afforded  to  individ- 
uals by  the  courts  against  State  action  are 
cases  arising  out  of  the  first  class,  and  not  out 
of  the  second;  cases  of  State  aggression,  and 
not  of  refusal  to  fulfill  obligations.  The  case  of 
Otborn  against  The  United  States  Bank  was  of 
that  class;  so  was  that  of  the  Dartmouth  Col- 
lege; so  was  that  of  New  Jersey  v.  Wilson.  So, 
if  looked  at  carefully,  were  those  of  Davit  v. 
Gray,  and  the  Board  of  Liquidation  v.  Mt- 
Gomb;  although  these  last  cases  approach  near- 
er to  suits  against  a  State  than  any  others 
which  have  received  the  sanction  of  this  court. 
In  all  these  cases  the  State  has  attempted  to  do 
some  unconstitutional  act  injurious  to  the 
party,  or  some  act  which  it  baa  entered  Into  a 
contract  not  to  do;  and  redress  was  sought 
■gainst  such  aggressive  act;  they,  none  of  them, 
exhibit  the  case  of  a  State  declining  to  pay  a 
debt  or  to  perform  an  obligation,  and  the  party 
seeking  to  enforce  its  performance  by  judicial 

As  for  the  great  mass  of  cases  in  which  the 
remedies  of  mandamus  and  injunction  have 
been  sanctioned,  to  compel  State  officers  to  do, 
or  refrain  from  doing,  some  act  in  which  the 
plaintiff  had  an  interest,  they  have  generally 
been  cases  in  which  the  law  made  it  the  duty 
of  the  officers  to  do  the  act  commanded,  or  not 
to  do  the  act  forbidden.  Those  of  a  different 
B3T|  character,  as  where  a  remedy  has  been  taken 
my,  have  been  purely  cases  of  demands  by 
one  individual  against  another,  and  not  of  an 
individual  against  the  Stale. 

The  present  cases  differ  toto  talo  from  any 
of  these.  They  are  attempts  to  coerce  a  State 
by  judicial  proceedings;  as  before  stated,  they 
ere  that,  and  nothing  else.  It  it  useless  to  at- 
tempt to  deceive  ourselves  by  an  adroit  use  of 
U11.S,  V.  8.,  Book  20. 


words,  or  by  a  train  of  metaphysical  reasoning. 
We  cannot,  in  that  way,  change  the  nature  of 

This  is  the  first  time,  we  believe,  since  the 
Eleventh  Amendment  was  adopted,  in  which  a 
State  has  been  coerced  by  judicial  proceedings 
at  the  suit  of  individuals  in  the  Federal  Courts. 
That  this  is  such  a  case,  seems  one  of  the  plain- 
est propositions  that  can  be  stated. 


State  brought  U    , _. 

properly  taken  for  taxes,  as  toTiills  forinjunc- 
tion  and  applications  for  mandamus,  only  a 
few  words  are  necessary  to  be  added  in  refer- 
ence to  the  suit  of  Poindtxter  v.  GretnhoM,  in 
which  the  first  opinion  was  read,  and  to'  the 
trespass  cases  similarly  situated.  Those  are  ac- 
tions brought  not  by  citizens  of  another  State, 
but  by  citizens  of  Virginia  herself,  in  her  own 
courts;  and  the  highest  court  of  Virginia  has 
adjudged  them  to  be  untenable.  Our  jurisdic- 
tion is  invoked  to  reverse  this  decision,  and  to 
sustain  the  actions. 

The  Eleventh  Amendment,  it  is  true,  does 
not  prohibit  the  extension  of  the  judicial  power 
of  the  United  States  to  suits  prosecuted  against 
a  State  by  its  own  citizens.  But  the  evident 
reason  ot  this  is,  that  the  judicial  power  was 
not  granted  to  the  United  States  by  the  original 
Constitution  in  such  cases;  hence,  asit  wasnot 
granted,  it  was  not  deemed  necessary  to  prohibit 
tt.  It  wasevidently  supposed  that  the  control 
of  all  litigation  against  a  State  by  its  own  citi- 
zens was  m  its  own  power,  amongst  that  mass 
of  rights  which  whs  reserved  to  the  States  and 
the  people.  It  would  be  very  strange  to  say 
that  although  a  State  cannot,  in  any  case,  be 
sued  by  a  citizen  of  another  State  since  the 
adoption  of  the  Eleventh  Amendment,  yet,  in 
a  case  arising  under  the  Constitution  and  laws 
of  the  United  States,  it  may  be  sued  by  its 
own  citizens.  This  would  be  to  deprive  the 
State,  with  regard  to  its  own  citizens,  of  Its 
sovereign  right  of  exemption  from  suit. 

It  seems  to  us  that  the  absurdity  of  this  prop- 
osition is  its  sufficient  answer.  Unless  the 
State  chooses  to  allow  itself  to  be  sued,  it  can- 
not be  sued;  it  has  this  Derogative  if  no  other. 
It  is  admitted  in  point  of  form,  that  it  cannol 
be  sued  by  the  citizens  of  other  States,  or  oi 
foreign  States,  because  of  the  Eleventh  Amend 
ment.  The  whole  argument  of  the  opinions  oi 
the  majority  of  the  court  is  directed  to  the  ob- 
ject of  showing  that  the  State  is  not  sued  In 
the  suits  under  consideration.  We  do  not  re- 
member that  it  is  anywhere  contended  that  the 
State  can  be  sued  by  its  own  citizens,  against 
its  own  law,  merely  because  the  Eleventh 
Amendment  does  not  in  terms  extend  to  that 

In  our  judgment  none  of  these  salts  can  be 
maintained,  for  the  reason  that  they  are  In  sub- 
stance and  effect  suits  against  the  State  of  Vir- 
ginia. 

We  have  not  thought  it  necessary  or  proper 
to  make  any  remarks  on  the  moral  aspects  of 
the  case.  If  Virginia  or  any  other  State  has 
the  prerogative  of  exemption  from  judicial  pros- 
ecution, and  of  determining  her  own  public 
policy  with  regard  to  the  mode  of  redeeming 
her  obligations,  it  is  not  for  this  court,  when 
14 
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ooneidyring  the  question  of  her  constitutional 
rights,  to  pass  any  judgment  upon  the  pro- 
priety of  her  conduct,  on  the  one  aide  or  on  the 
other. 

TruoOopr-   net:  _ 

Judsb  H.  MoKmmer,  dart.  Sup.  Ooort,  D.  8. 


WESTERN  ELECTRIC  MANUFACTUR- 
ING COMPANY,  Asp*., 
«. 
ANBONIA  BRASS  AND  COPPER  COM- 
PANY. 
(Bee  B.  a,  Reporter*  et,  UJ-tfB.) 

fli:mt  lav— patent*,  void  when  anticipated 
tee.  4888,  R.  8.—proeau  potent  being  void, 

product  potent  it  alto  mid. 


.  pass  tne  wnoie  tnrougn  a.  mumoin 

™.„, ,  which  compressed  the  covering  end 

force*  the  parefflne  or  wax  Into  the  porta  end 
perfect  insulation.    By  so  compressing 


secures  perfect  insulation.  By  so  comprentng 
the  covering  the  perafflne  or  wu  is  forced  into 
the  pores,  and  the  surface  becomee  and  appears 
DoHshed 


Argued  Apr.  M,  1885.     Decided  Apr.  to,  1886. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Connecticut. 
The  history  end  facts  of  the  cue  appear  in 


Spell  ant,  the  Western 
>mpany,  against  the  Ansonia  Brass  and  Cop- 
per Company,  to  restrain  the  infringement  of 
two  reissued  letters  patent,  numbered  6964  and 
6066,  respectively,  granted  to  the  appellant  a* 
the  assignee  of  Joseph  Olmstead,  both  dated 
[448]  February  89, 1874,  for  improvements  In  insula- 
ting telegraph  wires.  The  reissues  are  divi- 
sions of  original  letters  patent  No.  120858,  dated 
July  38,  1873.  The  descriptive  specif! cations 
of  the  two  patents  were  identical.  They  dif- 
fered only  in  the  claims,  the  first  being  for  a 
process,  and  the  second  for  the  product  of  the 
process. 

The  specification  of  both  patents,  after  stat- 
ing that  Olmstead  had  invented  a  sew  and  use- 
ful improvement  In  insulating  telegraph  wires, 
proceeded  as  follows: 

"The  method  of  Inanliflng  now  in  on 

aists  In  braiding  over  the  wires  a  fibrous 

ing,  after  which  It  Is  dipped  in  was,  for  the 
purpose  of  filling  and  closing  Its  pores,  and. 


subsequent  scraping  to  remove  the  _  _ 

Eluswax,  it  Is  ready  for  use.  This  method  is, 
owever,  objectionable,  inasmuch  as  it  leaves 
the  covering  in  a  very  rough  and  soft  condi- 
tion and  falls  to  secure  perfect  insulation. 

"In  my  improved  method,  after  the  wire  has 
received  Its  coating,  I  dip  it  In  parsfflne  or  wax, 
after  which,  instead  of  scraping  off  the  surplus 
210 


"Wire  insulated  In  this  manner  la  entirely 
impervious  to  the  atmosphere,  of  greater  dura- 
bility, and  leas  cumbersome  than  any  hereto- 
fore made." 

The  claim  of  the  process,  patent  No.  6964, 


ing,  bj 
tiallyj 


ering  and  subsequently  compressing  this  cover- 
'  8,  and  thereby  polishing  its  surface,  substan- 

illy  as  described" 

The  claim  of  the  product,  patent  No.  6956, 

as:  "An  insulated  telegraph  wire,  the  cover- 
ing of  which  has  its  pores  filled  and  its  surface 
polished,  substantially  as  described." 

The  defendant  denied  in  ita  answer  that  Olm- 
stead was  the  first  and  original  inventor  of  tbe 


douin,  dated  April  8, 1857.  The  defendant  also 
denied  Infringement. 

The  Circuit  Court,  on  final  bearing,  dismissed 
the  bill,  and  the  plaintiff  appealed. 

Mr.  Qaorsro  P.  Ban-ton,  for  appellant. 

Heart.  O.  H.  Plmtt  and  WWlaua  B. 
Woostsr,  for  appellee. 

Mr.  Justice  Woods  delivered  toe  opinion  of 
the  court: 

It  is  clear  that  the  two  patents  must  stand  or 
fail  together.  If  the  patent  for  the  process  is 
Invalid  so  must  be  the  patent  for  the  product 
What  we  nave  to  say  will  refer  to  the  process 

The  alleged  invention  described  in  the  patent 
Is  not  for  insulating  telegraph  wires,  for  that 
art  long  antedated  the.  original  patent  The 
specification  disclaims  as  apart  of  the  invention 


the  braidingof  aflbrouscoveringover  tbe  wire, 
and  then  dipping  It  in  wax  for  the  purpose  of 
filling  and  closing  the  pores,  and  the  subsequent 


scraping  of  the  surplus  wax  from  the  wire. 
The  patent  does  not  cover  the  material  in  which 
the  wire,  after  it  has  received  Ita  fibrous  coat- 
ing. Is  dipped,  which  may  be  either  paraffine, 
wax,  or  bitumen,  or  any  ouier  suitable  material. 
The  three  substances  mentioned  had  long  been 
used  for  that  purpose.  Nor  does  the  patent 
specify  or  cover  any  device  by  which  tbe  proc- 
ess is  to  be  carried  on.  Any  suitable  machine 
may  be  used. 

The  process  described  by  the  patent  consists, 
therefore,  simply  in  this:  After  the  wire  has  re- 
ceived Its  fibrous  coating,  and  been  dipped  iu 
parafQne,  wax,  or  other  suitable  substance,  tho 
compressing  and  forcing  of  the  paraffine,  wax, 
or  other  substance,  without  scraping  off  any 
part  of  it,  Into  the  pores  of  the  fibrous  material 
by  some  suitable  means.    We  think  this  proo- 

It  was  subsequently  anticipated  both  by  the 
114  V.  8. 
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process  described  in  the  patent  of  Dundonald 

and  in  that  of  Baudouln.the  first  dated  January 
82.  1852,  and  the  other  April  3,  1867.  Dun- 
donald describes  his  process  thus: 

"  I  also  employ  a  bituminous  material  to 
cover,  and  thus  insulate,  the  conducting  wires 
of  electric  telegraphs,  which  are  intended  to  be 
placed  under  ground.  For  this  purpose  I  em- 
ploy the  said  uitumen,  either  simple  or  com- 
pounded, of  a  flexible  description,  and  pass  the 
wire  through  it  when  it  is  in  a  melted  stale,  then 


s  through 

irtit  olt  .    _       , 
fluous  bitumen.    •    *    *    The  incasement  of 


ori flee,  which  will  deprive  it  of  all  the  super- 


.  fl  with  bitumen  may  also  be  affected  by 
covering  it  with  a  filamentous  material,  which 
has  been  previously  saturated  with  melted  bi- 
tumen, and  then  passing  the  wire  so  covered 
through  a  heated  die  or  orifice,  so  as  to  melt  or 
•often  the  bitumen  upon  the  filamentous  ma- 
terial, and  press  the  whole  of  the  coating  against 
the  wire  in  such  a  way  as  to  cause  it  to  form 
one  compact  continuous  covering  of  the  wire, 
and  thus  insure  its  insulation." 

The  patent  of  Baudouin  describes  his  process 
as  follows: 

"  My  invention  relates  to  the  preparation  of 
conductors  of  electricity  for  electric  telegraphs, 
being  wires  insulated  to  prevent  the  loss  or  de- 
terioration of  the  electric  currents  used  for  that 
purpose,  and  also  in  the  machinery  for  the 
preparation  or  manufacture  of  such  conductors. 
I  coat  the  wires  with  bituminous  or  such  like 
fatty  matters  that  are  not  liable  to  become  hard 
or  crack,  but,  on  the  contrary,  are  constantly 
acted  on  by  the  temperature  of  the  atmosphere. 
Coatings  of  this  material  in  themselves  —  * 


combined  with  other  materials,  such  as  paper, 
woven  fabrics  of  cotton,  silk,  wool  or  hemp,  iu 
■  particular  manner,  are  well  adapted  for  the 

"I  prefer  to  use  three  ribbons  and  bobbins 
for  this  purpose,  the  first  covering  of  the  wire 
being  enveloped  by  the  second  la  such  manner 
that  the  helical  junction  of  the  first  ribbon  is 
covered  by  the  second,  and  the  second  by  the 
third.  The  wire  is  passed  through  a  bath  of 
hot  bitumen,  and  lias  the  superfluous  matter  re- 
moved by  passing  through  suitable  dies  or  parts 
'!]  to  scrape  and  smooth  its  surface,  and  render  it 
at  uniform  thickness.  The  first  and  second 
ribbons  are  also  passed  through  bituminous  or 
other  suitable  matter  to  render  them  more  im- 
pervious to  electricity.  Tbe  coated  and  lapped 
wire  is  passed  through  suitable  dies  to  remove 
superfluous  matter,  to  smooth  down  the  lap- 
ping of  tbe  ribbons,  and  to  compress  and  cause 
then*  proper  adhesion. 

"  The  coated  and  lapped  wire  passes  through 
dies  or  smoothing  holes  both  in  entering  and 
leavingthe  rotating  frame;  these  dies  or  smooth- 
er* have  a  rotatory  motion,  the  better  to  enable 
them  to  wipe  and  smooth  the  coated  wire." 

It  Is  plain  that  these  patents  anticipate  the 
process  set  out  In  the  specification  of  the  Olm- 
i  patent.  They  all  three  describe 
of  the  wax,  paraffine  or  bitu- 
a  wirecovered  with  the  fibrous 
material,  so  as  to  attain  the  same  result,  name- 
ly: the  insulation  of  tbe  wire. 

Tbe  Olnutead  patent,  therefore,  covers  on 
lit  U.S. 


old  process  applied  to  the  same  subject,  with 
no  change  in  the  manner  of  applying  it,  and 
with  no  result  substantially  distinct  in  its  nat- 
ure. It  cannot,  therefore,  be  a  valid  patent 
Penn.  R.  R.  Go.  v.  I'rvck  Co.,  110  U.  §.,  400 
[Bk.  28,  L.  ed. ,  322] ;  Vinton  v.  Mamilton,  104 
U.  S.  485  [Bk.  26.  L.  ed.,  807]. 

The  fact  that  in  the  process  described  in  the 
Olmstead  patent  the  surplus  wax  or  paraffine 
is  not  scraped  off,  but  all  that  adheres  to  the 
wire  is  compressed  against  it  and  forms  part  of 
the  covering,  is  relied  on  to  distinguish  that 
process  from  those  of  Dundonald  and  Bau- 
douin. But  the  Dundonald  process  does  not  dif- 
fer in  this  respect  from  that  of  Olmstead,  for  in 
the  Dundonald  process  the  whole  of  the  coating 
is  pressed  against  the  wire,  and  is  left  to  form  the 
covering;  and  as  to  the  Baudouin  process,  the 
difference  consists  merely  in  the  use  of  a 
greater  quantity  of  wax  or  paraffine  to  form  the 
coating.  This  may  be  an  improvement  upon 
the  Baudouin  process,  but  it  does  not  Involve 


So  far  as  tbe  present  case  is  concerned,  an- 
other answer  to  this  contention  of  the  appellant 
is,  that,  In  this  respect,  the  defendant  follows 
the  Baudouin,  and  not  the  Olmstead  process, 
by  scraping  off  the  superfluous  material. 

It  was  insisted  in  argument,  by  appellant's  [482] 
counsel,  that  one  of  the  features  of  the  process 
described  in  the  Olmstead  patent  was  the  al- 
lowing of  the  wax  or  paraffine  covering  to  cool 
before  compressing  it  upon  thewire,  and  as  this 
was  not  done  in  the  Dundonald  or  Baudouin 
process,  they  did  not  anticipate  the  Olmstead 
process.  But  neither  the  specification  nor 
claim  of  the  Olmstead  patent  mentions,  as  a  part 
of  the  process,  the  cooling  of  the  wax  or  paraf- 
fine coating  before  compressing  It  upon  the 
wire.  The  appellant's  counsel,  however,  con- 
tends that  it  must  be  considered  a  part  of  the 
process,  because  the  polished  appearance  of  the 
surface  of  the  covering  described  in  the  speci- 
fication is  the  result  of  allowing  the  paraffine 
or  wax  to  cool  before  compressing  it  upon  the 
wire.  But,  dearly,  a  patentee  cannot  claim  the 
benefit  of  an  element  of  his  invention  thus 
vaguely  and  indefinitely  hinted  at.  The  law  in 
force  when  the  patent  of  Olmstead  was  issued 
(Act of  July  8, 1870  [16  Stat,  at  L.,  201],  section 
4888,  Revised  Statutes)  requires  that  "  Before 
any  inventor  shall  receive  a  patent  for  his  in- 
vention or  discovery  he  shall  file  In  the  Patent 
Office  a  written  description  of  the  same,  and  of 
the  manner  and  process  of  making,  construct- 
ing, compounding  and  using  it,  in  such  full, 
clear,  concise  and  exact  terms  as  to  enable  any 
person  skilled  in  the  art  or  science  to  which  ft 
appertains,  or  with  which  It  Is  most  nearly 
connected,  to  make,  construct,  compound,  or 
use  the  same,  and  he  shall  particularly  point 
out  and  distinctly  claim  the  part,  improvement 
or  combination  which  he  claims  as  his  inven- 
tion or  discovery."  It  is  clear  that  if  the  pa- 
tentee intended  to  include  the  cooling  of  the 
wax  or  paraffine  before  compressing  it  upon 
the  wire,  he  has  failed  to  describe  in  his  speci- 
fication that  element  of  his  invention,  as  re- 
auired  by  tbe  statute.  Instead  of  describing 
le  process  be  mentions  a  quality  of  the 
Sroduct,  and  asks  the  court  to  infer  the  process 
om  that  quality.  Such  a  vague  and  inverted 
method  of  description  is  not  a  compliance  with 
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uer  in  tbe  claim.  It  baa  been  held  by  this 
court  that  "  the  scope  of  letter*  patent  should 
be  limited  to  the  invention  covered  by  the 
claim;  and,  though  the  claim  may  be  illus- 
4H3)  trated,  it  cannot  be  enlsx(^d  by  the  Wimage  in 
other  parts  of  the  specification.  B.  B.  Co.  v. 
Mellon,  104  U.  8. ,  113  [Bk.  26,  L.  ed.  680]. 
The  element  of  the  process  under  consideration 
cannot,  therefore,  be  held  to  be  covered  by  the 
patent.  The  contention  that  the  patentee  in- 
tended to  include  it  in  his  process  is  evidently 
an  afterthought. 

The  result  of  the  views  ezpreaed  la  that  both 
the  patents  sued  on  are  void. 

Ikcree  affirmed. 

True  oopy.   Test: 

''— --  "  "-"■ — ex.  Clerk,  Sap.  Court.  U.  H. 


JOHN  8.  0  A  VENDER,  AppU, 
ROBERT  S.  CAVENDER. 

(Bee  a  a,  Reporter's  ed..  4M-fTU 


breech  of  trust,  and  Is  ground  for  removal. 

a.  When  one  person  la  to  par  and  receive  the 
same  monev,  and  nothing  remains  but  to  make 
proper  entries,  in  his  Moounts,  the  law  will  consider 
that  h  done  whioh  ought  to  be  done. 

*.  A  demurrer  to  a  Ml  setting  up  a  trust  will  not 
be  sustained  on  the  ground  that  the  nature  of  the 
trust  la  not  nufnoientlr  set  forth,  when  the  facta 
staled  are  suffloieiit,  if  true,  to  enable  the  court  to 
act  intelligently. 

6.  An  answer  which  states  material  facts  omitted 
from  the  bill,  waives  enj  objection  to  suoh  omls- 

S.  A  def enda 
under  oath  the 

turned  to  be  in —  , 

the  court  acted  upon  Us  admiiuli 
production  of  the  writing. 

[No.  285.1 
Argued.  Apr.  6,  188S.    Dtetdtd  Apr.  to,  1886. 

APPEAL  from  the   Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Missouri. 
The  history  and  facts  of  the  case  appear  in 


Statement  by  Mr.  Jvttie  Woods : 
Robert  S.  Cavender,  the  appellee,  was  the 
plaintiff  in  the  Circuit  Court.    He  stated  his 
case  in  the  bill  of  complaint  substantially  as 
follows: 

John  Cavender,  deceased,  by  his  last  will  and 
testament,  dated  May  6,  1808,  and  probated  In 
the  Probate  Court  of  the  City,  then  county,  of 
St.  Louie  and  State  of  Missouri,  February  4, 
1863,  made  and  constituted  the  defendant, 
John  S.  Cavender,  executor  of  his  estate,  and, 
after  payment  of  debts,  as  therein  mentioned, 
911 
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bequeathed  one  half  of  the  remainder  of  hti 
estate  to  John  S.  Cavender  aforesaid,  aa  tros-  [M 
tee,  to  hold  the  same  In  trust  for  the  use  and 
benefit  of  the  plaintiff  durinz  the  term  of  his 
natural  life,  and  by  nld  will  directed  him  to 
invest  the  same  in  real  or  personal  securities, 
and  to  pay  over  the  rents,  profits,  issues  and 
incomes  thereof  to  the  plaintiff  seini-annu.  "~ 
at  the  end  of  every  half  year,  during  his 

The  Probate  Court,  by  1U  order  and  decree 
made  on  October  8,  1878,  found  In  the  hands 
of  the  defendant,  as  such  executor,  the  sum  of 
$17,169.49  belonging  to  tbe  trust  estate,  and 
directed  him  to  pay  over  the  same  to  himself 
as  trustee:  and  afterwards,  on  December  8, 
1878,  the  defendant  executed  his  bond  as  trus- 
tee, with  sureties,  In  the  penalty  of  $35,000 
conditioned  for  the  faithful  execution  of  bis 
trust.  On  April  23 ,1879,  John  B.  Cavender, 
trustee,  filed  In  the  Probate  Court  his  written 
receipt,  whereby  he  acknowledged  that  he  had 
received  from  John  S.  Cavender,  executor,  the 
sum  of  $17,169.49;  and  thereupon  prayed  for 
his  discharge  as  executor  of  the  said  estate, 
which,  on  the  same  day,  the  court  granted. 

The  bill  then  averred  that  if  the  said  sum  of 
$17,189.49  had  thereafter  been  properly  invest- 
ed by  the  trustee,  as,  by  the  terms  of  the  will, 
ft  became  his  duty  to  invest  the  same.  It  would 
have  fairly  yielded  an  annual  income  of  6  per 
cent,  which  was,  by  the  terms  of  the  will, 
payable  semi-annually. 

It  further  alleged  that,  by  (be  obligations  as- 
sumed by  John  9.  Cavender,  aa  trustee-  of  tbe 
plaintiff  under  the  will,  it  became  hie  duty  to 
set  apart  and  Invest  in  safe  and  permanent 
securities  said  trust  fund  so  acknowledged  to 
have  been  received  by  him,  in  order  that  it 
might  remain  Intact,  and  yield  a  regular  and 
certain  Income  to  the  plaintiff  from  year  to 

Er.  But  the  bill  averred  that  Cavender  had 
n  guilty  of  a  gross  breach  of  bis  trust;  that 
be  had  never  set  apart  or  invested  any  gum 
whatever  In  securities  of  any  description,  or  in 
property  or  assets  of  any  sort,  as  a  trust  fund 
for  the  Benefit  of  plaintiff,  or  deposited  in  bank 
or  elsewhere  any  sum  of  money  to  the  credit 
of  the  trust  estate,  but,  on  the  contrary,  had 
converted  to  his  own  use  and  dissipated  the 
whole  of  the  trust  estate  and  all  the  assets  and 
money  belonging  thereto,  except  certain  lands 
in  the  State  of  Illinois;  and  that  the  Income  for 
the  first  six  months  from  the  trust  funds  was 
due,  had  been  demanded,  and  was  unpaid  at 
the  commencement  of  the  suit. 

The  bill  further  averred  that  there  were  large 
tracts  of  land  in  the  State  of  Illinois  belonging 
to  the  estate  of  John  Cavender,  the  proceeds 
and  income  of  which  were,  under  his  will,  a 
part  of  the  trust  estate;  that  the  profits  of  said 
lands  and  the  proceeds  of  their  sale  would 
probably  be  large,  which  John  8.  Cavender 
would  be  likely  to  convert  to  his  own  use. 

The  prayer  of  the  bill  was,  that  Cavender 
might  be  removed  from  his  office  of  trustee, 
and  a  proper  person  appointed  In  bis  stead,  to 
whom  he  might  be  ordered  to  pay  over  the  ssid 
sum  of  $17,169.49,  with  the  interest  due  thero 

A  demurrer  was  filed  to  the  bill  and  over- 
ruled by  the  court. 
Thereupon  Cavender  answered,   admitting 
114  V.  S. 
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that  "John  Cavender,  deceased,  by  his  last 
will  and  testament,  dated  and  probated  as  speci- 
fied In  the  Mil,  did  constitute  the  defendant 
executor  of  his  estate,  and  bequeathed  one  half 
the  residue  of  his  estate,  after  the  payment  of 
debtt  to  the  defendant  as  trustee,  to  hold  said 
moiety  in  trust  for  the  use  and  benefit  of  com- 
plainant during  complainant's  natural  life,  to 
be  invested  in  real  or  personal  securities,  and 
the  Income  thereof  only  to  be  paid  over  to  the 
complainant,  semi-annually,  miring   his  life' 


tale  of  complainant  and  Charlotte  H. .  his  wife, 
in  the  trust  property  aforesaid,  such  property 
would  descend  to  defendant  and  his  heirs,  in 
fee  simple,  forever  discharged  of  the  trust 
■foresaid. 

The  answer  also  admitted  ' '  that  the  Probate 
Court  of  the  City  of  St.  Louis,  by  its  Judgment 
of  October  0, 1878,  found  to  be  due,  and  ordered 
to  be  paid,  by  this  defendant,  as  executor  to 
this  defendant  as  trustee,  the  sum  of  $17,160.40, 
and  that  thereafter  the  defendant  made  and 
executed  his  bond  as  such  trustee,  with  good 
and  sufficient  sureties,  whereby  he  bound  Him- 
self to  the  State  of  Missouri,  to  the  use  of  all 
persons  beneficially  Interested,  in  the  penal 
sum  of  (30,000,  and  conditioned  for  the  faith- 
IT]  fnl  performance  by  this  defendant  as  such 
trustee  of  the  trust  created  by  the  provisions 
of  aaid  will  as  aforesaid,"  but  denied  "  that  on 
the  22d  day  of  April,  1878,  aa  alleged  in  said 
bill,  he  filed  as  such  trustee  In  said  Probate 
Court  his  written  receipt,  whereby  he  acknowl- 
edged to  have  received  from  himself  as  execu- 
tor the  said  sum  of  1 17,189.40,  and  waa  there- 
after, on  April  80,  1879.  granted  his  discharge 
aa  executor  oysaid  Probate  Court,"  and  averred 
the  fact  to  be  that  he  had  "never  received 
aa  trustee,  at  the  date  of  said  alleged  receipt, 
or  at  any  other  time,  from  himself  aa  executor 
aforesaid,  or  from  any  source,  the  sum  of 
$17, 180.49,  or  any  other  sum  whatsoever,  on  ao- 


trust  estate  to  which  the  plaintiff  was  entitled, 
and  admitted  that  no  part  of  such  Income  had 
ever  been  paid  to  the  plaintiff. 

The  answer  admitted  that  Ca vender  held  the 
lands  referred  to  in  the  bill,  and  that  their  pro- 
ceeds and  income  should  be  set  aside  for  the 
benefit  of  aaid  trust  estate,  but  denied  that  he 
would  be  likely  to  convert  and  absorb  the  same, 
and  denied  that  he  had  mismanaged  the  trust 
estate. 

The  plaintiff  filed  the  general  replication  to 
the  answer,  and,  upon  the  final  hearing,  be- 
sides the  admissions  of  the  answer,  offered  the 
following  evidence: 

First.  A  certified 
of  the  defendant,  o 
of  the  City  of  St.  Louis,  which  was  in  the  words 
and  figures  following: 

"In  the  Probate  Court,  City  of  St.  Louis. 
Id  the  matter  of  the  estate  of  John  Cavender, 
deceased.  St.  Louis,  April  22,  1879.  I,  John  S. 
Cavender,  trustee  of  Robert  S.  Cavender  and 
others,  under  the  last  will  and  testament  of 
John  Cavender,  deceased,  acknowledge  that  I 
have  received  from  John  8.  Cavender,  executor 
of  said  deceased,  the  sum  of  seventeen  thousand 
one  li-jpdred  and  sixty-nine  and  -f/f  dollars, 
114  0.8. 


ordered  to  be  paid  to  me  by  said  Piobnte  Court. 
Entered  of  record  in  the  records  of  said  court 
on  the  5th  day  of  October,  1878.  John  8.  Cav- 
ender, Trustee." 

Second.  A  certified  copy  of  a  paper  writing, 
on  file  in  the  same  Probate  Court,  signed  by  [46f 
W.G.  Eliot,  George  Partridge,  E.  S.  Bouse  and 
John  8.  Cavender,  entitled  "In  the  matter  of 
the  estate  of  John  Cavender,  deceased,"  and 
dated  St.  Louis,  April  28,  1879,  in  which  it  was 
recited  that  John  S.  Cavender,  executor  of  the 
last  will  of  John  Cavender,  deceased,  had,  on 
October  5,  1878,  been  ordered  by  the  said  Pro- 
bate Court  to  pay  over  to  himself,  as  trustee  of 
Robert  8.  Cavender,  under  the  last  will  of  John 
Cavender,  the  sum  of  (17,169.49,  and  after  such 
order  the  said  John  9.  Cavender.  trustee,  as  prin- 
cipal, and  the  said  Eliot,  Partridge  and  Rouse, 
as  sureties,  executed  and  filed  their  bond,  dated 
December  8,  1878,  in  the  penalty  of  $25,000, 
conditioned  for  the  faithful  execution  of  his 
trust  by  said  trustee,  and  that  said  John  B.  Cav- 
ender had  given  to  himself,  as  said  executor, 
his  receipt,  dated  April  22,  1879,  for  the  sum 
of  $17,160.49,  and,  on  the  strength  of  said  re- 
ceipt as  a  voucher,  was  about  to  apply  to  the  said 
Probate  Court  for  his  discharge  as  such  execu- 
tor.  The  writing  then  proceeded  as  follows: 

"  Now  we,  William  G.  Eliot,  George  Part- 
ridge, and  Edward  8.  Rouse,  acknowledge, 
aa  such  sureties,  that  aaid  John  S.  Cavender, 
bas,  in  law,  received,  and  is  now  bound,  as 
such  trustee,  for  said  sum  of  seventeen  thou- 
sand one  hundred  and  sixty-nine  and  4ft  dol- 
lars, as  for  cash  actually  received,  and  that  the 
said  bond  is  still  in  full  force,  and  binding 
upon  the  undersigned,  to  all  Intents  and  pur- 
poses, in  contemplation  of  law,  touching  the 
custody  of  said  fund,  as  for  cash  actually  re- 
ceived, and  the  execution  of  said  trust  concern- 
ing the  same. 

"And  John  8.  Cavender,  on  his  own  part,  as 
trustee  and  principal  In  said  bond,  admits  the 
full  and  binding  force  of  the  above  admis- 

Thlrd.  A  certified  copy  of  the  order  of  the 
Probate  Court  discharging  John  8.  Cavender 
as  executor  of  the  estate  of  John  Cavender,  de- 
ceased, which  was  dated  April  80,  1879,  and 
was  based  on  the  ground  that  John  S.  Caven- 
der had  filed  a  receipt,  signed  by  himself  ai 

"e  receipt  from  him 

mof  $17,109.49,  and 
wasasiouows: 

"EttattqfJohn  Cavender. 

Now  comes  John  8.  Cavender,  executor,  and  [408 
files  the  receipt  dated  April  23,  1879,  given  by 
John  S.  Cavender,  trustee  of  Robert  S.  Caven- 
der, and  Caroline  H.  Cavender  to  said  ex- 
ecutor, for  seventeen  thousand  one  hundred 
and  sixty-nine  -Aft,  dollars,  ordered  by  thia 
court  October  0,  1878,  to  be  paid  bv  said 
executor  to  said  trustee,  and  ft  appearing  to 
the  court  that  on  the  9th  day  of  December, 
1878,  said  trustee  filed  his  bond  as  trustee  in 
the  St.  Louis  Circuit  Court,  conditioned  for  the 
faithful  execution  of  the  trust  vested  In  him 
under  the  will  of  said  John  Cavender,  deceased, 
with  William  G.  Eliot,  George  Partridge,  and 
Edward  S.  Rouse,  as  sureties;  and  said  trustee, 
with  said  sureties,  having,  on  the  38d  day  of 
April,  1879,  filed  in  thia  court  their  written  nd 


Digitized  by  G00gle 


£13 


4*1  474 


SUFRKMB   COURT  0 


mission  that  said  trustee  has  in  law  received 
and  is  bound  for  said  sum  of  seventeen  thou- 
fsantl  one  hundred  and  sixty-nine  ^fl,  dollars,  as 
for  cash  actually  received,  and  that  said  bond 
is  in  full  force  as  to  the  custody  of  said  sum  as 
for  cash  actually  received,  and  for  the  execu- 
tion of  the  trust  touching  the  same;  and  said 
executor,  asking  for  his  discharge  on  the 
strength  of  said  receipt  and  admission,  and 
said  Robert  S.  and  Caroline  M.  Cavender,  hav- 
ing by  counsel,  T.  A.  Post,  appeared  to  said 
motion  for  discbarge,  and  submitting  the  same 
on  their  part  without  argument  or  objection; 
now,  therefore,  in  view  of  the  premises,  the 
court  being  in  possession  of  the  evidence,  and 
having  fully  considered  the  same,  doth  order 
that  said  John  3.  Cavender  be,  and  he  is  hereby, 


rt  without  objection  by  the  defendant. 

Fourth.  The  deposition  of  J.  8.  Fullerton, 
who  testified  that  money  could  be  safely  lest 
on  real  estate  security  in  the  City  of  St.  Louis, 
In  18TB  and  part  of  1879,  at  T  per  cent  per  an- 
num, and  in  the  latter  part  ot  1876,  and  since 
that  year,  at  0  per  cent  per  annum  net. 

Fifth.  The  deposition  of  John  8.  Cavender, 
[470]  ^e  defendant,  who  stated  that  he  was  the  trus- 
tee of  Robert  8.  Cavender,  but  had  made  no 
investments  for  him,  and  that  he  had  placed 
no  money  to  the  benefit  of  the  trust  fund  in 
securities  of  any  sort,  or  in  bank,  and  had  set 
aside  no  annuities  for  the  benefit  of  Robert  8. 
Cavender  or  the  trust  estate. 

No  proofs  were  offered  for  the  defendant, 
and  the  court,  upon  the  evidence  above  re- 
cited, made  a  decree  removing  John  S.  Caven- 
der as  trustee  and  appointing  John  M.  Glover 
in  his  stead,  and  directing  Cavender,  upon  de- 
mand, to  pay  over  to  Glover,  trustee,  the  said 
cum  of  (17,169.49  and  such  sums  of  money  as 
had  been  received  and  collected  by  Cavender 
from  saleB  of  land  or  otherwise  since  April 
1879.  belonging  to  the  trust  fund. 

From  this  decree  John  S.  Cavender  has 
biought  the  present  appeal. 

Main.  Henry  Hitchcok,  Lucien  Baton, 
Edward  C.  Eliot  and  Jaime*  8.  Garland,  for 
appellant. 

Mr.  Wm.  A.  HcRsnoey,  for  sippelli 

Mr.  Jiutice  Woods  delivered  the  opinion  of 
the  court: 

The  first  contention  of  the  plaintiff  in  orro 
is  that  the  demurrer  to  the  bill  should  havi 
been  sustained,  because  the  nature  of  the  trus 
was  not  therein  so  sufficiently  set  forth  as  It 
form  tbe  foundation  of  a  decree  on  the  part  of 
a  court  of  equity. 

Whether  tbe  trust  was  fully  and  accurately 
set  forth  could  not  be  known  until  the  filing  of 
the  answer  or  tbe  taking  of  the  proofs.  When 
the  demurrer  was  heard,  from  all  that  then  ap- 
peared, the  exact  provisions  of  the  will  of  tbe 
testator  raising  the  trust,  and  all  the  terms  and 
conditions  of  the  trust,  were  stated  in  the  bill. 
It  could  not  then  be  known  whether  or  not 
there  was  anything  more  to  state.  What  was 
stated  showed  the  creation  of  a  trust  estate,  the 
appointment  of  a  trustee,  the  designation  of  a 
entity  que  tru*t,  and  specific  directions  to  the 
trustee  in  respect  to  his  duties.  Thecourtcould 
not  assume  that  any  of  the  provisions  of  the 
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was  sufficient,  if  correctly  stated,  to  enable  the 
court  to  act  intelligently.  The  demurrer  was, 
therefore,  properly  overruled.  But  the  defend-  [4 
ant  refused  to  stand  on  his  demurrer  and  an- 
swered tbe  bill.  Having,  as  it  may  be  fairly 
presumed,  the  will  of  the  testator  before  him, 
he  undertook  to  set  out  in  his  answer,  under 
oath,  tbe  provisions  of  the  will  in  respect  to  UM 
trust  estate  and  trust  in  question.  There  is  no 
pretense  that  any  material  word  or  clause,  in 
relation  to  the  subject  of  the  trust  was  omitted 
from  tbe  answer.  It  Is,  therefore,  too  late  for 
the  defendant,  on  final  hearing  in  tbe  appellate 
court,  to  object  that  the  provisions  of  the  will 
were  not  fully  set  out  in  the  bill  of  complaint. 
If  there  was  any  defect  in  the  statement  made 
in  the  bill,  it  was  rendered  immaterial  by  the 
statements  ot  tbe  answer,  and  is  not  now  ground 
of  complaint.     GrtenUafs.  Birth,  5  Pet.,  182. 

A  similar  assignment  of  error  to  that  just  no- 
ticed is,  that  the  court  erred  in  removing  the 
appellee  from  his  office  of  trustee  without  hav- 
ing before  it  the  will  or  declaration  of  trust  for 
interpretation. 

But  it  is  clear  that  a  defendant  to  a  bill  in 
equity,  who  states  in  his  answer  under  oath  the 
provisionsofawriting,  which  is  presumed  to  be 
in  his  possession,  cannot  complain  that  the 
court  acted  upon  his  admission.  The  court 
might  in  its  discretion  have  refused  to  interpret 
the  writing  without  its  production.  But  having 
acted  upon  the  presumption  that  the  defend- 
ant in  his  answer  stated  truly  the  contents  of 
the  writing,  tbe  latter  cannot,  on  the  ground  that 
the  writing  itself  was  not  put  in  evidence,  ask  a 
reversal  of  the  decree.  Courts  of  equity  are  fre- 
quently required  to  act  on  the  admissions  of  the 
answer  without  other  proof.  Thus,  when  a 
cause  is  beard  upon  bill  and  answer,  the  decree  Is 
based  entirely  on  the  admissions  of  the  answer 
without  other  testimony,  Bet/notd*  v.  Crawford*- 
mlUBk.  112U.8.,40o[Bk.2l,L.ed.783];«n»«- 
kerhoffv.BrownJ  Johns.  Ch.,  217;  Qrouunorv. 
Cartwright,  2  Cas.  Ch.,  21;  Perten*  v.  Meholi, 
11  Allen,  542.  At  all  events,  it  does  not  lie  in 
tbe  mouth  of  a  defendant  in  equity  to  complain 
that  the  court  assumed  his  answer  made  under 
oath  to  be  true  and  decreed  accordingly. 

The  next  assignment  of  error  is,  that  the  de- 
cree rendered  by  the  Circuit  Court  is  not  Justi- 
fied by  tbe  law. 

The  decree  rests  solely  on  tbe  ground  alleged  [* 
in  the  bill,  of  neglect  of  duty  and  mismanage- 
ment of  the  trust  property.  If  these  grounds 
are  sustained  by  the  proof,  the  authorities 
are  ample  to  justify  the  decree  of  removal. 
For,  where  the  acts  or  omissions  of  the  trustee 
are  such  as  to  show  a  want  of  reasonable  fidel- 
ity, a  court  of  equity  will  remove  him.  Ex  part* 
P/ielpt,  9  Mod.,  857;  Mayor  of  Coventry  t. 
Atty-Gen.,  7  Bro.  P.  C,  285;  Att>/-Gm.  v. 
Drummond,  1  Dru.  ft  W.,  858;  Atty-Gen.  -r. 
Shore,  7  Sim.,  809  n.;  Ex  parte  Greenhouie.  1 
Madd.,  92;  Ex -parte  Reynold!,  5  Ves.,707;  Cle- 
men* v.  Caldwell,  7  B.  Mon.,  171;  Johwon  t. 
Simpton,  9  Pa.  St.,  416;  Ex  parte  Pott*,  1  Ash., 
340;  Buchanan  v.  Hamilton,  5  Vea.,  723;  Elli- 
ton  v.  EUUon,  6  Ves. ,  663;  Portimtntth  v.  Fit- 
low*,  5  Hadd.,  450;  Lathrop  v.  SmaUey,  28  N. 
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The  averments  of  the  bill  sufficiently  charge, 
■ad  the  proofs  establish,  neglect  of  duty  and 
mismanagement  of  the  trust  estate.  The  Charge 
of  the  bill,  which  U  distinct] It  admitted  by  the 
answer,  Is,  that  the  Probate  Court  found  in  the 

hands  of  the  appellant,  executor  of  John  Caven-  >  shown 

der, as  due  and  belonging  to  said  trust  estate,  the 
sum  of  $17,109.49,  and  ordered  him  to  pay  over 
that  sum  to  himself  as  trustee.  The  averment  of 
the  bill  is  sufficient  to  charge,  and  the  admis- 
sion of  the  answer  snfflcient  to  prove,  the  re- 
ceipt by  the  defendant,  as  trustee,  of  the  sum 
of  money  mentioned.  They  are  conclusive  evi- 
dence of  the  fact    For  when  one  person  ia  to 

loney  and  receive  the  same  money,  and 

£  remains  but  to  enter  receipts  and  pay- 


pay  money  and  receive  the  same  money,  and 
nothing  remains  but  to  enter  receipts  and  pay- 
ments id  their  proper  accounts  accordingly,  the 
law  will  consider  that  as  done  which  ought  to 
be  done.  Thus,  wherea  sole  executor  sustains 
the  twofold  character  of  executor  and  guardian 
the  law  will  adjudge  the  ward's  proportion  of 
the  property  in  bis  bands  to  be  In  his  hands  in 
the  capacity  of  guard  inn,  after  the  time  limited 
by  law  for  the  settlement  of  the  estate  whether 
the  final  account  has  been  passed  by  the  Or- 
phan's Court  or  not.  Watkint  v.8iate,2  G111.&  J., 
880.  80,  where  the  same  person  is  executor  of  au 
estate  and  guardian  of  a  distributee,  and  there  Is 
nothing  to  show  in  wblch  capacity  he  holds 
71]  funds  after  payment  of  debts  and  settlement  of 
the  estate,  he  shall  be  presumed  to  hold  them 
as  guardian.  State  v.  Heartt.  12  Mo.,  366.  See 
also,  Johnton  v.  Johnton,  2  Hill  (8.  C.  Ch.), 
277;  Sorr  v.  Karr,  6  Dana,  8. 

But  the  proof  that  the  trust  fund  came  to  the 
hands  of  the  trustee  does  not  atop  with  the  or- 
der and  decree  of  the  Probate  Court  finding  the 
money  in  his  bands  as  executor,  and  directing 
lt>  payment  to  himself  as  trustee,  for  it  appears 
that  be  made  and  filed  In  the  Probate  Court  his 
receipt  as  trustee  for  the  fund,  and  upon  the 
tttength  of  that  receipt  procured  his  discharge 
at  executor.  The  record  of  the  Probate  Court, 
pot  in  evidence,  shows  these  facta.  We  have, 
therefore,  the  admission  of  record  of  the  appel- 
lant, upon  which  the  court  of  probate  acted,  at 
bis  instance,  and  upon  the  strength  of  which  it 
made  an  order  relievin  a  him  from  liability  as 
executor,  and  ft  Is  binding  on  him,  and  he  can- 


als hands. 

It  remains  to  inquire  whether  the  proof  sus- 
tains the  charge  of  neglect  of  duty  and  misman- 
agement of  the  trust  funds. 

Bavins  taken  possession  of  the  trust  mo- 
neys, it  became  the  duty  of  the  appellant  to 
Invest  them  as  directed  by  the  will,  if  it 
were  possible  to  do  so.  The  proof  shows 
that  it  was  possible.  The  appellant  admits, 
under  oath,  that  he  has  made  no  investmentaof 
the  trust  asaets.and  placed  no  funds  Id  securities 
of  any  sort,  or  in  bank,  and  set  aside  no  annui- 
ties for  the  benefit  of  the  cestui  que  truil  or  the 
trust  estate.  His  own  admissions  show  neglect 
of  duty  and  mismanagement  of  the  trust  estate. 

The  neglect  to  invest  constitutes  of  itself  a 
breach  of  trust,  and  Is  ground  for  removal. 
Cltmmi  v.  Caldmtt,  7  B.  Hon.,  174:  Lathrop 
-  "-■'•-  «8N.  J.Eq.,  "" 
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ly  defense  set  up  hi  the  answer  of  the 

appellant  is  a  denial  that  he  evergave  a  receipt  ,;  ^ :, ;„ 

ai  trustee,  or  that  he  had  been  discharged  as  at,  not*. 
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usually  crowded  with  passengers.  The  river  of  the  defend  ant 'a  servants — would  have  been 
at  the  time  waa  very  full  of  ice,  and  it  was  dif-  required  to  find  for  the  plaintiff,  if  the  defend- 
iicult  for  the  boat  to  get  across  and  enter  the  ant  failed  to  provide  her  with  a  seat,  or  if  she 
ferry  slip  on  the  Philadelphia  aide.  The  wharf  waa  unable,  by  reason  of  the  crowded  condition 
on  that  aide  waa  reached  only  after  repeated  of  the  boat,  to  obtain  one.  In  other  words, 
efforts.  In  the  attempt  to  land,  the  boat  was  that  the  mere  failure  of  tbe  Company  to  pro- 
driven  against  the  bridge  with  such  force  as  to  vide  a  seat  for  a  passenger  on  its  boat  was,  In 
throw  tbe  plaintiff  and  a  number  of  other  per-  law  and  of  itself,  proof  of  negligence.  It  ap- 
sons,  all  of  whom  were  standing  during  the  pas-  peared  in  evidence  that  the  bout  was  provided 
■ago  across  the  river,  with  great  violence  upon  with  seats;  but  itdidnot  appeartliatalcssnum- 
the  floor.  The  fall  caused  serious  and,  per-  ber  was  provided  than  waa  customary  and  suf- 
haps,  permanent  injury  to  the  plaintiff.  In  this  flcient  for  those  who  ordinarily  preferred  to  be  [*1 
_  "*■  n  she  claims  damages  from  tbe  defendant  seated  while  crossing  in   ferry-boats  be  i  wee- 


upon  the  ground  that  her  injuries  resulted  from  Camden  and  Pliilndef 

the  careless  end  negligent  management  of  the  were  disclosed  thai  would  have  justified  tbe 

ferry-boat  by  its  agents  and  servants.  Tlie  plain-  jury  in  finding  that  a  proper  degree  of  care, 

tiff  made  a  case  entitling  her  to  go  to  tbe  Jury  upon  tbe  part  of  defendant,  required  it  to  pro- 

upon  the  issue  as  to  the  defeudanrs  negligence,  vide  seats  sufficient  for  the  accommodation  of 

But  there  was,  also,  proof  tending  to  show  that  all  the  passengers  that  its  boat  could   safely 

the  striking;  of  the  boat  against  the  wharf  on  carry,  or  of  such  number  of  passengers  as  or- 

the  Philadelphia  side  occurred  under  peculiar  dinarily  traveled  upon  it. 

circumstances,  and  could  not,  perhaps,  have  The  judgment  is  affirmed. 

been  avoided  by  any  diligence  upon  the  part  of  True  copy.   Test: 

the  agents  of  the  defendant.  J'"""  H-  McKenney,  Clerk,  Sup.  Court.  U.  8. 

When  the  evidence  was  concluded,  and  after  

the  parties  submitted  their  requests  for  instruc- 
tions, the  court  delivered  itscbarge  upon  the  jajjES    B.    EDMONDS  kt  si.,  Commli-   [*1 
sionera   of    the   Dimmer   of    Columbia, 

)r  qualifl action, as  it  deemed  •■ 
necessary. 

The  third  and  fourth  points  submitted  in  be- 
half of  plaintiff  were  overruled.    They  were  as 

follows :  (See  S.  C,  Reporter's  ad.,  153-103.) 

"Third.  If  the  Jury  believe  from  the  evidence 

that  the  defendants  ™»ived  the  plaintiff  asanas-  Washington  City— right  of  Baltimore  A  Poto- 

■on  ot  the  crowded  condition  of  the  boat,  and  while  JKt   to   control    of  Congress— construction  of 

Banding  in  the  cabin  she  was,  without  any  fault  of  itatute 

her  own,  thrown  down  and  Injured  by  a  sudden 

ahooktothoboat,  thenthedefendanUareBTiilty  of  i.  The  title  to  the  streets  of  Washington  Is  in  the 

negligence,  and  your   verdict   should  be  for  the  rjnitod  States,  aud  the  right  to  useThem  for  any 

P-iSF?:..  t.  ...  ..  *~.,  . .v  „.,  other  than  the  ordinary  use  of  streets  should  pro- 
Fourth.  If  the  Jury  believe  from  the  evidence  &#$  from  Congress/ 

that  the  defendants  received  the  plaintiff  a  woniau  2.  Tbe  Baltimore  and  Potomac  Raflroad  Company 

F  rM^?fiS?,^.5pa??I1,ter'.?n.dtJ1HCthe)r'alJ<?1  can  oooupy  only  such  streets  in  the  City  of  Wash. 

to  provldd  her  wlthii  seat,  or  that  she  was  iJnaota  |„Kton  as  have  been  expressly  desiguated  by  Con- 

S?J?t^^M!ib'hT?^n&tb?ei?w*S™Edltl011  grass  fortbatpurpose. 

or  tneboat,  and  whilestandirurlnthecahliiHlie  was,  a   ThauM  nnmrmnv 

without  any  fault  of  her  own,  thrown  down  and  u>  ..root  a  uSerof  Sack  fl 

Jured  by  a  sudden  shock  to  the  boat,  then  the  de-  or  along  14th  8troot 

fondants  were  guilty  of  negligence,  and  your  ver-  muare  IBS.        ™™* 

diet  should  be  for  the  plaintiff."  (  The  said  Company  was  not  organised  under  tho 

Attt.concMooof  tl»  thug*,  tto  pl.iol-  ^^SfSTiX^SS"" "" 

;,  by  counsel,  excepted  to  the  overruling  of  the  streets  of  tbe  Piw  of  wisnlngt 


iff,  by  co 
her  third 


__. and  fourth  points,  and,  also,  to  "  the  ■■  The  Maryland  charter  of  t    .  .                .      .... 

charge  and  opinion  ""of  the  court.     No  other  ^SSSS^Sm^lSSSXSAiiSX 

exceptions  were  taken.  city. 

1.  The  general  exception  to  the  charge  did  [No.  1288.) 

not  direct  the  attention  of  the  court  to  the  par-  Argued  Apr.  9,  1885,     Decided  Apr.  SO,  183S. 
ticular  portions  of  it  to  which  the  plaintiff  ob- 
jected.    It,  therefore,  raises  no  question  for  re-  A  PFEAL  from  the   Supreme  Court  of  the 
view  by  this  court.     Conn.  Lxfe  Ins.  Co.  v.  il  District  of  Columbia. 
Union  TnutCo.,  lt2TJ.  S.  250. 261  [Bk.  28,  L.  The  history  and  facts  of  the  case  appear  in 
ed.  708],  and  authorities  there  cited.  the  opinion  of  the  court. 

2.  The  only  question  for  determination  re-  Mr.  A.  Q.  Riddle,  for  appellants. 
lates  to  the  refusal  of  the  court  to  instruct  the  Mr.  Enoch  Totten,  for  appellee: 

jury  as  indicated  by  the  third  and  fourth  points  It  is  the  established  law  of  this  court  (hat 
of  the  plaintiff,  which  involve  substantially  whenever  a  statute  authorizes  tbe  construction 
the  same  proposition.  Those  points  were  prop-  and  operation  of  a  railroad,  tbe  authority  is  ne- 
arly overruled.  Under  the  theory  of  tbe  case  cessarily  implied  to  construct  warehouses,  sta- 
which  they  present,  the  jury — although  the  gud-  lions  and  other  works,  and  to  construct  side 
den  shock  to  tbe  boat,  from  which  plaintiff's  in-  tracks  communicating  between  them  and  the 
Juries  immediately  resulted,  may  have  occurred  main  line  of  the  road. 

without  want  of  care  or  skill  upon  the  part  Rock  Greek  v.  Strong,  96  U.S.,  276  {Bk.  84,  L. 
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ed.815);  B.R.C0.  v.  V.  S.,  88  TJ.  8.,453  (Bk.23, 
L.ed.970);  see,  also,  TollBridge  Co.v.B.B. Co. 
17Conn..454;fftac*v.  ff.  ff.O>..58Pa.  St..  849; 
Turnpike  Co.  v.  A  ff.  R...  2  Harr.  (N.  J.),  814; 
Duneanv.  R.  B.  Co.,  64  Pa.  St.,  485;  B.  Cto.  v. 
Daniel*,  16  Ohio  St.,  390;  R.  R.Go.  v ,Kip,4& 
H.Y.,546;  Probmanv.  B.  R.  Co., 9  lad.,  468; 
B.  R.  Co.  v.  Municipality ofN.0.,1  La.  Ann . , 
128. 

Aa  to  the  implied  authority  of  a  railroad  com- 
pany lo  construct  its  road  on  and  over  the  pub- 
lic domain,  tut  Improvement  Co.v.  LaCrowGo., 
64  Wis.,  659;  R. Co.  v.Sfate.  3 Ind.,  421 ; B.  B. Co. 
v.  R,R.Co„  8C.  E.  Green,  157;  antisv.ff.il 
Co.,  1  8need,94;  0.  8.  v.  Bridge  Co.,  6  Mc- 
Lean, 51T. 

Congress  having  reposed  the  power  of  select- 
ing the  site  For  the  warehouse  in  the  officers  of 
the  Company,  and  they  having  chosen  this 
square,  it  is  just  aa  firmly  established  as  a  ter- 
minus of  tbe  side  track  as  if  the  Act  itself  had 
in  terms  fixed  the  location.    This  being 


429);  Duncan  v.  ff.  B.  Co.,  94  Pa,  St.,  43S; 
ff.  R.  Co.v.  Adams,  8 Head.,  697;  R.  R.  Co.  v. 
8peer,  56  Pa.  St. ,  325;  People  v.  Brooklyn  R.  Co. , 
88N.Y.,75;  Rorer,  R.  R.,489;  ff.  ff.  Com.  ff. 
ft.G>.,23N.  J.Eq.,157;  Rugheev.R.R.Co.,  18 
Fed.  Rep.,  106;  ff.  ff.  Co.  v.  Oa»  Light  Co.,  83 
N.Y.,  826;  ff.  ff.  Co.  v.  Dunbar,  100  111.,  110, 
ff.  R.Co.  v.  Broicmrille,  45 Tex.,  88;  lOJohns., 
888. 

154 1  Mr.  Jvtiicc  Miller  delivered  tbe  opinion  of 
the  court: 

This  is  an  appeal  from  the  Supreme  Court 
of  the  District  of  Columbia. 

Tbe  Railroad  Company  has  constructed  Its 
road  from  Baltimore  through  the  District  of 
Columbia  and  through  tbe  City  of  Washington 
lo  tbe  Potomac  River  at  Long  Bridge,  on  which 
It  crosses  that  river  to  tbe  Virginia  side.  It 
has  dona  this  by  virtue  of  several  Acts  of  Con- 
gress granting  the  necessary  authority  to  do  so. 
At  the  Washington  end  of  tbe  bridge  it  has 
purchased  and  now  owns  one  of  tbe  squares  of 
the  city  and  part  of  another,  numbered,  in  the 
division  of  the  city  into  streets,  squares  and 
lota,  squares  233  and  267.  These  squares  are 
divided  by  Fourteenth  street,  running  north 
«nd  south,  and  square  267,  on  its  south  side, 
abuts  on  Maryland  avenue,  one  of  the  streets 
of  the  city.  At  the  junction  of  Maryland  ave- 
nue, whose  course  is  nearly  east  and  west,  and 
Fourteenth  street,  there  is  n  considerable  space 
of  ground  made  by  Water  street,  which  follows 
the  bank  of  the  river,  and  the  other  two  streets, 
which  is  a  public  highway  made  by  tbe  union 
of  all  three  streets  at  that  point.  A  map  or  dia- 
gram found  in  the  record,  and  which  tbe  re- 
porter will  copy,  is  necessary  to  a  clear  under- 
standing of  the  controversy.     [See  next  page.] 

The  Rftilroad  Company  alleges  that  its  in- 
creased traffic  requires  In  the  City  of  Washing- 
ton additional  accommodations  for  receiving, 
storing  and  transferring  freight,  and  that  it  has 
purchased  the  two  squares  mentioned  for  that 
reason,  and  that  it  intends  to  build  a  freight 
depot  on  square  283,  as  being  at  ODce  conve- 
nient for  the  Company  and  more  out  of  the  way 
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of  the  travel,  current  business  and  residences  of 
thecitizens  than  any  point  within  reasonable  dis- 
tance of  tbe  line  of  the  road.  As  their  road  is 
at  present  located  lawfully  on  Maryland  avenue, 
along  which  it  touches  the  city  end  of  the 
bridge,  this  allegation  is  probably  true. 

In  order,  however,  to  reach  square  283  with 
its  trains,  they  must  depart  from  Maryland 
avenue  and  cross  square  287  and  Fourteenth 
street,  which  lies  between  the  two  squares,  or 
they  must  moke  a  curve  from  the  avenue 
around  the  south  end  of  square  267,  and  reach 
square  283  by  the  use  of  the  public  highway 
made  by  the  junction  of  Maryland  avenue, 
Water  street  and  Fourteenth  street,  and,  in  so  [455* 
doing,  depart  from  Maryland  avenue.  The 
Company  gave  notice,  as  required  law,  to  ap- 
pellants, who,  as  Commissioners  of  theDistrict 
of  Columbia,  are  charged  with  tbe  care  and 
protection  of  the  streets  and  other  highways  of 
the  city,  that  it  intended  to  construct  a  lateral 
track,  which,  leaving  its  main  track  on  Mary- 
land avenue  at  a  point  near  its  intersection  with 
Thirteenth  street,  should  cross  square  267  from 
its  east  to  its  west  side,  and  then  crossing  Four- 
teenth street,  would  reach  its  projected  depot 
on  square  233.  Tbe  Commissioners  refused  to 
consent  to  this,  and,  fearing  it  would  be  at- 
tempted without  such  consent,  they  guarded 
tbe  way  across  tbe  street  by  police  force  for 

In  this  condition  of  affairs,  the  Railroad  [456 
Company  filed  its  bill  in  chancery  in  the  Su- 
preme Court  of  the  District  of  Columbia,  pray- 
ing an  Injunction  against  the  Commissoners,  to 
prevent  them  from  interfering  with  tbe  exercise 
of  the  right  which  the  Company  claimed  of  lay- 
ing its  track  across  Fourteenth  street,  and  that 
court  granted  an  injunction  as  prayed. 

The  appeal  of  the  Commissioners  from  this 
decree  brings  the  matter  in  Issue  before  us  for 
review.  Neither  the  pleadingsin  the  case,  nor 
tbe  relief  sought  by  the  bill,  nor  the  decree  of 
the  court,  brings  Into  question  the  right  of  the 
Company  to  purchase  squares  333  and  267,  nor 
the  right  to  erect  on  either  of  these  a  warehouse 
for  the  storage  of  freight.  Nor  does  the  ques- 
tion arise  of  their  right  to  locate  at  that  place 
such  a  depot  as  their  business  requires,  nor  to 
use  it  as  such,  If  they  have  the  right  of  access 
to  it  by  using  tbe  streets  and  highways  of  the 
city  for  that  purpose.  This  court  does  not, 
therefore,  consider  those  questions,  because  the 
only  point  raised  by  the  record  is  tbe  right  of 
the  Company  to  lay  in  or  across  the  streets  of 
the  city  their  railroad  track,  and  use  it  as  a 
means  of  transit  for  its  locomotives  and  cars, 
without  any  express  authorization  by  Act  of 
Congress,  or  the  consent  of  any  authority  rep- 
resenting tbe  City  of  Washington  or  the  District 
of  Columbia. 

Tbe  assertion  of  the  existence  of  such  a  right 
is,  to  say  the  least,  somewhat  novel.  It  Is  not 
known  to  any  member  of  this  court  that  any 
railroad  company ,  whether  its  cars  are  propelled 
by  steam  or  horse-power,  has  ever  claimed  to 
use  the  streets  of  an  Incorporated  city  or  any 
part  of  them,  without  express  authority  from 
some  legislative  body,  or  the  authorities  of  the 
city  governmennt  It  would  be  a  strange  grant 
of  power  which,  authorizing  a  railroad  company 
to  enter  or  even  pass  through  a  city,  should 
SIT 
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try  street  railroad  companies  whose  tracks  oc- 
cupy their  surface.  There  are  some  four  or 
five  of  these  companies,  and  their  cars  are  pro- 
pelled by  horse-power  and  Dot  by  steam.  They 
are  not  only  a  great  convenience  to  the  citizens, 
but  they  have  become  almost  a  public  necessity. 
But  it  is  not  believed  that  a  foot  of  all  these 
tracks  over  all  these  streets  exists  otherwise 
than  by  virtue  of  an  Act  of  Congress  directing 
specifically  and  minutely  where  this  shall  be 
done.  And  no  power  exists  in  one  of  these 
corporations  to  lay  a  track,  ho  wever  short,  any- 
where else. 

The  Railroad  Company  now  asserting  this 
right  runs  lis  cars  from  the  east  side  of  the  city 
to  the  west,  a  distance  of  two  miles  or  more, 
through  a  densely  populated  part  of  the  city, 
over  a  track,  the  location  of  every  foot  of  which 
is  prescribed  with  minuteness  by  Acts  of  Con- 
gress, And  Its  principal  passenger  depot,  lo- 
cated several  hundred  yards  from  the  main  line 
of  its  road  through  the  city,  makes  this  deflec- 
tion from  that  line  solely  by  virtue  of  an  ex- 
press Act  of  Congress,  passed  to  enable  the 
Company  to  do  so. 

It  is  with  these  well-known  facts  before  us 
showing  the  care  with  which  Congress  has  re- 
peatedly exercised  the  power  of  granting,  re- 
fusing and  regulating  the  use  of  the  streets  of 
Washington  for  railroads,  that  we  approach 
the  examination  of  the  statute  or  statutes  which 
are  supposed  to  grant  the  enlarged  power 
claimed:  by  the  Baltimore  and  Potomac  Com- 
pany in  this  instance. 

The  first  and  most  important  of  these  is  the 
Act  of  Congress  of  February  6,  1867,  14  Stat. 
at  L.,  387. 

After  reciting  that  It  is  represented  that  the 
Baltimore  and  Potomac  Railroad  Company, 
Incorporated  by  an  Act  of  the  General  Assem- 
bly of  Maryland,  passed  May  6,  1853,  is  desir- 
ous to  construct  a  lateral  branch  from  Its  road 
to  the  District  of  Columbia,  it  is  enacted  that 
"  said  Company  shall  be,  and  they  are  hereby 
authorized  to  extend  into  and  within  the  Dis- 
trict of  Columbia,  a  lateral  branch,  such  as  the 
said  Company  shall  construct  or  cause  to  be 
constructed,  In  a  direction  towards  the  said 
[468]  District,  in  connection  with  the  railroad  which 
they  are  about  to  locate  and  construct  from  the 
City  of  Baltimore  to  the  Potomac  River,  in 
pursuance  of  their  said  Act  of  incorporation  ; 
and  the  said  Baltimore  and  Potomac  Railroad 
Company  are  hereby  authorized  to  exercise  the 
same  powers,  rights  and  privileges,  and  shall 
be  subject  to  the  same  restrictions  in  the  ex- 
tension and  construction  of  the  said  lateral  rail- 
road into  and  within  the  said  District  as  they 
may  exercise  or  are  subject  to,  under  and  by 
intent  of  their  said  charter  or  Act  of  incorpo- 
ration, in  the  extension  and  construction  of  any 
railroad  within  the  State  of  Maryland,  ana 
shall  be  entitled  to  the  same  rights,  compensa- 
tions, benefits  and  immunities,  fn  the  use  of 
the  said  road,  and  in  regard  thereto,  as  are  pro- 
vided in  their  said  charter,  except  the  right 
to  construct  any  lateral  road  or  roads  within 
the  said  District  from  the  said  lateral  branch  or 
road  hereby  authorized,  it  being  expressly  un- 
derstood that  the  said  Baltimore  and  Potomac 
Railroad  Company  shall  have  power  only  to 
construct  from  the  said  Baltimore  and  Poto- 
mac Railroad  one  lateral  road  within  the  said 
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District  to  some  point  or  terminus  within  the 
City  and  County  of  Washington,  to  be  deter- 
mined in  the  manner  hereinafter  mentioned." 

The  third  section  of  this  Act,  after  describ- 
ing the  care  with  which  the  Company  shall  con- 
struct the  road  across  any  street  or  other  way, 
adds !  "  But  the  said  Company,  in  passing  into 
the  District  aforesaid,  and  in  constructing  the 
said  road  within  the  same,  shall  enter  the  City 
of  Washington  at  such  place,  and  shall  pass 
along  such  public  street  or  alley  to  such  point 
or  terminus  within  said  city,  as  may  be  allowed 
by  Congress,  upon  presentation  of  survey  and 
map  of  proposed  location  of  said  road;  provided 
that  the  level  of  said  location  within  the  said 
city  shall  conform  to  the  present  graduation  of 
the  streets,  unless  Congress  shall  authorize  a 
different  level." 

This  provision  of  the  original  Act,  under 
which  the  Baltimore  and  Potomac  Railroad 
enters  this  city,  has  never  been  repealed  or 
modified,  as  far  as  we  are  aware,  and  it  fully 
asserts  the  purpose  of  Congress  to  retain  in  its 
own  hands  the  right  to  the  use  of  the  streets  of 
the  city  in  regard  to  this  Company  and  its  road, 
as  it  has  in  regard  to  all  others. 

By  another  lct,passedHarchl8,1869,ieStat.  [451 
at  L.,  1,  entitled  as  supplementary  to  the  one 
above  cited,  it  was  declared  "that  said  Company 
might  enter  the  City  of  Washington  with  their 
railroad,  and  construct  the  same  williin  the  lim- 
its of  said  city  on  or  by  whichever  one  of  the 
two  routes  herein  designated  the  said  Company 
may  elect  and  determine',  that  Is  to  say: 

"First.  Beginning  at  the  intersection  of  Boon- 
dary  street  and  North  Carolina  avenue;  thence 
along  said  North  Carolina  avenue  to  South 
D  street.  westwardly,to  Virginia  avenue;  thence 
along  Virginia  avenue,  northwestwardly,  to  the 
intersection  of  South  C  street  and  West  Ninth 

"Second,  Beginning  at  some  point  on  the 

northern  shore  of  the  Eastern  Branch  of  the  Po- 
tomac River,  between  South  L  and  South  M 
streets;  thence  westwardly  between  said  streets 
to  the  intersection  of  Virginia  avenue  with  South 
I.  and  East  Twelfth  streets;  thence  along  said 
Virginia  avenue,  northwestwardly,  to  South  E 
street;  thence  along  said  South  K  street,  west- 
wardly, to  South  Fourth  street;  thence,  by  a 
line  curving  to  the  right,  to  the  north  bank  of 
the  canal;  and  thence  along  the  said  bank  of 
the  canal,  northwestwardly,  to  Virginia  ave- 
nue; thence  along  Virginia  avenue,  northwest- 
wardly, to  the  intersection  of  South  C  and  West 
Ninth  streets." 

Whether  this  was  in  accordance  with  a  map 
or  maps  furnished  by  the  Company  we  are  not 
informed;  probably  It  was.  But  this  was  wholly 
immaterial,  as  this  supplemental  statute  was 
clearly  made  to  allow  the  use  of  these  streets  as 

Srovided  in  section  three  of  the  original  Act. 
y  another  Act,  approved  March  35, 1870,  Cou- 
gress  authorized  the  Company  to  make  some 
changes  in  the  line  of  its  road  between  Esta 
Fourth  street  and  the  terminus  at  the  junction 
of  C  street  south  and  Ninth  street  west,  which 
change,  however,  is  described  with  the  same 
particularity  as  the  routes  above  described,  and 
by  the  same  Act  the  time  for  the  completion  of 
t lie  road  was  extended. 

The  next  Act  of  Congress,  approved  June 
21,  1870,  16  Stat,  at  L.,  161,  also  entitled  as 
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amendatory  of  the  Act  of  July  5, 1867,  author- 
izes the  Company  to  extend  its  road  from  the 
[460]    terminus  at  Ninth  street,  "by  way  of  Maryland 


informing  to  itt  gradi . 
ever  the  Potomac  River  at  the  City  of  Washing- 
ton, known  a*  the  Long  Bridge,  and  extend  their 
tracks  over  said  bridge  and  connect  with  any 
railroads  constructed,  or  that  may  hereafter  be 
constructed,  in  the  State  of  Virginia."  The  Act 
then  delivers  over  Lone  Bridge  to  the  Company 
for  its  use  as  a  railroad  bridge,  with  conditions 
requiring  it  to  be  kept  in  good  repair,  and  open 
to  free  use  as  a  public  Highway  for  all  the 

It  is  by  virtue  alone  of  the  words  of  this  stat- 
ute, which  we  have  cited  in  Italics,  that  the 
road  of  the  Company  is  anywhere  near  the 
bridge,  or  near  the  toeue  in  quo  of  the  present 
controversy.  It  requires  a  larger  measure  of 
liberality  In  couatnifng  grants  of  the  sovereign, 
and  especially  grants  lor  the  use  of  the  streets 
of  a  city  for  a  railroad,  than  we  are  accustomed 
to.  to  discover  in  this  any  authority  to  depart 
from  Maryland  avenue  on  its  way  from  Ninth 
Street  to  the  Long  Bridge. 

The  Company,  having  its  road  well  under 
way.  needed  a  passenger  depot  for  its  business — 
a  need  much  more  important  than  its  present 
need  of  an  additional  freight  depot.  It  did  not, 
however,  attempt  to  establish  one  under  its  gen- 
eral powers,  but  made  application  to  Comrreas, 
which  authorized  its  construction,  and  in  do- 
ing so  described  its  location  with  great  preci- 
sion, and  the  streets  along  which  the  track  must 
go,  in  departing  from  the  right  of  way  already 
granted. 

This  Act  of  March  3,  1871,  required  the  as- 
Bent  of  the  municipal  authorities  of  the  City  of 
Washington  for  the  erection  of  the  depot,  and 
that  assent  was  given  by  a  joint  resolution  of 
the  board  of  aldermen  and  common  council  on 
March  0, 1871.  And  so  necessary  did  the  Com- 
pany deem  the  consent  of  Congress  to  this,  or 
any  other  occupation  of  the  streets  or  public 
property  of  the  city,  that  it  procured  the  pas- 
sage of  the  Act  of  Hay  SI,  1872,  ratifying  the 
action  of  the  city  authorities  in  the  matter,  and 
setting  out  with  greater  detail  the  direction  of 
the  lateral  track  to  the  passenger  depot,  and  the 
streets  over  which  it  should  go. 

The  title  to  the  streets  of  Washington  is  in 
the  United  Stales,  and  not  in  the  city,  or  in  the 
owners  of  the  adjacent  lots.  Patomae  S.  B.  Co. 
v.  Upper  Potomac  Co.,  10»  U.  S.,  672  [Bk.  27, 
L.  ed.  10701.  It  is,  therefore,  eminently  propel 
that  the  right  to  use  them  for  any  other  than 
the  ordinary  use  of  streets  should  proceed  from 
Congress;  and  when  we  consider  the  express 
reservation  of  the  power  to  Congress  to  allow 
this  use  in  the  original  grant  to  the  Company, 
found  in  the  third  section  of  that  Act,  and  the 
detail  and  precision  with  which  every  font  of 
the  track  or  tracks  of  the  road  has  been  pre- 
scribed by  Congress,  and  every  change  which 
expediency  required  has  been  previously  — - 
thorized  by  Congress,  we  can  see  no  place 
the  assertion  of  any  right  in  the  Company  to 
make  other  tracks,  or  changes  in  location  of 
those  now  existing  without  an  Act  giving  the 
consent  of  that  body. 

In  the  face  of  these  statutes  it  is  hardly  ne- 

'the  charter 
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land to  see  if  the  powers  thus  conferred,  and 
which  are  said  to  be  adopted  by  the  Act  of  Con- 
gress, give  this  extraordinary  power. 

It  is  sufficient  to  say  that  we  do  not  find  In 
the  Maryland  charter  of  .that  Company  any 
power  to  use  the  streets  of  a  city  as  an  Incident 
*  its  right  to  run  to  or  from  such  city.    That 

such  right  is  granted  may  be  fairly  inferred 

from  the  fact  that  the  track  of  this  road  runs 
for  two  miles  under  the  City  of  Baltimore  in  a 
tunnel  built  for  that  purpose,  which  must  have 
delayed  the  completion  of  the  road  two  or 
three  years,  and  cost  a  large  sum  of  money. 
The  Company  certainly  would  not  have  used 
this  expensive  underground  roadway  if  any- 
thing in  its  charter  authorized  it  to  use  the  sur- 
face streets  of  the  city. 

And  if  the  construction  which  counsel  place 
upon  that  charter  is  sound,  it  is  very  certain 
that  Congress  did  not  intend  extending  that 

Ewer  of  the  Company  into  the  District  of  Co 
nbia,  and  part  with  its  own  control  of  the 
streets  and  highways  of  Washington  City,  for 
such  a  power  la  in  conflict  with  the  express 
language  of  the  Act,  and  with  the  constant 
practice  under  it. 

We  are  referred  by  counsel  to  the  Revised 
Statutes  of  the  District  of  Columbia,  chapter 
IB,  concerning  Corporations,  Clause  7  of  that 
chapter  provides  for  the  voluntary  associa- 
tion of  individuals  into  corporations  for  build- 
ing railroads  in  the  District,  It  grants  these 
corporations,  when  formed  in  compliance  with 
the  rules  there  prescribed,  all  the  usual  powers 
of  such  companies  organized  under  State  stat- 
utes, and  all  that  are  necessary  to  the  operation 
of  a  railroad,  and  the  powers  thus  conferred  are, 
in  the  main,  very  liberal. 

There  are  two  reasons,  however,  why  these 
provisions  can  give  no  aid  to  the  Baltimore  and 
Potomac  Company, 

1.  That  Corporation  is  organized  under  a 
special  statute  of  the  State  of  Maryland,  and  is 
a  corporation  of  that  State.  The  Act  of  Con- 
gress of  February  5, 1867,  merely  authorized 
that  Maryland  Corporation  to  extend  iti  road  in- 
to the  District  of  Columbia,  and  in  defining  the 
powers  which  the  Company  should  exercise  in 
the  District,  it  referred  to  and  adopted,  in  the 
main,  the  Act  of  the  State  of  Maryland  grant- 
ing the  charter. 

This  was  three  years  before  the  general  in- 
corporation law  was  enacted  by  Congress,  and 
the  Company  has  never  organized  under  that 
law,  or  professed  to  be  governed  by  It,  or  as- 
serted itself  to.  be  a  corporation  of  the  District 
of  Columbia.  Whether  it  could  do  this  or  not 
it  Is  unnecessary  to  decide,  but  it  Is  very  plain 
that  the  power  conferred  by  that  Act  waa  de- 
signed only  for  corporations  organized  under 
it,  and  is  not  conferred  on  corporations  created 
by  States  of  the  Union,  governed  by  the  laws 
of  those  States. 

2.  But  if  this  were  not  so,  and  if  this  Com- 
pany could  exercise  all  the  powers  which  that 
statute  grants  to  corporations  organized  under 
it,  the  statute  itself  shows,  as  all  the  legislation 
by  Congress  has  shown,  both  before  and  since, 
that  that  body  never  Intended  to  part  with  the 
right  to  designate  the  route  of  a  railroad  through 
the  dry,  and  on  what  streets  its  track  should 
be  located,  and  which  streets  it  should  use. 
This  is  plain  from  one  of  the  closing  sections 
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of  tbe  chapter  of  the  Revised  Statutes  on  that  Henry  Mlxter  was  named  aa  the  plaintiff  In- 
•abject,  namely:  stead  of  George  Millar. 

"Sec.  678.  No  railroad  shall  be  built  under      True  oopj-    Tost: 


the  provisions  of  this  chapter  until  the  route 
and  termini  of  such  road  have  been  approved 
by  Congress." 

This  section  of  the  general  law  for  the  vol- 
untary organization  of  corporations  for  build- 
log  railroads  in  the  District  of  Columbia,  ex- 
■*]  presses  the  same  Idea  and  the  same  purpose 
that  section  three  of  tbe  Act  authorizing  the 
Baltimore  and  Potomac  Company  to  enter  the 
District  does,  namely:  to  retain  in  tbe  hands  of 
Congress  the  absolute  control  of  the  use  of  the 
streets  of  the  city  by  any  railroad  company 
whatever. 

We  are  of  opinion  that,  when  this  Company 
wishes  to  depart  in  any  direction  from  tbe  line 
of  its  present  track:  as  prescribed  for  it  by  Acts 
of  Congress,  it  most  obtain  permission  to  do  so 
from  that  body.  And  that  Congress,  and  not 
the  court  nor  the  Company,  la  the  Judge  of  the 
expediency  or  the  necessity  of  such  change, 
and  of  the  manner  in  which  the  public  good 
requires  ft  to  be  made  and  the  safeguards  which 
should  accompany  It. 

The  Decree  of  the  Supreme  Court  of  the  Dit- 
triet  of  Columbia  it  ravened,  and  the  cole  re- 
manded, with  direction!  to  dttmitt  the  bill. 

James  H.  McKennev,  Clerk,  Sup.  Court,  D.  B. 


James  H.  MaKenner,  Clerk,  Bup.  Court,  U.  8. 


ATLANTIC  PHOSPHATE  COMPANY, 
-PfjT.  in  Brr., 


JOHN  0.  GRAFFLIN. 
See  8.  C„  Reporter's  ea.,  UB-601. 


PACIFIC  NATIONAL  BANK  OF  BOS- 
TON,  Ftff.  in  Err., 

GEORGE  MIXTER. 

(Bee  8.  C.,  Reporter's  od.,  *63-«4.) 
Bond  for  cottt—tto.   1001,  B.   S.—mittake  in 


L  No  bond  S3  required  In  a 


_  ... >, by  or  antra*  In- 
solvent National  Banks  when  brought  to  this  court 
br  direction  of  the  Comptroller  of  the  Currency. 

1  Where  tbe  record  shows  that  the  Comptroller 
directed  a  writ  of  error,  a  mistake  In  name  Is  no 
ITOundfor  dlimkHil. 

[No.  1124.1 
Submitted  Apr.  13,1885.  Decided  Apr.  to,  188S. 

ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Massachusetts. 
On  motion  to  dismiss. 


Sta 


K 


„  Banner,  for  plaintiff  In  error, 

Mr.  Chief  Juttice  Walte  delivered  tbe  opin- 
ion of  tbe  court: 

This  motion  is  denied.  Under  section  1001 
of  tbe  Revised  Statutes  no  bond  for  the  prose- 
cation  of  the  suit,  or  to  answer  in  damages  or 
costs,  is  required  on  writs  of  error  or  appeals 
laming  from  or  brought  to  this  court  by  di- 
rection of  tbe  Comptroller  of  the  Currency  In 
■nits  by  or  against  Insolvent  national  banks,  or 
tbe  receivers  thereof.    This  is  such  a  case. 

There  is  abundant  evidence  in  tbe  record  that 
(he  direction  from  the  comptroller  to  tbe 


cefver  was  to  take  < 

case,  although,  by  mistake  In  t 
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..  ERROKto  the  Circuit  Court  of  the  United 

States  for  the  District  of  South  CaroIInla. 

The  history  and  facta,  of  the  case  appear  in 
the  opinion  of  the  court. 

Meter*.  B.  Lord  and  James  Conner-,  for 
plaintiff  in  error. 

Meesri.  Chat-lea  Nephew  Writ  and 
James  Lowndes,  for  defendant  In  error. 

Mr.  Juttice  Blatchford  delivered  the  opin- 
ion of  tbe  court: 

This  is  an  action  at  Uw,  brought  in  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  South  Carolina,  by  John  C.  Grafnui  against 
tbe  Atlantic  Phosphate  Company,  a  South  Car- 
olina Corporation.  The  complaint  sets  forth 
as  a  first  cause  of  action,  that  the  defendant  is 
indebted  to  the  plaintiff  in  the  sum  of  $2,702. 60, 
with  interest  from  February  24,  1881,  "the 
same  being  due  to  the  plaintiff  for  a  cargo  of 
kainit,  sold  and  delivered  by  tbe  plaintiff  to  tbe 
defendant,  "on  that  day,  "at  the  special  instance 
and  request  of  the  defendant."  It  sets  forth 
four  other  like  causes  of  action,  for  cargoes  of 
kainit,  amounting  to  $8,847.55,  March  8, 1881; 
$1,743.37,  March  15,  1881;  $5,088.58,  March 
18,  1981;  and  $3,488.37,  March  18,  1881.  Bills 
of  particulars  are  annexed,  showing  tbe  ves- 
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_jj  and  there  is  added  ft  cause  of  action 

for  that  sum,  with  interest,  as  money  advanced, 
laid  out  and  expended,  by  the  plaintiff  for  the 
use  of  the  defendant,  at  its  special  instance  and 
request.  The  cargoes  are  stated  to  amount  to 
8,000  (Ml. 

The  answer  contains  a  general  denial  of  all 
the  causes  of  action.  It  also  avers  a  purchase 
by  the  defendant,  in  May,  1880,  through  one 
Dunan,  of  Baltimore,  representing  himself  as 

Tot  of  one  Radde,  of  Hamburg,  of  2,500  tons 
kainit,  to  be  shipped  between  August  1, 
1880,  and  October  81,  1880;  further  purchases 
by  it,  afterwards,  from  the  same  parties,  of 
1,550  tons,  for  future  shipment,  all  by  Janu- 
ary 1, 1881;  the  receipt  by  it  of,  and  payment 
for,  1,080  tons  on  the  2,  MO  tons' contract;  its 
receipt  of  the  Ave  cargoes  sued  for;  and  its 
willingness  to  pay  for  the  cargoes  according  to 
the  contracts  therefor,  subject  to  its  claims  for 
damages  for  the  nonperformance,  by  the  vend- 
ors, of  the  contract  of  Hay,  I860,  in  that  the 
cargoes  were  not  shipped  within  the  time  and 
In  the  manner  specified  In  the  contract,  but 
arrived  when  the  business  of  the  year  was  over, 
and  when  the  goods  were  much  depreciated  in 
value;  which  damages,  amounting  to  $9,586.83. 
It  claims  to  recoup. 

The  answer  also  avers,  that  the  defendant 
purchased  the  cargoes  mentioned  In  the  com- 
plaint, at  Hamburg,  under  the  contract,  and 
received  the  same  under  the  circumstances 
above  set  forth,  and  was,  from  the  time  of  the 
shipment  of  the  kainit,  the  owner  thereof;  that 
the  invoices  for  all  of  the  cargoes  shipped  * 
Radde  to  the  defendant  were  in  the  name 
Dunan:  that,  on  January  25,  1861,  Dunan  re- 
quested the  defendant  to  return  his  Invoices 
and  substitute  similar  ones  in  the  name  of 
Orafflin,  and  It  did  so,- but  it  never  made  any 
new  contract.  In  regard  to  any  of  the  cargoes, 
with  Grafflin;  that  it  never  received  any  notice 
of  the  assignment  of  the  contract  or  cargoes  '  ~ 
GrafJlin;  that,  if  Grafflin  advanced  money  i 
the  cargoes,  he  did  so  subject  to  the  rights 
the  defendant  under  the  contract,  and  was  co 
versant  with  those  rights;  and  that  Grafflin  was 
the  real  principal  in  the  contract. 

To  the  counterclaim  so  set  up  the  plaintiff  re- 
plied, alleging  that  he,  and  not  Radde,  owned 
the  kainit;  that  it  was  sold  and  delivered  to, 
and  accepted  and  received  by,  the  defendant,  as 
the  property  of  the  plaintiff,  free  from  the  claim 
made  for  recoupment;  and  that  he  and  the  de- 
fendant never  occupied  any  other  relations  than 
those  of  seller  and  buyer  of  the  kainit,  set 
forth  in  the  complaint,  at  the  prices  agreed  to 
be  paid- 

The  case  was  tried  before  a  jury,  and  resulted 
in  a  verdict  for  the  plaintiff  tor  the  $10,450.42, 
with  Interest  on  the  amount  of  each  cargo  from 
the  date  of  its  delivery;  and  there  was  a  judg- 
ment accordingly,  to  review  which  the  defend- 
ant brings  this  writ  of  error. 

The  bill  of  exceptions  embodies  all  the  evi- 
dence, by  a  stipulation  between  the  parties, 
made  in  this  court.  There  was  no  dispute  as 
to  any  material  Question  of  fact  The  transac- 
tions originated  In  the  following  letter,  dated 
April  39,  1880,  from  Dunan,  at  Baltimore,  to 
Pelzer,  Rodgera  &  Co.,  at  Charleston,  they  be- 
ing the  general  agents  there  of  the  defendant: 


e  United  States. 
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Radde  cables  sell  Atlantic  2,600  tons  beat 
quality  Eagle  Mine  genuine  raw  kainit,  guar- 
anteed to  test  not  below  24  per  cent  sulphate 
of  potash  by  the  German  chemist.  Dr.  Ulex; 
to  be  shipped  during  the  summer  and  fall 
months — say  from  August  to  October  inclu- 
sive—for (7.60  per  ton  of  2,240  lbs.  in  taking 
Hamburg  weights.  The  kainit  to  be  delivered 
at  your  Atlantic  Phosphate  Company's  wharf, 
Ashley  river.  Port  of  Charleston,  S.  C.  The 
price  of  $7.50  per  ton  includes  cost,  freight  and 
— — ranee  to  your  wharf.  From  the  price,  as  the 
itity  is  large,  I  will  rebate  10  cents  per  ton, 
us  of  payment,  cash  on  delivery  of  each 
cargo."  Felzer,  Rodgera  &  Co.  replied,  by 
writing  to  Dunan,  on  May  10,  1880,  as  follows: 
"  We  will  take  2,500  tons  of  best  kainit,  as  de- 
scribed by  you,  to  test  not  less  than  24  percent 
sulphate  of  potash,  to  be  delivered  at  our  wharf 
on  Ashley  river,  at  seven  dollars  fg*  per  ton  of 
2,2*0  lbs." 

To  enable  Radde  to  send  the  cargoes  to  the 
defendant,  the  plaintiff,  who  resided  in  Balti- 
more, at  the  request  of  Dunan,  and  for  a  com- 
Bnsation  of  1  per  cent  commission,  paid  to 
n  by  Dunan,  sent  to  Radde,  at  Hamburg,  a 
credit  with  Brown,  Shipley  &,  Co..  of  London, 
for  the  amount  of  five  cargoes,  under  which 
Radde  drew  on  Brown,  Shipley  &  Co.,  paying 
them  their  commission,  and  Brown,  Shipley  £ 
Co.  drew  on  the  plaintiff.  They  received  the 
shipping  documents  from  Radde  and  sent  them 
to  the  plaintiff,  and  be  paid  their  drafts.  He 
directed  them  to  ship  the  cargoes  to  Charleston. 
The  shipping  documents  consisted  of  bills  of 
lading,  charter  party,  consular  invoices  for  en- 
try at  the  custom-house,  certificates  of  analysis 
and  weight  in  Hamburg,  and  memorandum  in- 
voices. ThedeclarationsbeforctheUnitcdState* 
consul,  at  Hamburg,  were  made  by  Radde,  as 
owner,  and  they  named  the  plaintiff  as  the  con- 
signee at  Charleston;  and  they  and  the  consular 
certificates  named  Charleston  as  the  intended 
port  of  entry.  The  invoices  referred  to  in,  and 
annexed  to,  the  consular  certificates  named  the 
plaintiff  as  the  consignee.  The  billsof  lading  set 
forth  that  the  kainit  was  to  be  delivered  at  the 
Port  of  Charleston,  at  the  Atlantic  Phosphate 
Company's  wharf, on  Ashley  River,  "unto  Mr,  J.  [4U 
C.  Grafflin,  or  his  assigns.  The  Hamburg  doc- 
larations  and  invoices  and  consular  certificates 
were  presented  by  the  plaintiff  at  the  custom- 
house at  Baltimore,  and  he  made  oaths  to  en- 
tries, before  a  deputy  collector  at  the  custom- 
house there  that  the  goods  were  assigned  to  "J. 
C.  Grafflin,  Charleston,"  and  the  papers  were 
verified  by  the  collector  of  customs  ut  Balti- 
more, and  were  passed  by  the  cashier  of  cus- 
toms at  that  custom-house.  These  papers  and 
the  bills  of  lading,  in  this  condition,  for  all  the 
cargoes  (the  bills  of  lading  probably  Indorsed 
in  blank  by  the  plaintiff,  though  this  is  not 
clear),  were  put  by  the  plaintiff  into  the  bands 
of  Dunan,  at  Baltimore,  and  Dunan  sent  them 
all  to  Pelier,  Rodgera  &  Co.,  before  January 
23,  1881,  with  Invoices  made  out  in  his  (Du- 
nan'a)  name,  for  the  five  cargoes  fn  question. 
On  that  day,  Dunan  wrote  to  the  company  as 
follows:  "  Atlantic  Phosphate  Co.,  Charles- 
ton, S.  C.  Gentlemen,  I  wish  to  withdraw 
all  my  invoices  sent  you  with  the  documents 
for  these  cargoes,  and  substitute  instead  in- 
closed Invoices  from  Mr.  John  C.  Graffito, 
~  11*  V.  8. 

Digitized  by  OOOgle 


1874. 


Phosphate  Cokpamt  t.  Ghutu*. 


■a  all  these  cargoes  came  out  Id  his  name,  and 
yon  will  please  return  to  me  my  invoices,  by  re- 
tain mail.  In  remitting  for  these  cargoes,  please 
remit  in  name  of  John  C.  Grafflin,  through  me. 
In  the  future,  I  will  always  furnish  invoice  in 
favor  of  name  in  which  the  cargo  comes  for- 
ward. I  inclose  you  herewith  Mr.  John  C. 
Grafflin's  invoices  for  the  cargoes  which  are 
now  coming  forward,  and  for  which  you  have 
the  documents."  Incompliance  with  this  re- 
quest, the  invoices  which  Dunan  had  sent  were 
returned  to  him  by  the  defendant,  and  it  re- 
tained the  Invoices  from  Grafflin-  All  this  took 
place  before  any  of  the  five  cargoes  arrived  at 
Charleston.  The  following  is  the  form  of  one 
of  the  substituted  invoices:  "  Baltimore,  Janu- 
ary IS,  1881.  Atlantic  Phosphate  Co., Charles- 
ton, B.  C,  bought  of  John  C.  Grafflin;  A  car- 
go of  genuine  kainit,  shipped  per  Batavia,  Capt . 
G.  Linde,  to  Charleston,  S.  C,  weighing  400 
tons,  sold  at  $7.50  per  ton."  etc  The  total 
amount  of  these  Invoices  was  $14,400.43.  At 
this  time,  Pelzer,  Rodgers  &  Co.  had  in  their 
possession  a  power  of  attorney,  dated  August 
81,  1880,  executed  by  the  plaintiff,  appointing 
rj  the  members  of  that  firm,  Ave  in  number,  by 
name,  or  either  of  them,  his  attorneys,  to  en- 
ter In  his  name,  at  the  custom-house  at  Charles- 
ton, all  merchandise  which  might  thereafter  be 
Imported  by  him,  or  which  might  arrive  con- 
signed to  him,  or  in  which  he  might  be  inter- 
ested as  principal  or  otherwise.  When  the  sev- 
eral cargoes  arrived  at  Charleston,  Mr.  Ingles- 
by,  one  of  the  firm  of  Pelzer,  Rodgers  &  Co., 
acting  under  this  power  of  attorney,  entered 
them  at  the  custom-house  there  in  the  name  of 
the  plaintiff.  The  entries  described  the  mer- 
chandise as  "Imported  by  John  C.  Grafflin,"  aud 
were  signed  "  John  C.  Grafflin,  per  Trios.  8. 
Inglesbr,  Atty. ,"  and  Inglesby  took  the  entry 
oaths,  as  agent  of  the  owner,  to  the  invoices  and 
bills  of  lading  presented  on  entry,  and  fn  each 
swore  that,  to  the  best  of  bis  knowledge,  J.  C. 
Grafflin  was  the  owner  of  the  goods  "men- 
tioned in  the  annexed  entry." 

On  these  papers,  the  defendant  received  and 
accepted  the  cargoes  and  then  refused  to  pay 
the  plaintiff  for  them.  He  had  confidence  in 
the  pecuniary  responsibility  of  the  defendant, 
and.  therefore,  was  willing  to  deliver  the  car- 
goes, and  waive  any  lien  on  them,  and  accept 
the  defendant  as  his  debtor.  The  defendant  did 
not  and  does  not  make  any  complaint  as  to  the 
quality  of  the  kainit.  No  objection  based  on  a 
breach  of  the  contract  of  May,  1880,  as  to  the 
lateness  of  delivery,  was  made  until  after  the 
Sve  cargoes  were  received.  The  plaintiff,  if 
advised  at  the  time  of  any  such  claim,  could 
have  sold  the  cargoes  elsewhere.  He  bought 
the  cargoes,  but  he  did  not  assume  the  contract, 
and  he  was  under  no  obligation  to  fulfill  it  or  to 
deliver  the  cargoes.  But  the  defendant,  in  ac- 
cepting the  cargoes  from  him,  on  all  the  facts 
of  the  oase,  as  above  set  forth,  entered  into  the 
relation  of  purchaser  of  the  cargoes  from  him, 
to  be  paid  for  on  delivery,  without  reference  to 
amy  claim  against  Radde  or  Dunan  for  a  breach 
of  the  contract  of  May,  1880.  It  was  admitted, 
■t  the  trial,  that  the  damages  for  such  breach 
were  $10,000. 

At  the  close  of  the  trial,  the  defendant  prayed 
the  following  instructions  to  the  jury,  each  of 
which  was  refused  by  the  court,  and  to  each 
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refusal  the  defendant  excepted:  "(1.)  If,  from 
the  testimony,  the  Jury  believe  that  the  Atlan- 
tic Company  never  requested  Grafflin  to  sell  [49S] 
them  these  cargoes,  and  that  there  was  no  agree- 
ment between  Grafflin  and  the  Atlantic  Com- 
6 any  for  the  sale  by  Grafflin,  and  the  purchase 
y  the  Atlantic  Company,  of  these  cargoes,  the 
action  cannot  be  supported,  and  the  verdict 
should  be  for  the  defendant.  (3.)  If,  from  the 
evidence,  the  jury  are  satisfied  that  the  Atlantic 
Company  purchased  these  cargoes  from  Radde, 
and  that  all  that  Grafflin  did  was  to  advance 
money  to  Radde  or  furnish  a  credit  to  him,  and 
that  he  received  the  bills  of  lading  from  Radde 
as  security  for  his  advances,  then  Grafflin  had 
only  a  special  property,  and  his  transfer  of  the 
bills  of  lading  to  the  Atlantic  Company  was 
not  a  sale,  and  he  cannot  maintain  an  action  for 
goods  sold  and  delivered.  (8.)  To  produce  a 
change  of  property  from  the  shipper  to  the  con- 


between  the  parties  by  which  the  one 
agreed  to  sell  and  the  other  to  buy.  (4)  If  the 
Jury  believe  that  Grafflin  was  aware  of  the  con- 
tract of  sale  made  by  Dunan  for  Radde  to  the 
Atlantic  Company,  and  that  the  transfer  of  the 
bills  of  lading  by  Grafflin  to  the  Atlantic  Com- 
pany was  in  pursuance  of,  and  in  execution  of, 
that  contract,  then  there  was  no  sale  by  Grafflin 
to  the  Atlantic  Company,  and  the  plaintiff  can- 
not recover.  {0.)  If  Grafflin  had  a  lien  on  these 
cargoes  for  his  advance*  to  Radde,  and  parted 
with  the  goods  without  any  agreement  by  the 
Atlantic  Company  to  pay  his  advances,  he  has 
lost  bis  lien  and  must  loot  to  the  party  to  whom 
he  advanced,  for  his  redress." 

The  Circuit  Court  Instructed  the  Jury  as  fol- 
lows: "If  the  Jury  find  from  the  evidence,  that 
the  defendant, through  Dunan,  purchased  from 
Radde,  upon  a  contract  made  between  Radde 
and  the  defendant,  the  kainit  mentioned  in  the 
pleadings  and  evidence,  and  that  the  plaintiff 
made  the  advances  to  Radde  for  the  purchase 
of  the  kainit,  and  had  the  bills  of  lading  and 
invoices  made  out  in  his  name  as  the  proof  of 
bis  ownership  and  the  amount  of  his  advances, 
and  forwarded  to  Pelzer,  Rodgers  &  Co.  his 
power  of  attorney  authorizing  them  to  enter  the 
said  merchandise  in  his  name  as  owner,  they 
being  the  agents  of  the  Atlantic  Phosphate 
Company,  and  to  deliver  the  same  to  the  said  [499] 
Company, which  acepted  the  merchandise, then 
the  jury  must  find  for  the  plaintiff  the  amount 
of  the  plaintiff's  advances  on  the  cargoes  in 


spoken  of  above,  the  claim  of  the  defendant  for 
damages,  if  any,  being  against  them  and  not 
against  the  plaintiff."  To  this  instruction  the 
defendant  excepted. 

The  Jury  having  come  in  with  a  verdict  for 
the  plaintiff  for  $10,450.43,  with  interest  from 
the  date  of  the  delivery  of  each  cargo,  the  de- 


court  ruled  that  interest  was  due,  and  so  in- 
structed the  Jury,  and  the  defendant  excepted. 
The  verdict  was  then  rendered  for  $16,400.42, 
"  with  interest  on  the  amount  of  each  cargo 
from  the  date  of  delivery  thereof,  being  five 
days  after  the  date  of  entry,"  all  objection  to 
the  form  being  waived. 


zPdb,C00^fc 


81B-B10                            Supreme  Court  or  Tax  United  States.  Oct.  Tin, 

The  facts  of  the  case,  and  the  views  before  House,  12  8.  C,  600,  In  1879,  and  in  Child*  T. 

stated  as  to  the  relations  of  the  parties,  show  Pratee,  15  Id.,  612,  In  1880,  interest  was  recor- 

that  the  propositions  contended  for  by  the  de-  ered  against  a  purchaser  of  land  for  cosh  at  a 

fondant  were  properly  rejected,  and  that  there  judicial  sate. 

was  no  error  in  the  instructions  to  the  jury.  In  the  present  case,  the  objection  made  at 

Indeed,  the  court  might  properly  have  directed  the  trial  was  not  because  of  the  want  of  a  count 

*  verdict  for  the  plaintiff.     A  contract  of  sale  for  interest,  but  because  interest  w— ■  "  "-*  ■*"*• 


by  Grafflin  to  tbe  defendant,  and  of  purchase  bj  on  an  open  account."    The  case  was  not  one 

it  from  him,  arose,  in  judgment  of  law,  outof  of  an  open  account,  in  the  sense  of  any  rule  as 

the  undisputed  facts.  The  plaintiff  had  become  to  interest,  and  the  holding  of  the  Court,  that 

tbe  owner  of  toe  goods.     The  defendant,  by  the  Interest  was  due,  was  correct, 

acceptance  of  the  cargoes  under  ibe  documents,  Judgment  a" 

was  estopped  from  treating  him  as  other  than      "• "" ' 

owner.  It  abandoned,  so  far  as  tbe  plaintiff 
was  concerned,  its  relation  with  Dunan  and 
Badde,  and  its  claim  for  damages,  and  cannot 

SStoSS.  ""  P°""°°  °'  ""  m"A"  "  "■  WILLIAM  R.  SCHOFIELD,  PIT-  <»  Err..     I 

The  "  advances  "  spoken  of  in  the  instruction  «. 

given  were  the  same  as  the  amount  of  the  "  in-  CHICAGO,      MILWAUKEE     AND      ST. 

voices  "there  spoken  of,  made  out  iu  the  name  PAUL  RAILWAY    COMPANY, 
•f  tbe  plaintiff.     The  amount  of  both  was 

115,450.42,  and  that  was  the  amount  of  the  (SeeS.CEeporter'sed^slS-elB.) 

recovery,  being  the  sale  price.     There  was  no  Ptnonai   injuria -contributory    negligtnee- 

crrormtheformof  the  instruction,  to  the  pre ju-  praetiee—ahen  proper  for  court  to  direct  tf. 

diceofthedefendant.  diet  for  defendant. 

There  having  been  a  contract  of  sale,  by  mu-  '  " 
tual  assent,  and  the  contract  having  been  eie-  *l.Tbedoctrli>elatddawnlnBa]lroadCa.v.Bous>- 
cuted  by  the  vendor,  by  the  delivery  of  the  Jgn.  85  V.  8.,  897,  cited  and  applied  to  tbe  facta  of 
.BOOT  goods,  the  liability  of  the  vendee  to  pay  for  J  whereapenon,lnaslel«h  drawn  br  one  horn, 
them  on  delivery.  in  the  absence  of  other  terms,  on  a  wagon  road,  approaching-  a  crossing  of  a  rail- 
accrued,  and  the  law  raises  an  implied  contract  road  track  with  wbloh  he  was  familiar,  could  have 

»w-««  T""ji«*",m)r  sasffT«ssMS,5sa*Mj 

money,  which  was  liquidated  by  the  terms  of  tlie  looked  from  a  point  at  anr  distance  wttiiinino  teat 


invoices  In  the  name  of  the  j 
and  retained  by  the  defendant. 


ly  the  terms  ol  tlie  looked  from  a  point  at  an;  distance  within  800  feet 

plaintiff,  received  from  the  crossing,  and  was  struck  by  the  train  at 

j%.i      ii,,.i,  ,.  11,0  the  crosslntr  and  lrjlured,  be  was  aulltr  of  contrib- 

"T   **'^"c"  "J    \"Z.  """"""V      BuCj!J?  "*  utory  negirgence.  evon  though  the  train  was  not 

rule  of  the  general  commercial  law.     Dodge  v.  B  regular  ono,  and  was  running  at  a  high  rate  of 

Perkin;  9  Pick.,  868,  888;  Foote  v.  Blanehard,  -roeeS,  and  did  not  stop  at  a  depot  TO  rods  from  tbe 

6Allen,931:  For.  a-wssiwrv.  Jn««,2N.  Y..  H^^'Hi^V'^^-hiS^  ^hJ±.?£^ffi 

iok    »■    ■          n...   a  w  v     inn      ti :.  Oame,and  did  not  Wow  a  whistle  or  ring  a  Dell  M- 

135;  Etterly  v.  Cole,  8  N.Y.,  502.     The  case  is  tween  thedepotandtheorossiog. 

not  one  of  an  open  running  account,  but  is  of  B.  On  these  facts.  It  was  proper  for  the  trial  court 

the  class  where  there  is  a  stipulated  term  of  to  dlrrot  a  verdict  fprtbe^endant. 

credit,  which  has  expired.  .        .  .       „  A  ,*£.,    J    ..  .  „     ,    .._, 

We  do  not  find  anything  in  tbe  decisions  in  ArB^d  Apr.  17,  tl,  1885.  Headed  Mag  i,  188$. 

8011111  ,C"I^fS"1Vh     ™'d(f0rbld  ?e£}ow-  TNerrorto  the  Circuit  Court  of  the  United 

fflSL^i  l*Z*  i*oTF££T\kh  &Z2  ■*■  States  for  the  District  of  Minnesota, 

Onumk,  1  Harp.  (8.C.)  L.,8»8,tn  1824,  interest  Th    hfato         d  f^     f  ^                      fe 

wasdisaltowedonabookaccoUnirorgoods,be-  ^SSli^S  court.          »—••««*-■■ 

™w^ SMtelTJI^iliSaS^'iS  Xiin.  S.  L.  Pierce  and  John  B. Sanborn, 

pay  for  the  goods  in  cotton  in  sixty  days,  and  .     nbunliff  in  error 

otherwise  to ( pay  interest  after  sirtv -days,  there  $   chme.E.  IWdravu,  for  defendant  in 

was  no  count  on  the  agreement.    A  like  decision  ^' •*'""—"■■«■»«•»»■*«*  "™™"«"  " 

was  made  in  ScAermernorn  v.  Perman,  2  Bailey,  ' 

riM1™'™^",;.™ 'iift  t,  "'■  **"  BUtchford  deltas  theopta. 

in  Io4o,  on  a  count  for  negroes  sold,  oat  no  (_„  _.  ,.,.,  „.„_,. 

lo«  by. common  crriei,  on  the  ground  th.t  Sf??ttl^t2  K ™rf™ ?S ^  S^S 

tie  cotton  .«.e«b  ^cl,  u  the  pi.ee  ot  de-  5„f»J SJlff. .'Si! ™?g,™  "Kii! 

Utctj.  «.d  IB  ™lu.  m  taken  on  i  ch  mle.  "^"JfciS.    %Sj   SSl  -     5^ 

uoihlonijthepWntin.whowu.thcrefore:  P0"-  »  m""»°<*-    The  trin  >.  ronnin, 

entitled  tolnterert  on  the  Tulue.    luArtwldv.  *Heednoteabr  Mr.  J«Mh  BuXcsdomi. 
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north  on  the  east  bank  of  the  Mississippi  River, 
through  Newport,  to  St.  Paul,  about  four 
o'clock  in  the  afternoon,  in  daylight,  on  Sun- 
day, the  track  was  straight  from  the  crossiog 
to  a  point  2,330  feet  south  of  it,  and  the  coun- 
try was  flat  and  open.  The  plaintiff  washim- 
wf  driving,  with  a  companion  in  the  sleigh, 
in  a  northerly  direction,  on  a  wagon  road  which 
ran  in  the  same  general  course  with  the  rail- 
road, and  to  the  west  of  it,  and  attempted  to 
cross  it  from  the  west  to  the  east,  as  the  train 
approached  from  the  south.  The  crossing  was 
70  rods  to  the  north  of  the  depot  at  Newport. 
Opposite  the  depot,  the  wagon  road  was  280 
feet  distant  to  the  west  of  the  depot.  The 
plain  tilt  had  a  slow  horse,  and  was  following 
the  beaten  track  in  the  snow.  When  he  arrived 
at  a  point  in  the  wagon  road  600  feet  from  the 
crossing,  he  could  there,  and  all  the  way  from 
there  till  he  reached  the  crossing,  have  an  un- 
obstructed view  of  the  railroad  track  to  the 
south,  and  of  any  train  on  it,  from  the  crossing 
back  to  the  depot;  and,  when  he  reached  a  point 
In  the  wagon  road  33  feet  from  the  crossing, 
be  could  nave  an  unobstructed  view  to  a  con- 
siderable greater  distance  southward  beyond 
the  depot  The  evidence  shows,  that,  if  the 
train  had  passed  the  depot  when  the  plaintiff 
was  at  a  point  600  feet,  or  any  less  number  of 
feet  from  the  crossing,  he  could  not  have  failed 
to  see  the  train,  if  he  bad  looked  for  it;  and 
that,  if  the  train  had  not  reached  the  depot, 
when  the  plaintiff  arrived  at  a  point  33  feet 
from  the  crossing,  he  could  not  at  that  point, 
or  at  any  point  in  the  33  feet,  have  failed  to  see 
the  train  beyond  and  to  the  south  of  the  depot, 
if  be  had  looked  for  it.  When  the  train  passed 
the  depot  the  plaintiff  was  at  least  100  feet  from 
the  crossing.  The  train  consisted  of  a  locomo- 
tive engine  and  seven  or  eight  cars.  The  engine 
117]  whistled  ata  point  4,300  feet  south  of  the  depot 
which  was  the  whistling  place  for  that  der  ~~ 
The  wind  was  blowing  strongly  from  norti 
south.  The  man  in  company  with  the  plaintiff 
was  killed  by  the  accident,  as  was  the  horse. 
The  plaintiff  resided  in  the  neighborhood,  and 
was  familiar  with  the  crossing.  After  the  ac- 
cident, the  men,  horse  and  sleigh  were  found 
on  the  west  side  of  the  railroad,  showing  that 
they  bad  been  struck  as  they  were  entering  on 
the  crossing.  The  train  was  not  a  regular  one 
and  no  train  wasdue  at  the  time  of  the  accident: 
It  was  moving  at  a  high  rate  of  speed;  it  did  not 
slop  at  the  depot;  and  it  gave  no  signal  by 
blowing  a  whistle,  or  ringing  a  bell,  after  it 
passed  the  depot 

The  ground  upon  which  the  circuit  court  di- 
rected ft  verdict  for  the  defendant  (3  McCrary, 
388)  was,  that  the  plaintiff,  by  his  own  show- 
ing was  guilty  of  contributory  negligence,  what- 
ever negligence  there  may  have  been  on  the 
part  of  the  defendant.  Applying  the  test  that. 
If  it  would  be  the  duty  of  the  court,  on  the 
plaintiff's  evidence,  to  set  aside,  as  contrary  to 
the  evidence,  a  verdict  for  the  defendant  if 
given,  the  court  had  authority  to  direct  a  ver- 
dict for  the  defendant,  it  considered  the  case 
under  the  rules  laid  down  in  Improvement  Co.  v. 
8ttad,M  U.S. ,  161  [Bk.  24.L.  ed.  4031,  and  espe- 
cially in B.  B.  Co.y.  Bovtton.lA.,  697  [Bk.  24.L. 
ed.,M2],  and  arrived  at  the  conclusions  of  law, 
that  neither  the  fact  that  the  train  was  not  a  — 
114  U.  8.  U.  &,  Booe  29. 


ularone.nor  the  fact  of  its  high  rate  of  speed, ex- 
cused the  plaintiff  from  the  duty  of  looking  out 
for  a  train;  that  the  fact  that  it  did  not  stop  at 
the  depot  could  avail  the  plaintiff  only  on  the 
view  that,  hearing  a  whistle  from  it,  as  it  wus 
south  of  the  depot,  be  supposed  it  would  stop 
there  and  so  failed  to  look,  hut  that,  in  such  case, 
he  would  have  been  negligent, because  it  was  not 
certain  the  train  would  stop  at  the  depot,  and 
he  would  bave  had  warning  that  a  train  was 
approaching;  that  the  neglect  of  the  train  to 
blow  a  whistleor  ring  a  bell  between  the  depot 
and  the  crossiog  did  not  relieve  the  plaintiff 
from  the  duty  of  looking  back,  at  least  as  far  as 
the  depot,  before  going  on  the  track;  and  that, 
in  view  of  the  duly  incumbent  on  the  plaintiff 
to  look  for  acomiog  train  before  going  so  near  to 
the  track  as  to  be  unable  to  prevent.;,  collision, 
and  of  the  fact  that  he  was  ut  least  100  feel  from 
the  crossing  when  the  train  passed  the  depot, 
and  could  then  have  seen  it  if  he  had  looked, and 
have  avoided  the  accident  by  stopping  until  it 
had  passed  by,  lie  was  negligent  in  not  looking. 

These  conclusions  of  law  approve  themselves 
to  our  Judgment,  and  are  in  accordance  with 
the  rules  laid  down  in  the  coses  referred  to.  In 
B.  B.  Co.  v.  Houston,  it  was  said:  "The  fail- 
ure of  the  engineer  to  sound  the  whistle  or  ring 
the  bell,  if  such  were  the  fact,  did  not  relieve 
the  deceased  from  the  necessity  of  taking  ordi- 
nary precautions  for  her  safety.  Negligence 
of  the  company's  emjAoyh,  in  these  particulars, 
was  no  excuse  for  negligence  on  her  part.  She 
was  bound  to  listen  and  to  look,  before  attempt- 
ing to  cross  the  railroad  track,  in  order  to  avoid 
on  approaching  train,  and  not  to  walk  careless- 
ly into  the  place  of  possible  danger.  Had  she 
used  her  senses,  she  could  not  have  failed  both 
to  hear  and  to  see  the  train  which  was  coming. 
If  she  omitted  to  use  them, and  walked  thought- 
lessly upon  the  track,  she  was  guilty  of  culpa- 
ble negligence,  and  so  far  contributed  to  her 
injuries  as  to  deprive  her  of  any  right  to  com- 
plain of  others.  If,  using  them,  she  saw  the 
train  coming,  and  yet  undertook  to  cross  the 
track,  instead  of  waiting  for  the  train  to  pass, 
and  was  injured,  the  consequences  of  her  mis- 
take and  temerity  cannot  be  cast  upon  the  de- 
fendant." The  court  added,  that  an  instruc- 
tion to  render  a  verdict  for  the  defendant  would 
bave  been  proper. 

These  views  concur  with  those  laid  down  by 
the  Supreme  Court  of  Minnesota,  in  Broom  v. 
B.B  Co.,  22  Minn.,  165,andarein  accord  with 
the  current  of  decisions  in  the  courts  of  the 
States. 

It  is  the  settled  law  of  this  court,  that,  when 
the  evidence  given  at  the  trial,  with  all  the  i: 


the  plaintiff,  so  that  such  a  verdict,  if  returned, 
must  be  set  aside,  the  court  is  not  bound  to  sub- 
mit the  case  to  the  jury,  but  may  direct  a  ver- 
dict for  the  defendant.  Improvement  Co.  v, 
Munxm,  14  Wall.,  442  [81  U.  S.,  bk.  20.  L.  ed. 
S671;  PkamnU\.  Fant,  22  Id.,  116  [89  U.  S., 
bk.  22,  L.  ed.,  7801;  Ile'bcrl  v.  BvOer,97  U.S. 
319  [Bk.  24,  L.  ed.  958];  Bowditch  v.  Botton, 
101  Id.,  16  [Bk.  25,  L.  ed.980];On??»T.  Bout- 
ton,  104  Id.,  553  [Bk.  26,  L.  ed.  840] ;  Bandatt 
v.  B.  B.  Co.,  10914  478  [Bk.  27,  L.  ed.  1003]; 
Anderton.  Co.  Gvna*.  v.  Beat,  113  Id..  227  [Bk. 
IS  22fi 
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is  rightly  applied 
by  the  Circuit  Court  to  the  present  case. 
Judgment  affirmed. 
True  copy.   Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  B. 

Oted-llT  C.  a,  «0. 


CANAL  and  CLAIBORNE  STREETS 
RAILROAD  COMPANY,  QAJunBHES, 
Ptff.  in  Err., 

JUDAH  HART. 

(SeeS.  C,  Reporter's  ed.,  654-IW3.) 


Removal  of 
waiver  of  o 
erediior  cf  New 

arrcet,  not  reviewable 


tuffleimey   of; 
i(  by  judgment 

m»— practice — motion  in 


rest  End  no  more  effect  thin  a  motion  for  a  new 
MaLuid  oouliJ  not  be  reviewed  on  a  writ  of  error. 
S.  The  garnishment  proceedings  were  warranted 
byilBlBof  the  Revised  Statutes,  being  authorized 

Slaws  of  Louisiana,  In  force  when  I  ttlfl.  formerly 
or  the  Act  of  June  1, 1BTB,  chap.  SSB,  17  Brat  at 
L..  JBT,  wm  enacted. 

1.  The  remedies  supplementary  to  ludgn 
adopted  by  fi  Me,  were  those  then  provided  by  the 
laws  of  Louisiana  In  regard  to  Judgments  In  suits 
of  a  like  nature  or  otase,  and  not  the  provisions  of 
the  Act  of  the  Legislature  of  Louisiana,  passed 
March  IT,  1670,  Sew,  laws  of  1BTO,  Extra  Session,  Act 
No.fi,  p.  10,  Id  regard  to  Judgments  against  theCity 
of  New  Orleans. 

■Head  notes  by  Mr,  Justice  Blatcbjtosd, 


B.  Questions  not  raised  on  the  trial  before  the  Jury. 
_nd  saved  by  a  bill  of  exceptions,  cannot  be  consid- 
ered by  this  court,  ou  a  writ  of  error. 

[No.  288.] 
Submitted  Apr.  tJ,,  1885.  Decided  May  A,  1886, 

R  ERROR  to  the  Circuit  Court  of  the  United 
Itatea  for  the  Eastern  District  of  Louisiana. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mr,  Ja-s.  K.  Boekwith,  for  plaintiff  in 
error. 

Meter*.  E.  H.  Farm,  E.  Howard  Me- 
Caisb  and  A.  G,  Brice,  for  defendants  in 
error. 

Mr.  Jmtice  BUtchford  delivered  the  opln-   1855] 
ion  of  the  court: 

Ou  the  3d  of  March,  1882,  Judah  Hart  ob- 
tained a  judgment,  in  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Lou- 
isiana, against  the  City  of  New  Orleans,  for 
9121,697.18,  with  five  per  cent  per  annum  in- 
terest thereon  until  paid,  and  costs,  in  a  suit 
commenced  by  him  in  the  Civil  District  Court 
for  the  Parish  of  Orleans,  and  State  of  Louisi- 
ana against  the  city,  to  recover  the  amount  of 
sundry  debts  due  by  tbe  city,  for  labor  done, 
services  rendered,  and  materials  furnished, 
which  debts  the  creditors  had  assigned  to  him. 
The  suit  was  removed  into  the  Circuit  Court  of 
the  United  Stales  by  the  plaintiff,  and  a  motion 
made  to  that  court  to  remand  it  was  denied. 

On  March  15,  1882,  the  plaintiff  filed  in  tbe 
Circuit  Court  a  supplemental  petition  and  in- 
terrogatories. In  accordance  with  the  second 
paragraph  of  article  248  of  the  Code  of  Practice 
of  Louisiana,  added  by  the  Act  of  March  80, 
1889,  averring  that  he  had  Issued  a  writ  of  fi. 
fa.  in  the  suit;  and,  having  reason  to  believe 
that  the  Canal  and  Claiborne  Streets  Railroad 
Company,  a  Corporation  organized  under  the 
laws  of  Louisiana,  was  Indebted  to  the  defend- 
ant in  execution,  or  had  property  or  effects  in 
possession  or  under  control,  belonging  to  said 
debtor,  he  had  caused  the  seizure  to  be  made  in 
the  hands  of  said  third  person,  and  prayed  that  [058] 
it  be  cited  and  ordered  to  answer,  under  oath, 
the  annexed  Interrogatories,  and,  after  due  pro- 
ceedings, be  condemned  to  pay  the  amount  of 
the  Judgment  and  coals.  The  interrogatories, 
three  in  number,  inquired  in  various  forms  as 
to  whether  the  Corporation  was  Indebted  to  the 
city  or  had  any  of  its  property.  The  court 
made  an  order  that  the  Corporation  be  made  a 
garnishee,  and  be  cited  to  answer  the  interrog- 
atories, under  oath,  A  citation  was  issued  by 
the  court  and  served  on  the  Corporation,  re- 
quiring it  to  declare,  on  oath,  what  property  or 
effects  belonging  to  the  city  it  had  in  its  posses- 
sion or  under  its  control,  or  in  what  sum  it  was 
indebted  to  the  city,  and  also  to  answer  the  in- 
terrogatories in  writing,  under  oath,  within  ten 
days  after  service  of  the  citation,  and  stating 
that  otherwise  Judgment  would  be  entered 
ag&lnst  it  for  the  amount  claimed  by  the  plain- 
tiff, with  interest  and  costs.  It  was  also  served 
with  copies  of  the  petition,  interrogatories  and 
order  of  court,  and  with  "notices  of  garnishee." 

On  the  25th  of  March,  1882,  the  Corporation, 
without  filing  any  exception,  plea  or  demurrer, 
filed  tbe  following  answer,  entitled  in  the  suit 
against  tbe  city: 

"The  Canal  and  Claiborne  Streets  Railroad 


GfSyfc* 


Cabal  and  Cj.aibohne  Streets  R.  K.  Co.  t.  Hart. 
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propounded,  by  and  through  ita  president,  £. 
J.  Hart,  soya: 

To  1st  interrogatory.  No;  except  taxes  of 
the  year  1882. 

To  2d  interrogatory.  No;  except  taxes  of  the 
year  1882. 

To  Sd  interrogatory.     No. 

And  for  a  full  and  correct  statement  of  the 
facie  upon  which  the  above  answers  are  made, 
respondent  further  answering,  says,  that  the 
privilege  of  the  right  of  way  of  the  said  Canal 
and  Claiborne  Streets  Railroad  Company  was 
granted  for  and  in  consideration  of  a  bonus 
of  two  sixteenths  of  a  cent  per  passenger,  pay- 
able monthly;  the  rate  of  fare  is  five  cents  pel 
passenger;  that  the  total  receipts  of  the  Com- 
pany from  1st  March,  1870,  to  10th  March, 


n     For  the  year  1870 $118, 

"    "      "  1871 

•  1873 

..    ..      ..  1873 

"    "      "  1874 

"    "      "  1875 

"    "      "  1878 

"    "      "  1877 

■'    "      "  1878 

18TO 


,098  75 
878  05 
.850  60 
025  40 

095  &5 
,101  60 
,701  00 
,205  20 
,267  25 
,260  45 
.581  70 
,889  60 


Tom*  respondent  further  says,  that  the 
eeipts  from  the  16th  March,  1872,  to  the  15th 
March,  1882.  amount  to  the  sum  of  $1,046, 


t  the 

bonus  was  in  lieu  and  place  of  the  license;  that 
the  city  could  not  claim  both;  that  It  has 
ceased  to  demand  the  bonus,  but  has  imposed  a 
Hcenseon  the  Company,  and  the  Company  has 
paid  the  same  In  1860,  based  on  the  receipts  of 
1879;  in  1881,  baaed  on  the  receipts  of 


i  the  r 
|375  each  year,  making  : 


all  $i,: 


of  1 


Company 
tsof  Myro 


,125,  thereby 
ising  the  company  irom  any  ~*~"~ 

By  any  bonus  for  said  years.  Am 
rtr.er  says,  that  he  is  informed  and  believes 
that  any  claim  for  the  bonus  based  on  the  re- 
ceipts of  preceding  years  is  prescribed. 

Respondent  further  swears,  that  the  said 
Canal  and  Claiborne  Streets  Railroad  Com] 
has  already  been  garnisheed  in  the  suitsof  1  _ 
Clark  Qainet,  Samuel  Smith,  Subrogee,  v.  Jftrtt 
Orleans,  No.  3,695  of  the  U.  B.  Circuit  Court, 
and  of  Pareom  v.  New  Orleant,  No.  8,088  of 
same  court,  and  that,  should  judgments  be  ren- 
dered against  said  Company,  they  will  amount 
to  more  than  the  Company  can  in  any  event 
owe. 

Respondent  further  says,  that  the  Company 
has  claims  against  the  City  of  New  Orleans  for 
damages  caused  by  overflows  in  1869, 1871  and 
1881.  and  against  which  it  should  have  been 
protected  by  the  city;  and  that  the  amount  due 
for  said  damages  exceeds  any  amount  which 
would  be  due  for  the  bonus,  if  any  was  due. 
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For  this  and  other  reasons  the  city  has  not  re- 
quired the  bonus. 

On  March  SO,  1882,  the  plaintiff,  according 
to  the  practice  in  Louisana,  filed  a  traverse  or 
the  answers,  and  the  court  made  an  order, 
which  set  forth  that,  on  motion  of  the  plaintiff, 
and  on  suggesting  to  the  court  that  the  answers 
were  false,  and  that  the  Corporation  was  in- 
debted to  the  city  in  larger  sums  than  stated 
in  the  answers,  and  that  the  plaintiff  traversed 
the  answers,  in  law  and  in  fact,  it  was  ordered 
that  the  Corporation  show  cause,  on  April  6, 
1882,  why  the  interrogatories  should  not  be 
taken  for  confessed,  and  why  judgment  should 
not  be  rendered  against  It  for  the  amount  of 
the  plaintiff's  claim,  with  interest  and  costs. 
On  March  81,  1882,  a  copy  of  this  order  was 
served  on  the  Corporation. 

On  the  5th  of  April,  1882,  a,  stipulation  in 

writing  between  the  plaintiff  and  the  city  was 

"'    1,  agreeing  that  all  sums  paid  by  the  Cor- 

ition  should  be  deposited  in  the  registry  of 


■e  under  the  plsin- 


po  ration 

the  court, 

money  was  subject  to 

tiff's  execution. 

On  the  same  dav,  the  traverse  to  the  answer 
came  on  for  trial  before  a  jury.  The  record 
stales  that,  "  after  bearing  the  pleadings,  the 
evidence  and  arguments  of  counsel,  andreceiv- 
ingacharge  from  the  court,"  the  jury  found  a 
verdict  for  the  plaintiff  against  the  Corporation, 
as  garnishee,  "for  the  following  sums,"  nam- 
ing thirteen  several  sums,  with  interest  on 
each,  at  5  per  cent  per  annum,  from  a  specified 
date,  being  a  total  of  $33,684.74,  "with  interest 
on  the  various  sums  from  dates  as  above 
stated,  until  payment."  On  this  verdict  and 
in  accordance  with  it,  a  judgment  was,  on  the 
same  day,  rendered,  that  the  corporation,  gar- 
nishee, be  condemned  to  pay  to  the  plaintiff 
$88,684.74,  with  interest  at  the  rate  of  5  per 
cent  per  annum  '  'on  the  following  sums,  from 
the  following  dates,"  specifying  as  in  the  ver- 
dict, until  paid,  with  costs;  and  ordering  that 
the  amount,  with  interest,  be  deposited  in  the  [659 
registry  of  the  court,  subject  to  the  terms  of 
the  foregoing  stipulation.  The  judgment  was, 
on  the  19th  of  April,  1662,  amended  nuno  pro 
tune,  so  as  to  order  that  the  garnishee  pay  that 
amount,  with  interest,  into  the  registry  of  the 
court,  "subject  to  the  rights  of  all  parties  con- 
cerned," The  entire  judgment  was  signed 
April  26,  1883. 

The  Corporation  made  a  motion  for  a  new 
trial,  which  was  refused  on  April  21, 1882.  It 
also  filed  and  made  a  motion,  that  the  proposed 
judgment  written  up  on  the  miDutes  and  rec- 
ord, against  it  as  garnishee,  be  expunged 
therefrom,  and  be  never  signed  and  made  opera- 
tive, and  that  any  judgment  by  reason  of  tbe 
verdict  be  arrested,  for  ten  specified  reasons. 
This  motion  was  overruled  on  April  28,  1882, 
and  then  the  judgment  was  signed.  To  reverse 
this  judgment  the  Corporation   has  brought  a 

The  record  contains  a  bill  of  exceptions, 
which  states  that,  at  the  same  term  at  which 
all  the  foregoing  proceedings  took  place,  and 
before  any  final  judgment  against  the  Corpora- 
tion, as  garnishee,  had  been  signed  and  be- 
come final,  the  Corporation  made  tbe  motion  in 
writing  for  arrest  of  the  Judgment,  and  both 
parties  appeared,  and  the  court  overruled  and 
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refused  the  motion,  and  the  Corporation  ex- 
cepted to  the  ruling  ind  judgment  of  the  court 
in  that  particular. 

It  is  assigned  foi  error,  that  the  Circuit  Court 
□ever  acquired  jurisdiction  of  the  original  suit 
against  the  city,  The  petition  by  which  the 
original  suit  was  commenced  in  the  State  Court 
was  Bled  November  4, 1881,  and  is  marked  No. 
4,414.  The  citation  was  issued  and  served  on 
the  city  on  that  day.  The  plaintiff's  petition 
for  removal  is  entitled  in  the  suit  as  No.  4,414. 
It  was  filed  November  5,  1 881;  and  is  signed  by 
the  attorneys  for  the  plaintiff,  and  states  that 
the  suit  was  commenced  about  November- 
1881 ;  "that  your  petitioner  was,  at  the  tin  _ 
bringing  said  suit,  and  is  now,  a  citizen  of  the 
State  of  New  York,  and  a  resident  thereof; 
and  "that  there  is,  and  was  at  the  time  said  suit 
was  brought,  a  controversy  therein  between 
your  petitioner,  and  the  said  defendant, the  City 
of  New  Orleans,  who  is  a  citizen  of  the  State 
;660]  of  Louisiana,  and  a  resident  thereof."  It  also 
states,  that  the  removal  Is  desired  "in  pursuance 
of  the  Act  of  Congress  in  that  behalf  provided, 
to  wit:  the  Revised  Statutes  of  theUnited  States, 
%  680,  subdivision  8";  and  that  the  petitioner 
"has  filed  the  affidavit  required  by  the  statute 
in  such  cases."  The  petition  was  accompanied 
by  an  affidavit,  filed  therewith,  sworn  to  by  the 

Sjtitioner,  In  the  City  of  New  York,  before  a 
ommissioner  for  Louisiana,  on  the  25th  of 
October,  1881,  in  which  the  petitioner  stated 
that  "he  Is  the  plaintiff  in  the  esse  of  Bart  v. 
New  Orleans,  So.  4,414,  Civil  District  Court, 
Parish  of  Orleans,  State  of  Louisiana,  and  that 
he  has  reason  to  believe,  and  does  believe,  that, 
from  prejudice  and  local  influence,  he  will  not 
be  able  to  obtain  justice  in  said  State  Court" 
The  State  Court,  on  consideration  of  the  peti- 
tion, affidavit  and  bond,  made  an  order, re- 
moving the  cause.  In  the  motion  to  remand 
the  cause,  made  In  the  Circuit  Court,  by  the 
city,  one  of  the  grounds  of  the  motion,  which 
was  overruled,  was,  that  there  was  no  legal  af- 
fidavit, because  the  suit  named  In  it  was  filed 
ten  days  after  the  affidavit  was  made.  This 
regard 


days  af  i 

ind  is  r. 


ground  is  urged  here,  but  we  do 
it  as  of  any  force.    Th 
Identified  the  suit,  and 


force.    The  affidavit  sufficiently 


this  c 

effective  for  the  purposes  of  the  statute  as  if 
made  after  thcauit  was  brought.  Besides,  the 
petition  for  removal  made  out  a  case  for  re- 
moval under  S  2  of  the  Act  of  March  8,  1875, 
18  Stat,  at  L.,  470;  and  the  reference  to  the  prior 
statute  did  not  Impair  the  efficacy  of  the  facts. 
Removal  Caset,  100  U.  8.,  4S7,  171  [Bk.  25,  L. 
ed.  598,  698J.  The  absence  of  an  oath  to  the 
petition  was,  at  most,  only  an  informality, 
which  could  be  and  was  waived  by  the  city.  It 
made  no  such  objection  In  its  motion  to  remand. 
This  view  is  in  accordance  with  the  ruling  in 
Ayen  v.  Walton,  118  U.  S.,  594.  598  [Bk.  28, 
L.  ed.  1098],  aa  to  modal  and  formal  matters, 
under  flection  8  of  the  Act.  We  have  considered 
the  question  of  removal  because  it  goes  to  the 

Jurisdiction  of  the  Circuit  Court,  and  is  raised 
or  our  consideration  by  the  record. 
The  verdict  of  the  jury  on  the  trial  of  the 
traverse  to  the  answer  was  rendered  April  5, 
1883.  No  bill  of  exceptions  was  taken  at  the 
trial.  The  motion  to  expunge  the  proposed 
judgment,  and  to  arrest  any  judgment  on  the 
661]    verdict,  wai  not  filed  till  April  SI,  1882,  and 


bad  no  more  effect  than  a  motion  for  a  now 
trial,  and,  therefore,  under  our  settled  practice, 
cannot  be  reviewed  here,  on  this  writ  of  error, 
although  there  is  a  bill  of  exceptions  in  regard 
to  it 

It  is  contended  that  when  the  fi.  fa.  waa  is- 
sued against  the  city,  there  was  no  law  under 
which  a  fi.  fa.  could  issue  against  the  city. 
This  point  was  not  taken  in  the  court  below. 
It  does  not  appear  In  the  motion  in  arrest  of 
judgment,  or  in  the  bill  of  exceptions,  or  in  the 
assignment  of  errors  accompanying  the  writ  of 
error.  It  was  a  point  which  should  have  been 
raised  and  saved  when  the  traverse  to  the  an- 
swer waa  tried  before  the  jury.  But  this  was 
not  done.  Still,  as  the  garnishment  proceedings 
were  based  on  the  fi.  fa.,  it  is  proper  to  say, 
that  the  proceedings  in  the  case  were  warranted 
by  section  916  of  the  Revised  Statutes,  which 
provides  as  follows:  "The  part;  recovering  a 
judgment  in  any  common-law  cause,  in  any  Cir- 
cuit or  District  Court,  shall  be  entitled  to  similar 
remedies  upon  the  same,  by  execution  or  other- 
wise, to  reach  the  property  of  the  judrmentdeM- 
or.as  are  now  provided  in  like  causes  oy  the  la wa 
of  the  State  in  which  such  court  is  held,  or  by 
any  such  laws  hereafter  enacted  which  may  be 
adopted  by  general  rules  of  such  Circuit  or  Dis- 
trict Court;  and  such  courts  may,  from  time  to 
time,  by  general  rules,  adopt  such  State  laws  ai 
may  hereafter  be  in  force  in  such  State  in  rela- 
tion to  remedies  upon  judgments,  as  aforesaid, 
by  execution  or  otherwise.  That  section  of  the 
statute  was  considered  by  this  court,  in  HnparU 
Boya,  105  U.  8.,  647  [Bk.  26.  L.  ed.  1200],  and 
was  held  to  apply  to  proceedings  supplementary 
to  execution,  to  examine  the  judgment  debtor 
in  regard  to  his  property,  under  a  Judgment 
rendered  in  a  common-law  cause.  We  are  also 
of  opinion  that  it  covers  the  proceedings  had  hi 
this  case  to  reach  the  property  of  the  city. 
Those  proceedings  were  authorized  by  laws  of 
the  State  of  Louisiana  in  force  when  jj  6  of  the 
Act  of  June  1, 1873,  chap.  255,  17  Stat  at  L., 
197,  now  §  910  of  the  Revised  Statutes,  was 
enacted. 

It  is  urged  that,  by  §  2  of  the  Act  of  the 
Legislature  of  Louisiana,  passed  March  17, 1870 
(Bess,  Laws  of  1870,  Extra  Session,  Act  No.  6, 
p.  10),  it  was  made  unlawful  to  issue  any  writ 
of  execution  or  fieri  faeuu,  from  any  of  the  [' 
courts  in  Louisiana,  against  the  City  of  New 
Orleans,  to  enforce  the  payment  of  any  judg- 
ment for  money  against  that  city.  But  we  are 
of  opinion  that  the  provisions  of  that  special 
Act,  in  reference  to  Judgments  against  the 
City  of  New  Orleans,  were  adopted  oy  section 
916.  The  meaning  of  that  section  is,  that  the 
remedies,  by  execution  or  otherwise,  on  ajudg- 
ment  in  a  common-law  cause,  In  a  Circuit  Court, 
shall  be  the  same  as  were  then  provided  by  the 
laws  of  the  State  in  respect  to  Judgments  in 
suits  of  a  like  nature  or  class.  ,rLike  causes'' 
is  the  expression.  By  article  641  of  the  Code  of 
Practice  of  Louisiana,  it  was  n:.d  is  provided 
that,  "When  the  judgment  orders  the  payment 
of  a  sum  of  money,  the  party  in  whose  favor  it 
is  rendered  may  apply  to  the  clerk  and  obtain 
from  him  a  wnt  uf  fieri facia*  against  the  prop- 
erty of  his  debtor.  It  is  this  provision,  and 
the  garnishee  proceedings  consequent  upon  it, 
provided  by  the  laws  of  Louisiana  in  respect  to 
judgments  generally,  of  alike  nature  or 'class 
11*  0.  8. 
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with  those  in  the  present  case,  which  the  Act 
of  Congress  adopted  aa  remedies  for  the  judg- 
ment creditor,  in  a  common-law  cause,  in  the 
Circuit  Court.  And  such  has  been  the  uniform 
ruling  in  the  Circuit  Court  at  New  Orleans. 
Sea  Orleane  v.  Worrit,  8  Woods,  115;  i/nrtv. 
Son  (Meant,  13  Fed.  Rep.,  399;  Nea  Or- 
Itant  v.  Pickle*,  decided  by  Mr.  Juttiee 
Woods,  in  1879,  unreported.  The  exception 
made  by  the  Slate  as  to  the  City  of  New  Or- 
leans may  be  of  force  as  to  suits  in  the  Courts 
of  the  State,  but  it  is  not  an  exception  which 
operates  propria  vigor*  In  the  Circuit  Court. 

The  other  assignments  of  error  seek  to  raise 
various  questions;  that  the  debt of  the  Corpora- 
tion to  the  city  was  part  of  Its  public  revenues, 
and  not  subject  to  seizure  or  levy;  that  the  city 
was  not  made  a  party  to  the  garnishee  proceed- 
ings; that  the  supplemental  petition  does  not 
show  that  the  debt  to  the  city  is  not  public  prop- 
erty; that  there  was  no  issue  raised  to  be  tried 
by  a  Jury;  that  the  character  and  origin  of  the 
indebtedness  of  the  Corporation  to  the  city  were 
not  shown  to  be  such  as  would  support  the 
Judgment  against  the  Corporation;  and  that  the 
interest  included  in  the  verdict  was  improperly 
S]  allowed  and  erroneously  computed.  Theseques- 
tions  not  having  been  raised  on  the  trial  before 
the  jury,  and  saved  by  a  bill  of  exceptions,  can- 
not be  considered  by  this  court  on  a  writ  of 

The  proceedings  of  record  appear  to  have 
been  entirely  regular,  and  in  accordance  with 
the  statutes  and  practice  of  Louisiana. 

Judgment  affirmed. 

True  copy.   Teat: 

James  H.  H  eKenney,  Clerk,  Sup.  Court,  U.  B. 
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AMOS  HOAGLAND  et  ax.,  Commlsloners 

of  Drainage,  Etc 
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•The  Statute  of  New  Jersey  of  March  8. 1871.  pro- 
viding for  tbe  drainage  of  any  tract  of  low  or 
marshy  land  within  the  State,  upon  proceedings  In- 
stituted by  at  least  flvo  owners  of  separate  lota  of 
land  included  In  the  tract,  and  not  objected  to  by 
the  owners  of  ttie  greater  part  of  the  tract,  and  for 


hearing,  of  the  expense*  upon  all  the  owners,  doe* 
Dot  deprive  them  of  their  property  without  due 
praceaof  law,  nor  deny  to  them  the  equal  protec- 
tion of  the  laws,  within  the  meaning  of  the  Four- 
teenth Amendment  of  tbe  CnnuMfairinn  nt  thai 
United 


[No.  198.] 
Argued  Mar.  10,  1886.    Decided  May  4, 18SS. 

EER  ROR  to  the  Supreme  Court  of  the  State 
if  New  Jersey. 
The  history  and  facts  of  the  case  appeal  in 
the  opinion  of  the  court. 

•Head  note  by  Mr.  Jiutfcs  Ghat. 


Nora.-  -OoturfttuHonot  Imp—"  Due  praam  of  fane.'' 

See  Pearson  v.  Yewd*u.»  C.  S-,  ok.  M.M0,  tuts. 
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Meurt.  J.  G.  Shlpma,rt  and  Samuel  Dick- 
son, for  plaintiffs  in  error. 
Mr.  Thco.  Little,  for  defendants  in  error. 

Mr.  Juttiee  Gray  delivered  the  opinion  of    f«07 
the  court: 

This  was  a  writ  of  error  by  the  devisees  of 
Mary  V.  Wurts  to  reverse  a  Judgment  con- 
firming an  assessment  of  Commissioners  for  the 
Drainage  of  Lands,  under  the  Statute  of  New 
Jersey  of  March  8,  1871 ,  the  material  provisions 
of  which  are  as  follows: 

By  section  1,  "The  Board  of  Managers  of 
the  Geological  Survey,  on  the  application  of  at 
least  Ave  owners  of  separate  lota  of  land,  in- 
cluded in  any  tract  of  land  in  this  State  which 
is  subject  to  overflow  from  freshets,  or  which 
is  usually  in  a  low,  marshy,  boggy  or  wet  con- 
dition," are  authorized  to  examine  the  tract, 
and,  if  they  deem  it  for  the  Interest  of  the  pub- 
lic and  of  the  landowners  to  be  affected  there- 
by, then  to  make  surveys,  and  decide  upon  and 
adopt  a  system  of  drainage,  and  report  it  to  tbe 
Supreme  Court  of  the  State;  and  thereupon  the 
court,  upon  reasonable  notice  published  in  a 
newspaper  circulating  in  the  county  where  the 
tract  ib,  shall  appoint  three  Commissioners  to 
superintend  and  carry  out  the  system  of  drain- 
age so  adopted  and  reported;  "  provided,  that 
if,  at  tbe  time  fixed  for  such  appointment  of 
Commissioners,  it  shall  appear  to  the  court  by 
the  written  remonstrance  of  the  owners  of  a 
majority  of  the  said  low  and  wet  lands,  duly 
authenticated  by  affidavit,  that  they  are  opposed 
to  the  drainage  thereof  at  the  common  expense, 
then  tbe  said  court  shall  not  appoint  such  corn- 


By  section  2,  the  Commissioners  shall  cause 
the  tract  to  be  drained  In  accordance  with  the 
general  plan  of  the  board  of  managers,  and, 
after  the  completion  of  the  work,  report  to  the 
Supreme  Court  the  expense  thereof,  together 
with  a  general  description  of  the  lands  which,  in 
their  judgment,  ought  to  contribute  to  the  ex- 

rse;  notice  of  tbe  report  shall  be  published 
four  weeks,  in  order  that  any  persons  in- 
terested may  examine  the  report,  and  file  ob- 
jections to  it;  if  any  such  objections  are  filed 
within  tbe  four  weeks,  the  Supreme  Court  shall 
determine  upon  the  same  in  a  summary  manner, 
and,  without  further  notice,  make  an  order 
directing  the  Commissioners  "to  distribute  and 
assess  the  amount  of  said  expense,  and  interest, 
upon  the  lands  contained  within  the  territory 
reported  by  them  originally,  or  as  corrected  by 
the  Supreme  Court,  in  proportion,  as  near  as 
they  can  judge,  to  the  benefit  derived  from 
said  drainage  by  the  several  parcels  of  land  to  I 
be  assessed  ;  the  assessment,  when  completed, 
shall  be  deposited  in  some  convenient  place  for 
inspection  by  tbe  parties  interested,  and  notice 
of  the  completion  of  the  assessment  and  of 
tbe  place  where  it  Is  deposited,  published  for 
six  weeks,  designating;  a  time  ana  place  when 
and  where  the  Com  miss  loners  will  meet  to  hear 
objections  to  the  assessment;  and  the  Commis- 
sioners, having  beard  and  decided  upon  such 
objections  as  shall  be  made  to  them,  shall  pro- 
ceed to  complete  their  assessment  and  file  it  in 
the  clerk's  office  of  the  Supreme  Court,  and 
notice  of  tbe  filing  shall  be  published  for  four 
weeks,  after  which,  if  no  objections  have  been 
made  to  the  assessment, U  ■hall  he  confirmed  by 
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the  court;  any  objections  filed  'within  the  four 
weeks  the  Supreme  Court  shall  bear  and  deter- 
mine in  a  summary  manner,  but  "  shall  not  re- 
verse said  assessment  or  any  part  thereof,  ex- 
cept for  some  error  in  law,  or  in  the  principles 
of  assessment,  made  or  committed  by  said  Com- 
missioners"; if  for  any  such  cause  the  assess- 
ment or  any  part  thereof  shall  be  reversed,  ft 
ahull  be  referred  to  the  Commissioners  to  be 
corrected  accordingly,  and,  when  it  shall  have 
been  corrected  and  filed,  like  proceedings  shall 
be  had,  until  the  court  shall  finally  confirm  the 
assessment;  and  thereupon  the  Commissioners 
shall  publish  notice  for  four  weeks,  requiring 
the  several  owners  or  other  parties  interested 
in  the  lands  assessed  to  pay  their  assessments. 

By  section  8,  further  provisions  are  made  for 
collecting  the  assessment  by  demand  on  the 
owner  of  the  lands  assessed,  and  if  he  cannot 
be  found,  or  neglects  or  refuses  to  pay,  then  by 
sale  of  his  land  for  the  least  number  of  years 
that  any  person  will  take  the  same. 

By  section  5,  the  Commissioners  may  from 
time  to  time  borrow  the  necessary  moneys  to 
carry  on  tbe  work  of  draining  the  lands,  and 
give  their  bonds  as  such  Commissioners  there' 
tor,  and  pledge  for  the  repayment  thereof  the 
assessment  to  be  mode  as  aforesaid. 

By  proceedings  had  in  accordance  with  this 
statute,  the  Board  of  Managers  of  the  Geologi- 
cal Survey,  upon  the  application  of  more  than 
five  owners  of  separate  lots  of  land  situated  in 
the  tract  of  land  known  as  tbe  Great  Meadows 
,609]  on  the  Pequest  River,  examined  and  surveyed 
the  entire  tract,  and  reported  a  plan  for  draining 
it  to  the  Supreme  Court,  and  on  November  IB, 
1873,  three  Commissioners  were  appointed  " 
carry  the  plan  into  execution. 

Pending  the  proceedings,  on  March  19,  1874, 
a  supplemental  statute  was  passed,  by  section 
2  of  which,  "if  the  said  commissioners,  after 
having  commenced  the  drainage  of  such  tract 
and  proceeded  therewith,  shall,  before  the 
drainage  of  the  same  shall  be  completed,  be 
compelled  to  suspend  the  completion  thereof, 
from  any  inability  at  that  time  to  raise  die 
money  required  therefor,  they  shall  proceed  to 
ascertain  the  tracts  of  land  benefited  or  intended 
to  be  benefited  by  said  drainage,  and  the  rela- 
tive proportions  in  which  the  said  respective 
tracts  have  been  or  will  be  benefited  thereby, 
and  also  the  expenses  incurred  in  said  drainage, 
and  as  near  as  may  be  the  additional  expenses 
required  for  the  completion  thereof,"  and  make 
ana  report  to  the  court  an  assessment  of  such 

In  accordance  with  that  provision  of  the 
Statute  of  1874,  the  Commissioners,  before  com- 
pleting the  work,  made  and  reported  to  the  court 
an  assessment  based  upon  on  estimate  of 

template*!  benefits,  which  was,  for  that  rei_ , 

upon  objections  filed  by  Mrs.  Wurts,  set  aside  by 
an  order  of  the  Supreme  Court,  affirmed  by  the 
Court  of  Errors.     10  Vroom,  438;  12  Id.,  175. 

On  May  17,  1879,  after  the  completion  of  the 
work,  tbe  Commissioners  made  a  report  to  the 
court,  pursuant  to  the  Statuteof  1871,  showing 
the  expense  to  have  been  $107,918.07.    No  ob- 

Sctions  to  that  report  having  been  filed,  after 
ur  weeks'  notice,  the  court  on  June  28,  or- 
dered the  Commissioners  todistribute  that  sum 
"upon  the  lands  mentioned  in  their  said  report, 
in  proportion,  as  nearly  as  they  can  Judge,  to  the 


benefit  derived  from  said  drainage  by  the  * 
eral  parcels  of  land  to  be  assessed?'    The  Com- 


the  proportion  of  which  on  the  lands  o: 
Wurts  was  $13,347.84,  and,  after  notice  u>  anu 
hearing  of  all  parties  who  desired  to  object  to 
the  assessment,  reported  it  to  the  Supreme 
Court,  which  directed  it  to  be  modified  as  to 
certain  lands  of  other  parties  lying  outside  the 
original  survey,  and  in  other  respects  confirmed  [I 
the  assessment,  notwithstanding  objection! 
made  to  it  by  the  devisees  of  Mrs.  Wurts;  and 
its  Judgment  was  affirmed  in  the  Court  of  Br- 


i.  18  Vroom,  558;  14  Id.,  466.  Tbejudg- 
Jt  of  the  Court  of  Errors  was  the  final  Judg- 
ment in  the  case,  and  this  wilt  of  error  was  ad- 


dressed to  the  Supreme  Court  because  at  the 
time  of  suing  out  the  writ  of  error  tbe  record 
had  been  transmitted  to  that  court  and  was  In 
its  possession.     105  U.  S.,  701  [Ilk.  28,  L,  ed. 

The  error  assigned  was  that  "tbe  Act  of 
March  8,  1871,  upon  which  the  said  Judgment 
and  proceedings  are  founded,  violates  the  Con- 
stitution of  the  United  States  in  this,  that  It  de- 
prives the  plaintiffs  in  error  of  their  property 
without  due  process  of  law,  and  denies  to  them 
the  equal  protection  of  the  laws,  and  violates 
the  first  section  of  the  Fourteenth  Amendment 
to  the  Constitution  of  the  United  States." 

General  laws  authorizing  the  drainage  of 
tracts  of  swamp  and  low  lands,  by  commission- 
ers appointed  upon  proceedings  instituted  by 
some  of  the  owners  of  tbe  lands,  and  the  as- 
sessment of  tbe  whole  expense  of  the  work 
upon  all  the  lands  within  the  tract  in  question, 
have  long  existed  in  the  State  of  New  Jersey, 
and  have  been  sustained  and  acted  on  by  her 
courts,  under  the  Constitution  of  1770,  as  well 
as  under  that  of  1944.  Stats.  December  28, 
1788,  Wilson's  Laws,  882;  November  29, 1788, 
and  November  24,  1793,  Paterson's  Laws,  84, 
119;  .lone*  v.  Lore,  2  Pen.,  1048;  Doremvi  v. 
Smith,  1  South.,  142;  WetteoU  v.  Qarrimm,  \ 
Halst.,  132;  State  v.  Frank  &  Guitbert  Creek 
Co.  2  J.  S.  Green,  801;  State  v.  Newark, 
3  Dutch.,  186,  194;  Berdan  v.  Drainage  Co.,  8 
C.  E.  Green,  89;  Cotter  v.  Tide  Water  Co.,  8 
Id.,  64,  68,  518,  631;  State  v.  Blake,  6  Vroom, 
208,  and  7  Id. ,  442;  Hoagland  v.  Wurti,  13  Id., 
175, 179. 

In  State  v.  Newark,  3  Dutch.,  186,  194,  the  [ 
Supreme  Court  said:  "Laws  for  the  drainage 
or  embanking  of  low  grounds,  and  to  provide 
for  the  expense,  for  the  mere  benefit  of  the  pro. 
prietors,  without  reference  to  the  public  good, 
are  to  be  classed,  not  under  the  taxing,  but  the 
police  power  of  the  government" 

In  Colter  v.  Tide  Water  Co.,  3  O.  E.  Green, 
64,  518,  the  same  view  was  strongly  asserted  in 
the  Court  of  Chancery  and  in  the  Court  of  Er- 
rors. Tbe  point  there  decided  was  that  a  stat- 
ute providing  for  the  drainage  of  a  large  tract 
of  land  overflowed  bv  tidewater,  by  a  corpora- 
tion chartered  for  the  purpose,  none  of  the 
members  of  which  owned  any  binds  within  the 
tract,  if  it  could  be  maintained  as  an  exercise 
of  the  right  of  eminent  domain  for  a  public  use, 
yet  could  not  authorize  an  assessment  on  the 
owners  of  such  lands  for  anything  beyond  the 
benefits  conferred  upon  them.  But  the  case 
was  clearly  and  sharply  distinguished  from  the 
case  of  the  drainage  of  lands  for  the  exclusive 
114  U.  8. 
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benefit  of  the  owners  upon  proceedings  insti- 
tuted by  some  ot  them. 

Chancellor  Zabriskie  said:  "But  there  fssn- 
other  branch  of  legislative  power  that  mav  be 
appealed  to,  as  authorizing  the  taking  of  the 
lands  required  for  the  works  to  drain  these 
meadows.  It  Is  the  power  of  the  government 
to  prescribe  public  regulations  for  the  better 
tod  more  economical  management  of  property 
of  persons  whose  property  adjoins,  or  which, 
from  some  olherreason,  can  be  belter  managed 
and  improved  by  some  joint  operation,  such  as 
the  power  of  regulating  the  building  of  party 
walla;  making  and  maintaining  partition  fences 
and  ditches;  constructing  ditches  and  sewers 
for  the  draining  of  uplands  and  marshes,  which 
can  more  advantageously  be  drained  by  a  com- 
mon sewer  or  ditch.  This  is  a  well  known  leg- 
islative power,  recognized  and  treated  of  by  all 
Jurisconsults  and  writers  upon  law  through  the 
civilized  world;  a  branch  of  legislative  power  ex- 
ercised by  this  State  before  and  since  the  Revo- 
btton,  and  before  and  since  the  adoption  of  the 
present  Constitution,  and  repeatedly  recognized 
by  our  courts.  The  Legislature  has  power  to 
regulate  these  subjects,  either  by  general  law, 
orby  particular  laws  for  certain  localities  or 
particular  and  denned  tracts  of  land.  When 
the  Constitution  vested  the  legislative  power  in 
the  Senate  and  General  Assembly,  it  conferred 
the  power  to  make  these  public  regulations  as 
a  well- understood  part  of  that  legislative  power. 
•  *  •  The  principle  of  them  all  is,  to  make 
an  Improvement  common  to  all  concerned,  at 
the  common  expense  of  all.  And  to  effect  this 
object,  the  Acts  provide  that  the  works  to  ef- 
fect the  drainage  may  he  located  on  any  part  of 
the  lands  drained,  paying  the  owner  of  the  land 
thus  occupied  compensation  for  the  damage  by 
such  use.  So  far  private  property  is  taken  by 
them;  farther  it  is  not.  In  none  of  them  is  the 
owner  devested  of  his  fee,  and  in  most  there  is 
no  corporation  in  which  it  could  be  vested,  and 
for  all  other  purposes  the  title  of  the  land  re- 
mained in  the  owner.  To  effect  such  common 
drainage,  power  was  In  some  cases  given  to  con- 
tinue these  drains  through  adjacent  lands  not 
drained,  upon  compensation.  All  this  was  an 
ancient  and  well  known  exercise  of  legislative 
power,  and  may  well  be  considered  as  included 
In  the  grant  of  legislative  power  in  the  Consti- 
tution."   a  C.  B.  Green,  88-71. 

Chief  JutUm  Beaslev.iu  delivering  the  judg- 
ment of  the  Court  of  Errors,  enforced  the  same 
ibstinction,  saying:  "This  case,  with  regard  to 
the  grounds  on  which*  it  rests,  is  to  be  distin- 
guished from  that  class  of  proceedings  by 
which  meadows  and  other  lands  are  drained  on 
the  application  of  the  landowners  themselves. 
In  the  present  Instance,  the  State  is  the  sole 
actor,  and  public  necessity  or  convenience  is 
the  only  justification  of  her  intervention.  But 
the  regulations  established  by  the  legislative 
power,  whereby  the  owners  of  meadow-lands 
are  compelled  to  submit  to  an  equal  burden  of 
the  expense  incurred  in  their  improvement,  are 
roles  of  police  of  the  same  character  as  pro- 
visions concerning  party  walls  and  partition 
* To  these  esses,  therefore,  the  princi- 


These  full  and  explicit  statements  have  been 
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since  treated  by  the  courts  of  New  Jersey  as 
finally  establishing  the  constitutional; tj  of  such 
statutes. 

In  Slate  v.  Blake,  6  Vroom,  208,  and  7  Id., 
442,  a  statute  authorizing  a  tract  of  swamps  [61! 
and  marshlands  to  be  drained  by  commission- 
ers elected  by  the  owners  of  the  lands,  and  the 
entire  expense  assessed  upon  all  the  owners, 
was  held  to  be  constitutional,  although  no  ap- 
peal was  given  from  the  assessment.  In  the 
bupreme  Court  it  was  said :  "This  branch  of 
legislative  power  which  regulates  the  construc- 
tion of  ditches  and  secures  the  drainage  of 
meadows  and  marshy  lands  has  been  exercised 
so  long,  and  is  so  fully  recognized,  that  it  i> 
now  too  late  to  call  it  in  question.  It  is  clearly 
affirmed  in  the  Tide  Water  Co.  v.  Cotter,  and 
cannot  be  opened  to  discussion."  6  Vroom, 
211.  And  the  Court  of  Errors,  in  a  unanimous 
Judgment,  approved  this  statement  of  the  Su- 
preme Court,  as  well  as  that  of  ohief  Justice 
Beasley,  in  Coster  v.  Tide  Water  Co.,  above 
quoted    7  Vroom,  447, 448. 

The  constitutionality  of  the  Statute  of  1871, 
under  which  the  proceedings  in  the  case  at  bar 
were  bad,  was  upheld  by  the  Supreme  Court 
and  the  Court  of  Errors  upon  the  ground  of 
the  previous  decisions.  Re  Lower  Chat/tam 
Drainage,  8  Vroom,  497,  001;  Be  Peowtt  Riv- 
er Drainage,  10  Id.,  488,  484;  12  Id.,  175,  179; 
18  Id.,  558,  554,  and  14  Id.,  456.  The  further 
suggestion  made  by  the  Supreme  Court  in  6 
Vroom,  501,  506,  and  10  Id.,  484,  that  this 
statute  could  be  maintained  as  a  taking  of  pri- 
vate property  forapublic  use,  was  disapproved 
by  the  Court  of  Errors  in  12  Id.,  178. 

In  Kean  v.  Drainage  Co.,  16  Vroom,  91, 
cited  for  the  plaintiffs  In  error,  the  statute 
that  was  held  unconstitutional  created  a  private 
corporation  with  power  to  drain  lands  without 
the  consent  or  application  of  any  of  the  owners: 
and  the  Supreme  Court  observed  that  in  the 
opinions  of  the  Court  of  Errors  in  the  present 
case  and  in  Cotter  v.  Tide  Water  Co.,  the  dis- 
tinction was  clearly  drawn  between  meadow 
drainage  for  the  exclusive  benefit  of  the  owners 
to  he  done  at  their  sole  expense,  and  drainage 
undertaken  by  the  public  primarily  as  a  matter 
of  public  concern,  in  which  case  the  assessment 
upon  landowners  must  be  limited  to  benefits 
1  Dparted.     IS  Vroom,  94. 

This  review  of  the  cases  clearly  shows  that 
general  laws  for  the  drainage  of  large  tracts  of 
swamps  and  lowlands,  upon  proceedings  in- 
stituted by  some  of  the  proprietors  of  the  lands 
to  compel  all  to  contribute  to  the  expense  of  their 
drainage,  have  been  maintained  by  the  courts 
of  New  jersey  (without  reference  to  the  power 
of  taking  private  property  for  the  public  use 
under  the  right  of  eminent  domain,  or  to  the 
power  of  suppressing  a  nuisance  dangerous  to 
the  public  health)  as  a  just  and  constitutional 
exercise  of  the  power  of  the  Legislature  to  es- 
tablish regulations  by  which  adjoining  lands, 
held  by  various  owners  in  severalty,  and  in  the 
improvement  of  which  all  have  a  common  in- 
terest, but  which,  by  reason  of  the  peculiar 
natural  condition  of  the  whole  tract,  cannot  be 
improved  or  enjoyed  by  any  of  them  without 
the  concurrence  of  all,  may  be  reclaimed  and 
made  useful  to  all  at  their  Joint  expense.  The 
case  comes  within  the  principle,  upon  which 


[61< 


£31 

Digitized  byGOO^Ie 


623-524                             Supreme  Court  ov  the  United  States.                     Oct.  Tkrjj, 

this  court  upheld  the  validity  of  general  mill  The  history  and  facts  of  tie  case  appear  lo 

Acts  in  Head  v.  Amotkeag  Manufacturing  Go.,  the  opinion  of  tnecourt. 
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It  is  also  well  settled  by  the  decisions  of  the  for  appellant. 

courts  of  New  Jersey  that  such  proceedings  Mean   J.  M.  Wilson,  Geo.  S.  Prindla 

are  not  within  the  provision  of  the  Constitution  and  Chaxlea  R.  Ing  era  oil  for  appellees, 
of  that  State  securing  the  right  of  trial  by  jury. 

New  Jersey  Constitution  of  1776,  art.  22;  Con-  „      r„_.._   __        .„„  „_^  ,,,,  „„i„[„„  „# 

■tllutlon  0*1844.  art.  I,  §7:  &«Aier  ,.  1W«  JfL*!**  "~»  M1'md  "»  °PM°°  << 

Dtiaware   Fall*   (h..   Salt.,  884.  721-725;    Me  l 

S  St.  ot  i87i  u  .ppBcw.  to  u,«  izT&s?  "H"S£,S  K.'.' 

_*  , i  ,,.,     ,t    t,.  i_*1l».i_i.  :„  ...u.-  ,.  ary  H,  1870,   and  reissued  to  bis  a 

of  land  within  the  State  which  is  subject  to  M£    fl  ]m  -  f           imprOTement  in  dies  lor 

overflow  from  freshen,  or  which    s  usually  in  Jg»gL  ,j,e  'cUp^Ul  of  kingbolts  for  wagons. 

low,  marshy,  boggy  or  wet  condition,    ft  is  "' "J".  ut£™  aX  g                 ^ 

only  upon  Ihe  application  of  at  least  Ave  own-    °   ,     '  **,.*'■   ...     »_    .   ,.  „  ,    ,. M„ 

that  a  pfan  of  drainage  can  be  adopted.    All  ^^^.T?  ™  SffiS  ™S?  . 

i  interested  have  oppo: 
O  object  to  the  appoin 
"     B  (bat  pUtl,  andn 


TbUis 


arms  outwards;  then  heating  the  rod,  placing 
,  .  ■  ,  ■ ,  „  ,,  ,„„    the  body  In  a  hole  in  a  block  or  die  grooved  to 


_/  Zi  ,v. .„, , ,  _, ... and  afterwards  placing  it   between  two  other 

court  on  the  commissioners  report  of  the  ex-  ,-          *..  i_     .     *1,       °      .,_                  ■     .  *T 

jam.  ot  the  work,  and  ot  the  End.  which  to  J»t  whS1',£7  S5JSS.°!^S?*wlS?,,£ 

Er  judgment  ought  to  contribute;  as  well  as  *•<"  »* "J""f  £*IHK  ^LS.% 

liafnM  thp   enmmiSinnera     and     nn    btw   .rmr  Subsequent  shaping  of  the    COllar  Htld  Stem  Of 

Detore  toe  commissioners,  ana.  on  any  error  ^   Q    ^            ^  nothing  to  do. 

In  lawor  in  the  pnncipleaof  assessment,  before  .     ,u '    „Si?..i   .^..   .kT  -li.-.L.  .....a 

the  court,  up»n  She  amount  of  the  assessment.  ,.I?lth5.;r's','",  HttjfVJffSiL  ~ 

Aa  the  statute  u  applicable  to  all  lands  of  the  "■"  he  du.  D"  c1"™  ■?'","  "!  *",  KJ 

a-twwrwts  as  SiHK"«r« 

Btsw^Btiaaw  SSSwSSSSSS 

K%.%%s?:is.a!.iK.  e  ^yi^ssrs 

on  mi,   o<»   i    i    niwi     n„«-,»™ ,  .»    v_.nl  stantiallv  as  shown  and  described. 

£«  »B^i  a  ^7  ffik  s?ft?  ■»>£  The  0r«  claim  of  the  retaru.  la  bad,  not  only 

»  aWL-iS.'  K.BS"  Sti  n  » '  mtWvST  O"""""  *  ™  1"  something  the  patentee  hao. 

L  ri  5861                                           P  eaprnasly  disclaimed  In  thTorigmal  patent,  but 

r.J~».n.  .«w^  because,  aa  the  evidence  clearly  shows,  there 

£%Z£'.°&Zf-  was  nothing  new  In  the  di»thei«ly« 

Jamta  H.  McKenney,  Clerk,  Sup.  Court,  FJ.  8.  The  second   claim  of   the  reissue,  like  the 

single  claim  of  the  original  patent,  for  the  use 

in  succession,  or,  inthe  patentee's  phrase,  "the 

BEECHER  MANUFACTURING  COM-  Be^tB."  21  H tw0  P^J.^^5       a'.S* .u"8 

!„mv    .  pairtoshape  the  arms  of  the  bolt,  and  the  other 

PANT,  Appt.,  to  give  those  arms  the  requisite  curve,  does  not 

t.  show  any  patentable  invention.    The  two  pain 

ATWATER    MANUFACTURING   COM-  °*  dies  were  not  combined  in  one  machine, and 

PAN  Y  et  ai,  (*'<'  DOt  co-operate  to  one  result.  Each  pair  was 

used  by  itself ,  and  might  be  so  used  at  any  dia- 

(Soo  s.  c.  Reporter's  ed.,  Nz,  est.)  tance  of  time  or  place  from  the  other;  and  if 

n  ,    , ,            .    .  ,.,..  the  two  were  used  at  the  same  place  and  in  im- 

Pahmt  lav>-p<rt«ntabtht!,.  mediate  BUCCes8ion<)f  Una,  theresult  of  the  ao 

not  pnln  of  dies,  lion  of  each  was  separate  and  distinct,  and  was 

led  In  one  ma-  in  no  way  influenced  or  affected  by  the  action 

...         .             ...    ...            .-enult,  but  each  0f  the  other.     This  was  no  combination   that 

terin™5onyl&e11  "-""^"•tanotapatenta-  would  8U8lflin  .  S^ot     BmOm  v.   Fan  War- 

[No  224  ]  mer.  20  Wall.,  853  [87  U.  S.,  bk.  23,  L.  ed. 

APPEAL   from    the  Circuit    Court  of  the  H4U.  8.,  148  [ante,  58],             ._..,.  ~ 

Uniud  States  for  the  DUtrict  of  Connect!-  , . "'"."^'^"S.T"  ™"M  ""  *» 

„  ,  lion*  to  aitmis*  toe  mm, 

OT*-  True  copv.    Test: 

•Head  note  by  Mr.  Jtattet  Gbat.  Jamee  B.  HcKenaey,  C>erk,  Sup.  Court,  TT.  B. 


Go^fe* 


Hbown  v.  Statr  of  Mabtlabtj, 
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[598]    ABTHUB   GEORGE  BROWN,    Admr.  a 

Charlm  Macalestbb,  Deceased,  Appl., 

STATE  OF  MAETLAND  kt  au 

(Bm  8.  G,  "  Hbealwfer'i  -idmr.  » 
porter's  ed..  W8-« 

Chaapcakt  and  OMo  Canal  Company— righto  qf 
Stat*  of  Maryland— injunction  againtt  gen- 
eral creditor  to  protect. 

•Under the  Statute*  of  Majjland  of  IBM,  chap. 
ML 1880,  ohap.  8B6, 1688,  ohnp. Bfie, andlSM, chap. SSI , 
mod  the  instrument*  executed  pursuant 
—mm  the  tolls  end  revenues  of  the  Chi 


and  Ohio    . . 

Htate  of  Maryland, 

money  lent  by  the  8—  ~ tt— .  r^-..a- 

soribsd  for  by  tbe  State;  gub)eot,  in  the  flnt  ptaie. 
to  the  appropriation  of  so  much  of  the  tolls  and  rev- 
enue* M&DeoeosuT  to  keep  the  cwnal  In  repair,  to 
provide  fee  Bene— IT  mfpply  of  water,  and  to  nay 

flwis»lra  nf  nfllrrn  inlr expenses!  and, Id 

theeecond  place,  to  a  mort*aae  to  trustees  to  Be- 
sure  the  payment  of  certain  bonds  of  the  company. 
And,  at  tie  suit  In  equity  of  the  State  and  of  suob 
trustees,  em  before  the  State  baa  taken 


trustees,  em  before  the  State  baa  taken  posses- 
sion under  its  mortgagee,  a  general  creditor  of  the 
comnsmy,  wheat  the  Time  of  contraction-  bla  drbt. 
had  notice  of  the  provteianslof  the  statutes  and  of 
the  mortgages,  ™  be  restrained  from  levying  on 
money  deposited  by  the  company  In  a  bank,  and 


notice  ra 

py  deposited  by . 

id  to  meet  such  neceswry  expenses. 
[No.  253.] 
Argued  Apr.  15,  16, 1835.  Decided  May  i,  1885. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Maryland. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mestr*.  Stewart  Brown  and  Arthur 
Geo.  Brown,  for  appellant. 

Meetrt  Ch*a.  J.  at.  Owinn  and  Cn&rlea 
B,  Roberta,  Atty-Qen.,  for  the  State  of 
Maryland,  appellee. 

Mr.  Jviticc  Gray  delivered  the  opinion  of 
the  court: 

This  was  an  appeal  from  a  decree  in  equity 
of  the  Circuit  Court  of  the  United  Statesforthe 
District  of  Maryland,  restraining  a  judgment 
creditor  of  the  Chesapeake  and  Ohio  CanaTCom' 
pany  from  levying  upon  money  deposited  by 
that  company  in  a  bank  in  Baltimore.  The 
case  appeared  by  the  record  to  be  as  follows: 

The  Chesapeake  and  Ohio  Canal  Company 
was  incorporated,  and  constructed  a  canal  from 
Georgetown  in  the  District  of  Columbia  to  Cum- 
berland in  the  Slate  of  Maryland,  under  Stat- 
ntes  of  Virginia  and  Maryland  of  1834,  con- 
firmed by  the  Act  of  Congress  of  March  8, 1835, 
chap.  03.    4  Stat,  at  L.,  101,788-803. 

Under  the  Statute  of  Maryland  of  1884,  chap. 
341  the  State  of  Marylandlenttothecompany 
the  sum  of  $2,000,000,  to  be  used  in  the  — - 
strucllon  of  the  canal;  and  the  company 
April  28,  1825,  to  secure  the  repayment 
sum  and  interest,  made  to  the  Stale  a  mo  =.,= 
of  "all  and  singular  the  lands  and  tenements, 
capital  stock,  estates  and  securities,  goods  and 
chattels,  property  and  rights,  now  or  at  any 
time  hereafter  to  he  acquired,  and  the  net  tolls 
and  revenues  of  the  said  company."  No  part 
of  that  loan,  or  of  the  Interest  accrued  thereon, 
was  ever  paid. 

•need  note  byifr.  AaHei  Gbjt. 
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Under  the  Statute  of  Maryland  of  1835,  chap. 
895,  the  State  subscribed  and  paid  for  80,000 
shares,  and  under  the  Statute  of  1838,  chap, 
806,  18,750  shares,  together  constituting  a  ma- 
jority of  the  stock  in  the  company;  first  receiv- 
ing  from  the  company,  as  required  by  each 
statute,  an  instrument  in  writing  undersea],  by 
which  the  company  guaranteed  to  Ibe  Stale  the 
payment,  out  of  the  profits  of  the  work,  of  6 
—  Tent  yearly  on  the  money  paid  to  it  by  the 
:  under  that  statute,  until  the  clear  annual 
profits  of  the  canal  should  be  more  than  suffi- 
cient to  discharge  the  sums  which  the  company 
should  be  liable  to  pay  annually  to  the  State, 
and  should  be  adequate  to  a  dividend  of  6  per 
cent  among  its  stockholders,  and  further  agreed 
that  thereafter  the  State  should  receive,  upon  [QOO] 
the  stock  by  it  subscribed  for,  a  proportional 
dividend  upon  the. profits  of  the  work  as  de- 
clared from  time  to  time.  The  company  never 
paid  to  the  State  any  part  of  such  dividends  or 

On  May  15, 1839,  the  company,  as  required 
by  the  Statute  of  1838,  and  to  secure  the  pay- 
ment to  the  State  of  interest  for  three  years 
at  the  yearly  rate  of  B  per  cent  on  stock  issued 
by  tbe  State  under  that  statute  to  the  amount 
of  $1,875,000,  made  another  mortgage  to  the 
State  of  its  lands  and  tenements,  property  and 
effects,  as  well  as  of  its  net  tolls  and  revenue. 
No  part  of  this  interest  was  paid. 

The  Statute  of  Maryland  of  1844,  chap.  281, 
authorized  the  company  to  borrow  money  and 
Issue  its  bonds  to  the  amount  of  $1,700,000,  to 

6rovlde  means  for  completing  its  canal  to  Cum- 
erland,  and  contained  the  following   provi- 


Sec.  2.  "Tbe  bonds  « 
shall  appear  on  the  face  o 


Issued  as  aforesaid 
the  same  to  be  pre 
ferred'liens  on  the  revenues  of  said  company, 
according  to  tbe  provisions  of  this  Act,  and 
with  tbe  assent  of  the  said  company,  as  is  here- 
inafter provided  for;  the  said  bonds,  without  any 
preference  or  priority  over  each  other  on  ac- 
count of  date,  shall  be  preferred  liens  on  the 
revenues  and  tolls  that  may  accrue  to  the  said 
company  from  the  entire  and  every  part  of  the 
canal  and  its  works  between  Georgetown  and 
Cumberland,  which  are  hereby  pledged  and  ap- 
propriated to  the  payment  of  the  same,  and  the 
interest  to  accrue  thereon,  in  the  manner  here- 
inafter mentioned:  Provided,  however,  that  this 
State  shall  in  no  case  be  bound  or  held  respon- 
sible for  the  payment  of  said  bonds,  or  the  in- 
terest thereon:  And  provided  further,  that  tbe 
president  and  directors  of  the  said  company 
shall,  from  time  to  time  and  at  all  times  here- 
after, have  the  privilege  and  authority  to  use 
and  apply  such  portion  of  said  revenues  and 
tolls  as  in  their  opinion  may  be  necessary  to 
put  and  keep  the  said  canal  in  good  condition 
and  repair  for  transportation,  provide  the  requi- 
site supply  of  water,  and  pay  the  salaries  of  offi- 
cers and  agents,  and  tbe  current  expenses  of  the 
said  company." 

Sec  4.  That  the  rights  and  liens  of  this 
State  upon  the  revenues^of  the  Chesapeake  and 
Ohio  Canal  Company  shall  be  held  and  con-  [601] 
sidered  as  waived,  deferred  and  postponed 
in  favor  of  the  bonds  that  may  be  Issued  under 
the  aforegoing  sections,  so  as  to  make  the  said 
bonds,  and  tbe  interest  to  accrue  thereon,  pre- 
ferred and  absolute  liens  on  said  revenues,  ac- 
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cording  to  the  provisions  of  tbe  second  section 
of  this  Act,  until  said  bonds  and  interest  shall 
be  fully  paid. 

Sec  6.  That  aemi- annually  In  each  year,  as 
the  same  shall  be  payable,  said  Chesapeake  and 
Ohio  Canal  Company  shall  pay  the  Interest  on 
the  bonds  constituting  preferred  liens  as  afore- 
said, to  the  party  or  parties  respectively  entitled 
thereto,  or  to  their  agent  or  agents  authorized 
to  receive  the  same;  and  aa  soon  as  the  net 
revenues  of  said  company,  arising  from  the 
canal  and  its  works  between  Georgetown  and 
Cumberland  as  aforesaid,  shall  be  more  than 
sufficient  to  pay  the  interest  that  may  become 
due  and  in  arrear  upon  said  bonds,  with  the 
costs  of  remittance  and  exchange,  if  there  be 
any,  and  aucb  further  sum,  not  exceeding 
$8,000  annually,  as  may  be  necessary  to  pay 
the  Interest  on  the  bonds  or  certificates  of  debt 
heretofore  issued  by  said  company  to  the  credi- 
tors of  the  Potomac  Company,  for  claims  ad- 
Justed  under  the  twelfth  section  of  the  charter 


of  the  Chesapeake  and  Ohio  Canal  Company ; 
the  said  company  shall  annually  pay  to  the 
Treasurer  of  the  Western  Shore  of  this  State, 


who  shall  receive  the  same  under  the  responsi- 
bilities of  his  office,  the  surplus  net  revenues 
as  aforesaid,  to  such  amount  aa  may  be  neces- 
sary as  an  adequate  sinking  fund,  not  exceed- 


ing U 
of  ye 


next  after  the  completion  of  the  canal  to  Cum- 
berland; which  aum  01  sums  shall  from  time  to 
time  be  invested  by  said  treasurer,  and  be  ac- 
cumulated by  him  as  a  sinking  fund  to  pay  the 
principal  of  said  bonds,  until  a  sufficient  amount 
is  so  paid  and  accumulated  for  that  purpose. 

Sec.  fl.  That  the  president  and  directors  of 
the  Chesapeake  and  Ohio  Canal  Company  be, 
and  they  are  hereby,  authorized  to  execute  any 
deed,  mortgage  or  other  instrument  of  writing, 
that  may  hereafter  be  deemed  necessary  or  ex- 
pedient to  give  the  fullest  effect  to  the  aforego- 
ing provisions. 

Sec.  7.  That  the  Chesapeake  and  Ohio  Canal 
[602]  Company  shall  execute  to  this  State  and  deliver 
to  the  Treasurer  of  the  Western  Shore  of  Mary- 
land a  further  mortgage  on  the  said  canal  Its 
lands,  tells  and  revenues,  subject  to  the  liens 
and  pledges  by  the  aforegoing  provisions  of 
this  Act  made,  created  or  authorized,  as  an  ad- 
ditional security  for  the  payment  of  the  loan 
made  by  this  State  to  the  said  company  under 
tbe  Act  of  December  session,  eighteen  hundred 
and  thirty-four,  chapter  two  hundred  and  forty- 
one,  and  the  interest  due  and  in  arrear  and 
which  hereafter  may  accrue  thereon;  which 
mortgage  shall  be  submitted  to  the  Attorney- 
General  of  this  State,  and  be  approved  by  him 
a*  sufficient  in  law." 

On  January  8, 1840,  the  company,  pursuant 
to  section  7  or  that  Statute,  and  as  an  additional 
security  for  the  payment  of  the  $3,000,000  be- 
fore lent  by  the  State  of  Maryland  to  the  com- 
pany, under  the  Statute  of  1834,  and  interest, 
executed  a  mortgage  of  all  its  lands  and  tene- 
ments, its  canal  and  appurtenances,  "embracing 
the  entire  undertaking,  and  the  tolls  and  rev- 
enues that  may  hereafter  accrue,"  and  all  its 
property  and  rights;  "subject,  nevertheless, 


«™,  v  «»> .  have  been  or  may  hereafter  be 
made,  created,  given  or  granted  by  the  said 
Chesapeake  and  Ohio  Canal  Company,  or  the 
president  and  directors  thereof,  under  or  in 
suance  of  the  provisions  of  said  Act, 
ich  said  liens  and  pledgee  are  in  nowise 
__  be  lessened,  impaired  or  interfered  with 
by  this  deed,  or  by  anything  herein  con- 
tained; and  subject  also  to  all  the  other  pro- 
visions of  said  Act" 

On  June  S,  1848,  tbe  company  executed  a 
mortgage,  reciting  the  last  provision  of  the  nec- 
ond  section,  as  well  as  tbe  provisions  of  the 
fourth  and  sixth  sections  of  the  Act  of  1844,  and 
conveying  to  William  W.  Corcoran  and  others, 
trustees,  ''the  revenues  and  tolls  of  the  entire 
and  every  part  of  the  canal  and  its  works  be- 
tween Georgetown  and  Cumberland,"  to  se- 
cure, after  the  payment  of  debts  existing  or 
thereafter  contracted  for  repairs  on  the  canal 
and  providing  the  requisite  supply  of  water, 
and  for  salaries  and  current  expenses,  Brat,  the 
payment  of  interest  on  the  bonds  issued  by  tbe 
company  under  the  Act  of  1844;  second,  the 
payment  of  interest  to  creditors  of  the  Potomac 
Company;  third,  the  creation  of  a  sinking  fund 
for  the  redemption  of  those  bonds;  with  the 
further  provisions  "That  so  long  aa  the  said 
canal  company  shall  comply  with  their  agree- 
ment by  paying  all  the  Interest  upon  said  bonds 
as  the  same  falls  due.  and  by  providing  an  ad- 
equate sinking  fund  in  the  manner  specified  ac- 
cording to  the  provisions  of  the  said  Act  foe 
the  final  redemption  of  tbe  said  bonds,  ttaey 
shall  retain  the  management  of  the  canal  and 
its  works,  and  collect  and  receive  the  revenues 
and  tolls;  but  if  they  fall  to  comply  with  these 
conditions  from  any  cause  except  a  deficiency 
of  revenue  arising  from  a  failure  of  business 
without  fault  on  the  part  of  said  company, 
said  fault  to  be  made  to  appear  by  the  grantees 
aforesaid,  then  the  grantees  may  demand  and 


ntees  may  del 
e  possession,  ; 


manner  hereinbefore  provided." 

In  1804,  Charles  Macalester,  a  citizen  of 
Pennsylvania,  recovered  In  an  action  in  the  Cir- 
cuit Court  of  the  United  States  for  tbe  District 
of  Maryland,  upon  a  debt  not  secured  by  any 
-  Judgment  for 
Haealester  bav- 
it  letters  of  ad- 
ministration upon  his  estate  in  Maryland,  and 
became  as  such  administrator  plaintiff  In  that 
action,  and  Judgment  was  entered  for  him 
against  the  company,  and  he  In  1880  issued  an 
attachment  upon  that  Judgment,  and  caused  it 
to  be  laid  In  the  hands  of  a  bank  in  Baltimore 
as  garnishee  upon  moneys  standing  to  the  credit 
of  the  company  on  the  books  of  the  bank. 
Those  moneys  were  in  the  possession  of  tbe 
bank  on  deposit,  and  were  exclusively  made  up 
of  the  tolls  and  revenues  received  by  the  com- 

Sany  In  tbe  course  of  its  business,  and  were  ruf- 
clent  to  pay  tbe  Judgment  debt,  interest  and 
coats,  but  were  required  to  meet  the  necessary 
expenses  of  putting  and  keeping  the  canal  in 
proper  navigable  condition,  after  payment  of 
the  salaries  of  officers,  and  supplying  the  ne- 
cessary quantity  of  water  for  purposes  of  navi- 
-ntion. 
In  1882,  Macalester'e  administrator  having 
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Wabash.  8t.  Locih,  etc,  Rt.  Co.  v.  Ham,  887  5S8 

cod-  to  which  these  two  mortgages  were  executed, 
d  the  mil  to  which  each  was  made  subject,  expressly 
*  hands  of  the  garnishee  as  would  satisfy  his  arovided  thai  the  company  should  have  author- 
Judgment  debt,  interest  and  costs,  bills  in  equi-  !ty  to  use  and  apply  so  much  of  the  gross  tolls 
tr  to  restrain  further  proceedings  by  him  were  ind  revenues  as  might  be  necessary  to  keep  the 
filed  by  the  State  of  Maryland,  and  by  the  lanal  iu  repair,  to  provide  the  requisite  supply 
trustees  under  the  mortgage  of  1848,  setting  >f  water,  and  to  pay  salaries  and  current  ex- 

forth   the  facta  above  stated,  and  alsoallcging    r 

that    Hacalester  and  bis   administrator  "baa 

each  notice,  before  acquiring  any  of  their  re-    ! r , — ...  „...,, 

spective  rights  of  action  In  the  premises,  of  all  is  for  the  ultimate  benefit  of  the  mortgagees, 

the  liens,  charges  and  duties  affecting  the  revc-  :o  appropriate  the  tolls  and  revenues  in  the  first 

■rues,  lolls  and  property  of  the  said  Chesapeake  nstance  to  the  payment  of  necessary  repairs 

and  Ohio  Canal  Company,  and  were  especially  ind  expenses. 

affected  with  knowledge  that  such  portions  of  The  debt  of  the  Judgment  creditor  In  this 

the  revenues  and  tolls  of  said  Chesapeake  and  :ase  was  a  general  debt  of  the  company,  and 

Ohio  Canal  Company,  as  were  necessary  to  put  not  a  bond  secured  by  the  trust  mortgage,  nor 

snd  keep  the  canal  of  the  said  company  In  good  i  debt  contracted  for  repairs,  or  salaries,  or  oth- 

conditionand  repair  for  transportation,  provide  er  current  expenses.      It  Is  alleged  in  the  hills 

the  requisite  supply  of  water,  and  pay  the  sal-  and  admitted  by  the  demurrers, that  the  credi  lor 

aries  of  officers  and  agents  of  the  said  compa-  at  the  time  of  contracting  bis  debt,  had  notice 

ny,  were  dedicated  and  set  apart  to  such  pur-  of  all  the  charges,  liens  and  duties  affecting  the 

poses  by  contract  with  the  State  of  Maryland,  tolls  and  revenues,  and  especially  of  tbe  provi- 

and  were  under  said  con  tract  exclusively  appli-  aion  by  which  they  were  appropriated,  in  the 

cable  to  said  purposes."  first  instance,  to  the  payment  of  necessary  ei- 

The  administrator  filed  a  demurrer  to  each  penses.     And  the  money  of  the  corporation, 

tail  which  was  overruled,  and  a  final  decree  en-  which  be  seeks  to  apply  to  the  payment  of  his 

tered  against  him,  and,  upon  bis  motion  at  the  debt,  is  needed  for  those  expenses, 

■me  term,  the  conrt  ordered  nunc  pro  tunc  that  It  follows  that  the  judgment  creditor  has  no 

the  two  suits  be  consolidated,  "but  so  that  the  equity,  and  that  the  State  of  Maryland  and  the 

validity,  force  and  effect  of  neither  of  said  de-  trustees  for  bondholders,  whose  security  will  be 

wees  snail  be  by  this  order  affected  or  Impaired."  affected  by  the  diversion  of  this  money  from 

He  then  appealed  to  this  court,  its  lawful  object,  are  entitled  to  injunctions. 

An  ordinary  mortgagee  of  real  estate,  who  This  conclusion  accords  with  the  adjudication 

has  not  taken  possession  under  his  mortgage,  is  of  the  Court  of  Appeals  of  Maryland  in  Bradg 

not  entitled  to  the  rents  and  profits  as  against  v.  State,  26  Md.,  290,  and  with  the  opinions  ex- 

the  mortgagor  or  his  attaching  creditors;  and  pressed  hy  that  court  in  earlier  and  later  cases, 

the  same  rule  holds  good  in  the  case  of  amort-  Boyd  v.   Chetapeake  dc  0.   Canal  Co.,  17  Md., 

gage  by  a  railroad,  canal  or  bridge  corporation  195;  Virginia  v.  Chesapeake  db  0.  Canal  Co.,  32 

OS]  of  its  lolls  and  revenues,  which  provides  a  mode  Md.,  SOI. 

in  which  the  mortgagee  shall  take  possession,  Decree  affirmed. 

and  until  that  mode  is  availed  of,  leaves  tbe  True  copy.  Tost: 

tolls  and  revenues  in  the  control  of  the  mort-  JameaH.McKeonev.aerk,8up.Oourt,C.8. 

gsgor,  to  be  disposed  of  as  he  sees  fit.     B.  R. 

O.T.  Ooudrep,  11  Wall..  45B  [78  U.  S.,bk.  20,  

L  *  &&vT  wffiffflftfS'  m\;  WABASH,  ST.  LOUIS  &  PACIFIC  RAO, 
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r>ui  uj  mo  Statutes  of  the  Btate  of  Maryland  mNI,u™   ,    „.w  _  „ 

relating  to  the  Chesapeake  and  Ohio  Canal  BENJAMIN  F.  HAM  kt  ai.. 

Company.ond  the  mortgages  executed  pursu-  „  0  «_-— — -ad.  M7-ess.) 

ant  to  those  statutes,  the  application  of  the  tolls  ,Bee  8' u"  tu^ortta  ■  eQ-  wr-eaw 

and  revenues  of  the  canal  was  not  left  to  the  Bailroadt—con»olidati<m- agreement  a*   to  old 

disposal  of  the  corrjoratiom  bondt-tvbtegvent  mortgage*  and  foreeloiure— 

the  State  of  Maryland,  regarding  the  con-  -  ku  af  j^,  gf  uZSured  band*  of  one  of 

Bruction  and  maintenance  of  the  canal  as  an  ,£  aMcomvanU* 
object  of  great  importance  and  benefit  to  the 

public,  had  lent  to  the  canal  company  large  tFour  raUroad  corporations,  whose  roads  formed 

■urns  of  money,  and  subscribed  for  a  majority  a  connecting;  Une  In  Ohio,  Indiana  and  Illinois,  wcie 

of  its  stock   and   to  secure  its  loans  and  invest-  oMtwtt&Sa.  according _to  thai statutes  of  those 

ments,  had  taken  frOtn  the  company  mortgages  f&'£^w,$£23X££fi&  &  SSS&at 

upon  the  canal  and  all  its  tolls  and  revenues.  tlon  was  described  as  composed  of  the  amount  or 

By  the  Statute  of  1844.  chap.  281,  the  State  Its  stock  and  of  Msmoruw  bonds  and  other 

aut&riied  the  company,  in  order  to  obtain  ad-  ^^^'^^^ntareaV^^T^ 


Erst* 


Ively  fall  due,  be 
itnpanr,  according  to 
;  of  the  bonds."    Two 


revenues  so  far  only  as  to  subordinate  it  to  tbe  own  bonds  parable  at  a  later  data'  than  the  old 

ben  of  that  mortgage;  subject  to  that  lien,  the  ones,  executed  a  mortgage  of  all  its  property  to 

ly  for  the  repayment  of  its  original  loan  to  the  "™                 ™»™  t— 

company ;  and  the  statute,  under  and  pursuant  *Bead  note  by  Mr.  Justice  (1bat. 

U4  0. 8.  _          ** 
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tercet  of  all  the  Terlmia  classes  of  exiting  bonds 
(which  were  stieeSfleallf  dtscrlbedl  that  the  whole 
of  them  should  bo  consul,  dated  into  one  mortgage 
debt  upon  equitable  principle :  and  provided  Hint 
a  sutflolent  amount  of  the  new  bond!  should  be  re- 
tained "  to  retire.  In  such  manner  and  upon  such 
terms  an  the  directors  may  trom  tunc  to  lime  pre- 
•crlbe,"on  equal  amount  of  the  nldlmnda.  Hl»  yonre 


[No.   1118.] 
BubmiiUd  Jan.  8, 1885.    Decided  May  4,  1885. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Indiana. 

The  history  and  facts  of  the  case  appear  In 
the  opinion  of  the  court. 

Meter:  Wager  Swayne,  H.  9.  Greene 
and  Abnun  Seodrlcka,  for  appellant. 

Mr.  Charles  W.  H&aaler,  for  appellees: 

It  la  a  well  established  principle  that  the  prop- 
erty of  a  corporation  la  a  trust  fund  liable  for 
the  debts  due  its  creditors.  It  Is  equally  well 
established  that  a  corporation  cannot  denude  It 
self  of  its  property  and  thus  deprive  its  credi- 
tors of  their  rights  as  against  its  property. 

Mumma  v. /WmanOJ.,8  Pet.286;  R.R.Co. 
t.  Houard,  7  Wall.,  393  (74  U.  8.,  bk.  19,  L. 
ed.  117);  Bawytr  v.  Hoag.  17  WaJL,  810 (84  U. 
8. ,  bk.  31,  L.  ed.  781);  Sanger  v.  Upton,  91  U. 
8.,  50  (Bk.  23,  L.  ed.  330);  Sramman  v.  Kim- 
Sail,  93  D.  8.,  893  (Bk.  33,  L.  ed.  438);  SeoviU 
v.  Thayer,  105  U.  8.,  148  {Bk.  30,  L.  ed.  968). 

Equity  will  not  permit  a  transfer  of  property 
withoutpaying  debts. 

int.  C&.  v.  Tram.  Oo.,  18  Fed.  Rep.,  616; 
T/itKtyOity,  14  Wall.,  660  (81  TJ.  8.,  bk.  30, 
Led.  808). 

Equity  does  not  permit  ftlo  it  m  by  a  curpo- 

BrouqlHon  v.  Pentacola,  88  U.  S,,  330  (Bfc 
L.  ed.  898);  JTsnusfAsr  v.  Garrett,  103  U. 
473  (Bk.  36,  L.  ed.   197);  Blair  t.  R.   Oo.,  33 
Fed.  Rep.,  86. 

Creditors  will  be  preferred  to  stockholders. 


.,86. 

The  Indiana  courts  have  held  that  the  lien 
may  be  assigned  With  the  debt. 

Ifie/ioUv.  Olovtr.il  Ind.,  U;Johnty.SeteeU, 
88  lad.,  1:  Wieeman  v.  Hutehiton,  30  Ind.,  40; 
Kernv.  Eatltrigg,  11  Ind.,  44a 

And  the  courts  of  Ohio  have  held  that  this 


White  v.  Denman,  1  Ohio  St.,  110;  JVM  r. 
Kinney,  11  Ohio  St.,  68. 

The  trust  created  by  the  consolidated  mort- 
gage in  favor  of  the  holders  of  equipment 
bonds  was  a  valid  and  executed  trust. 

1  Perry,  Trusts,  §§  98,  113,  348;  Martin  v 
Funk,  75  N.  T.,  184;  Train  v.  Odd,  5  Pick. 
S84;  Ketehtim  v.  31.  Louie,  101  U.  S.,  806  (Bk 
86.  L.  ed.  999). 

Acceptance  by  the  stockholders  was  not  es- 
sential. 


1  Perry,  Trusts,  g§  598,  5M,  609.  and  cases 
ited. 

It  could  only  he  revoked  by  the  full  consent 
f  all  parties  in  interest. 

1  Perry,  Trusts.  S,  104,  and  cases  cited;  Mar- 
tin v.  F Vni,  supra. 

A  trustee  cannot  denude  himself  of  his  trust 
so  os  to  cause  the  trust  to  fsiL 

Mo'jan  v.  Ha#i,  1  Johns. Ch.,  880;  Diefendorf 
v.  Spraker,  ION.  Y,  246. 

A  purchaser  with  notice  of  equitable  rights 
of  another  holds  the  property  subject  to  such 
rights. 

1  Perry,  Trusts,  Sg  317,  838;  KetcAtim  v.  8k 
Louii.tupra;  WonOty  v.  Wormity,  8  Wheat.  446. 

Knowledge  of  a  fact  Is  knowledge  of  its  le- 
gal effect, 

Wormity  v.  Wonnley,  6  Wheat.,  448;  BnUk 
v.  Wart,  15  Pet.  114 

Meter:  B.P.  Sannty  Qto.  F.  Oomttoek,  K 
C.  Bprayue  and  Joan  G.  Milbum,  counsel  for 
the  plaintiff  in  a  suit  pending  in  the  Supreme 
Court  of  Ohio,  involving  the  validity  of  the 
lien  of  the  equipment  bonds, were  permitted  by 
the  court,  with  consent  of  counsel,  to  file  a 
brief  in  support  of  the  position  of  appellees. 


This  was  an  appeal  from  a  decree  in  equity, 
'  ig  certain  Bonds  issued  by  the  Toledo 
and  Wabash  I 


declaring  certain  bonds  Issued  by  the 
and  Wabash  Railway   Company  to  be  a 
upon  property  formerly  owned  by  that  c 


pany,  and  since  transferred  by  it  to  the  Toledo, 
Wabash  and  Western  Railway  Company,  a  cor- 
poration created  by  its  consolidation  with  three 
other  railroad  corporations.  11  Hiss.,  610.  The 
material  facts  appearing  by  the  record  were  aa 
follows: 

Toe  Toledo  and  Wabash  Railway  Company, 
a  corporation  organized  under  the  laws  of  the 
States  of  Ohio  and  Indiana,  owninga  railroad 
extending  from  Toledo  in  Ohio  to  Wabash  la 
Indiana— its  property  in  Ohio  being  subject  to 

s- *n~,"^>,  and  a  second 

ts  property  in  In- 
diana subject  to  s  first  mortgage  for|2,600,000. 


bonds  to  the  amount  of  *600,000,styled  "Equip- 
ment Bonds,"  payable  In  New  York  on  May  1, 
1 888,  with  coupons  attached  for  semi-annual  in- 


within  five  years,  into  common  stock  of  the 
company  at  par.  The  company  paid  Interest 
-  those  bonds  to  Hay  1  1866. 


On  May  30, 1866,  no  lien  of  any  kind  then 
existing  m  favor  of  "equipment  bonds,"  the 
Toledo  and  Wabash  Railway  Company  and 


three  railroad  corporations  Incorporated  By  the 
States  of  Indiana  and  Illinois,  whose  roads 
formed  a  continuous  line  from  Toledo  to  the 
Mississippi  River,  entered  into  an  agreement  to 
consolidate  their  railroads,  property  and  capital 
stock,  and  to  become  one  corporation  under  the 
name  of  the  Toledo,  Wabash  and  Western 
Railway  Company,  with  a  capital  stock  of 
$15,000,000.  "  upon  the  basis  and  conditions 
hereinafter  to  be  specified,"  the  material  parts  [68A] 
of  which  were  ss  follows; 
"  The  Toledo  and  Wabash  Railway  Company 
114  U.  & 
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enters  into  Mid  consolidation  on  the  following 
basis,  vta.:  Its  capital  is  $10,000,000,  composed 
m  follows:  1st  mortgage  bonds,  $3,400,000;  2d 
mortgage  bonds,  $2,500,000;  convertible  equip- 
ment bonds,  $600,000;  convertible  preferred 
•lock,  $1,000,000;  common  Hock,  $3,500,000." 

The  basis  on  which  each  of  the  three  other 
corporations  "enters  into  said  consolidation" 
was  then  set  forth  in  like  manner,  by  which 
the  capital  of  the  three  together  appeared  to  be 
$8,486,000,  composed  of  mortgage  bonds, 
$6,800,000,  and  stock  $3,088,000;  and  one  of 
those  corporations  assigned  to  the  consolidated 
company  certain  mortgage  bonds,  and  agreed  to 
par  to  it  in  cash  the  sum  of  $780,300,  required 
to  place  its  road  in  equal  condition  with  the 
Toledo  and  Wabash  Railway. 

"  It  is  further  agreed  that  the  bonds  and  other 
debts  hereinabove  specified,  in  the  manner  and 
to  the  extent  specified,  and  not  otherwise  pro- 
Tided  for  in  this  agreement,  shall,  as  to  the  prin- 
cipal and  interest  thereof,  as  the  same  shall  re- 
spectively fall  due,  be  protected   by  the  said 


by  which  such  indebtedness  of  the  several  con- 
solidated companies  may  be  evidenced." 

"The  directors  shall  nave  power  to  issue  any 
other  and  further  bonds  of  said  corporation  to 
such  an  amount  that  the  indebtedness  of  the 
consolidated  company  at  any  time  shall  Dot  ex- 
ceed the  amount  of  the  capital  stock  authorized 
by  this  agreement,  and  they  may  secure  the 
bonds  so  issued  by  mortgage  or  other  lien  on 
the  property  of  the  consolidated  company,  or 
toy  specified  part  thereof." 

The  agreement  of  consolidation  was  ratified 
by  the  directors  and  stockholders  of  all  the 
companies,  and  the  stockholders  of  the  old  com- 
panies became  stockholders  in  the  new  one; 
and  this  company  came  into  possession  of  all 
the  railroads  and  property  of  the  four  old  com- 
panies, and  received  and  distributed  the  earn- 

O]  On  February  1,  1867,  the  consolidated  com- 
pany executed  to  trustees  a  mortgage  of  all  its 
railroads,  property  and  franchises,  to  secure 
bonds  to  be  issued  by  it,  to  the  amount  of 
$1S,000,000,  payable  in  forty  years,  with  inter- 
est at  the  yearly  rate  of  7  per  cent,  and  convert- 
ible at  the  option  of  the  holders,  at  any  time 
within  ten  years,  into  common  stock  of  the 
company  at  par.  The  mortgage  recited  the 
consolidation,  and  also  contained  the  following 

"  Whereas  at  the  time  of  such  consolidation 
the  property  of  Mid  various  companies  was  sub- 
ject to  certain  bonded  debts,  and  the  mortgages 
created  by  said  several  companies,  or  by  other 
railroad  corporations  which,  at  the  time  of  the 
creation  of  said  debts  and  mortgages,  were  the 
owners  of  the  property  so  consolidated;  and 
whereas  all  the  bonded  debt  of  said  company. 
party  of  the  first  part  .including  that  secured  by 
said  mortgages, as  well  as  that  not  secured  by  any 
mortgage,  now  amounts  in  the  aggregate  to  the 
sum  of  $13,900,000,  besides  interest;  and  where- 
as said  bonded  debt,  as  it  now  exists,  Is  repre- 
sented and  made  up  as  follows;  viz. ;"  Then  fol- 
lowed a  statement  of  the  various  classes  of 
Mortgage  bonds,  above  mentioned,  amounting 
fn  all  to  $11,700,000;  the  equipment  bonds. 
$400,000;  and  bonds  issued  by  the  consolidated 
114  V.  S. 


company,  due  April  1,  1871,  $1,000,000;  and 
the  last  two  classes  described  as  not  secured  by 
any  mortgage. 

"And  whereas  it  has  been  deemed  for  the  in- 
terest of  the  said  party  of  the  first  part,  as  well 
as  for  the  benefit  of  the  holders  of  all  said  va- 
rious classes  of  bonds,  that  the  whole  of  the  same 
should  be  consolidated  into  one  and  tbe  same 
mortgage  debt,  upon  equitable  principles;  and 
whereas  tbe  increasing  freight  business  of  the 
road  of  the  party  of  the  first  part  requires  addi- 
tional equipments  to  do  the  same;  and  whereas 
it  has  been  deemed  expedient  for  the  preserva- 
tion of  the  bridges  on  the  line  of  said  road  that 
the  same  should  be  covered,. and  that  additional 
depot  accommodations  should  be  obtained,  and 
that  the  road  through  Its  entire  length  should 
be  fenced;  and  whereas  tbe  expenses  to  be  in- 
curred for  the  above  should  be  provided  for  by 
the  creation  of  a  new  capital;  and  whereas  for 
the  purposes  aforesaid,  and  for  the  objects 
herein  stated,  the  said  company,  party  of  the  [59 
first  part,  has  resolved  to  make  and  issue  its 
bonds  to  the  extent  of  $15,000,000,  and  to  se- 
cure the  payment  of  the  same  by  a  mortgage  on 
its  entire  property;  and  that  of  the  amount  of 
said  bonds  to  be  made  and  issued  thereon  should 
be  retained  $13,300,000  to  retire,  in  such  mari- 
ner and  upon  such  terms  as  the  directors  of  said 
company  may  from  time  to  time  prescribe,  a 
like  amount  of  tbe  bonds  of  the  various  com- 
panies hereinabove  enumerated  and  described 
and  representing  the  aforesaid  bonded  debt, 
and  that  the  balance  of  said  bonds,  to  wit: 
$1,700,000  thereof,  should  be  used  to  provide 
the  said  additional  equipment  and  other  im- 
provements hereinabove  mentioned,  and  for  such 
additional  purposes  as  the  said  directors  may 
deem  ad vi sable." 

Bonds  to  the  amount  of  $2,700,000  only  were 
issued  under  that  mortgage;  $1,700,000  for 
money  borrowed,  and  $1,000,000  to  retire  the 
bonds  of  the  consolidated  company  that  became 
due  April  1,  1871. 

The  consolidated  company  paid  the  interest 
on  tbe  equipment  bonds  until  November  1, 1874, 
after  which  no  payment  was  made  of  interest 
thereon. 

On  April  1,  1873,  the  consolidated  company 
executed  to  the  trustees  under  the  mortgage  of 
February  1,  1807,  and  in  order  "  to  give  assur- 
ance to  all  persons  whom  It  may  in  anywise 
concern  that  the  said  reserved  bonds  shall  not, 
nor  shall  any  or  either  of  them,  be  used  for  any 
other  purpose  than  the  retiring  of  the  Mid 
funded  debt  in  some  part  thereof,"  a  supple- 
mental agreement,  by  which  it  covenanted  with 
the  trustees,  and  with  all  such  parties,  that  it 
would  not  "  make  or  issue,  or  attempt  to  m:-ke 
or  issue,  any  of  the  remaining  $12,300,000  afore- 
said bonds  secured  by  the  said  indenture  of 
mortgage,  except  for  the  purpose  of,  and  sub- 
sequent to  or  simultaneously  with,  the  retiring 
of  an  equal  amount  of  the  balance  remaining 
of  the  Mid  funded  debt" 

On  February  1,  1873,  two  months  before  the 
execution  of  the  agreement  of  further  assur- 
ance, the  consolidated  company  made  another 
mortgage  to  secure  other  bonds  to  be  issued  by 
the  company  to  the  amountof  $5,000,000,  pay- 
able in  gold.  Default  having  been  made  in 
the  payment  of  interest  on  bonds  so  issued, 
proceedings  for  the  foreclosue  of  that  mortgage    [  59 j 
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were  instituted  and  a  receiver  appointed  on 
February  22.  1875,  andadecree  was  afterwards 
entered  for  the  sale  of  the  railroad,  franchises 
and  other  property  of  the  company,  subject  to 
the  liens  of  all  earlier  mortgages,  and  without 
prejudice  to  any  claim  that  might  be  made  by 
the  holders  of  the  equipment  bonds.  Under 
that  decree  the  property  was  sold  and  conveyed 
to  the-purchasers,  who  afterwards  became  the 
Wabash,  St.  Louis  and  Pacific  Railway  Com- 
pany, the  appellant  in  this  case, 

None  of  (he  equipment  bonds  were  ever  ex- 
changed for  bonds  under  the  mortgage  of  1867, 
nor  did  any  holders  of  equipment  bonds  de- 
mand an  exchange  until  after  Hay  1,  1875. 

The  Statute  of  Ohio  of  April  10,  1866,  in 
force  at  the  time  of  the  issue  of  the  equipment 
bonds  and  of  the  consolidation  in  question,  by 
section  1,  made  it  lawful  for  any  railroad  —**"- 


joining  State,  whenever  their  roads  united  so 

as  to  form  a  continuous  line;  by  section  2,  pro- 
vided that  the  consolidation  should  be  made  by 
agreement  of  the  directors  of  each  company, 
' '  prescribing  the  terms  and  conditions  thereof," 
and  that  such  agreement,  when  ratified  by  the 
stockholders,  should  "  be  deemed  and  taken  to 
he  the  agreement  and  act  of  consolidation  of 
said  companies  " ;  and  also  contained  the  follow- 

"Sec.  8.  Upon  the  making  and  perfecting 
the  agreement  and  Act,  as  provided  in  the  pre- 
ceding section,  and  filing  the  same,  or  a  copy, 
with  the  Secretary  of  State,  the  several  cor- 
porations, parties  thereto,  shall  be  deemed  and 
taken  to  be  one  corporation,  possessing  within 
this  State  all  the  rights,  privileges  and  fran- 
chises, and  subject  to  all  the  restrictions,  dis- 
abilities and  duties  of  such  corporation  of  this 
State  so  consolidated." 

"  Sec  5.  Upon  the  election  of  the  first  board 
of  directors  of  the  corporation  created  by  said 
agreement  of  consolidation  and  by  the  provis- 
ions of  this  Act,  all  and  singular  the  rights, 
privileges  and  franchises  of  each  of  saicf  cor- 
porations, parties  to  the  same,  and  all  the  prop- 
erty, real,  personal  and  mixed,  and  debts  due 
[S93]  on  account  of  subscriptions  of  stock  or  other 
things  in  action,  shall  be  deemed  to  be  trans- 
ferred and  vested  in  such  new  corporation  with- 
out further  act  or  deed;  and  all  property,  all 
rights  of  way,  and  all  other  interests,  shall  be 
as  effectually  the  property  of  the  new  corpora- 
tion as  they  were  of  the  former  corporations, 
parties  to  said  agreement;  and  the  title  to  real 
estate,  either  by  deed,  gift,  grant,  or  by  apprc- 

E  nations  under  the  laws  of  this  State,  shall  not 
9  deemed  to  revert  or  be  impaired  by  reason 
of  this  Act;  Provided, that  all  rights  of  creditors, 
and  all  liens  upon  the  property  of  either  of  said 
corporations,  shall  be  preserved  unimpaired, 
and  the  respective  corporations  may  be  deemed 
to  be  in  existence  to  preserve  the  same;  and  all 
debts,  liabilities  and  duties  of  either  of  said  com- 
panies shall  henceforth  attach  to  said  new  cor- 
poration and  be  enforced  against  it  to  the  same 
extent  as  if  said  debts,  liabilities  and  duties  had 
been  contracted  by  it." 

"  Sec.  7.  Suits  may  be  brought  and  main- 


this  State."  1  Swan  &  Oritch.  Stat,  897,  888. 

The  Statute  of  Indiana  in  force  at  (he  same 
tune,  upon  the  subject  of  consolidation,  was  as 
follows: 

"Any  railroad  company  heretofore  organized, 
under  the  general  or  special  laws  of  this  State, 
shall  have  the  power  to  intersect,  join  and  unite 
their  railroad  with  any  other  railroad  con- 
structed or  in  progress  of  construction  in  this 
State,  or  in  any  adjoining  State,  at  such  point 
on  the  State  line,  or  at  any  other  point,  as  may 
be  mutually  agreed  upon  by  said  companies: 
and  such  railroad  companies  are  authorized 
to  merge  and  consolidate  the  stock  of  the  re- 
spective companies,  making  one  joint  stock 
company  of  the  two  railroads  thus  connected, 
upon  such  terms  as  may  be  by  them  mutually 
agreed  upon, in  accordance  with  the  laws  of  the 
adjoining  State  with  whose  road  or  roads  con- 
nections are  thus  formed;  Provided,  their  char- 
ten  authorize  said  railroads  to  go  to  the  State 
line,  or  to  such  point  of  intersection."  Stat. 
Feb.  23,  1853,  §1;  1  Gavin  &  H.  Stat,,  026. 

The  only  provision  of  the  Statutes  of  Illinois 
cited  in  argument, was  the  provision  that  "Such  1 591  ] 
consolidation  may  take  place  whenever  the  said 
companies  shall  respectively  agree  upon  the 
terms  and  conditions  of  the  same,"  Stat.  Feb. 
28,  1854,  chap.  U.  g  2;  1  Gross.  Stat.,  687. 

The  claim  of  the  holders  of  the  equipment 
bond  to  a  lien  on  the  property  of  the  Toledo, 
Wabash  and  Western  Railway  Company  was 
asserted  upon  several  grounds: 

1 .  It  was  contended  that  the  property  of  the 
Toledo  and  Wabash  Railway  Company  was  a 
trust  fund  for  all  its  creditors,  and  that  upon 
the  consolidation  the  Toledo,  Wabash  and  West 
era  Rail  w:iy  Company  took  the  property  of  the 
Toledo  and  Wabash  Railway  Company  charged 
with  the  payment  of  all  its  debts. 

The  property  of  a  corporation  is  doubtless  a 
trust  fund  for  the  payment  of  its  debts,  in  the 
sense  that  when  the  corporation  is  lawfully  dis- 
solved and  all  its  business  wound  up,  or  when 
it  is  insolvent,  all  its  creditors  are  entitled  In 
equity  to  have  their]  debts  paid  out  of  the  cor- 
porate property  before  any  distribution  thereof 
among  the  stockholders.  It  is  also  true  In  the 
case  of  a  corporation,  as  in  that  of  a  natural 
person,  that  any  conveyance  of  property  of  the 
debtor,  without  authority  of  law,  and  in  fraud 
of  existing  creditors,  is  void  as  against  them. 
Story,  Eq.  Jur.,  §1203;  Oimm  v.  Arkantai, 
15  Bow.,  804;  Graham  v.  B.  R.  Co.,  102  U.S.,  [505] 
148,  161  [Bk.  26,  L.  ed.  106,  111];  R.  R,  0».  t. 
Sotettrd,  7  Wall.,  892  [74  U.  B.,Dk.  19,  L.  ed. 
117] ;  Goodwin  v.  UintiwuUi  <£  WhittuattrOamat 
(*.,  18  Ohio  St.,  In- 


corporations, the  business  of  the  old  corpora- 
tions is  not  wound  up,  nor  their  property  se- 
questrated or  distributed,  but  the  very  object 
of  the  consolidation,  and  of  the  statutes  which 
permit  it,  is  to  continue  the  business  of  the 
old  corporations.  Whether  the  old  corporations 
are  dissolved  into  the  new  corporation,  or  are 
continued  in  existence  under  a  new  name  and 
with  new  powers,  and  whether,  in  either  case, 
the  consolidated  company  takes  the  property 
of  each  of  the  old  corporations  charged  with  a 
hen  for  the  payment  of  the  debts  en  that  cor- 
poration, depend  upon  the-  terms  of  the  agree- 
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meat  of  consolidation,  and  of  the  statutes  un- 
der whose  authority  that  consolidation  is  ef- 
fected. 

In  the  present  cue.  before  the  consolidation, 
no  lien  of  any  kind  existed  in  favor  of  the 
equipment  bonds;  and  the  consolidation  was 
made  under  and  pursuant  to  statutes  of  Ohio, 
Indiana  and  Illinois,  passed  before  the  issue  of 
those  bonds,  and  to  which  the  contract  of  the 
bondholders  was  therefore  subject 

The  effect  of  the  Ohio  Consolidation  Act 
was  to  merge  Uic  old  corporations  into  the  new 
one,  which  took  their  place,  succeeded  to  their 
property  and  assumed  their  liabilities.  Bhitldt 
v.Ohio,  95U.8.,  819  [Bk.  24,  L.  ed..  3571;  B.  R. 
a.v.Oeorgia.aeV.  8.,359[Bk.  35,  L.  ed.  IBS]. 
The  liability  imposed  by  that  statute  upon  the 
new  corporation  for  the  debts  of  the  old  ones, 
Is  the  same  a*  theirs,  neither  greater  nor  less. 
The  provision  of  section  5  that  "  all  rights 
of  creditors,  and  all  liens  upon  the  property  of 
either  of  said  corporations,  shall  be  preserved 
unimpaired  ."clearly  distinguishes  debts  secured 
by  lien  from  debts  not  so  secured,  and  Indicates 
no  intention  to  create  a  new  lien  in  favor  of 
creditors  who  before  had  none,  but  simply 
preserves  to  each  class  of  creditors  tbe  rights 
belonging  to  it  before  tbe  consolidation.  The 
farther  provisions  of  this  section,  that  "the 
respective  corporations  may  be  deemed  to  be 
existence  to  preserve  the  same,"  and  that  all 
debts  of  either  of  the  old  companies  shall 
II  henceforth  attach  to  the  new  corporation  and 
be  enforced  against  it  to  the  same  extent  as  if 
it  had  contracted  them,  lead  to  the  same 
dusion. 

The  Statute  of  Indiana  is  test  specific  in  its 
provisions,  but  expressly  authorizes  railroad 
companies  within  the  State  to  consolidate  with 
railroad  companies  in  an  adjoining  State  "  in 
accordance  with  the  laws  of  the  adjoining 
State";  and,  as  is  well  settled  by  decisions  of 
the  Supreme  Court  of  Indiana,  does  not  give 
to  unsecured  creditors  of  the  old  companies 
any  lien  or  precedence  as  against  a  subsequent 
mortgage  of  the  consolidated  property,  Mc- 
Mahon  v.  Morrison,  16  Ind.,  172;  R.  S.  Oo.  v. 
Janet,  39  Ind.,  465;  Pnint  v.  R.  S.  Co.,  81  Ind., 
™   "■"     "    "  -r.He7tdricJu.il  Ind.,  48. 


with  the  Circuit  Court,  that  the  mere  fact  of 
consolidation,  under  these  statutes,  did  not 
create  any  lien  in  favor  of  the  equipment  bonds. 

9.  It  was  next  contended  that  the  stipulation 
in  the  agreement  of  consolidation  that  the 
bonds  and  debts  therein  specified  of  the  former 
companies  shall  "be  protected  by  the  said 
consolidated  company  "  created  a  hen  In  their 
favor. 

But  it  is  only  "as  to  the  principal  and  interest 
as  they  shall  respectively  fall  due,"  and  "ac- 
cording to  tbe  true  meaning  and  effect "  of  tbe 
instruments  or  bonds  which  are  the  evidence 
of  the  debts,  that  it  is  stipulated  that  the 
debts  shall  "  be  protected  by  the  said  consoli- 
dated company ";  and  the  stipulation  covers 
debts  secured  by  mortgage  as  well  as  unsecured 
debts.  The  agreement  to  protect "  referring 
to  the  time  of  payment,  and  "  the  true  meaning 
and  effect  "of  the  equipment  bonds  having  been 
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which  they  ordinarily  have  in  promises  of  men 
of  business  "  to  protect"  drafts  or  other  debts, 
not  made  or  contracted  by  themselves,  that  is 
to  say,  a  personal  obligation  to  see  that  they  are 
paid  at  maturity. 

8.  It  was  further  contended  that,  by  the 
transfer  of  tbe  property  of  tbe  Toledo  ana  Wa-  [59T] 
bash  Railway  Company  to  the  consolidated 
corporation,  and  the  enumeration  of  the  equip- 
ment bonds  in  the  basis  on  which  the  former 
company  entered  into  the  consolidation,  those 
bonds  were  part  of  tbe  consideration  of  the 
transfer,  and  that  the  case  comes  within  the 
principle  of  a  vendor's  lien  for  unpaid  purchase 
money. 

But  we  are  unable  to  perceive  any  analogy 
between  the  two  cases.  The  doctrine  of  vend- 
or's lien  applies  only  to  sales  of  real  estate. 
The  consolidation  of  the  stock  and  property  of 
several  corporations  into  one  was  not  a  sale; 
and  it  did  not  affect  real  estate  only,  but  In- 
cluded franchises  and  personal  property. 

4.  The  remaining  question  is  whether  the 
holders  of  the  equipment  bonds  have  acquired 
any  lien  under  the  provisions  of  the  mortgage 
executed  in  1867  by  tbe  consolidated  company 
of  all  its  franchises  and  property,  to  secure  the 
payment  of  new  bonds  to  be  issued  by  that 
company. 

It  is  true  that  the  object  of  that  mortgage,  as 
appears  by  its  recitals,  was  that  the  whole  of 
Che  debts  of  the  consolidated  company,  includ- 
ing the  debts  of  either  of  tbe  companies  out  of 
which  ft  had  been  formed,  whether  secured  by 
mortgage,  or,  as  ia  the  case  of  tbe  equipment 
bonds,  not  secured  at  all,  "  should  be  consoli- 
dated into  one  and  the  same  mortgage  debt, 
upon  equitable  principles."  The  mortgage  ac- 
cordingly provided  that  (18,300,000  of  the  new 
bonds  should  be  retained,  in  order  "  to  retire, 
in  such  manner  and  upon  such  terms  as  the 
directors  of  said  company  may  from  time  to 
time  prescribe,"  a  like  amount  of  the  earlier 

But  that  mortgage  secured  only  bonds  issued 
under  it,  and  those  bonds  were  all  to  be  pay* 
able  In  forty  years  from  its  date.  The  directors 
were  authorized  to  exchange  such  bonds  for  ex- 
isting bonds,  and  it  is  possible  that  any  holders 
of  existing  bonds  might  have  compelled  such 
an  exchange  by  seasonably  applying  for  It  But 
tbe  company  could  not  compel  any  bondholder 
to  accept,  as  a  subeitute  for  the  bonds  which 
he  held,  new  bonds  payable  at  a  later  period. 
The  equipment  bonds  were  payable  according 
to  their  terms  in  1B83,  and  tbe  bonds  issued  un- 
der the  new  mortgage  would  not  be  payable  un- 
til 1907.  The  holders  of  the  equipment  bonds  [598] 
might  prefer  to  hold  without  security  their 
bonds  payable  in  sixteen  years,  rather  than  to 
take  instead  bonds  secured  by  mortgage,  pay- 
able twenty-four  years  later.  They  took  no 
'  ps  to  obtain  such  an  exchange  for  more  than 
ht  years  after  the  execution  of  the  mortgage 
.  _  18o7,  nor  until  after  tbe  institution  of  pro- 
ceedings to  foreclose  the  subsequent  mortgage, 
executed  by  the  company  in  1878,  to  secure 
the  payment  of  a  new  issue  ot  bonds. 
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cured  by  any  prior  mortgage.  When  the  whole 
property  of  the  consolidated  company  was  sold 
under  the  decree  of  foreclosure  of  the  mort- 
gage of  1873,  subject  only  to  prior  mortgages 
and  liens,  the  purchasers  took  the  property  free 
from  oil  debts  not  so  secured. 

The  necessary  conclusion  is,  that  the  prop- 
erty gold  under  the  decree  of  foreclosure  is  not 
subject  to  any  lien  in  favor  of  the  holders  of 
the  equipment  bonds. 

Decree  reverted. 

True  copy.    Test: 

Junes  H.  McKenney,  Clerk,  Blip.  Court,  D.  B. 
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P.  T.  MOORE,  P&T.  in  Err., 

SAMUEL   C.    GREENHOW,  Treasurer   of 

the   City   of   Richmond. 

{See  8.  O,  Reporter*  ed.,  388-810.) 

Mandamus  to  compel  officer*  of  the  Stale  of  Vir- 
ginia to  receive  coupon*  in  payment  of  license 
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This  case  comes  within  the  exact  terma  of  the  de- 
cision ot  a  majority  of  this  court  In  Antoni  v.  Qrten- 
hoc,  10TD.S.Tf89,  (Btc.  27.  L.  ed..«8i,  remitting  the 
iilajntio  to  the  remedy  provided  by  the  Act  of  the 
Legislature  of  Virginia  of  January  14. 188S. 

[No.  905.] 

Argued  Mar.  to,  SS,  $4,  !6,  1885.   Decided  May 

A,  18S5. 

$  ERROR  to  the  Supreme  Court  of  Appeals 
of  the  Stale  of  Virginia. 

The  history  and  facts  of  the  case  appear  In 
the  opinion  of  the  court. 

Meisrs.  William  L.  U07a.ll,  Daniel  H. 
Cea-mberlain,  Wu-ger  Swayne,  Wm.  M. 
Evarta  and  Wm.  B.  Uornblower,  for 
plaintiff  in  error. 

Mr.  T.  S.  Blair.  Atty-Otn.  of  Virginia, 
and  Mettr*.  R.  T.  Merrick  and  A.  H.  Oar- 
land,  for  defendant  in  error. 

]       Mr.  Justice  Matthew*  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  In  error  filed  his  petition,  on 
April  26,  1884,  in  the  Circuit  Court  of  tbe  City 
of  Richmond,  against  Greenhow,  the  defend- 
ant, as  Treasurer  of  the  City  of  Richmond, 
S-aying  for  a  rule  nisi,  commanding  the  said 
reenhow  to  show  cause  why  a  peremptory 
memdamut  should  not  be  awarded  to  the  plain- 
tiff, commanding  the  said  Treasurer  to  issue  to 
the  petitioner  a  certificate  in  writing  stating 
that  be  bad  made  the  deposit  required  by  law 
in  payment  of  his  license  tax,  as  a  sample  mer- 
chant in  said  city.  The  petition  set  forth  that 
tbe  tender  made  in  payment  of  this  deposit  con- 
sisted of  coupons  cut  from  bonds  issued  by  the 
State  of  Virginia,  and,  by  contract  with  tbe 
State  therein  declared,  receivable  in  payment  of 
all  taxes,  debts,  demands  and  dues  to  the  Stale, 
and  that  tbe  tender  was  refused  by  the  Trea- 
surer, and  a  certificate  of  deposit  withheld,  be- 
cause tbe  112tb  section  of  an  Act  of  the  Gen- 
eral Assembly  of  Virginia,  approved  March  15, 
1884,  for  the  purpose  of  assessing  taxes  on  per- 
sons, property,  and  incomes  and  licenses,  re- 
quires that  afl  license  taxes  shall  be  paid  in  gold 
or  silver  coin,  United  States  troioury  notes,  or 
national  bank  notes,  and  not  in  coupons,  and  _ 
319 
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Pf  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Ohio. 
The  history  ami  facts  appear  in  the 


«] 


it  of  the  case  by  Mr.  Juttiu  Wood* : 

This  was  an  nction  brought  by  John  A.  Lee. 
as  Treasurer  or  Richland  County,  in  Ibe  Slate  of 
Ohio,  against  Stephen  B.Slurgca  to  lecover  taxes 
levied  for  tile  years,  1874,  1875, 1370  and  1877, 
upon  shares  of  slock  of  the  value  of  $100,000 
IS]  in  the  Western  Union  Telegraph  Company, 
and  certain  credits  and  investments  owned  by 
Sturges.who  during  those  years  was  a  citizen  of 
Ohio,  residing  in  the  City  of  Mansfield,  in  said 
county.  The  amount  of  the  taxes  sued  for  was 
$10,776.83,  with  the  penalty  thereon  of  10  per 
cent,  amounting  to  $1 .077.68,  making  a  total 
of  $11,834.50.  The  controversy  in  this  case 
relates  only  to  the  taxes  on  the  slock  of  the 
telegraph  company. 

Before  the  trial,  the  term  of  office  of  Lee.the 
original  plaintiff,  expired,  and  Merchant  Car- 
ter, his  successor  in  office,  was  substituted  as 
plaintiff  in  his  stead.  The  parties  waived  a 
trial  by  jury  and  submitted  the  case  to  the 
court  upon  the  issues  of  facts  as  well  as  of  law. 

The  court  made  a  special  finding  of  facts, 
from  which  it  appeared  as  follows: 

For  ten  years  before  the  commencement  of 
this  suit  the  defendant  was  a  citizen  of  said 
county;  for  the  years  1874,  1875,  1876  and  1877 
be  made  returns  in  accordance  with  law,  pur- 
porting to  contain  full  and  accurate  lists  of 
all  his  personal  property  subject  to  taxation; 
the  returns  were  received  and  acted  upon  as 
being  correct  until  tbe  23d  June,  1878,  when 
the  county  auditor  caused  defendant  to  besub- 
prenaed  to  appear  inttanter  before  him  at  his 
office,  to  give  information,  pursuant  to  tbe 
statute  in  that  case  provided,  of  all  property 
within  his  knowledge  which  had  not  been  duly 
returned  for  taxation.  The  defendant  accord- 
ingly appeared  and  submitted 
lion.  Whilst  undergoing  examination  me 
ditor  exhibited  to  him  a  list  of  Judgments 
mortgages  in  his  favor  not  included  in  hie 
returns,  and  then  and  there  told  him  that, 
der  the  advice  of  the  auditor  of  State,  he  felt 
It  to  be  his  duty  to  make  a  supplemental  assess- 
ment against  him  for  the  four  years  named,  of 
alt  the  property  which  he  owned  during  that 
period,  which  was  subject  to  taxation  in  said 
county,  and  not  included  in  his  returns;  called 
defendant's  attention  totbe  statute  under  which 
he  proposed  to  proceed;  and  requested  such  ex- 

K"  .nation  as  he  might  deem  it  proper  to  make, 
fendant  thereupon  made  such  explanations 
u  he  chose  to  offer. 
This  was  tbe  only  notice  given  by  the  audl- 
ilf]  tor  to  the  defendant,  of  his  Intention  to  assess 
him  on  all  personal  property  owned  by   him 
during  said  period  and  not  included  in  his  tax 

The  auditor  then  proceeded  to  assess  the  de- 
fendant on  $100,000  of  stock  In  the  Western 
Union  Telegraph  Company  for  each  of  the 
years  1874.  1875,  1878  and  1877,  and  entered 
the  same  on  a  supplemental  tax  duplicate,  and 
certified  the  same  to  the  county  treasurer  for 
collection. 

The  defendant  owned  the  telegraph  stock 
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had  a  paid-up  capital  of  $41,000,000;  most  of  its 
property  was  situated  outside  of  Ohio;  it  owns 
4,050  miles  of  telegraph  wires,  with  the  chem- 
icals and  office  furniture  used  in  connection 
therewith,  in  Ohio,  all  which  for  ten  years  past 
it  bad  regularly  returned  for  taxation,  and  paid 
thereon  from  $10,000  to  $15,000  per  annum  of 
tax  to  the  State  of  Ohio. 

From  the  findings  of  fact,  the  court  deduced 
the  following  among  other  conclusions  of  law: 

"The  auditor's  said  supplemental  assessment 
was  authorized,  and  Is  regular  and  valid,  and 
under  the  Statutes  of  Ohio,  as  constructed  by 
the  courts  of  tbe  State,  tbe  defendant  is  liable 
in  this  action  for  the  amounts  assessed  on  bis 
Weslern  Union  Telegraph  stock,  and  judgment 
will  therefore  be  rendered  against  him  for  the 
tax  so  assessed  thereon,  with  the  damages  pre- 
scribed by  statute,  and  interest  and  costs." 

The  court  thereupon  rendered  judgment 
against  Sturges  for  $10,737.05,  "the  sum  so  as 
aforesaid  found  to  be  due;"  and  thereupon 
Sturges  sued  out  the  present  writ  of  error  to  re- 
verse that  judgment. 

Meters.  Albert  G.  Riddle,  C.  H,  Serlb- 
ner,  Henry  E.  Davis  and  James  E. 
Padgett,  plaintiff  in  error. 

Me.urrs.  John  W.  Jennerand  Andrew 
Squire,  for  defendant  In  error. 

Mr.  Justice  Wood*  delivered  the  opinion  of      [51 
the  court: 

The  first  contention  of  the  plaintiff  in  error  is, 
that  the  court  erred  in  holding  that  the  notice 
given  to  him  by  the  auditor  of  Richland  Coun- 
ty was  sufficient,  under  the  Statutes  of  Ohio, 
to  authorize  the  assessment  of  the  additional 
taxes,  and  in  admitting  evidence  of  what  was 
said  by  the  auditor  to  the  plaintiff  in  error 
when  the  latter  was  under  examination. 

Section  3782  of  the  Revised  Statutes  of  Ohio, 
originally  section  34  of  the  Act  of  April  5, 
1850  (Swan  &  Critch.  Stat.  1452)  provides,  In 
substance,  that  if  the  county  auditor  shall  have 
reason  to  believe  that  any  person  has  given  to 
the  assessor  a  false  statement  of  his  personal 
property,  moneys,  or  credits,  investments  In 
bonds,  stocks,  joint  stock  companies,  or  other- 
wise, which  are  by  law  subject  to  taxation,  or 
that  the  assessor  has  made  an  erroneous  return 
of  any  such  property,  he  shall  proceed,  at  any 
time  before  the  final  settlement  with  the  coun-i 
tv  treasurer,  to  charge  such  person  on  the  du- 
plicate with  the  proper  amount  of  taxes,  and 
to  enable  him  to  do  this,  he  Is  authorized  to  is- 
sue compulsory  process  and  require  the  attend- 
ance of  any  person  "whom  he  might  suppose 
to  have  a  knowledge  of  the  articles  or  value  of 
the  personal  property,  moneys,  or  credits,  in- 
vestments in  bonds,  stocks,  joint  stock  com- 
panies, or  otherwise,  and  examine  such  person 
or  persons  on  oath  in  relation  to  such  state- 
ment or  return;  and  it  shall  be  the  duty  of  the 
auditor  in  all  such  cases  to  notify  every  such 
person,  before  making  the  entry  on  the  tax  list 
and  duplicate,  that  he  may  have  an  opportuni- 
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rtatement  of  the  facta  or  evidence  on  which 
he  made  such  correction."  These  provisions 
of  the  statute  have  been  In  force  ever  since 
April  6,  1860. 

The  findings  of  the  fact  show  that  the  plain- 
tiff in  error  was  subpoenaed  to  appear  before  the 
auditor  to  give  information  of  all  property 
within  his  knowledge  which  had  not  been  re- 
turned for  taxation,  and  that,  while  in  attend- 
ance before  the  auditor,  he  was  informed  by 
the  latter  of  his  purpose  to  increase  the  amount 
of  the  property  returned  by  him  for  taxation. 
This  was  a  substantial  compliance  with  the 
statute,  which  required  the  auditor  to  notify 
the  taxpayer,  before  making  the  entry  of  such 
Increase  on  the  tax  list  and  duplicate,  of  his 
purpose  to  do  so,  bo  that  he  might  have  an  op- 
portunity of  showing  that  his  statement  or  the 
return  of  the  assessor  was  correct.  The  sub- 
pcena  served  on  the  plaintiff  in  error  and  the 
conduct  of  the  auditor  under  it  gave  him  the 
opportunity  to  which  the  statute  entitled  him. 

But  the  plaintiff  in  error  cou tends  that,  be- 
I     side  service  of  theaubpeena  requiring  him 
attend  upon  the  auditor  and  give  testimony 
relation  to  property  not  returned  for  taxatio 
he  was  entitled  to  written  notice  before  the  » 
ditor  could  make  an  entry  on  the  tax  list  of  any 
additional  property  omitted  in  his  returns.  The 
statute  does  not  require  any  notice  in  writing 
except  the  compulsory  process  of  subpoena  to  be 
served  upon  the  person  called  to  attend  and  tes- 
tify.    But  if  any  further  notice  was  required,  it 
was  waived  by  the  plaintiff  in  error. 

The  finding  of  the  Circuit  Court  shows  that 
he  appeared  and  submitted  to  an  examination 
touching  the  correctness  of  his  returns;  that  the 
auditor  told  him  during  such  examination  that 
as  auditor  he  was  required  by  bis  duty  to  make 
a  supplemental  assessment  against  him  of  the 
property  which  he  had  not  included  in  his  re- 
turns for  the  four  years  mentioned  in  the  find- 
ings of  the  court,  and  requested  him  to  make 
such  explanations  of  his  returns  as  he  thought 
proper;  and  that  he  did  make  such  as  he  chose. 
It  does  not  appear  that  he  complained  that  he 
had  not  received  notice  of  the  purpose  of  the 
auditor  to  increase  the  assessment  of  his  prop- 
erty, or  that  the  notice  was  not  in  writing,  or 
that  it  was  too  short,  or  that  he  asked  further 
time  for  consideration,  or  to  take  the  advice  of 
counsel,  or  to  produce  further  evidence.  From 
■11  that  appears  by  the  record,  there  was  no  sur- 
prise; he  had  opportunity  to  establish  the  cor- 
rectness of  the  tax  returns,  and  to  show  the  au- 
ditor that  he  was  not  liable  to  an  additional  as- 
sessment. He  cannot,  therefore,  complain  of 
want  of  notice. 

Theplainliff  in  error  next  insists  that  the  law 
of  1878,  by  which  the  auditor  assumed  to  cor- 
rect the  returns  of  the  plaintiff  in  error  for 
the  years  from  1874  to  1877  Inclusive,  and  place 
his  omitted  property  on  the  tax  list,  was  retro- 
active, and  therefore  forbidden  by  section  28  of 
article  2  of  the  Constitution  of  Ohio,  which  de- 
clares that  ' '  The  General  Assembly  shall  have 
no  power  to  pass  retroactive  laws." 

Before  the  passage  of  the  Act  of  1878,  the 
law  of  Ohio,  section  1  of  the  Act  of  April  5, 
1869  (vol.  48,  p.  175,  Laws  of  Ohio;  voL  2, 
Swan  4  Critch.  R.  8.  of  Ohio,  p.  1488),  pro- 
vided that  all  property  whether  real  or  person - 
•  17]  al.  in  the  Slate,  all  moneys,  credits,  Investments 
Itf 


in  bonds,  stocks,  etc. ,  of  persons  residing  there- 
in, should  be  subject  to  taxation  and  entered  on 
the  list  of  taxable  property  for  that  purpose;  and 
section  6  of  the  same  Act  required  the  owner  to 
make  out  and  deliver  to  the  assessor  a  statement 
under  oath  of  all  the  personal  property,  mo- 
neys, investments  in  bondsor  stocks,  required  to 
Delisted  for  taxation.  This  was  the  law  in  force 
during  the  years  for  which  the  taxes  sued  for 
were  assessed  and  levied,  and  it  is  still  in  force. 
Section  34  of  the  Act  of  April  5, 1869,  re-en- 
acted as  section  2783  of  the  Revised  Statutes  of 
Ohio  of  1880,  authorized  as  we  have  stated,  the 
county  auditor,  in  case  he  believed  any  person 
had  made  a  false  return  of  his  personal  proper- 
ty, investment  in  bonds  or  stocks,  to  proceed  at 
any  time  before  the  final  settlement  with  the 
county  treasurer,  which  was  required  to  be 
made  annually,  to  correct  the  return  and  charge 
such  person  on  the  duplicate  with  the  proper 
amount  of  taxes.  By  section  1  of  a  supple- 
mentary Act  passed  March  29,  1861  (vol.  68,  p. 
47,  Laws  of  Ohio),  it  was  provided  that  if  any 
person  whose  duty  it  was  to  make  a  return  of 
property  for  taxation  should  make  a  false  return, 
the  auditor  should  ascertain  the  true  amount  of 
the  taxable  property  that  such  person  ought  to 
have  returned,  and  add  thereto  fifty  per 
centum  on  the  amount  so  ascertained,  and 
the  amount  so  ascertained  with  the  fifty  per 
centum  should  be  entered  on  the  duplicate  for 
taxation.  These  enactments  continued  in  force 
until  the  Act  of  May  11,  1878,  when  tliey  were 
amended  by  section  48  of  that  Act  by  adding 
the  following  clause:  "And  the  inquiry  and  cor- 
rections provided  for  in  this  and  the  next  sec- 
tion may  go  as  far  back  as  the  same  can  be 
traced,  not  exceeding  the  four  years  next  prior 
to  the  year  in  which  the  inquiries  and  correc- 
tions are  made;  but  as  to  former  yeare  no  penal- 
ty shall  be  added  and  only  simple  taxes  should 
be  claimed."  Laws  of  Ohio,  1878,  tit.  13,  p. 
456;  Rev.  Stat,  of  Ohio  of  1880,  g  2781.  As  this 
Act  took  effect  upon  its  passage,  it  authorized 
the  auditor,  in  any  future  corrections  and  ad- 

Cistments  of  taxes  due,  to  extend  his  inquiries 
ack  for  a  period  of  four  years.     It  did  not  re- 


It  is  Uiis  amendment  of  April  11,  1878,  which  ijj 
the  plaintiff  in  error  insists  is  retroactive  .because 
it  authorizes  the  auditor  to  go  back  for  a  period 
of  four  years  to  correct  false  returns;  whereat, 
before  its  passage  he  could  notforthat  purpose 
go  behind  his  annnal  settlement  with  the  treat- 

The  complaint  is  not  that  the  auditor  was 
required  to  add  fifty  per  centum  to  the  value  of 
the  omitted  property,  for  the  old  law  au- 
thorized him  to  do  that,  provided  he  did  it 
before  his  annual  settlement  with  the  county 
treasurer  and  the  new  law  authorized  him  to 
make  the  addition  of  fifty  per  centum  for  the 
current  year  only,  so  that  in  this  respect  the 
new  law  did  not  change  the  old;  but  that  it  was 
not  competent  for  the  Legislature  to  go  behind 
the  annual  adjustments  made  of  the  taxes  by 
the  auditor  with  the  taxpayer;  that  if  the  State 
had  wrongfully  assessed  too  much,  the  citizen 
was  barred,  and  if  the  citizen  had  listed  too 
little  the  State  was  barred,  and  that  legislation 
which  undertook  to  Open  these  adjustments 
was  retroactive. 

luo.  a. 
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In  substance,  this  contention  is  that  a  tax- 
payer who  has  been  evading  the  payment  of 
J>e  taxes  due  from  him  by  making  false  re- 
turns, can  shield  himself  behind  the  annual  set- 
tlement made  by  the  auditor  with  the  treasurer, 
in  which  his  returns  were  assumed  to  be  true, 
and  that  the  Legislature  can  pass  no  Act  by 
which  thefalsity  of  the  returns  can  for  a  limited 
period  (in  this  ease  four  years)  be  exposed,  and 
the  payment  of  the  taxes  enforced — in  other 
words,  that  the  taxpayer  has  a  vested  right 
In  the  fruits  of  his  false  returns.  Such  a 
proposition  cannot  be  sustained.  Foeter  v.  Ee- 
mx  Bank,  16  Mass.,  245. 

In  our  opinion,  no  right  of  the  taxpayer  was 
Invaded  by  the  Act  of  1878.  His  investments  fn 
bonds  and  stocks  were  subject  to  taxation;  the 
taxes  upon  auch  investments  were  due  to  the 
Suite,  and  the  Act  of  1678  merely  provided  a 
method  by  which  the  taxes  might  be  assessed 
and  collected  in  spite  of  the  annua!  settlements 
made  by  the  auditor.  It  gave  a  new  remedy  to 
the  State  for  enforcing  a  right  which  it  had  all 
the  time  possessed,  namely:  the  right  to  the 
taxes  upon  property  liable  to  taxation. 

Such  an  Act  is  not  a  retroactive  law  within 
the  meaning  of  the  Constitution  of  Ohio.  In  the 
case  of  Society  v.  Wtieeler,2  Gall.,  189,  Mr.  Jtittiee 
Story  thus  defines  a  retroactive,  or,  aa  he  calls 
It,  a  retrospective  law:  "Upon  principle,  every 
statute  which  takes  away  or  impairs  vested 
rights  acquired  under  existing  laws,  or  creates 
a  new  obligation,  imposes  a  new  duty,  or  at- 
taches a  new  disability,  in  respect  to  transac- 
tions or  considerations  already  past,  must  be 
deemed  retrospective."  The  Act  of  1878  took 
away  no  vested  right  of  the  taxpayer;  it  im- 
posed upon  him  no  new  duty  or  obligation, 
and  subjected  him  to  no  new  disability  in  refer- 
ence to  past  transactions.  The  definition  of 
Judge  Story  was  adopted  by  the  Supreme 
Court  of  Ohio  in  Rairden  v.  Maiden,  15  Ohio 
St.,  207, when  construing  the  clause  in  the  Con- 
stitution of  Ohio  now  under  consideration.  Ap- 
eying  that  definition,  it  is  clear  the  provision 
the  Act  of  May  11, 1878,  complained  of,  is 
not  open  to  the  objection  that  it  is  forbidden 
by  the  Constitution  of  the  State.  See  also. 
Got/torn  v.  Pvreett,  11  Ohio  St.,  641;  Green 
Tomntliip  y.  Campbell,  16  Ohio  St.,  11;  Stale 
y.  RxJiland  Township,  20  Ohio  St.,  862; 
Dow  y.  Norri*,  4  N.  H..  16;  Clark  v.  Clark.  10 
Id.,  380;  Greenlaw  v.  Greenlaw,  11  Id.,  200. 
The  authorities  cited  are  conclusive  against  the 
contention  that  the  legislation  under  review  is 


The  plaintiff  in  error  next  insists  that  the 
Circuit  Court  erred  in  deciding  that  certificates 
or  shares  of  capital  stock  in  the  Western  Union 
Telegraph  Company,  held  by  him,  were  taxable 
in  the  State  of  Ohio. 

Section  2  of  article  12  of  the  Constitution  of 
Ohio  declares:  "  Laws  shall  be  passeil  taxing 
by  a  uniform  rule  all  moneys,  credits,  invest- 
ments In  bonds,  stocks,  joint  stock  companies, 
or  otherwise. 

To  give  effect  to  this  provision  the  Act  of 
April  8,1850  (Rev.  Stat.  Swan  &  Critch.,  1.488), 
entitled  "An  Act  for  the  Assessment  of  All 
Property  In  This  State,"  etc.,  was  passed.  It 
was  provided  by  tbe  first  section  of  this  Actas 
follows:  "AU  property,  whether  real  or  per- 
sonal, In  this  State,  all  moneys,  credits.  Invest- 
11*  U.  S. 


ments  in  bonds,  stocks,  joint  stock  companies 
or  otherwise,  of  persons  residing  therein,  ••* 
except  such  as  is  hereinafter  expressly  exempt 
ed,  shall  be  subject  to  taxation,  and  such  prop- 
erty, moneys,  credits,  investments  in  bonds,  [520; 
stocks,  joint  stock  companies,  or  otherwise,  or 
tbe  value  thereof,  shall  be  entered  on  the  list 
of  taxable  property  for  that  purpose."  By  sec- 
tion 2  of  the  same  Act  it  was  enacted  as  follows; 
"That  the  term  investment  in  stocks,  when 
ever  used  in  this  Act,  shall  be  held  to  mean  and 
include  all  moneys  invested  *  *  *  in  any  asso- 
ciation, corporation,  joint  stock  company,  or 
otherwise,  the  stock  or  capital  of  which  is  or 
may  be  divided  Into  shares,  which  are  transfer- 
able by  each  owner  without  the  consent  of  the 
the  other  partners  or  stockholders,  for  taxation 
of  which  no  special  provision  is  made  by  this 
Act,  held  by  persons  residing  in  this  State, 
either  for  themselves  or  as  guardians,  trustees, 
or  agents." 

There  was  no  special  provision  for  the  taxa- 
tion of  such  property  as  the  shares  held  by  the 
plaintiff  in  error  in  the  Western  Union  Tele- 
graph Company.  It  is  plain,  therefore,  that, 
under  the  Act  of  April  5,  1856.  the  shares  of 
stock  held  by  the  plaintiff  in  error  were  taxa- 
ble in  the  State  of  Ohio,  unless  they  were  ex- 
pressly exempted.  The  plaintiff  in  error  relies 
upon  an  exemption  contained  in  the  ninth  sub- 
division of  the  third  section  of  the  Act,  which 
is  as  follows:  "0th.  Each  individual  in  this 
State  may  hold  exempt  from  taxation  personal 
property  of  any  description,  of  which  such  in- 
dividual is  the  actual  owner,  not  exceeding  fifty 
dollars  in  value;  *  *  *  no  person  shall  oe  re- 
quired to  include  in  his  statement,  as  a  part  of 


Prop- 
erty of  any  company  or  corporation  which  is  re- 
quired to  list  or  return  its  capital  and  prop- 
erty for  taxation  in  this  State."  Rev.  Stat. 
Swan  4  Critch.,  1441. 

Section  50of  the  same  Act  provides  that  "No 
person  shall  be  required  to  list  for  taxation  any 
certificate  of  the  capital  stock  of  any  company, 
the  capital  stock  of  which  is  taxed  in  the  name 
of  the  company." 

Aa  the  findings  of  the  Circuit  Court  sjiow 
that  a  part  of  the  property  of  the  Western 
Union  Telegraph  Company  was  in  tbe  State  of 
Ohio,  and  that  it  paid  taxes  on  the  sameto  the 
State,  the  plaintiff  in  error  insists  that  the  shares  [821 
of  stock  held  by  him  in  the  company  were  ex- 
empted from  taxation  by  the  clauses  of  the  Act 
of  April  5,  1859,  which  we  have  quoted. 

This  contention  cannot  be  sustained.  The 
law  taxes  the  shares  of  the  plaintiff  in  error  un- 
less they  are  "expressly  exempted."  The  bur- 
den  is  on  him  to  show  an  express  exemption. 

There  is  no  exemption  unless  the  payment  by 
the  Western  Union  Telegraph  Company  of  the 
tax  imposed  on  its  property  situated  in  the 
State,  and  which  tbe  findings  of  fact  made  by 
the  Circuit  Court  show  was  but  a  small  part  of 
its  whole  property,  relieves  from  taxation  its 
shares  held  by  a  resident  of  the  State. 

It  may  be  conceded  that  generally,  the  cap- 
ital or  the  capital  stock  of  a  corporation  Is  ita 
Sroperty.  Bank  Tax  Que,  2  Wall.,  200  [69  U. 
.,  bk.  17,  L.  «d.  798];  Nat.  Bank  y  "—- 
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wealth.  9  Wall.,  853  [76  U.  S.,  bk.  19,  L.  ed. 
701].  But  the  shares  held  by  the  stockholders 
are  distinct  from  the  capital  slock  of  the  cor- 
poration, and  the  taxation  of  both  is  not  ne- 
cessarily double  taxation.  Farringtonv.  2'ai- 
MMM,Wt  U.  S.,  679  [Bk.  24,  L.  ed.,3381;  Dew- 
ing v.  Perdiearie*,  96  U.  S„  198  [Bk.  24.  L.  ed., 
664];  Bradley  v.  Bauder,  86  Ohio  St.,  88.  The 
claim,  therefore,  of  the  plaintiff  in  error  ia  to 
the  exemption  of  a  certain  cIilss  of  his  property 
from  taxation.  But  it  has  been  repeatedly  held 
by  this  court  that  an  exemption  from  taxation 
must  be  expressed  in  clear  and  unmistakable 
terms  and  cannot  be  shown  by  doubtful  or  am- 
biguous language.  Providence  Bank  v.  Billinns, 
4  Pet.,  014;  QitfUlan  v.  Oanal  Co.,  109  D.  5., 
401[Bk.  27,  L.  ed  9771. 

The  case  therefore  depends  upon  the  con- 
struction of  the  statute.  The  Supreme  Court 
of  Ohio  has  decided  that  shares  owned  by  a 
resident  of  Ohio  in  a  foreign  corporation,  none 
of  whose  capital  was  taxed  in  Ohio,  but  all 
of  It  in  (he  State  where  the  corporation  had 
its  home,  was  taxable  In  Ohio.  Bradley  v. 
Bauder  [tapra].  The  controversy  on  this  part 
of  the  case  is,  therefore,  reduced  to  the  ques- 
tion, whether  the  Legislature  baa  clearly  and 
unmistakably  expressed  the  purpose  in  the  Act 
under  consideration  to  exempt  from  taxation 
■bares  in  a  foreign  corporation  owned  by  resi- 
dents of  Ohio,  when  but  a  small  part  of  the 
property  of  the  company  was  subject  to  taxa- 
tion In  Ohio. 
[522}  The  exemption  from  taxation  of  investments 
in  stocks, provided  by  the  statute,  applies  only  to 
shares  of  those  corporations  which  are  required 
to  return  their  capital  and  property  for  taxa- 
tion in  the  State.  Jone*  v.  Davit,  35  Ohio  St.. 
474.  This  clearly  means  those  corporations 
which  are  required  to  return  all,  or  substan- 
tially all  their  capital  and  property.  There  is  no 
rule  of  interpretation  by  which  the  statute  can 
be  held  to  apply  to  corporations  who  list  only 
a  small  part  of  their  property  for  taxation  In 
Obio.  If  the  Legislature  had  intended  to  al- 
low an  exemption  in  such  a  case,  it  could  and 
would  have  expressed  that  purpose  by  words 
not  admitting  of  doubt.  As  the  shares  of  the 
plaintiff  Id  error  in  the  Western  Union  Tele- 
graph Company  were  not  only  not  expressly, 
but  not  even  by  fair  implication,  exempted 
from  taxation,  we  are  of  opinion  that  the  lax 
complained  of  was  authorized  by  law. 

Lastly,  complaint  is  made  that  the  Circuit 

ourt  erred  in  rer"1 — '"  _ ' ■■  ~'  '  *~  " 

altyand  Interest  _        

sensed  against  the  plaintiff  in 

The  judgment  of  the  Circuit  Court  was  for 
(10,737.60,  which  Is  less  than  the  taxes  de- 
manded in  the  petition  without  either  interest 
or  penalty.  The  findings  of  fact  do  not  show 
the  rate  of  taxation  for  any  one  of  the  four 

f'ean  for  which  the  taxes  were  recovered,  and 
t  is  Impossible  for  us  to  say  that  anything  was 
included  in  the  judgment  but  the  simple  taxes. 
It  is  true  that  the  court  said  in  Its  conclusion  of 
law  that  judgment  would  be  rendered  for  the 
tax,  with  the  damages  prescribed  by  statute, 
and  interest  and  costs. 

But  we  have  not  been  referred  to  any  statute 
which  gives  damages  in  this  class  of  cases,  and 


ment,  either  for  damages  or  interest  The 
amount  of  the  judgment  was  baaed  upon  the 
assessment  of  the  property  of  the  plaintiff  in 
error  made  by  the  auditor,  a  sworn  public  offi- 
cer. Therefore  the  burden  is  on  the  plaintiff 
in  error  to  show  by  the  record  that  the  court 
rendered  judgment  for  an  amount  not  author- 
hod  by  law.    This  he  has  failed  to  do. 

Under  the  circumstances,  we  must  presume 
that  the  judgment  of  the  Circuit  Court,  in  re- 
spect to  its  amount,  as  well  as  In  other  respects, 
was  right,  unless  the  contrary  is  shown.  Ven- 
tre*! v.  Smith,  10  Pet.,  161;  fownrnndr.  Jami- 
ton,  7  How.,  714;  The  Ship  Potomac,  S  Black, 
58I_[67  U.  8..  bk.  17.  L.  ed.  2681. 

We  And  no  error  in  the  record 

Judgment  aMrmed. 

Truooopy.    Test: 

Jamca  EL  McKonney,  Clerk,  Hup.  Court,  IT.  B. 


NEW  ORLEANS,  SPANISH  PORT  AND 
LAKE  RAILROAD  COMPANY,  Piff.  in 
Br., 


(See  8.  C,  Reporter's  ed.,  Wl-fiUJ 

Juritdidion  —  review  of  judgment*  of  State 
Court* — bankruptcy  of  oorporaHon — tale  of 
franchita  tvttained. 

1.  This  oourt  has  Jurisdiction  to  review  the  Judg- 
ment of  a  Btate  Court  against  the  validity  of  a  title 
claimed  under  a  sale  In  bankruptcy. 

2.  The  Jurisdiction  of  the  bankruptcy  oourt  to 


adjudicate  a  railroad  company  bankrupt  and  toad, 
mlnkrter  Its  property,  under  t'.a  Bankruptcy  Aot,  "- 
settled  by  the  decisions  of  theCfrouit  Courts  ai 


-t  la  unwilling;  at  this  lute  date  t 


bring  the  franchises  so  mortgaged 


sin  linn,  with  the  corporeal  property  of  the 
company,  to  the  purchaser. 

1.  Where  the  franchises  of  a  railroad  corporation 
essential  to  the  use  of  its  road,  and  other  tangible 

Sroperty,  can  by  law  be  mortgaged  to  secure  Hi 
ebb),  the  surrenderor  Its  property,  upon  the  bank- 
ruptcy of  the  company,  carries  the  franchisee,  and 
they  may  be  sold  and  passed  to  the  purchaser  at  the 
bankruptcy  sale. 

S.  There  la  nothing  In  the  nature  of  a  corporate 
franchise  under  tie  law  of  Loulaiana,which  forMda 
IH  transfer  with  the  other  property  of  the  ooipo- 
ratlon. 

[NO.  252.] 

Argued  Apr.  IB,  1885.    Beaded  May  i.  18SS. 

PI  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana 

The  history  and  facts  of  the  case  appear  la 
the 

Statement  by  Mr.  Justice  Woods: 
This  is  a  writ  of  error  to  bring  under  review 
a  decree  of  the  Supreme  Court  of  Louisiana  re- 
versing a  decree  of  the  Fifth  District  Court  for 
the  Parish  of  Orleans. 
The  facts,  as  they  appeared  from  the  plead- 


Newa.— Mortgage*— power  of  corporation  to  mort- 
anoe  Ui  pruiierlii  and  franchise*.    M.  ■  L  H.  B.  Co. 
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lngssnd  evidence,  were  ob  follows:  The  Canal 
Street,  City  Paik  and  Lake  Shore  Railroad  Com- 
1*02]  pany  was  a  corporation  organized  under  the 
general  law  of  the  Stale  of  Louisiana.  By  an 
ordinance  of  the  City  of  New  Orleans,  oum- 
bered  2,864,  administration  series. dated  August 
8,  1873,  the  city  granted  to  the  corporation 
named  the  right  of  way  from  the  neutral 
pound  in  Basin  Street,  by  certain  other  desig- 
nated streets,  and  along  the  embankment  on  the 
western  aide  of  the  Orleans  Canal  to  the  lake 
■bore,  the  termini  sod  the  entire  route  being 
within  the  city  limits.  The  route  upon  which 
the  road  was  to  be  built  was  subsequently  modi- 
fled  by  ordinance  numbered  2,546,  administra- 
tion series,  dated  March  25,  1874.  The  com- 
pany constructed  and  used  a  railroad  upon  the 
right  of  way  so  granted.  In  the  year  1676. 
upon  a  petition  In  bankruptcy  Bled  by  Edward 
B.  Hampson  and  another,  the  railroad  company 
was  adjudicated  bankrupt  by  the  District  Court 
of  the  United  States  for  the  District  of  Louisi- 
ana. Besides  Other  property  and  assets  surren- 
dered by  the  bankrupt,  were  "the  railroad 
track,  all  and  singular,  built  in  pursuance  of 
the  charter  of  the  said  company,  and  the  vari- 
ous grants  and  privileges  conferred  upon  said 
company  by  the  City  of  New  Orleans,  *  "  • 
Including  the  road  bed  of  main  track*  and 
branches,  and  all  rights  and  appurtenances  of 
•aid  railroad  tracks,  as  well  as  tights  of  way 
thereto  attached,  *  *  *  and  all  the  franchises 
and  appurtenances"  of  said  company. 

On  November  29. 1876,  the  assignee  in  bank- 
ruptcy applied  to  the  bankruptcy  court  for  an 
order  to  sell  the  property  above  described,  and 
other  assets  of  the  company,  free  and  clear  of 
all  incumbrances,  and  on  Mar  19,  1877,  the 


"One  third  cash  and  the  balance' 
yearn'  credit,  to  be  secured  by  mortgage  on  the 
property  sold."  On  July  14,  1877,  the  property 
was  sold  by  the  special  master  appointed  by  the 
court  to  Thomas  H.  Handy.  The  sale  was  af- 
terwards confirmed  by  the  court,  and  a  deed 
made  by  the  master  to  the  purchaser  for  the 
railroad  and  "all  the  right  of  way,  powers, 
privileges,  immunities  and  franchises  conferred 
and  granted  by  the  City  of  New  Orleans  to  the 
Canal  Street,  City  Park  and  Lake  Railroad  Com- 
|5031  pany,"  by  the  ordinances  above  mentioned.  At 
the  same  time,  and  by  the  same  act.  Handy 
gave  a>  mortgage  on  toe  property  conveyed  to 
him,  to  secure nis  notes  given  for  two  thirds  of 
the  purchase  money.  The  mortgage  contained 
the  pact  de  nan  alienando. 

On  January  81, 1878,  a  new  railroad  compa- 
ny was  organized,  under  authority  of  the  gen- 
eral corporation  law  of  Louisiana,  bearing  the 
■ante  name,  to  wit:  the  "  Canal  Street,  City 
Park  and  Lake  Railroad  Company,"  and  hav- 
ing the  same  objects  and  purposes  as  the  com- 
pany which  had  been  adjudicated  bankrupt. 
TO  this  Dew  company  Handy,  on  August  16, 
1878,  conveyed  by  public  Act  the  property  here- 
tofore described,  purchased  by  him  at  the  bank- 
ruptcy sole  of  the  original  Canal  Street.  City 
Park  and  Lake  Shore  Railroad  Company,  and 
the  purchaser  assumed  the  mortgage  of  Handy 
and  hist  agreement  to  pay  the  balance  duo  from 
him  on  his  purchase  of  the  property. 

Before  this  conveyance,  the  Cltv  of  New 
114  V.  8. 


Orleans,  by  an  ordinance  numbered  4,528,  ad- 
ministration series,  dated  Hay  22,  1878,  hod 
granted  to  the  second  Canal  Street,  City  Park 
and  Lake  Railroad  Company  the  right  of  way 
upon  which  to  lay  a  railroad  through  and  on 
the  same  streets  and  along  the  same  route  as  hod 
been  previously  granted  by  ordinance  to  the 
first  Canal  Street,  City  Park  and  Lake  Railroad 


_npanj 

which  he  sold  the  property,  made  default  In 


Both 


ith  Handy 


and  the  railroad  comps 


de  by  Handy,  a 
issued,  and  the 
property  described  in  and  covered  by  the  mort- 
gage was  seized  and  sold  to  Hoses  Schwarts  & 
Brother,  and  afterwards  oonveyed  to  them  by 
the  sheriff,  by  deed  dated  April  4,  1879. 

In  the  meantime,  on  March  81, 1879,  the  pres- 
ent plaintiff,  the  New  Orleans,  Spanish  Fort 
and  Lake  Railroad  Company,  hod  been  organ- 
ized under  the  general  law  of  the  State  for  the 
organization  of  corporations,  and  on  April  9. 
1879,  Schwartz  &  Brother  sold  and  conveyed 
to  the  last  named  Railroad  Company  the  rail- 
road, "with  all  and  singular  the  right  of  way, 
powers,  privileges  and  immunities  and  fran-  [504] 
chiees  conferred  and  granted  by  the  City  of 
New  Orleans  to  the  Canal  Street,  City  Park  and 
Lake  Railroead  Company  "  by  the  ordinance  of 
August  5,  1873,  as  amended  by  the  ordinance 
of  March  34, 1874,  being  the  same  property 
bought  by  Schwartz  &  Brother  at  the  mortgage 

On  November  15,  1879,  George  Delaruore, 
one  of  the  defendants,  recovered  a  judgment  in 
the  Fifth  District  Court  for  the  Parish  of  Or- 
leans for  $5,720  against  the  Canal  Street,  City 
Park  and  Lake  Railroad  Company,  being  the 
second  company  above  mentioned  organized 
under  that  name.  Delamore,  on  the  11th  day 
of  November,  1879,  caused  execution  to  issue 
on  this  Judgment,  which,  on  the  18th  of  No- 
vember, the  Sheriff  for  the  Parish  of  Orleans 
levied  on  a  certain  frame  building  or  structure 
known  as  "the  pavilion,"  being  on  the  Bayou 
St  John,  at  or  near  the  entrance  thereto  into 
the  Lake  Pontchartraln,  and  also  on  "all  and 
singular  the  right  of  way,  the  powers,  privi- 
leges, immunities  and  franchises  conferred  and 
granted  by  the  City  of  New  Orleans  to  LueCa- 
oal  SlreeL  City  Park  and  Lake  Railroad  Com- 
pany, under  and  by  virtue  of  an  ordinance  of 
the  City  of  New  Orleans,  being-  No.  4,628  of 
the  administration  series  adopted  by  the  Com- 
mon Council  of  the  City  of  New  Orleans  on  the 
21st  of  Hay,  1878." 

Thereupon  the  plaintiff,  the  New  Orleans, 
Spanish  Fort  and  Lake  Railroad  Company, 
fifed  the  bill  In  this  case  In  the  Fifth  District 
Court  for  the  Parish  of  Orleans  against  Dela- 
more and  the  Sheriff,  the  prayer  of  which  was 
for  a  writ  of  injunction  against  the  defendants 
to  restrain  them  from  advertising  or  selling,  or 
offering  for  sale,  the  property  so  levied  on,  as 
above  stated.  The  Fifth  District  Court  allowed 
the  injunction  as  prayed  for,  but  on  final  bear- 
ing so  modified  it  as  only  to  restrain  the  seizure 
and  sole  of  the  rights  and  franchises  enjoyed 
by  the  plaintiff  which  it  acquired  from  Hoses 
Schwartz,  and  decreed  that  the  plaintiff  be 
quieted  in  the  enjoyment  and  poaseaaion  of  the 
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said  road,  right  of  way,  powers,  privileges,  im- 
munities and  franchises  enjoyed  by  it  and  con- 
ferred upon  [t  by  ordinance  of  the  City  of  New 
Orleans,  and  dissolved  the  injunction  so  far  as 
it  restrained  tbe  sale  of  the  property  known  as 
|606]  "tbe  pavilion."  From  this  decree  both  parties 
appealed  to  the  Supreme  Court  of  Louisiana, 
which  by  its  decree  restored  the  injunction 
which  enjoined  the  sale  of  the  pavilion,  and 
dissolved  the  injunction  which  enjoined  the 
■ale  of  tbe  rights  and  franchises  of  tbe  New  Or- 
leans, Spanish  Fort  and  Lake  Railroad  Com- 
pany. The  sole  ground  upon  which  the  court 
based  its  decision  and  decree  dissolving  tbe  in- 
junction was  that,  by  the  proceedings  in  the 
bankruptcy  court  and  the  sale  made  by  its  or- 
der, Handy,  the  purchaser,  did  not  acquire  tbe 
right  of  way  and  the  privileges  and  franchises 
granted  to  the  bankrupt  corporation  by  tbe  City 
of  New  Orleans,  but  that  tbe  same,  upon  the 
adjudication  In  bankruptcy,  reverted  to  the 
city. 

The  present  writ  of  error  taken  by  the  rail- 
road Company  brings  up  for  review  bo  much 
of  the  decree  of  the  State  Supreme  Count  as 
dissolved  the  injunction  restraining  the  sale  of 
the  right  of  way  and  franchises  of  the  plaintiff. 

itewi.  Edgsu-  M.  Johnson,  Robert  Moil 
and  Henry  B.  Kelly,  forplaintiff  in  error. 

ifessrs.  Charles  W,  Hornor  and    Wm.  8. 

Benedict,  for  defendants  in  error, 

Mr,  Justice  Woods  delivered  the  opinion  of 
the  court: 

Tbe  defendant  denies  the  jurisdiction  of  tbe 
court  upon  this  appeal.  We  think  the  jurisdic- 
tion is  clear.  It  is  based  on  section  709  of  the 
Revised  Statutes,  which  provides  that  "A  final 
judgment  or  decree  in  any  suit  in  the  highest 
court  of  a  State  in  which  a  decision  in  tbe  suit 
could  be  had  "  *  *  where  any  title,  right,  priv- 
ilege or  immunity  is  claimed  under  the  Consti- 
tilulion  or  any  *  *  •  statute  of  *  *  *  the 
United  States,  and  the  decision  is  against  tbe 
tide,  right,  privilege  or  immunity  specially  set 
up  or  claimed  under  such  Constitution  *  *  * 
or  statute  •  *  *  may  be  re-examined  and  re- 
versed or  affirmed  in  the  Supreme  Court  of  the 
United  States  upon  a  writ  of  error." 

The  plaintiff,  by  its  petition  in  this  case,  filed 
[808]  hi  the  Fifth  District  Court  of  the  Parish  of  Or- 
leans, based  its  demand  to  tbe  relief  prayed  for 
upon  its  title  to  the  right  of  way,  privileges 
and  franchises  derived  under  the  provisions  of 
tbe  bankrupt  law  of  the  United  States  by  which 
such  right  of  way,  privileges  and  franchises 
were  surrendered  in  bankruptcy  and  sold  and 
purchased  under  the  orders  and  decrees  of  the 
bankrupt  court.  The  decision  of  the  Supreme 
Court  of  Louisiana  was  against  the  title  thus 
specially  claimed.  Tbe  case,  therefore,  falls 
precisely  into  tbe  class  of  suits  described  by  the 
statute  in  which  a  writ  of  error  lies  to  tbe  high- 
eat  court  of  a  State. 

The  very  question  here  presented  was  de- 
cided by  this  court  in  the  recent  case  of  Fac- 
tor* In».  6b.  v.  Murphy,\U  U.  S.,788[Bk.  38 
L.  ed.,  OSS],  where  it  was  held  that  this  court 
had  jurisdiction  In  error  over  the  judgment  of 
the  Supreme  Court  of  Louisiana  in  a  suit  be- 
tween citizens  of  that  State  for  the  foreclosure 
of  a  mortgage,  in  which  the  only  controversy 
related  to  the  effect  to  be  given  a  sale  of  prop 

tu 


erty  under  an  order  of  the  bankruptcy  court 
directing  the  mortgaged  property  of  the  bank- 
~ipt  to  be  sold  free  of  incumbrances.  The  case 

la  point  and  decisive  of  the  jurisdiction  of 

is  court  on  the  present  appeal. 

We  therefore  proceed  to  consider  the  mer- 
itsof  the  case.    They  are  involved  In  the  one 

Sueslion,  whether  the  right  of  way  and  frnn- 
hises  granted  by  the  City  of  New  Orleans  to 
tbe  first  Canal  Street,  City  Park  and  Lake  Rail- 
road Company  passed  by  the  sale  thereof  made 
in  pursuance  of  tbe  decree  of  tbe  bankruptcy 

Tbe  jurisdiction  of  the  bankruptcy  court  to 
adjudicate  a  railroad  company  bankrupt  and  to 
administer  its  property  under  the  Bankrupt  Act 
has  been  sustained  by  several  Circuit  Courts 
of  tbe  United  Slates.  Adaim  v.  Boston,  S.  <& 
E.  R.  R,  Co.,  1  Holmes,  80;  Btreatt  v.  Ronton., 
H.  <t  E.  R.  R.  Co.,  5  N.  Bk.  Reg..  234;  Ala. 
&  Chatt.  R.  R.  Cfa.v.  Jonei.  5  N.  Bk.  Reg.,  97; 
Winter  v.  The  Iowa,  etc.,  R.  R.  Co.,  2  Dill., 
487.  No  Circuit  Court  before  which  the  ques- 
tion has  been  brought  has  denied  the  jurisdic- 
tion. As  they  were  the  courts  of  last  resort 
upon  this  question,  and  valuable  rights  may 
depend  upon  their  judgments  upon  Ibis  point, 
we  think  the  question  should  be  considered  at  [607 
settled  by  tbe  authorities  cited,  and  are  unwil- 
ling at  this  late  day  to  re-examine  it,  especially 
as  we  have  no  jurisdiction  to  do  so,  except  in  a 
collateral  proceeding  like  the  present. 

The  plaintiff  contends  that  tie  right  of  way, 
with  the  franchise  to  build  and  use  a  railroad 
thereon  for  profit,  was  surrendered  by  the  bank- 
rupt corporation  as  a  part  of  its  property,  and 
was  sold  to  Handy  at  the  bankruptcy  sale,  and 
was  subsequently  acquired  by  it  by  means  of 
the  claim  of  title  above  set  forth.  It  is  not  con- 
tended in  this  case  that  Handy  acquired  the 
franchise  to  bea  corporation  or  any  otherfran- 
chise  except  those  just  mentioned  by  virtue  of 
his  purchase  at  the  bankruptcy  sale. 

On  the  other  hand,  ft  is  contended  by  the  de- 
fendant that  tbe  right  of  way  and  the  franchise 
to  build  and  use  a  railroad  thereon  reverted  to 
the  City  of  New  Orleans  when  the  railroad 
company  was  adjudicated  bankrupt,  and  that 
all  that  was  surrendered  in  bankruptcy  by  the 
railroad  company  and  sold  at  the  oankruptcy 
sale  or  the  mortgage  sale,  was  tbe  railroad  with- 
out right  of  way  or  other  franchise. 

The  contention  of  the  defendant,  if  sustained, 
would  entirely  destroy  the  value  of  the  prop- 
erty as  a  railroad.  For  It  la  plain  that  a  large 
part,  if  not  all  the  line,  of  the  railroad  is  laid 
upon  the  streets  and  public  grounds  of  the  city. 
If,  therefore,  the  franchise  of  the  right  to  oc- 
cupy tbe  streets  and  public  grounds  with  the 
railroad  track  did  not  pass  to  tbe  purchaser  at 
the  bankruptcy  sate,  then  all  that  he  look  by 
his  purchase  was  a  lot  of  ties  and  iron  rails 
which  be  could  be  compelled  at  any  time,  by 
the  order  of  tbe  city  authorities,  to  remove.  If 
the  law  be  as  contended  by  tbe  defendant  in  er- 
ror, a  judicial  sale  of  the  railroad  and  its  fran- 
chises would  be  the  destruction  of  both. 

The  ground  upon  which  this  view  of  tbe  de- 
fendant is  based  is  that  the  franchises  of  a  rail- 
road corporation  are  inalienable  in  Louisiana, 
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■tiled  by  Mr.  Juttice  Curtis  in  the  case  of  Ball 
v.  Sutfiean  A.  A.  Co..  31  Law  Rep.,  138,  where 
I]  he  mid:  "The  franchise  to  be  a  corporation  is 
therefore  not  a  subject  of  sale  and  transfer  un- 
less the  law  by  some  positive  provision  made  it 
•o  and  pointed  out  the  modes  in  which  such 
sale  and  transfer  may  be  effected.  But  the 
franchise  to  build,  own  and  manage  a  railroad 
"    i  take  tolls  thereon 


corporate  rights.  They  are  capable  of  existing 
in  and  being  enjoyed  by  natural  persons,  and 
there  la  nothing  In  their  nature  inconsistent 
with  their  being  assignable." 

The  same  subject  was  considered  by  this 
court  in  the  cose  of  Morgan  v.  Louiriana,  93 
IT.  B.,  217  [Bk.  23,  L.  ed.  860],  where  it  was 
held  thai  exemption  from  taxation  was  a  right 
personal  to  the  railroad  corporation  to  which 
it  was  granted,  and  did  not  pass  upon  a  sale  of 
ita  property  and  franchises.  Mr.  Justice  Field, 
who  delivered  the  opinion  of  the  court,  distin- 

Sished  such  an  immunity  from  taxation  from 
)ee  rights,  privileges  and  immunities  which, 
accurately  speaking,  are   the  franchises  of  a 


leges  which  are  essential  to  the  opei ... 

the  corporation,  and  without  which  its  works 
and  road  would  be  of  little  value.  •  *  *  They 
are  positive  rights  and  privileges  without  the 
possession  of  which  the  road  of  the  company 
could  uot  be  successfully  worked.  Immunity 
from  taxation  is  not  one  of  these.  The  former 
may  be  conveyed  to  the  purchaser  of  the  road 
as  part  of  the  property  of  the  company;  the 
latter  is  personal  and  incapable  of  transfer  with- 
out express  statutory  direction." 

We  are  of  opinion  that  those  franchises  which 
in  the  case  just  dted  an  described  as  necessary 
to  the  use  and  enjoyment  of  the  property  of  a 
railroad  company  are  assignable  in  Louisiana, 
and  that  there  Is  no  warrant  in  the  jurispru- 
dence of  that  State  for  holding  the  contrary. 

That  the  quality  of  being  transferable  at- 
taches to  such  franchises  of  a  railroad  a 

essential  to  its  use  and  enjoyment  by  the 

pany  Is  conclusively  shown  by  section  2896  of 
the  Revised  Statutes  of  Louisiana  (Act  of  1856, 
p.  905), which  was  in  force  when  the  first  Canal 
Street,  City  Park  and  Lake  Railroad  Company 
was  organized,  and  has  been  In  force  ever  since. 
9]  That  section  provides  as  follows:  "In  addition 
to  the  powers  conferred  by  law  upon  railroad 
companies,  any  railroad  company  established 
under  the  laws  of  this  State  may  borrow,  from 
time  to  time,  such  sum  of  money  as  may  be  re- 
quired for  the  construction  or  repairs  of  any 
railroad,  and  for  this  purpose  may  issue  bonds, 
or  other  obligations  secured  by  mortgage,  upon 
the  franchises  and  all  the  property  of  said  com- 
panies," 

The  authority  to  mortgage  the  franchises  of 
a  railroad  company  necessarily  implies  the 
power  to  bring  the  franchises  so  mortgaged  to 
sale,  and  to  transfer  them  with  the  corporeal 
property  of  the  company  to  the  purchaser.  It 
could  not  be  held  that,  when  a  mortgage  on  a 
railroad  and  its  franchises  was  authorized  by 
law,  the  attempt  of  the  mortgagor  to  enforce 
the  mortgage  would  destroy  the  main  value 
of  the  property  by  the  destruction  of  its  fran- 
chise* 

Since  the  passage  of  the  Act  of  1856,  the  Su- 
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preme  Court  of  Louisiana  has  recognized  the 
validity  of  the  transfer  to  individuals,  of  those 
rights  and  franchises  of  a  railroad  company 
without  which  the  road  could  not  be  success- 
fully used. 

In  the  case  of  Chaffee  v.  Ludeling,  27  La. 
Ann  ,  601.  It  was  declared  that  the  defendants, 
by  their  purchase  at  sheriff 's  sale  of  the  prop- 
erty of  the  Vicksburg.  Sbrevesportand  Texas 
Railroad  Company,  a  Louisiana  corporation, 
acquired  "  the  privileges  and  franchise  of  the 
corporation,  its  powers  to  operate  the  railroad. 
The  sheriff 's  sale  made  them  the  owners  of  the 
road,  its  right  of  way,  ita  property.  Its  fran- 
chise, but  did  not  and  could  uot  make  them  a 
corporation.  •  •  *  This  sale  conveyed  to  them 
the  rights  and  property  of  that  company;  it 
made  them  joint  owners  thereof."* 

There  is,  therefore,  nothing  in  the  nature  of 

corporate  franchise  under  the  law  of  Louisi- 
na  which  forbids  its  transfer  with  the  other 
property  of  the  corporation. 

And  such  must  be  the  conclusion  whenever 
a  railroad  company  is  authorized  by  law  to 
mortgage  its  tangible  property  and  franchises. 
When  there  has  been  a  judicial  sale  of  rail- 
road property  under  a  mortgage  authorized  by 
law,  covering  its  franchises,  it  is  now  well  set- 
tied  that  the  franchises  necessary  to  the  use  and 
enjoyment  of  the  railroad  passed  to  the  pur- 
chasers. This  was  assumed  to  be  the  law  by 
the  opinion  of  this  court  pronounced  by  Mr. 
.Tuttict  Matthews  in  the  case  of  Memphis  B.  B. 
Go.  v.  Commietiontrt,  112  U.  8.,  809  [Bk.  28, 
L.  ed.  881],  when  it  was  said:  "  The  franchise 
of  being  a  corporation  need  not  be  implied  as 
necessary  to  secure  to  the  mortgage  bondhold- 
ers or  the  purchasers  at  a  foreclosure  sale  the 
substantial  rights  intended  to  be  secured. 
They  acquire  the  ownership  of  the  railroad 
and  the  property  incident  to  it  and  the  fran- 
chise of  maintaining  and  operating  it  as  such." 
See  also,  Hall  v.  Sullivan  B.  R.  Oo.,  21  Law 
Rep.,  135;  Qaleeeton  B.  B.  Co.  v.  Coudrey,  11 
Wall.,  459  [78  U,  8.,  bk.  20,  L.  ed.  199], 

It  follows  that  if  the  franchises  of  a  railroad 
corporation  essential  to  the  use  of  its  road,  and 
other  tangible  property,  can  by  law  be  mort- 
gaged to  secure  its  debts,  the  surrender  of  Its 
property,  upon  the  bankruptcy  of  the  com- 
pany, carries  the  franchises,  and  they  may  be 
sold  and  passed  to  the  purchaser  at  the  bank- 
ruptcy sale. 

The  plaintiff,  therefore,  by  virtue  of  the  bank- 
ruptcy sale,  and  the  subsequent  mortgage  sale 
and  the  several  mesne  conveyances  mentioned, 
acquired  with  the  tangible  property  of  the 
original  Canal  Street,  City  Park  and  Lake 
Railroad  Company  the  franchise  granted  by 
the  City  of  New  Orleans  to  lay  ita  track  over 
the  streets  and  public  grounds  designated  in 
the  ordinance  of  August  6,  1878,  and  the 
amendatory  ordinance  of  March  24,1874.  This 
right  of  way  so  vested  could  not  be  affected  by 
the  ordinance  of  the  City  of  New  Orleans  tr 


grant  a  similar  right  of  way.  over  the  same 
streets  and  route  to  the  second  Canal  Street, 
City  Park  and  Lake  Railroad  Company,  and 

•The  sale  in  this  case  was  made  bv  virtue  of  a  witl 
of  seiiuraaiid  mle  Issued  upon  a  morts*aceexeou ted 
bv  the  Railroad  Company  upon  ita  property  and 
franchisee  to  aeoure  Its  bonds.  Bee  Jaokson  v. 
Ludellns,  »  U.  8.,  W3  [Bk.  Si,  L.  ed.  M7L 
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the  acceptance  of  the  grant  by  the  latter  rail- 
road company;  for,  as  it  was  not  in  the  power 
Of  the  city  to  repeal  the  grant  to  the  first  com- 
pany by  an  ordinance  passed  expressly  for  that 
purpose,  It  could  not  do  so  by  any  indirect  or 
roundabout  method. 
[5111  The  defendants  are aeekinK  to  selL  upon  exe- 
cution, the  right  of  way  which  the  City  of  New 
Orleans,  by  its  ordinance  No.  4,533,  dated 
May  21,  lSTfct,  attempted  to  grant  to  the  second 
Canal  Street,  City  Park  and  Lake  Railroad 
Company,  and  which  had  already  been  granted 
to  the  first  company  of  that  name.  In  sub- 
stance and  in  effect  the  right  of  way  seized  by 
the  sheriff  at  the  Instance  of  Delamore,  is  the 
light  of  way  owned  by  and  in  possession  of 
the  plaintiff,  and  forms  a  part  of  its  property, 
giving  value,  and  necessary  to  the  use  and  en- 
joyment of  the  residue.  The  property  thus 
seized  in  execution  is  claimed  by  the  plaintiff, 
who  Is  a  third  person,  not  a  party  to  the  judg- 
ment on  which  the  execution  is  issued.  This  is 
the  case  provided  for  by  articles  305,  890,  897 
and  898  of  the  Code  of  Practice,  and  it  is  un- 
der these  articles  that  the  present  suit  is  brought 
and  justified.  We  think  the  injunction  granted 
by  the  Fifth  District  Court  restraining  the  sale 
of  the  right  of  way  and  franchises  of  the  plain- 
tiff should  not  have  been  dissolved. 

8o  mwA  of  the  decree  of  Vie  Supreme  Court 
of  Louisiana  a*  teat  appealed  from  in  thit  cat* 
m,  therefore,  reverted,  and  the  cause  it  remanded 
to  that  court,  with  instructions  to  render  a  de- 


upon  the  execution  described  in  the  bill,  the 
right  of  way  and  franchises  granted  by  the 
City  of  New  Orleans  to  the  Canal  Street,  City 
Park  and  Lake  Railroad  Company  by  ordinance 
No.  4,033,  administration  series,  dated  May  SI, 
1878. 
True  copy.   Teat: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8 
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PETER  O.  STRANG  et  al.,  Ptfft.  in  hTrr,, 

AMAttTATT  H.  BRADNER  et  al. 

(See  8.  C,  Reporter's  cd.,  SM-58SJ 

of  term. '  'fraud"— diteharge 
rn  for  damage*  on  account    ' 
fraud— partnenhip. 

*L  The  rule  reaffirmed  that  the  term  "fraud"  in 
"  "  sedefmingtnedebtsfromwhlchabangmpt 
■"""* *  "-"  a  discharge  under  the  Bankrupt 
..  — v-™  rw.Tt  fraud  or  fraud  In  foot,  fnvolv- 
'  moral  turpitude  or  Intentional  wrong  not  lm- 
»d  fraud,  which  may  eiist  without  bad  faith. 
.  A  claim  against  a  bankrupt  for  damages  on  ac- 
ini. Of  fraud  of  deceit  practiced  by  him.  Is  not 
;harged  by  proceedings  In  bankruptcy;  nor  is  a 
lent  created  by  tils  fraud,  discharged,  even 
ere  It  was  proved  against  his  estate,  and  a  dl vi- 


it  parsons  dealing  with  him,  as  represent 
•i«  urn  iiiai,  and  without  notice  of  any  limitations 
upon  his  general  authortly  as  agent  far  the  part- 
nership, his  partners  oonnot  escape  pecuniary  re- 
•Heod  notes  by  Mr.  Juiliw  Hulas, 


ireeentations  were  made  without  their  know- 
ledge; especially  where  the  linn  appropriates  the 
fruits  of  the  fraudulent  conduct  of  such  partner. 

[No.  246.] 
Argued  AprU  IS,  1SSS,     Decided  Mag  i,  18S5, 


This  action  was  brought  In  the  couit  below, 
by  the  defendants  in  error,  to  recover  certain 
amounts  paid  by  them  to  take  up  certain  ac- 
commodation notes  alleged  to  have  been  fraudu- 
lently procured  from  them  by  the  defendants. 

The  answer  set  up  the  discharge  in  bank- 

Cof  two  of  the  defendants,  as  a  bar. 
trial  resulted  iu  a  verdict  and judgment 
for  the  plaintiffs  for  $17,517.66.  This  judg- 
ment was  affirmed,  on  appeal,  by  the  court  be- 
low, in  General  Term,  and  by  the  Court  of  Ap- 
peals, the  record  being  then  remitted  to  tlie 
court  below.    Whereupon  tbe  defendant  sued 

The  facts  of  the  cose  are  stated  by  the  court. 

Xeesri.  George  H.  For* tor  and  W.  0. 
De  Forat,  for  plaintiffs  in  error. 

Afeeirt.  William  F.  Cognwell  and  Jamet 
Wood,  for  defendants  in  error. 


Is  not  relieved  b; 


On  the  1st  day  of  June,  1877,  each  of  the  ap- 
pellants, who  were  defendants  below,  received 

from  the  District  Court  of  the  United  Slates 
for  the  Southern  District  of  New  York  his  dis- 
cbarge from  all  debts  and  demands,  which,  by 
the  Revised  Statutes  of  the  United  States,  title 
Bankruptcy,  were  made  provable  against  his 
estate,  and  which  existed  on  the  3d  day  of  July, 
1875— other  than  such  debts  as  were  by  law  ex- 
cepted from  the  operation  of  a  discharge  in 
bankruptcy.  The  statute  excepts  from  the 
operation  of  a  discharge  any  "debt  created  by 
the  fraud  or  embezzlement  of  a  bankrupt,  or 
by  defalcation  as  a  public  officer,  or  while  act- 
ing in  a  fiduciary  capacity;  but  the  debt  may 
be  proved,  and  the  dividend  thereon  shall  be  a 

Sayment  on  account  of  such  debt."  R.  S.  § 
117.  To  this  action,  brought  by  appellees 
against  appellants  upon  a  cause  of  action  accru-  [5571 
Ing  prior  to  July  3,  187G,  the  latter  made  de- 
fense, in  part,  upon  the  ground  that  their  re- 
spective discbarges  in  bankruptcy  relieved  them 
from  nil  liability  to  plaintiffs.  In  the  Supreme 
Court  of  New  fork  there  was  a  verdict  aod 
judgment  in  favor  of  the  plaintiffs  for  the  sum 
of  $17,517.83.  That  Judgment  having  been 
affirmed  in  the  Court  of  Appeals,  tbe  question 
to  be  determined  upon  this  writ  of  error  is, 
whether  the  claim  or  demand  of  the  plaintiffs 
is  one  from  which  they  were  relieved  by  their 
discharges  In  bankruptcy.  If  the  debt  was  of 
that  character,  the  judgment  below  must  be  re- 
versed; otherwise,  affirmed. 

The  evidence  before  thoiury  tended  to  es- 
tablish the  following  facts;  That  for  some  years 
Srior  to  June,  1876,  the  plaintiffs  were  doing 
uslnesa  in  tbe  City  of  Rochester,  New  York, 
as  partners,  under  the  style  of  Lowery  &  Brad- 
ner,  while  during  the  same  period  tbe  defend- 
ants were  engaged  In  business  in  tbe  City  of 
New  York,  under  the  style  of  Strang  &  Hol- 
land Bros. ;  tbat  the  special  businessof  plaintiffs 
was  the  purchase  of  wool,  which  tiiey  forwarded 
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to  the  defendants,  as  commission  merchants,  to 
•ell  on  account;  that  plaintiffs,  for  the  accom- 
modation of  defendants,  often  furnished  them 
with  promissory  notes,  for  the  purpose  of  en- 
abling them  to  cany  on  business;  that  the  de- 
fendants took  care  of  these  notes,  paying  the 
tame  at  maturity  out  of  the  proceeds  of  the 

rperty  consigned,  and  with  money  remitted 
the  plaintiffs;  that  in  the  transactions  be 
tween  the  parties  the  plaintiffs  were  credited 
with  those  notes,  with  the  proceedsof  property 
■old  on  their  account,  and  with  money  remitted 
by  them,  and  were  charged  with  the  amounts 

Kid  to  take  up  tbe  notes;  that  on  or  about 
ircb  1,  1875,  the  defendants  requested  tbe 
plaintiffs  to  furnish  them  with  four  promissory 
notes,  of  about  $4,000  each,  to  enable  them  to 
raise  money  thereon,  and  to  be  credited  to 
plaintiffs  on  their  account,  in  accordance  with 
the  course  of  business  eiistine  between  the 
parties — such  notes  to  be  of  odd  amounts  and 
made  as  of  different  dales  before  the  time  they 
were  transmitted  to  tbe  defendants,  so  that  tbey 
might  appear  to  be  given  for  real  indebtedness; 
that  pursuant  to  that  request,  the  plaintiffs 
made  and  transmitted  to  defendants  their  four 
l|  promissory  notes,  for  $4,325.50,  $4,826.25, 
$4,327.13,  and  $4,827.15,  each  at  four  months, 
dated  respectively,  on  the  1st,  9th,  15th  and 
20th  days  of  February,  1875,  and  each  payable 
to  the  plaintiffs  at  the  office  of  the  defendants, 
In  the  City  of  New  York,  and  indorsed  by  the 
plaintiffs;  and  that,  on  or  about  April  4, 1875, 
Strang  represented  to  plaintiffs  that  his  firm 
bad  not  used,  nor  been  able  to  use,  those  notes, 
because  they  were  made  payable  at  thcirofflce, 
and  requested  plaintiffs  to  lend  them  four  other 
notes  of  the  same  amount,  payable  at  the  Met- 
ropolitan National  Bank,  in  New  York  City.tc 
be  used  in  the  place  of  those  dated  in  February. 

There  was  also  evidence  tending  to  prove  that 
tbe  plaintiffs,  relying  upon  the  representation 
that  tbe  February  notes  had  not  been  used,  and 
that  the  defendants  desired  other  notes  to  be 
used  in  their  place,  executed  and  delivered  to 
the  latter  four  other  promissory  notes,  each  at 
four  months,  for  $4,850,  $4,951.25,  $4,860.80, 
and  $4,970,  respectively,  dated  13th,  14th,  18th, 
tod  20th  of  March,  1875,  payable  four  months 
after  date  to  their  own  order  at  the  Metropol- 
itan National  Bank,  New  York,  and  by  them 
indorsed;  that,  at  the  time  defendants  requested 
to  be  furnished  with  the  notes  lost  described, 
they  bad,  in  fact,  discounted  and  put  in  circu- 
lation the  February  notes,  whereby  the  plain- 
tiffs, as  makers  and  indorsers,  were  compelled 
to  pay  the  same  to  the  holders;  that  when 
Strang  applied  for  the  March  notes,  the  defend- 
ants knew  that  they  were  insolvent,  but  that 
fact  was  not  known  to  plaintiffs;  that  be  made 
such  representations  and  procured  said  notes 
with  the  intent  to  defraud  the  plaintiffs;  and 
they  tbe  latter  was  compelled  to  pav  such  part 
of  the  March  notes  as  amounted,  principal  and 
Interest,  to  the  sum  for  which  they  obtained 
judgment  below. 

In  the  misrepresentations  made  by  Strang  to 
Lowery  and  Bradner  there  was  no  active  par- 
ticipation by  his  partners,  the  Messrs.  Holland. 
But  it  was  proven  that  the  proceedsof  the  notes 
last  obtained  from  plaintiffs,  as  well  as  the  pro- 
ceeds of  the  February  notes,  all  went  into  the 
business  of  Strang  &  Holland  Brothers. 
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The  present  suit,  brought  to  recover  a  judg- 
ment for  the  amount  plaintiffs  were  compelled  [BBQ 
to  pay  to  bona  flde  holders  of  the  March  notes, 
proceeds  upon  the  ground  that  tbe  appellees 
have  sustained  damages  by  reason  of  the  false 
and  fraudulent  representations  made  by  Strang, 
on  behalf  of  bis  firm,  whereby  the  appellees 
were  induced  to  execute  and  deliver  to  that  firm 
tbe  four  notes  dated  in  March,  1875.  Is  that 
claim  for  damages  of  the  class  from  which  the 
bankrupts  were  relieved  by  their  respective  dis- 
cbarges in  bankruptcy? 

In  Neat  t.  Clark,  95  TJ.  S.,  709  [Bk 
24,  L.  ed.  587],  it  was  held  that,  looking  to  tbe 
object  of  Congress  in  enacting  a  generallaw  by 
which  the  honest  citizen  might  be  relieved  from 
the  burden  of  hopeless  insolvency,  the  term 
"fraud,"  in  tbe  clause  denning  the  debts  from 
which  a  bankrupt  is  not  relieved  by  a  discharge 
under  the  Bankrupt  Act,  should  be  construed 
to  mean  positive  fraud,  or  fraud  in  fact,  involv- 
ing moral  turpitude  or  intentional  wrong,  and 
not  implied  fraud  or  fraud  in  law,  which  may 
exist  without  tbe  imputation  of  bad  faith  or  im- 
morality. This  principle  was  affirmed  in  the 
-■ offfrawjiiin».  Clem,  111  TJ.  8., 


country  and  in  England.  Under  this  rule  it  is 
impossible  toavoidthe  conclusion  that  the  debt 
in  question  was  created  by  positive  fraud  upon 
the  part  of  Strang,  representing  his  firm,  if  it 
be  true — and  tbe  jury  proceeded  upon  the 
ground  that  such  was  the  fact — that  be  pro- 
cured the  notes,  dated  in  March,  by  represent- 
ing that  the  February  notes  bad  not  been  and 
could  not  be  used  by  his  firm,  and  that  they  de- 
sired other  notes,  so  drawn  as  to  be  readily  ne- 
fotiated,  to  take  their  place, when,  in  fact,  the 
ebruary  notes  had  been  previously  put  into 
circulation  by  tbe  firm,  and  had  then  become 
obligations  upon  which  the  appellees  were  lia- 
ble to  the  holders.  There  is  no  pretense  In  the 
evidence  that  the  course  of  business  between 
Strang  tic,  Holland  Bros,  and  the  plaintiffs 
would  have  entitled  the  former  to  obtain  the 
March  notes,  so  long  as  those  dated  in  Febru- 
ary were  outstanding  obligations  against  the 
latter.  Hence  the  necessity  of  deluding  the 
plaintiffs  by  tbe  false  representation  that  tbe 
February  notes  bad  not  been  negotiated  at  the 
time  the  notes  in  question  were  obtained.  r««n 

That  representation— as  the  jury,  In  effect,  tBW1 
found — was  made  with  the  intent  to  deceive  the 
plaintiffs  in  reference  to  the  actual  state  of 
things,  and  to  induce  them  to  do  what  defend- 
ants Knew  they  would  not  otherwise  have  done, 
or  been  asked  to  do.  If  Strang's  conduct  does  not 
constitute  positive  fraud,  or  fraud  in  fact,  in- 
volving intentional  wrong.  It  is  difficult  to  con- 
ceive what  circumstances  would  have  amount- 
ed to  fraud  of  that  character. 

It  is  contended,  however,  that  as  Strang  A 
Holland  Bros,  were  under  a  legal  obligation, 
apart  from  any  responsibility  for  the  alleged 
fraudulent  representations  by  Strang,  to  pro- 
tect the  plaintiffs  against  liability  on  the  notes 
dated  in  March,  the  letter  could  have  made  a 
claim  against  the  estates  of  the  several  bank- 
rupts, for  such  amounts  as  they  we.re  compelled 
to  pay  on  account  of  their  being  accommoda- 
tion makers  and  indorsers;  consequently,  it  is 
argued,  tbe  defendants  an  released,  by  their 

Digitized  by  GodoTe 


M&45S  Bupbxmk  ComtT  or  thb  United  Statu.  Oct.  Txbh, 

respective  discharges  Id  bankruptcy,  from  the   who  were  not  themselves  guilty  of  wrong,  re- 
present claim  for  damages.    To  this  proposi-   crived  and  appropriated  the  fruits  of  the  fraud* 
tiou    there    are    two  answers:     1.   While  the   ulent  conduct  of  their   associate  In  business. 
plaintiffs  might  have  based  their  claim  entirely  StoekvcU  v.  United  Statu,  18  Wall.,  847-0  [80 
upon  the  legal  obligation  of  defendants  to  take  U.  S.,  bk.  20,  L.  ed.  4851;    Story,  Part.,  g§ 
up  the  notes  at  their  respective  maturities,  they   1,  120-8,  107-8,  168,  168;  CAetterv.  Dkkervm, 
were  not  bound  to  waive  their  right  to  proceed    64  N.Y.,  1;  Lock*  v.  Stearni,  1  Met.,  660  ;  Lo- 
against  the  defendants  for  damages  on  account  throp  v.Adamt,  1^3  Mass.,  471;  Blight  v.  Tobin,    ["( 
of  fraud  In  procuring  their  execution.     This   7  Mod. ,617;  JHrant  v  ifcffffrj, 87111. ,508;Co!ly., 
action  is  brought  to  recover  damages  for  the  de-   Fart.  (Wood's  ed.},^§  448, 449,  450;  Lind.,  Part 
ceit  practiced  upon  plaintiffs.    The  claim  here  (E well's  ed.),  §  802. 
asserted  is  not  one  from  which  the  bankrupts        The  judgment  it  affirmed. 
are  protected  by  their  discharges;  for,  it  is  not  a      True  copy.   Test: 

clauncrovable  against  their  estates  in  bankrupt-  Jama•  H-  McBenno/.  Clerk,  Sup.  Court,  U.  6. 

cy.    R.  S.  §§  6067-O072,  6117-6110.    2.   But 

had  the  plaintiffs  waived   their  right  to  claim  

damages  specifically  for  the  deceit  practiced 

upon  them,  and  made  a  claim  against  the  estate       JEe  Parte: 

of  the  bankrupts  baaed  wholly  upon  their  legal  In  the  Matter  or  LOUIS  REGGEL,  Appt.     [*< 

obligation  to  save  plaintiffs  harmless  on  account  -_.-  -  -,_„__„_.  .,.■_--,, 

of  tleir  being  the  makers  and  Indorseraof  the  (8eeS.c.,R6porter>ed..MS-«6a.) 

notes  in  question,  or  if  the  present  action  had    Surrender  of  fugitive!  from  juttice—dutg    ef 

been  based  upon  thai  obligation,  and  not  upon       executive  of  State  or  Territc-       -^  ' " 

the  fraud  committed  by  defi endants.it  would  not       indictment—  habeas  a 

follow  that  the  defendants  would  be  protected  n.TiestatuWi-^uiriiwttesurrM.dfrofaruaitlre 
by  their  discharges  in  bankruptcy;  for,  thestat-  (romii«tioe.foutni  tn  one  of  the  Territories,  to  th« 
ute  expressly  declares  that  a  discharge  is  sub-  State  in  wblcb  he  stands  cruiKedwtth  treason,  fel- 
Ject,  even  in  respect  of  claims  provable  in  bank- 
ruptcy, to  the  limitation  that  no  debt  ereated'by 
881]  the  fraud  of  the  bankrupt  shall  be  discharged 
by  the  proceedings  in  bankruptcy,  and  that  a 
debt  to  created  may  be  proved,  ana  tbe  dividend 
thereon  shall  be  a  payment  on  account  of  such 
debt.  R.  8.  §§  6117-6119.  It  Is,  therefore, 
clear  that,  whether  the  claim  asserted  by  plain- 
tiffs is  regarded  as  one  arising  out  of  the  deceit 
or  fraud  of  the  defendants,  or  as  a  debt  created 
by  their  fraud,  the  discharges  in  bankruptcy  do 
not  constitute  a  defense. 

Tbe  only  other  question  to  be  determined  is, 
whether  the  defendants,  John  B.  Holland  and 
Joseph  Holland,  can  be  held  liable  for  the  false 
and  fraudulent  representations  of  their  partner, 
it  being  conceded  that  they  were  not  made  by 
their  direction  nor  with  their  knowledge. 
Whether  this  action  be  regarded  as  one  to,  re- 
cover damages  for  the  deceit  practiced  upon  the 
Slaintiffs,  or  as  one  to  recover  the  amount  of  a  the  demanding  y lata  accompanied  by  an  authcn- 
ebt  created  by  fraud  upon  the  part  of  Strang,  tlo  indlotmenf,  cbargtafr  him  subitantiiilly  us  ™- 
we  are  of  opinion  that  his  fraud  is  to  be  im-  SSCS  &^±!WS^iSE!SD£ff'K  SSlSSS 

_   ...  j    m      .V    _   *  .t         a?        -       ii  .i  within  her  iurlsdlorJor] — should  not  be  discharged 

puted,  for  tbe  purposes  of  the  action,  to  all  the  because.  In  the  Judgment  of  the  court,  the  proof 

members  of  his  Arm.     The  transaction  between  showing  that  he  was  a  fugitive  from  Justlco  may 

him  and  the  plaintiffs  is  to  be  deemed  apart-  notrx-asfullasmig^ror^ybavebeBnr^iilred. 

nership  transaction  because,  in  addition  to  his  „  ,     .,.  .  ,        .**-. 2:^11'  „  *  »■•      ,    „„„.. 

representation  that  the  notes  were  for  the  ben-  Submitted  Apr.  15,  1885.  Decided  May  J,  1836. 

*£  i^ZZ-li^  s7  !H2E2£il«f*2  A  PPEAL  from  tbe  Third  Judicial  District 

for   tbe  partnership  and  as  between  the  firm  A    „*,-,„  Tb_|M_  ntn,.\, 

and  those  dealing  with  it  in  good  faith,  author-  ^«  tiSFSFJS**  the  case  fullv  an- 

ity  to  negotiate  for  promissory  notes  and  other  ™?  Z °J                  of  the  case  fully  ap- 

•ecurities  for  its  use.    Each  partner  was  the  P^ in  tne 

agent  and  representative  of  the  firm  with  refer-  a(„,pmfl-,t  hv  Jfr    huti™  H-li-Ioj*- 

■hip  badness  yd  will  reference  thereto,  one  &u„   ,  ,£J  „„„a,„  ft,  ,pp,ii„,  B  ft, 

partner  rnita  Ma-or  fraudulent miarepn»enl-  ^      ,  lh.'M„M  „,"„,,  vfifo  Slw  j. 

^£!i    !  5SS     "  Hury  of  inno^nt  persons  „hom  he  had  been  arrested.                           ' 

who  deal  with  him  as  representing  the  firm,  and  .fh           ,            ^       d     th    authorltv  of 

.ithoutnoUcofanyliml-.ion.nponhi.gen.  .JSS5™SSrJoS  SSu "wUStS 

SS  SK22S^SSS.iS  a fS?  ernoro!  Peonsylvanla,  that  Lonls  Higgel  mood 
oT  S  ^££"™Wi"^£t  oha,g«iih,Wco.m.nw^ft  wlftXcrt-. 
when,  asm  fte  ease  before  us,  the  paruiars,      'Head  notes  or  Afr. Jsnttfs  Haimaa. 
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Ht-fiSS  Bopreke  Coubt  of  the  United  Statu, 

phis  found  *  trua  bill  of  Indictment  against  Louis  ourod.  and  to  oaueo  notice  Of .  — 

Kestrel,  chancing  blm  with  the  crime  of  false  pro-  to  the  executive  authority  «"-"^if  hi 

Mm,  and  that  the  said  LouM  Keg-gel  la  a  fugitive  or  to  the  agent  of  such  authority  app 

fromju  tloe,  and  now  In  Bait  Lake  City,  Utah  Tend-  mire  the  fugitive,  and  to  oauae  the  rugltli  -  _   .... 

tor?.  delivered  to  such  agent  when  he  shall  appear.    If 

Frederick  Centner.  no  such  agent  appear*  within  six  months  from  the 

Sworn  to  and  subscribed  to,  this  10th  day  of  April,  time  of  the  arrest,  the  prisoner  may  be  hib.i»i™i 

A.  D.  1882.  All  coats  and  expenses  Incurred  In  the 

( Seal  of  Court  Quar- 1  Allison  Hennasey.  Ing,  securing 


terSesalons,  County  V  per  OlerV. 

Philadelphia.  )  paid  bysuch  State  or  Territory. 

Endorsed:    Commonwealth  os.  Louis  BeggeL  "I5CT8.  Any  scent  who  receives  the  fugitive  Into    r_., 

his  custody  shall  be  empowered  totranepnrt,  Mm  to    |B4t 
The  foregoing  constituted  the  evidence  sub-    the  State  or  Territory  from  which  hehssflod.    And 


warrant  for  tbe  arrest  of  appellant  was  granted,  blm,  shall  be  fined  not  more  than  MOO,  or  imiiiis- 

From  the  order  denying  the  application  of  oned  not  more  than  one  year."   1  Stat-  at  L-,  chap. 

the  petitioner  to  be  discharged  and  remanding  '•■"■* 

him  to  the  custody  of  the  marshal,  an  appeal  It  is  cot  necessary  to  consider  the  question 

was   allowed   and  perfected  —  the   petitioner,  suggested  by  counsel  as  to  thcrightof  theGov- 

peading  the  appeal,  being  placed  under  bond  ernor  of  the  Territory  to  nave  withheld  toe 

to  surrender  himself  In  execution  of  the  judg-  papers  upon  which  he  based  his  warrant  for  the 

raent,  If  it  should  be  affirmed,  modified,  or  dut-  arrest  of  tbe  accused;   for,  the  record  shows 

missed,  and  obey  all  orders  made  herein  by  that  the  requisition  and   the   accompanying 

this  court.  papers  from  the  Governor  of  Pennsylvania  con- 

3fr.  Arthur  Brown,  for  appellant:  stituted  the  evidence  upon  which  he  acted,  and 

The  action  of  the  Governor  in  issuing  his  war-  were  submitted  to  the  court  to  which  the  writ 

rant,  upon  the  requisition  of  another  governor,  of  habeae  carpus  was  returned. 

for   the  surrender  of  a  person  charged  with  Under  the  Act  of  Congress,  it  became  the 

tbe  commission  of  a  crime,  is  subject  to  review  duty  of  the  Governor  of  Utah  to  cause  the  ar- 

at  tbe  inquiry  upon  a  writ  of  Itabeas  eorpv*.  rest  of  Reggel,  and  his  delivery  to  the  agent  ap- 

People   v.   Brady,  56  N.  T.,   182;    Ekparte  pointed  to  receive  him,  when  it  appeared;     1. 

Smith,  a  McLean,  181;   Jones   v.  Leonard,  50  That  the  demand  by  tbe  executive  authority  of 

Iowa,  106;  Davis's  Case,  122  Mass.,  824;  In  re  Pennsylvania  was  accompanied  by  a  copy  of  an 

Greenough,  31  Vt.,  279;  ifanJutter  Cote,  6  indictment,  or  affidavit  made  before  a  magis- 

Cal.,  287;  BxyarU  Pfitxer,  28  Ind,  450.     See  irate,  charging  Reggcl  with  havin"  committed 

also  Robb  v.  Connolly,  111  U.  S.,  624  (Bfc.  26,  teason,  felony,  or  other  crime  within  that  State, 

L.  ed.  541).  and  certified  as  authentic  by  her  Governor.     2. 

The  Governor  has  not  Jurisdiction  to  incar-  That  the  person  demanded  was  a  fugitive  from 

cerate  a  citizen  without  proof  that  be  has  actu-  justice. 

ally  been  within,  and  committed  by  actual  The  first  of  these  conditions  was  met  by  the 

presence  a  crime  in,  another  State.  production  to  the  Governor  of  Utah  of  the  In- 

Hurd,  IIab.   Corp,,   606,  609,  612,  615,  and  dlctment,  duly  certified  as  authentic,  of  the 

cases  cited;  Eo*  parte  Pfitzer,  lupra;  Kings-  grand  jury  of  the  Court  of  Quarter  Sessions  of 

burjfs  Case,  106  Mass. ,  228;  Jonet  v.  Leonard,  the  Peace  for  the  City  and  County  of  Philadel- 

runra.  pbia,  Pennsylvania,  wherein  the  accused  was 

The  affidavit  in  this  case  is  a  mere  nullity,  charged  with  having  committed  the  crime  of 

An  affidavit  without  avenue  is  a  nullity.  obtaining  by  false  pretenses  certain  goods  with 

Thompson  v.  Bvrnant,  61   N.  Y.,  68;  Lane  the  Intent  to  cheat  and  defraud  the   persona 

v.  Morse,  6  How.  Pr.,  894;  Cook  v.  Stoats,  18  therein  named;  which  offense,  as  was  made  to 

Barb. ,  407.  appear  from  the  statu  tea  of  that  Commonwealth 


The  paper  purporting  to  bo  an  Indictment   (a  copy  of  which,  duly  certified  as  authentic, 

In  this  case  does  not  set  forth  any  crime.  accompanied  tbe  indictment),  is  a  misdemeanor 

Commonwealth  v.  Strain,  10  Met.,  621;  En-   under  the  laws  of  Pennsylvania,  punishable  by 


i.  People,  20  Mich.,  283;   Commonwealth  v.  a  fine  not  exceeding  $500,  and  imprisonment 

Qoddard,  4  Allen,  813;  State  v.  Philbriek,  81  not  exceeding  three  years. 

Me.,  401;  State  v.  On/it,  13  Ind.,  669;  Jones  v.  It  was  objected  in  the  court  of  original  juris- 

State,  (Wind..  478;  Xtilerv.  State,  Blind.,  111.  diction,  that  there  could  be  no  valid  requisition 

(No  opposing  counsel  appeared.)  based  upon  an  indictment  for  an  offense  lea* 

than  a  felony.    This  view  is  erroneous.    It  was 

Mr,  Justice  Harlan  delivered  tbe  opinion  of  declared  in  Kentucky  v.  Dennison,  24  How.,  99   [6IH 

the  court:  [65  U.  S.,  bk.  16,  L.  cd.  726J,  that  the  words 

This  case  arises  under  sections  B278  and  5279  "treason,  felony,  or  other  crime  "in  section  2 

of  the  Revised  Statutes  of  the  United  States,  of  article  I.  of  the  Constitution  Includes  every 

which  provide:  offense,  from  the  highest  to  the  lowest,  known 

to  the  law  of  the  State  from  which  tbe  accused 

"  I  K78.  Whenever  the  eioeutive  authority  of  any  had  fled,  including  misdemeanors.   It  was  then 

or  Territory  to  which  such  person  has  fled,  and  whole  Court,  that,  looking  to  the  words  of  the 

erodiicos  a  copy  of  on  indictment  found  or  si-  Constitution,  "  To  the  obvious  policy  and  ne- 

duvlt  made  before  a  magistrate  of  any  atate  or  cessity  of  this  provision  to  preserve  harmony 

Territory,  charging  the  person  demanded  wthbav-  ^1,„Y,     ,,,:  o,„.™    I»j™jJ,7j  l..  «iiiZ 

In.-  committed  treason,  felony,  or  other  crime,  cer-  between  the  States,  and  order  and  law  within 

tlned  as  authentic  by  the  governor  or  chief  mug-is-  their  respective  borders,  and  to  its  early  adop- 

trate  of  the  State  or ■Territory  from  whence  the  tion  by  the  Colonies,  and  then  by  the  Confed- 

""'"'"""•^SSSKWffKSKS  «.»/ sw»«h«« .muMi  tnwatt  ™  » 

to  eauaai  him  to  be  arrested  and  a>  give  each  other  aid  and  support  whenever  It 
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ww  needed,  thu  conclusion  fa  irresistible,  that 
till*  compact  engrafted  in  the  Constitution  In- 
cluded, and  was  intended  to  include,  every  of- 
fense made  punishable  by  the  law  of  the  State 
in  which  it  was  committed."  It  is  within  the 
power  of  each  State,  except  as  her  authority 
may  be  limited  by  the  Constitution  of  the 
United  Slates,  to  declare  what  shall  be  offenses 
against  her  laws,  and  citizens  of  other  States, 
when  within  her  Jurisdiction,  are  subject  to 
those  laws.  In  recognition  of  this  right,  so  re- 
served to  the  States,  the  words  of  the  clause  in 
reference  to  fugitives  from  Justice  were  made 
sufficiently  comprehensive  to  include  every  of- 
fense against  the  laws  of  the  demanding  State, 
without  exception  as  to  the  nature  of  the  crime. 
Although  the  constitutional  provision  In 
question  does  not,  in  terms,  refer  to  fugitives 
from  the  justice  of  any  State,  who  may  be 
found  in  one  of  the  Territories  of  the  United 
States,  the  Act  of  Congress  has  equal  applica- 
tion in  that  class  of  coses,  and  the  words  "trea- 
son, felony,  or  other  crime,"  must  receive  the 
some  Interpretation,  when  the  demand  for  the 
fugitive  is  made,  under  that  Act,  upon  the 
Governor  of  a  Territory,  as  when  made  upon 
the  executive  authority  of  one  of  the  States  of 
the  Union. 

Another  proposition  advanced  in  behalf  of 
appellant  Is,  that  the  indictment  which  accom- 
panied the  requisition  does  not  sufficiently 
charge  the  commission  of  any  crime;  of  which 
fact  it  was  the  duty  of  the  Governor  of  Utah  to 
take  notice,  and  which  the  court  may  not  ig- 
1]  norc  In  determining  whether  the  appellant  is 
lawfully  In  custody.  In  connection  with  this 
proposition,  counsel  discusses,  in  the  light  of 
the  adjudged  cases,  the  general  question  as  to 
the  authority  of  a  court  of  the  State  or  Terri- 
tory, in  which  the  fugitive  is  found,  to  dis- 
charge bim  from  arrest,  whenever,  in  its  judg- 
ment, the  indictment,  according  to  the  technical 
rales  of  criminal  pleading,  is  defective  in  its 
statement  of  the  crime  charged.  It  is  sufficient 
for  the  purposes  of  the  present  case  to  say  that, 
by  the  laws  of  Pennsylvania,  every  Indictment 
la  to  be  deemed  and  adjudged  sufficient  and 
good  .in  law  which  charges  the  crime  sub- 
stantially in  the  language  of  the  Act  of  Assem- 
bly prohibiting  its  commission  and  prescribing 
the  punishment  therefor,  or,  if  at  common  law. 
so  plainly  that  the  nature  of  the  offense  charged 
may  be  easily  understood  by  the  juiy;  and 
that  the  indictment,  which  accompanied  the 
requisition  of  the  Governor  of  Pennsylvania, 
does  charge  the  crime  substantially  in  the  lan- 
guage of  her  statute.  That  Commonwealth 
has  the  right  toestabtish  the  forms  of  pleadings 
and  process  to  be  observed  in  her  own  courts, 
in  both  civil  and  criminal  cases,  subject  only  to 
those  provisions  of  the  Constitution  of  the 
United  State*  Involving  the  protection  of  life, 
liberty  and  property  in  all  the  States  of  the 
Union. 

The  only  question  remaining  to  be  considered, 
trku*  to  the  alleged  want  of  competent  evi- 
dence before  the  Governor  of  Utah,  at  the  time 
ha  Issued  the  warrant  of  arrest,  to  prove  that 
the  appellant  was  a  fugitive  from  the  justice  of 
Pansy  Ivaiiia.  Undoubtedly,  the  Act  of  Con- 
BM  did  not  Impose  upon  the  executive  au- 
lasrity  of  the  Territory  the  duty  of  surrender- 
lag  the  appellant,  unless  it  was  made  to  appear 
Ul  U.  8. 


in  some  proper  way  that  he  was  a  fugitive  from 
Justice.  In  other  words,  the  appellant  was  en- 
titled, under  the  Act  of  Congress,  to  insist  upon 
proof  that  he  was  within  the  demanding  State 
at  the  time  he  is  alleged  to  have  committed  the 
crime  charged,  ana  subsequently  withdrew 
from  her  jurisdiction  so  that  be  could  not  be 
reached  by  her  criminal  process.  The  statute, 
it  is  to  be  observed,  does  not  prescribe  the  char- 
acter of  such  proof;  but  that  the  executive  au- 
thority of  the  Territory  was  not  required,  by  th* 
Act  of  Congress,  to  cause  the  arrest  of  appel- 
lant, and  his  delivery  to  the  agent  appointed  by  rgg2 
the  Governor  of  Pennsylvania,  without  proof 
of  the  fact  that  he  was  a  fugitive  from  justice, 
is,  in  our  judgment,  clear  from  the  language  of 
that  Act.  Any  other  interpretation  would  lead 
to  the  conclusion  that  the  mere  requisition  by 
the  Executive  of  the  demanding  State,  accom- 
panied by  the  copy  of  an  Indictment,  or  on  af- 
fidavit before  a  magistrate,  certified  by  him  to 
be  authentic,  charging  the  accused  with  crime 
committed  within  ner  limits,  Imposes  upon  the 
Executive  of  the  State  or  Territory  where  the 
accused  is  found,  the  duty  of  surrendering  him, 
although  he  may  be  satisfied,  from  incontest- 
able proof,  that  the  accused  had,  in  fact,  never 
been  in  the  demanding  State,  and,  therefore, 
could  not  be  said  to  have  fled  from  its  justice. 
Upon  the  Executive  of  the  Slate  in  which  the 
accused  is  found,  rests  the  responsibility  of  de- 
termining, in  some  legal  mode,  whether  he  is  a 
fugitive  from  the  Justice  of  the  demanding 
State.  He  does  not  foil  in  duty  if  he  mokes  it 
a  condition  precedent  to  the  surrender  of  the 
accused  that  it  be  shown  to  him,  by  competent 
proof,  that  the  accused  is,  in  fact,  a  fugitive 
from  the  justice  of  the  demanding  State. 

Did  it  sufficiently  appear  that  the  appellant 
was,  as  representee!  by  the  executive  authority 
of  Pennsylvania,  a  fugitive  from  the  justice  of 
that  Commonwealth  T  Wearc  not  justified  by  the 
record  before  us  in  saying  that  the  Governor  of 
Utah  should  have  held  the  evidence  inadequate 
to  establish  that  fact.  The  warrant  of  arrest  re- 
fers to  an  affidavit  taken  before  a  notary  public 
of  Pennsylvania  showing  Reggel's  flight  from 
that  Commonwealth.  There  was  no  such  affi- 
davit; but  the  reference,  manifestly,  was  to  the 
affidavit  made  by  Frederick  Gentner,  which  re- 
cited the  flndingby  the  grand  jury  of  the  City 
and  County  of  Philadelphia,  of  a  true  bill  of 
Indictment  charging Reggel  with  "thecrimeof 
false  pretenses,"  and  stating  that  he  "is  a  fugi- 
tive from  Justice,"  and  was  then  in  Salt  Lake 
City,  Utah  Territory.  This  is  sworn  to,  and  is 
attested  by  the  seal  of  the  Court  of  Quarter 
Sessions — die  court  in  wbich  the  prosecution 


character  of  the  person  before  whom  the  affi- 
davit was  made.  The  reasonable  inference  is, 
that  the  affidavit  was  made  in  the  court  where  njb! 
the  prosecution  is  pending,  and  that  it  is  one  of 
the  papers  accompanying  the  requisition  of  the 
Governor  of  Pennsylvania,  and  which  he  cer- 
tified to  be  authentic. 

It  Is  contended  that  Centner's  affidavit  that 
Reggel  is  a  fugitive  from  Justice  is  the  State- 
ment of  legal  conclusion,  and  it  materially 
defective  in  not  setting  out  the  facts  upon 
wbich  that  conclusion  rested.  Although  that 
presents,  in  some  aspects  of  it,  a  ques. 


zed  by  GOOgle 


8J9-6SJ  SUPBEMB  COCBT  OF  THE  UNITED  STATER.  OCT.  TERM, 

tlua  of  law,  we  cannot  say  that  the  Governor  of  ills  date,  below  the  rank  of  brigadier-general, 
Utah  erred  In  regarding  it  as  the  statement  of  I  who  should  continue  in  the  military  service  to 
a  fact,  and  as  sufficient  evidence  that  appellant  j  the  close  of  the  war,  should  be  entitled  to  re- 
had  fled  from  the  State  in  which  he  stood  '  wive,  upon  being  mustered  out  of  the  service, 
charged  with  the  commission  of  a  particular  three  months' pay  proper;  and  the  last  of  which 
crime,  on  a  named  day,  at  the  City  and  County  extended  the  provisions  of  the  first  Act  to  all 
of  Philadelphia;  especially,  as  do  opposing  evi-  officers  of  volunteers  below  the  rank  of  briga- 
dence  was  brought  to  his  attention.  If  the  de-  dier -general,  who  were  in  the  service  on  March 
termination  of  that  fact  by  the  Governor  of  8,  1865,  and  whose  resignations  were  presented 
Utah  upon  evidence  introduced  before  him  is  and  accepted,  or  who  were  mustered  out  at  their 
subject  to  Judicial  review,  upon  Itabtat  corpvt,  own  request,  or  otherwise  honorably  discharged 
the  accused,  in  custody  under  his  warrant —  from  the  service  after  the  9th  of  April,  1865. 
which  recites  the  demand  of  the  Governor  of  Tbe  facts  are:  Appellee  enlisted  as  a  private 
Pennsylvania,  accompanied  by  an  authentic  in-  soldier  in  the  military  service  of  the  United 
dictment  charging  him,  substantially  in  the  States,  in  August,  1861.  Having  been  pro- 
language  of  her  statutes,  with  a  specific  crime  moted  from  time  to  time,  he  was  commissioned 
committed  within  her  limits — should  not  be  prior  to  March  27,  1865,  as  captain  and  assist- 
discharged  merely  because,  in  the  Judgment  of  ant  quartermaster  of  volunteers.  His  service 
the  court,  the  evidence  as  to  his  being  a  fugitive  was  continuous  from  August,  1861,  to  March 
from  Justice  was  not  as  full  as  might  properly  27,  1865,  on  which  day  he  was,  by  order  of 
have  been  required,  orbecauseit  was  so  meager  President  Lincoln,  dismissed  the  service.  But 
as,  perhaps,  to  admit  of  a  conclusion  different  on  June  9,  1865,  an  order  was  issued  by  Prcsi- 
from  that  reached  by  him.  In  the  present  case,  dent  Johnson  revoking  the  order  of  dismissal, 
the  proof  before  the  Governor  of  Utah  may  be  and  restoring  him  to  his  former  position.  By 
deemed  sufficient  to  make  a  prima  fade  case  an  order  issued  from  the  War  Department  un- 
against  the  appellant  as  a  fugitive-  from  justice  der  date  of  June  19,  1865,  he  was  assigned  to 
within  the  meaning  of  the  Act  of  Congress.  duty  as  division  quartermaster  of  the  1st  Divi- 
Judgmimt  affirmed,  slon,  1st  Army  Corps, with  the  temporary  rank, 
True  copy.  Test:  pay  and  emoluments  of  major  in  the  Quarter. 
James  H.  SUKenney,  Clerk,  Sup.  Court,  0. 8.  mBSta'*  Department  under  the  Act  of  July  4, 
Cited— IIS  u.  e„  96.  1 884.  He  held  the  latter  position  until  October 
7, 1865,  when  he  was  honorably  mustered  out 

of  the  service  of  tbe  United  States. 

,       ft  does  not  appear  that  there  was  any  attempt, 

1  UNITED  STATES,  Appt.,  between  March  27,  1865,  and  June  6,  1865,  to 

e,  fill  the  vacancy  by  another  appointment. 

RICHARD  R.  CORSON.  J'.Sf'f-  U;  fv  ""J-J-  "U*  ■•.'■• 

ed.  4oiJ,  it  was  said  that     From  the  organiza- 
(See  8.  C_  Reporter's  ed.,  819-838.)  tion  of  the  government,  under  the  present  Con- 

stitution, to  the  commencement  of  the  recent 
Ditmittal  of  army  officer— effect  of  revocation  of   war  for  the  suppression  of  the  rebellion,  the 
order.  power  of  the  President,  in  the  absence  of  stat- 

*I.  An  officer  of  the  army  dismissed  from  the    Utory  regulations,  to  dismiss  from  the  service 

S^-nl^^^E^^-?7^™^116   an  officer  of  the  army  or  navy  was  not  qucs- 

President,  could  not  be  restored  to  bis  position   .,       j  .  3 .    ,    J.  J  .  \  ^ 

merely  by  ■subsequent  revocation  of  that  order.      Honed  in  any  adjudged  case,  or  by  any  depart 

8.  The  vacancy  so  created  can  only  be  fllled  by  a   ment  of  the  government.       See  also  MeElratA 

new  appointment,  by  and  with  the  advice  and  con-    T    U  S    456  TBk    "fi    I,    ral    18B1-  Knirav     TT 

•entoFCie8enate;unlessitoccurredlntber«™i   J    ,;0(i    a l  -So  fni'  ot  i    ii   oST    n  . 

otthatbody.lnwhiohcaaethePresldenteoulilbave    S..W9    U.    8.,  339  [Bk.  27,  L.  ed.  9561.      But 

granted  a  commission  to  ^expire  at  the  end  of  its   the  seventeenth  section  of  the  Act  of  July  17, 

next  succeeding  session.  J862,  chap.  200,  12  Stat,  at  L.,  596,  authorizes 

a.  i—w  j  a       u  KoS'e      nL.  j  *r      ,   .„„,-     an^  requests  the  President  to  dismiss  and  dis- 

Butmtttcd  Apr.  tt,  1886.     Decided  May  i,  1885.    charge  from  the  military  service,  either  in  the 

army,  navy,  marine  corps,  or  volunteer  force, 

any  officer  for  any  cause  which,  in  his  judg- 

.,..«.  .-«■-—•"   ment,  either  rendered  such  officer  unsuitable 

m  the  opinion  of _the  court  for<  or  mnoge  dUmission  would  promote,  the 

Mr.  B.  F.  Phillips.  Satcttor-Qen.,  for  ap-   puuiic  service.     In  accordance  with  those  de- 

•"«     «    a  ttt  _«.,   _.  ,,  cisions,  it  must  be  held  that  that  Act,  if  not 

Jfr.  A.  S.  Worthlng-ton,  for  appellee.        simply  declaratory  of  the  long  established  law, 

„      ,    ,.     „     ,         .„         .  _.  ,,        invested  the  President  with  authority  to  make 

Mr,  Jwtiot  Hsu-Ism  delivered  the  opinion  ^  ordra  of  m^  37>  im>  dismissing  appel- 

°»  ™  c?urt:  ,  -  ,  j  .   ,.     '«!  from  the  service  of  the  United  States.     No 

This  is  an  appeal  from  a  Judgment  of  the   restriction  or  limitation  was  imposed  upon  big 

Court  of  Cfadmaui  favor  of  appellee  for  the  sum  authority,  In  that  regard,  until  the  passage  of 


IMS, iand  (BIO,  bit i  claim for  pay  allowed  by  was  declared  that  "No  officer  In  the  military  or 

22. *f?  °aJP*a?\W£,*SSp-$1'  \&  !?  »«1  «"»«  shall,  In  time  of  peace,  be  tfla- 

620]    Stat.atL    497  ^d July  16  1866,  chap.  181  14  mjssed  from  ^  ^^  eamfnpon  and  la 

1U>  ?f  hi  M:  Ui?  "T1  °*  wbJcb  Acta  Prov,des  pursuance  of  a  sentence  of  court-martial  to  that 

that  all  officers  of  volunteers  in  commission  at  ^ecti  ot  m  commutation  thereof."    That  Act 

*  Head  notes  by  Mr.  jvMe*  *»*"",  did  not  go  into  effective  operation,  throughout 

*"  "«"■•■ 


Martinsbtjro  add  Potouac  R.  R.  Co.  t.  Makch. 


w,  iw»;  lor  not  unui  tnu  amy  n  ue  war 
■gainst  the  rebellion  recognized  by  the  President 
and  Congress  as  having  finally  ceased  In  every 
part  of  trie  Union.    McEWath  v.  U.  8.,  103  if. 


r< 


„  , rttobe 

doubted  that  the  effect  of  tbe  order  of  March 
27,  1865,  dismissing  appellee  from  the  service, 
was  to  sever  his  relations  with  the  army. 
Thenceforward  and  until,  in  some  lawful  way, 
again  appointed,  he  was  disconnected  from  that 
branch  of  the  public  service  as  completely  as  If 
he  had  never  been  an  officer  of  the  army.  So 
that,  his  right  to  pay,  as  captain  and  assistant 
quartermaster  of  volunteers,  from  the  date  of 
his  dismissal  from  the  service  by  President  Lin- 
coln to  the  date  of  the  order  of  President  John- 
son, depends  entirely  upon  the  question  whether 
an  officer  of  the  army,  once  lawfully  dismissed 
from  the  service,  can  regain  his  position  and 
become  entitled  to  its  emoluments  Ity  means  of 
a  subsequent  order  revoking  the  order  of  dis- 
missal and  restoring  him  to  his  former  position. 
This  question  must  be  answered  In  the  nega- 
tive upon  the  authority  of  Mimmaek  v.  U.S.,  VI 
U.  S.,  436  [Bit.  34,  L.  ed.  1069].  The  death 
of  the  incumbent  could  not  more  certainly  have 
made  a  vacancy  than  was  created  by  President 
Lincoln's  order  of  dismissal  from  the  service. 
And  such  vacancy  could  only  have  been  filled 
by  a  new  and  original  appointment,  to  which, 
by  the  Constitution,  the  advice  and  consent  of 
the  Senate  were  necessary;  unless  the  vacancy 
occurred  in  the  recess  of  that  body,  in  which 
case  the  President  could  have  granted  a  com- 
mission, to  expire  at  the  end  of  its  next  succeed- 

a  dismissed 


ippellee 


pointed  in  the  mode  prescribed  by  law,  he 

not  entitled,  as  an  officer  of  the  army,  to  the 
pay  allowed  by  statute  for  the  period  in  ques- 
tion. 
The  judyment  it  reverted  and  the  cattte  re 
t,  trith  direction*  to  diemitt  the  petition. 


!HB]    MARTTNSBURG  AND  POTOMAC  RAIL- 
BOAD  COMPANY,  P&.  in  Err., 
«. 
JAMES  MARCH. 

<8ee  &  O,  Keporter'sed-,  WB-65S.) 

Omtraetfor  ametmetion-  of  railroad— deter, 
ation.  by  engineer,  ofqueetian*  relating  to  itt 

axmtiei±—teAm  eonclutim. 

a  of  a  railroad  pro- 

•-~a  should.  In  all 

, , .„, „  jo  m  (treeuti™, 

Including  the  quantity  ot  the  Several  kinds  of  work 
■o  be  done,  and  the  compensation  earned  "—  " 


shall,  within  thirty  days  after  the  receipt  of  said 

certificate,  par  to  Mid  contractor.  In  ourrent  notes, 

tbe  sum  which  according  to  tins  contract  shall  be 

due."   Ecld.  Thet  In  tbe  ibsenoeof  fraud,  or  suoh 

m  mistake  as  would  necessarily  Imply  had  faith, 

i  failure  to  exercise  an  honest  Judgment,  his 

on  In  tbe  premises   is  conclusive   upon  the 

[No.  373.] 
Argued  Apr.  gf.  1885.    Decided  May  J,  1885. 

rf  ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  Wert  Vir- 
ginia. 

This  action  was  brought  in  the  court  below, 
by  the  defendant  in  error,  to  recover  the  amount 
alleged  to  be  due  ou  a  contract  for  the  con- 
struction of  a  certain  section  of  a  railroad. 

The  defendant  filed  a  general  demurrer  which 
waa  overruled  by  the  court  The  defendant 
then  filed  special  pleas  and  the  case  waa  tried 


the  verdict  was  excessive.  The  plaintiff  then 
remitted  $13,475.07  of  the  principal  sum  and 
the  court  rendered  judgment  for  f 28,000.  with 
interest  from  March  1,  1878,  and  costs.  Where- 
upon the  defendant  sued  out  this  writ  of  error. 
The  facts  of  the  case  are  sufficiently  stated 
by  the  cr~* 


Mr.  Juitios  Hagi—  delivered  the  opinion   15501 
of  the  court:  l        ' 

This  case  la  within  the  principles  announced 
in  Kiklberg  v.  U.  B.,  97  U.  S-,  898  [Bk.  24,  L. 
ed.  11061.  and  Buemey  v.  V.  8..  104  U.  8.,  618 
[Bk.  37,  L.  ed.  1068]. 

Kihlberg  sued  the  United  States  upon  a  con- 
tract for  the  transportation  of  military,  Indian, 
and  government  stores  and  supplies  from  points 


contract  provided  for  payment  for  transporta- 
tion "in  all  cases  according  to  the  distance  [sail 
from  tbe  place  of  departure  to  that  of  delivery,  l  ' 
the  distance  to  be  ascertained  and  fixed  by  the 
chief  quartermaster  of  tbe  District  of  New 
Mexico,  and  in  no  cose  to  exceed  tbe  distance 
by  the  usual  and  customary  route."  One  of 
the  issues  in  that  case  was  as  to  the  authority 
of  that  officer  to  fix,  conclusively  for  the  par- 
ties, the  distances  which  should  govern  In  the 
settlement  of  the  contractor's  accounts  for 
transportation.  There  was  neither  allegation 
nor  proof  of  fraud  or  bad  faith  upon  tbe  part 
of  that  officer  In  bis  discbarge  of  the  duty  im- 
posed upon  him  by  the  mutual  assent  of  the 
Parties.    This  court  said:   "In  the  absence  of 


to  Be  done,  and  the  compensation  earned  by  the 
r*m«rsctor  at  the  rates  specified;  that  his  estimate 
should  be  final  and  conduslva:  and  thst  "whenever 
the  oontaict  shall  be  completely  performed  on  the 
part  of  the  contractor,  and  the  said  engineer  shall 
■arttfy  the  ■una  hi  writing  under  his  hand,  togeth- 
er with  his  estimate  aforesaid,  the  said  company 


Ive  upon  the  appellant  as  well  a 
thegovernment." 

This  principle  was  affirmed  and  applied  in 
Bueeneyi  Com,  in  which  he  sought  to  recover 
from  the  United  States  the  price  of  a  wall  built 
by  htm  around  a  national  cemetery.  The  con- 
tract provided  that  the  wall  should  be  received 
and  become  the  property  of  the  United  Slates, 
•iter  an  officer  or  civil  engineer, to  be  designat- 


GoogK 


SifpuR-ME  Court  or  thk  Uxitzd  Statu. 


Oct  Txhu, 


U  the  contractor  agreed  to  construct.  The 
officer  designated  for  that  purpose  refused  to 
bo  certify,  on  the  ground  that  neither  the  ma- 
terial nor  the  workmanship  was  such  as  the 
contract  required.  As  the  officer  exercised  an 
honest  Judgment  In  making  his  inspections,  and 
a*  then  was,  on  his  part,  neither  fraud  nor 
such  gross  mistake  as  implied  bad  faith,  it  was 
adjudged  that  the  contractor  bad  no  cause  of 
action,    on  the  contract,  against  the  United 

Those  decisions  control  the  determination  of 
the  claim  arising  out  of  the  contract  here  In 
suit,  whereby  the  defendant  in  error,  who  was 
plaintiff  below,  covenanted  and  agreed  that  he 
would  furnish  all  the  material  required — which 
should  be  sound,  durable,  and  of  good  quality, 
and  approved  by  the  Company's  chief  engineer 
—ana  perform  all  the  labor  necessary  to  con- 
struct and  finish,  in  every  respect,  in  the  most 
substantial  and  workmanlike  manner,  the  grad- 
ing and  masonry  of  a  certain  section  of  the 
Martfnsburg  ana  Potomac  Railroad. 

The  contract  provides  that,  to  prevent  all  dis- 
putes, the  engineer  of  the  Company  "shall,  in 
all  cases,  determine"  the  quantity  of  the  sever- 
al kinds  of  work  to  be  paid  for  under  the  con- 
[SS2]  tract,  and  tbe  amount  of  compensation  that  the 
appellee  should  earn  at  the  rates  therein  speci- 
fied; that  he  "shall,  in  all  cases,"  decide  every 
question  which  can  or  may  arise  relative  to  the 
execution  of  the  contract,  and  "his  estimate 
shall  be  final  and  conclusive";  that  in  order  to 
enable  the  contractor  to  prosecute  the  work 
advantageously,  the  engineer  "shall  make  an 
estimate  from  time  to  time,  not  oftener  than 
once  per  month,  at  the  work  progresses,  of  the 
work  done,"  for  which  the  Company  "will 
pay  in  current  money  within  twenty  per  cent 
of  the  amount  of  said  estimate  on  presentation"; 
that,  in  calculating  the  quantity  of  masonry, 
walling,  and  excavation,  the  most  rigid  geo- 
metrical rules  should  be  applied,  any  custom  to 
the  contrary  notwithstanding;  and  that  "when- 
ever this  contract  shall  be  wholly  completed  on 
the  part  of  the  said  contractor,  and  the  taid  en- 
gineer thai!  have  certified  the  tame,  they  [the 
Company]  will  pay  for  said  work"  the  prices 
in  the  contract  named. 

These  stipulations  were  emphasized  by  this 
additional  provision  in  the  agreement: 

"And  it  is  further  agreed  that  whenever  the 


writing  the  complete  performance  of  the  con- 
tract by  the  plaintiff,  together  with  an  estimate 
of  the  work  done,  and  the  amount  of  compensa- 
tion due  blm  according  to  the  prices  established 
by  the  parties.  Until  after  the  expiration  of 
thirty  days  from  the  receipt  of  such  a  certificate, 
the  Company  did  not,  by  the  terms  of  the  agree- 
ment, come  under  a  liability  to  pay  the  plaintiff 
the  balance,  if  any,  due  to  him  under  the  coo- 
tract.  Nor  does  tbe  declaration  state  any  facta 
entitling  him  to  sue  the  Company,  on  the  con- 
tract, in  the  absence  of  such  «  certificate  by  the 
engineer,  whose  determination  was  made  by 
the  parties  final  or  conclusive.  And  upon  the 
supposition  that  the  engineer  made  such  a  cer- 
tificate as  that  provided  by  the  contract,  there 
Is  no  allegation  that  entitled  the  plaintiff  to  go 
behind  it;  for,  there  is  no  averment  that  the  ei 


part  of  the 

eertyfy  the  eame  in  writing  under  Ait  hand,  to- 
r,ethar  viitk  hit  estimate  aforesaid,  the  said  Com- 
pany shall,  within  thirty  days  after  the  receipt 
of  eaid  certificate,  pay  to  the  said  contractor,  in 
current  notes,  the  sum  which  according  to  this 
contract  shall  be  due." 

The  plaintiff  In  his  declaration,  which  is  in 
auumptit,  sets  out  the  written  contractu]  full, 
and  counts  especially  upon  its  various  provi- 
sions. The  other  count  is  the  ordinary  one  of 
indetritatut  auumptit.  A  general  demurrer  by 
the  Company  to  the  whole  declaration  and  to 
each  count,  was  overruled.  This  action  of  the 
court  below  cannot  be  upheld  without  disre- 
garding the  express  conditions  of  tbe  written 
agreement;  for,  it  does  not  appear  from  tbe  de- 
claration   that  the  engineer  ever  certified  in 


>r  had  failed  to  exercise 
.     ._.  discharging  the  duty 

imposed  upon  film.  Tbe  first  count  of  the  dec- 
laration was,  therefore,  defective  for  the  want 
of  proper  averments  showing  plain  tiff's  right  to 

e  on  the  contract,  and  the  demurrer  to  that 

>uut  should  have  been  sustained. 

As,  for  this  reason,  the  case  must  be  remand- 
ed for  a  new  trial,  it  is  proper  to  say  that,  if 
the  declaration  had  been  good  on  demurrer,  we 
should  hare  been  compelled  to  reverse  the  Judg- 
ment for  errors  in  the  instructions  given  to  the 
jury.  Several  instructions  were  asked  by  the 
defendant  embodying  the  general  proposition 
that  the  final  estimate  of  the  engineer  was  to  be 
taken  as  conclusive,  unless  it  appeared  from 
the  evidence  that,  In  respect  thereto,  he  fssuil- 
ty  of  fraud  or  intentional  misconduct.  These 
Instructions  were  modified  by  tbe  court  by  add- 
ing after  the  words  "fraud  or  Intentional  mis- 
conduct" the  words  "or  gross  mistake,"  This 
modification  was  well  calculated  to  mislead  the 
Jury,  for  they  were  not  Informed  that  the  mistake 
must  have  been  so  gross,  or  of  such  a  nature, 
as  necessarily  implied  bad  faith  upon  the  purt 
of  the  engineer.  We  ore  to  presume  from  tbe 
terms  of  the  contract  that  both  parties  consid- 
ered the  possibility  of  disputes  arising  between 
them  in  reference  to  the  execution  of  the  con- 
tract. And  it  is  to  be  presumed  that  in  their 
minds  was  the  possibility  that  the  engineer 
might  err  In  bis  determination  of  such  matters. 
Consequently,  to  the  end  that  the  interests  of 
neither  party  should  be  put  in  peril  by  dis- 
putes as  to  any  of  the  matters  covered  by  their 
agreement,  or  in  reference  to  the  quantity  of  the 
work  to  be  done  under  it,  or  the  compensation 
which  the  plaintiff  might  be  entitled  to  de- 
mand, it  was  expressly  stipulated  that  the  en- 
gineer's determination  should  be  final  and  con- 
clusive. Neither  party  reserved  the  right  to 
revise  that  determination  for  mere  errors  or 
mistakes  upon  his  part.  They  chose  to  risk 
his  estimates,  and  to  rely  upon  their  right, 
which  the  law  presumes  they  did  not  Intend  to 
waive,  to  demand  that  tbe  engineer  should,  at 
at  all  times,  and  in  respect  of  every  matter 
submitted  to  his  determination,  exercise  an  hon- 
est judgment,  and  commit  no  such  mistakes  as 
under  all  tbe  circumstances,  would  imply  bad 
faith. 

There  is  one  other  error  in  the  instructions  to 
which  it  Is  propei  to  call  attention.  Thecontract 
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provided  that  for  "bridge  masonry"  the  contrac-  1.  The  term  "Imports'*  uiivd  Id  that  clause  to 

ton  abould  receive  $7.o0  per  perch  of  twenty-  ^M^SVSn^aTiuX^ 

Ave  cubic  feet.      In   reference  to  certain  piei  ordutie*  oa  Imports  or  m^^ll^  nSrefer  to 

masonry,  for  which  plaintiff  charged,  in  his  ac-  articles' carried  from  one  Statelo  another,  but  only 

count,  $14   per  perch,  the  court  instructed  the  toa^eBjmportedrromtoreiffnoountrlfslntt.tbB 

Joryas  follows:  e.  A  duty  on  e„ort8  must  either  be  a  duty  levied 

"The  jury  are  instructed  that  in  respect  to  on  goods  as  a  condition  or  by  reason  of  tbelrex- 

the  item  of  rpicr  masonry,' and  the  charire  of  porwt  ion,  prat  least  a  direct  tax  or  dutr  on  goods 

»Hp.rp.rd,   Hereto/ by   the  platotft.  u  S^TiiStS^SSS^jfSS^Z 

Shown  in  his  estimate  or  bill  of    particulars,  construed  us  a  duty  on  exports  when  falling  upon 

that  it  they  find  that  the  defendant's  chief  eniri-  goods  not  then  intended  for  exportation,  Biougb 

~  -  v  ordered  such  masonryto  be  made,  and  saw  ^'^^If^S^^S^—rce 


neeroruereusuca  masonry  to  oemaae,  ana  saw      a.  The  power  of  Conareai  to  regliiite 

and  inspected  or  examined  the  same  after  its  among  the  States,  la  exclusive  whereve 

completion,  and  considered  the   same  In  hit  £er  fa  national  in  its  character  or  admits  oi  uneuc 

flnai  pstimatp  and  therpin  tr™ipH  ihnanmn  'nlpr  ton"  ays"™  or  plan  of  regulation.    NO'State  hi_ 

nnaJeaMiate.anritnereintrealeflUiesame   pier  powet.  w  make  BnyUw  or  reaction  wbi0b  will 

masonry  as    bridge  masonry,  to  be  paid  for  affect  tbefree  and  u: ■—■-■■■■  • 


bj    the  defendant  at    the  price   of   $7.50  per    trade  between  the  States,  as  Congress  has  left  it,or 


^tV3  T        T ■«   i™      ,     ST"         -  «PO"  the  cltlsena  or  products  of  oth>r  States,  « 

such  determination  and  judgment  of  the  engi-  Ingor  brought  withlu  its  Jurlsdiotlon. 
neer  Is  final  and  binding  ou  the  plaintiff,  unless      +-  So  long  as  Congress  doe*  not  pass  any  law  U 

toe  jury  find  that  the  price  and  value  of  the  JJf  "t*e._'K™?£rEe  ."JH0.??.  t*?,"™?1  J™*?  * 


n  inrv   find  that  Hip  nn'fp  uml  vnlup  nf  rim  regulate   commerce  among  the  several  SI 

m.J^  §!1      i        ,       ji      a            ■  thereby  Indicates  Its  will  that  that  commerce  shall 

masonry  nxed  and  returned  by  the  engineer  befreeanduntranuneledjandanyrogulatlonofthe 

was  inadequate  and  unjust  to  the  contractor,  subject  by  the  States  Is  repugnant  to  such  tree- 

in  wliich  event  the  jury  may  presume  fraud,   a1m>r_,  ,  ,.    .t ,    „ ,      ,    . 

and  disregard  the  price  filed  by  the  engineer  in  J^SSSmSr  Ort2S  to*  beS' sold*fo? 

his  final  estimate."  their  account,  upon  Its  arrival,  becomes  a  part  of 

This   instruction,   to    which  defendant  ex-  tht£St?LmHf?0',p",pe"7  0ll1h"'l1^i'"^,a,  ""^  " 

oepted,  was  clearly  erroneous,  for  if  the  ma-  ESTiiiT  tapro^tta  we banner ?  ThISS 

sonry  was  of  the  class  described  in  the  contract  that  some  of  ft  fa  subsequently  sold  for  exportation 

as  bridge  masonry,  or  if  the  parties  by  subse-  dM  not  alter  the  case. 

anient  agreement:  express  or-lmplied,  author-  •■  Woodruff  v.  Parham,  Bt»,  p.  384,  farmed, 
ized  It  to  be  put  in  that  class— the  determine.  i"°-  ™J 
S]  BOO  of  which  questions  might  be  controlled  by  Argued  Apr.  S,  1884.  Dttidei  May  4, 1885, 
special  circumstances  not  appearing  on  the  face 
of  the  agreement — then  the  estimate  of  the  en- 
gineer, upon  the  basis  of  the  contract  price,        - 

was  conclusive,  unless  impeached  on  the  ground  The  petition  in  this  case  was  filed  in  the  Civil 

Of  fraud,  or  such  gross  mistake  as  necessarily  District  Court    for    the    Pariah    of    Orleans, 

Implied  bad  faith.    The  test  was  not  whether  by  the  plaintiffs  in  error,  to  restrain  the  defend- 

the  price  and  value  of  the  masonry  fixed  and  re-  ants  from  the  collection  of  certain  taxes  alleged 

turned  by  the  engineer  was  inadequate  and  un-  to  have  been  illegally  assessed. 

Just     Much  less  did  the  jury  have  the  right  Upon  the  final  hearing  the  court  entered  a 

to  presume  fraud  and  disregard  the  engineer's  judgment  dismissing  the  petition.     This  judg- 

estimate,    merely    because    the     price,    upon  ment  having  been  affirmed,  on  appeal,  by  the 

which  the  parties  originally  agreed   for  bridge  court  below  (S3  La,  Ann.,  848),  the  plaintiffs 

masonry,  proved  to  be  inadequate  and  unjust;  sued  out  this  writ  of  error. 

(or,  that  would  have  enabled  them  to  make  for  The  facts  of  the  case  are  stated  by  the  court. 

the  parties  a  contract  which  they  did  not  them-  Meitrt.  Chsvrle*  W.  Humor  and  Joseph 

selves  choose  to  make.  P.  Bornor,  for  plaintiffs  in  error. 

Without  expressing  an  opinion  upon   other  No  counsel  appeared  for  defendants  in  error, 
questions,   of    a   subordinate    character,   dis- 
cussed in  the  brief  of  the  defendant's  counsel,  Mr.  Justice  Bradley-  delivered  the  opinion 
•nd  which  may  not  arise  upon  another  trial,  of  the  court: 

the  judgment  is  reversed,  and  the  case  remand-  This  suit  was  brought  by  the  plaintiffs  in 
ed  with  directions  to  set  aside  the  verdict  and  error  in  the  Civil  District  Court  for  the  Parish 
grant  a  new  trial,  and  forsuch  further  proceed-  °f  Orleans,  State  of  Louisiana,  30th  December, 
&ga  as  may  be  consistent  with  this  opinion.  1680,  to  enjoin  the  defendant,  Houston,  from 
Reverted.  seizing  snd  selling  a  certain  lot  of  coal  belong- 
True  copy.  Test:  ing  to  the  plaintiffs,  situated  in  New  Orleans, 
James  B.  MoKenney,  Clerk,  Sup.  Court,  TJ.  8.  They  aiic?ed  in  their  petition  that  they  were 

residents  and  did  business  in  Pittsburg,  State 

of  Pennsylvania;  that  Houston,  State  Tax  Col- 

al  BAMTJEL  8.  BROWN  ■T*i.,7'Ijf».  in  Err.,  lector  of  the  upper  district  of  the  Parish  of  Or 
leans,  had  officially  notified  Brown  &  Jones, 
the  agentsof  thepliiintiffsior"      "  ' 

ato  ALLEN  JUMEL,  State  Auditor.  SfTSEtWilStf! 

(Be*  S.  C  Reporter's  ed.,  ess-636.)  tor  [he  yMr  1880  npou  acertain  lot  of  Pittsburg 
coal,  assessed  as  their  property,  and  valued  at 

Cmtitutumai   lato—ttate  taxation  of  imperii  (38,800;    that  they  (Brown  A  Jones)  were  de- 

amdexporU;  of product* of  otiier  Statet-^regu-  lioquents  for  said  tax,  and  that  he,  said  Ta» 

lotion  ofiaUritatt  eomrnerct—how  far  power  Collector,  was  about  to  seize,  advertise  and  sell 

u  ewteffa  in  Qongrtti.  taid  coal  to  pay  said  tax,  as  would  appear  by  a 

Ud.  8.                    U.  8.,  Book  28.  17                                                            867 
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■  i  copy  of  the  notice  annexed  to  the  petition.  The 
1  plaintiffs  alleged  that  they  were  not  Indebted 
to  the  Slate  of  Louisiana  lorsald  tax;  that  they 
were  the  sole  owners  of  the  coal,  and  were  not 
liable  for  any  tax  thereon,  having  paid  all  taxes 
legally  due  for  the  year  1880  on  said  coal  in 
Pennsylvania;  and  that  the  said  coal  was  sim- 
ply under  the  care  of  Brown  &  Jones  as  the 
agents  of  the  plaintiffs  in  Ken  Orleans,  for  sale. 
They  further  allege  that  said  coal  was  mined 
in  Pennsylvania,  and  was  exported  from  said 
State  and  imported  into  the  State  of  Louisiana 
as  their  property,  and  was  then,  at  the  time  of 
the  petition,  and  had  always  remained,  in  its 
original  condition,  and  never  had  been  or  be- 
come mixed  or  incorporated  with  other  prop 
erty  In  the  State  of  Louisiana.  That  when  said 
assessment  was  made,  the  said  coal  was  afloat 
In  the  Mississippi  River  in  the  Pariah  of  Or- 
leans, in  the  original  condition  in  which  it  was 
exported  from  Pennsylvania;  and  the  agents, 
Brown  &  Jones,  notified  the  board  of  assessors 
of  the  parish  that  the  coal  did  not  belong  to 
them,  but  to  the  plaintiffs,  and  was  held  as  be- 
fore stated,  and  was  not  subject  to  taxation, 
and  protested  against  the  assessment  for  that 
purpose.  The  plaintiffs  averred  that  the  assess- 
ment of  the  tax  and  any  attempt  to  collect  tbe 
same  were  illegal  and  oppressive,  and  contrary 
to  the  Constitution  of  the  United  States,  article 
I,  section  8,  paragraphs  1  and  3,  and  section  10, 
paragraph  2;  they  therefore  prayed  an  injunc- 
tion to  prevent  the  seizure  and  sale  of  the  coal, 
which,  upon  giving  tbe  requisite  bond,  was 
granted. 

The  notice  of  assessment,  referred  to  in  tbe 

petition  and  annexed  thereto,  was  as  follows: 

''Office  State  Tax  Collector,  Upper  District 

Parish  of  Orleans,  No.  24  Union  Street, 

New  Orleans,  Dec.  20,  1680. 

To  Brown  &  Jones,  Gravierand  Charles  Street, 

Sir:  You  are  hereby  officially  notified,  in 
conformity  with  the  provisions  of  Act  No.  77 
of  1880,  that  the  state  taxes  assessed  to  you  on 
movable  propertyin  this  parish, which 


othe  s 


a  of  (352.80  (the 


j  $58,800), 


value  of  such  property  being  $58,800),  fell  due 
and  should  have  been  paid  in  full  on  or  before 
the  flrat  dav  of  the  current  month ;  that  you  be- 
came a  delinquent  for  said  taxes  on  such  first 
day  of  December;  that  after  the  expiration  of 
twenty  days  from  the  date  of  this  notice,  I,  as 
tax  collector  of  tbe  upper  district  of  the  Parish 
of  Orleans,  will  advertise  for  sale  the  movable 
property  on  which  tbe  said  taxes  are  due  in  the 
manner  provided  by  law  for  judicial  sales:  that 
at  the  principal  front  door  of  the  court-house, 
where  the  Civil  District  Court  of  said  parish  is 
held,  I  will  sell  within  the  legal  hours  lor  Judi- 
cial sales,  for  cash  and  without  appraisement, 
such  portion  of  the  said  movable  property  as 
you  snail  point  out  and  deliver  to  me,  ana  in 
case  you  shall  not  point  out  sufficient  property 
that  I  will  at  once  and  without  further  delay 
sell  for  cash  without  appraisement  the  least 

Suanllty  of  said  movable  property  which  any 
idder  will  buy  for  the  amount  of  taxes  asessed 
upon  movable  property,  with  interest  and  costs. 
Respectfully,  yours, 

J.  D.  Houston, 
Btata  Tax  Collector,  Upper  Dittriet  Parith 
iff  (mean*." 
The  defendant  answered  with  a  general  de- 
US 


nial,  but  admitting  the  assessment  of  the  tax 

and  the  intention  to  sell  the  property  for  pay- 
ment thereof. 

The  plaintiffs,  to  sustain  the  allegations  of 
their  petition,  produced  two  witnesses.  George 
F.  Rootes  testified  that  he  was  tbe  general  agent 
and  manager  of  the  business  of  Brown  &  Jones 
in  New  Orleans;  that  when  the  assessment  com- 
plained of  was  made,  the  firm  bad  paid  theatate 
taxes  due  upon  their  capital  stock,  and  had  paid 
state  and  city  licenses  to  do  business  for  that 
year;  that,  at  the  time  of  the  assessment  of  the 
tax  in  question,  the  coal  upon  which  it  was  levied 
was  in  the  hands  of  Brown  &  .lores,  as  agents 
for  the  plaintiffs,  for  sale,  having  just  arrived 
from  Pittsburg.  Pennsylvania,  by  flalboats, 
and  was  on  said  boats  in  which  it  arrived  and 
afloat  on  the  Mississippi  River;  that  it  was  held 
by  Brown  &  Jones  to  be  sold  foraccountof  the 
plaintiffs  by  the  boatload,  and  that  since  then 
more  than  half  of  it  had  been  exported  from 
this  country  on  foreign  steamships  and  the  bal- 
ance of  it  sold  into  the  interior  of  the  State  for 
plantation  use  by  the  flatboat  load.  Samuel 
S.  Brown,  one  of  the  plaintiffs,  testified  that  the 
plain  tiff  a  were  the  owners  of  the  coal  in  ques- 
tion; that  it  was  mined  in  plaintiffs'  mine  in 
Allegheny  County,  Pennsylvania;  tbatatax  of 
two  or  more  mills  was  paid  on  It  in  Pennsyl- 
vania as  state  tax  thereon,  in  the  year  1880,  be- 
ing thetax  of  1880:  that  a  tax  was  also  paid  on 
it  to  the  County  of  Allegheny  for  the  year  1880; 
that  it  was  shipped  from  Pittsburg,  Pennsyl- 
vania, in  1880,  and  was  received  in  New  Or- 
leans in  its  original  condition  and  in  its  original 
packages,  and  still  owned  by  the  plaintiffs.  No 
other  proof  was  offered  in  the  case. 

The  Louisiana  Statute  of  April  9,  1880,  Act 
No.  77,  under  which  the  assessment  was  made, 
provided  as  follows  : 

"Section  1.  That  for  tbe  calendar  year  1880, 
and  for  each  and  every  succeeding  calendar 
year,  there  are  hereby  levied  annual  taxes, 
amounting  in  the  aggregate  to  six  milts  on  the 
dollar  of  the  assessea  valuation  hereafter  to  be 
made  of  all  property  situated  within  the  Si.-iic  of 
Louisiana,  except  such  as  la  expressly  exempted 
from  taxation  by  the  (State)  Constitution.1' 

The  exemptions  from  taxation  under  the 
Constitution  of  Louisiana  do  not  affect  the 
question. 

Upon  tbecaseas  thus  made  the  District  Court 
of  the  parish  dissolved  the  injunction  and  dis- 
missed the  suit.  On  appeal  to  tbe  Supreme 
Court  of  Louisiana,  this  judgment  was  affirmed 
and  the  case  is  now  here  By  writ  of  error  to 


"The  lower  court  erred  in  holding: 

1st,  That  the  tax  in  question  did  not  violate 
article  4,  section  2,  clause  1,  of  the  Federal 
Constitution. 

3d.  That  it  did  not  violate  article  1,  section 
8,  clause  H,  of  the  si 

Sd.  That  it  did  n 
10,  clause  2,  of  the  si 

The  clauses  here  referred  to  are  these : 

1,  "The  citizens  of  each  State  shall  be  en- 
titled to  all  privileges  and  immunities  of  citi- 
zens in  the  several  States. 

2.  "The  Congress  shall  have  power  to  regu-   [687] 
late  commerce  with  foreign  nations,  and  among 

tbe  several  States,  and  with  the  Indian  tribes. 

H4  u.  a. 


t  violate  article  I,  i 
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8.  "No  State  shall,  without  the  consent  of 
the  Congress,  lay  any  imposts  or  duties  on  Im- 
ports or  exports,  except  what  may  be  absolute- 
ly necessary  for  executing  its  inspection  laws." 

The  constitutional  questions  here  presented 
were  argued  in  the  Supreme  Court  of  Louisi- 
ana, and  in  what  manner  the  subject  was  viewed 
by  that  court  may  be  seen  by  the  following  ex- 
tracts from  its  opinion,  filed  as  part  of  the 
tudgment.     The  court  said : 

■Firtl.  This  Act  [Act  No.  77  of  1880] 
does  not  in  its  terms  discriminate  against 
the  products  of  other  Slates  or  the  property  of 
the  citizens  of  other  States,  but  subjects  all 
property  liable  to  taxation  found  within  the 
State,  whether  of  its  own  citizens  or  citizens  of 
other  States,  whether  imported  from  other 
States  or  produced  here,  to  the  same  rate  of 

"Second.  The  coal  in  question  was  taxed  in 
common  with  all  other  property  found  within 
the  State.  We  held  in  the  case  of  New  Orleant 
v.  Eelipte  Totcboat  Co,  recently  decided  by  us, 
but  not  reported,  *  that  the  clause  in  the  Fed- 
eral Constitution  giving  to  Congress  the  power 
to  regulate  commerce  with  foreign  nations  and 
among  the  States  had  no  immediate  relation  to 
or  necessary  connection  with  the  taxing  power 
of  a  State.  Every  tax  upon  property.it  istrue, 
may  affect  more  or  less  the  operations  of  com- 
merce, by  diminishing  the  profits  to  be  derived 
from  the  subjects  of  commerce,  but  It  does  not 
for  that  reason  amount  to  n  regulation  of  com- 
merce within  the  meaning  of  the  Federal  Con- 
stitution, and  such  is  the  doctrine  laid  down  by 
the  Supreme  Court  of  the  United  States. 
[State  'lax  on  S.  R.  Groit  BecMpto]  16  Wall., 
293  [92 U.  S.,  bk.  21,  L.  ed.  167]. 

"Third.  This  tax  cannot  be  regarded  as  a 
duty  or  impost  levied  by  the  State  on  Imports. 
To  give  such  a  construction  to  It,  and  to  recog- 
nize the  alleged  prohibition  contended  for, 
would  create  an  exemption  for  all  goods  and 
merchandise  and  property  of  every  kind  and  de- 
scription brought  into  the  State  for  sale  or  use, 
and  by  such  construction  destroyamain  source 
of  revenue  to  the  Stale.  As  we  hod  occasion  to 
show  in  the  case  referred  to,  the  word  'imports' 
used  in  the  Constitution  has  been  construed  to 
upply,  not  to  property  brooghtor  imported  from 
oilier  States  of  the  Union,  but  solely  to  imports 
from  foreign  countries.  Woodruff  v.  Parham, 
B  Wall.,  123  [75  U.  S.,  bk.  19,  L.  ed.  8831;  Per- 
tearv.  Commonwealth,  5  Wall.,  479  [72  U.  S., 
bk.  18,  L.  ed.  609]". 

In  approaching  the  consideration  of  the  case 
we  will  first  take  up  the  last  object  ion  raised 
by  the  plaintiffs  in  error,  namely:  that  the  tax 
was  a  duty  on  imports  and  exports. 

It  was  decided  by  this  court  in  the  case  of 
Woodruff  v.  Parham  [tmpra],  that  the  term 
"  imports."  as  used  in  that  elnu.se  of  the  Con- 
stitution which  declares  that  "  No  State  shall, 
without  the  consent  of  Congress,  lay  any  im- 
posts or  duties  on  imports  or  exports, "does  not 
refer  to  articles  carried  from  one  State  into 
another,  but  only  to  articles  imported  from 
foreign  countries  Into  the  United  States.  In 
that  case  tbe  City  of  Mobile  bad  by  ordinance, 
passed  in  pursuance  of  ita  charter,  authorized 

a  Judg-ment 

iZ  ed.  «SB]. 
114  U.S. 


the  collection  of  a  tax  on  real  and  personal  es- 
tate, sales  at  auction,  and  sales  of  merchandise, 
capital  employed  in  business  and  income  with- 
in the  city.  Woodruff  and  others  were  auc- 
tioneers and  were  taxed  under  this  ordinance 
for  Bales  at  auction  made  by  them.  Including 
sales  of  goods,  the  product  of  other  States  than 
Alabama,  received  by  them  as  consignees  and 
agents,  and  sold  in  the  original  and  unbroken 
packages ;  but  as  the  ordinance  made  no  dis- 
crimination between  sales  at  auction  of  goods 
produced  in  Alabama  and  goods  produced  in 
other  States,  the  court  held  that  the  tax  was  not 
unconstitutional.  A  contrary  result  must  have 
been  reached  under  the  ruling  in  Broun  v. 
Maryland,  12  Wheat., 449,  if  the  constitutional 
prohibition  referred  to  had  been  held  to  In- 
clude imports  from  other  States  as  well  as  im- 
ports from  foreign  countries  ;  for,  at  the  time 
the  tax  was  laid,  the  condition  of  the  goods,  in 
reference  to  their  introduction  into  the  State, 
precisely  the  same  In  one  case  as  in  the 
other.  This  court,  however,  after  an  elaborate  [S2B 
examination  of  the  question,  held  that  the 
terms  "  imports"  and  "exports"  In  the  clause 
under  consideration  had  reference  to  goods 
brought  from  or  carried  to  foreign  countries 
alone,  and  not  to  goods  transported  from  one 
State  to  another. 

it  Is  unnecessary,  therefore,  to  consider  fur- 
ther the  question  raised  by  the  plaintiffs  in  er- 
ror under  their  third  assignment  of  errors,  so 
far  forth  as  it  Is  based  on  the  assumption  that 
the  tax  complained  of  was  an  impost  or  duty 
on  imports.  The  other  assumption  made  un- 
der that  assignment,  that  some  of  the  coal  was 
afterwards  exported,  and  that  the  tax  com- 
plained of  was  therefore  pro  tanto  a  duty  on 
exports,  is  equally  untenable.  When  the  pe- 
tition was  filed  the  coat  was  lying  In  New  Or- 
leans, in  the  bands  of  Brown  &  Jones,  for  sale. 
The  petition  states  this  in  so  many  words,  and 
Rootes  testifies  tbe  same  thing,  and  adds  that 
it  was  to  be  sold  by  the  flatboat  load.  He  also 
adds  that  at  the  time  of  his  examination  more 
than  half  of  it  had  been  exported  to  foreign 
countries ;  but  he  probably  means  that  It  had 
been  sold  to  steamers  sailing  to  foreign  ports 
for  use  on  the  same,  and  had  only  been  ex- 
ported in  that  way.  Tbe  complainants  were 
not  exporters  ;  they  did  not  hold  tbe  coal  at 
New  Orleans  for  exportation,  but  for  sale  there. 
Being  in  New  Orleans,  and  held  there  on  sale, 
without  reference  to  the  destination,  or  use 
which  the  purchasers  might  wish  to  make  of  It, 
it  was  taxed  in  the  hands  of  the  owners  (or 
their  agents)  like  all  other  property  in  the  city, 
six  mills  on  the  dollar.    If  after  this,  and  after 


that  did  not  alter  tbe  character  of  tbe  taxation 
so  as  to  convert  it  from  a  general  tax  to  a  duty 
on  exports.  When  taxed  it  was  not  held  with 
the  intent  or  for  the  purpose  of  exportation, 
but  with  the  intent  and  for  the  purpose  of  sale 
there,  in  New  Orleans.  A  duty  on  exports 
must  either  be  a  duty  levied  on  goods  as  a  con- 
dition, or  by  reason  of  their  exportation,  or,  at 
least,  a  direct  tax  or  duty  on  goods  which  are 
intended  for  exportation.    Whether  the  last 
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0]  construed  as  a  duly  on  exports  when  falling 
upon  rood*  not  then  intended  for  exportation, 
though  they  should  happen  to  be  exported  af- 
terwards. This  is  the  most  that  can  be  said  of 
the  roods  in  question,  and  we  are  therefore  of 
opinion  that  the  tax  was  not  a  duty  on  exports 
any  more  than  it  was  a  duty  on  imports,  with- 
in the  meaning  of  those  terms  in  the  clause 
under  consideration. 

But  in  holding  with  the  decision  in  Wood- 
rwfv.Parham  [supra], that  goods  carried  from 
one  State  to  another  are  not  imports  or  exports 
within  the  meaning  of  the  clause  which  pro- 
hibits a  State  from  laying  any  Impost  or  duty 
on  imports  or  exports,  we  do  not  mean  to  be 
understood  ns  holding  that  a  State  may  levy 
Import  or  export  duties  on  goods  imported  frotii 
or  exported  to  another  State.  We  only  mean 
to  say  that  the  clause  In  question  does  not  pro- 
hibit it.  Whether  the  laying  of  such  duties  by 
a  State  would  not  violate  some  other  provision 
of  the  Constitution,  that,  for  example,  which 
gives  to  Congress  the  power  to  regulate  com- 
merce with  foreign  nations,  among  the  several 
States,  and  with  the  Indian  tribes,  1b  a  different 
question.  This  brings  us  to  the  consideration 
of  the  second  assignment  of  error,  which  is 
founded  on  the  clause  referred  to. 

The  power  to  regulate  commerce  among  the 
several  States  is  granted  to  Congress  in  terms  as 


exclusive  power;  if,  in  the  absence  of  Congres- 
sional action,  the  States  may  continue  to  reg- 
ulate matters  of  local  interest  only  incidentally 
affecting  foreign  and  interstate  commerce,  such 
as  pilots,  wharves,  harbors,  roads,  bridges, 
tolls,  freights,  etc,  still,  according  to  the  rule 
laid  down  In  CooUy  v.  Board  of  Warden*,  12 
How.,  81ft,  the  power  of  Congress  is  exclusive 
wherever  the  matter  is  national  in  its  character 
or  admits  of  one  uniform  system  or  plan  of  rcg- 
ulation;/aud  is  certainly  so  far  exclusive  that 
no  State  has  power  to  moke  nny  law  or  regula- 
tion which  will  affect  the  free  and  unrestrained 
intercourse  and  trade  between  the  States,  ss 
Congress  has  left  it,  or  which  will  impose  any 
discriminating  burden  or  tax  upon  the  citizens 
or  products  of  other  States,  coming  or  brought 
within  its  jurisdiction.  Alt  laws  and  regula- 
IJ  lions  are  restrictive  of  natural  freedom  to  some 
extent,  and  where  no  regulation  is  imposed  by 
the  government  which  has  the  exclusive  power 
to  regulate,  it  is  an  indication  of  its  will  that 
the  matter  shall  be  left  free.  So  long  as  Con- 
gress does  not  pass  any  law  to  regulate  com- 
merce among  the  several  States,  it  hereby  indi- 
cates its  will  that  that  commerce  shall  be  free 
and  untrammeled;  and  any  regulation  of  the 
subject  by  the  States  Is  repugnant  to  such  free- 
dom. This  hss  frequently  been  laid  down  as 
law  in  the  Judgments  of  this  court  In  Wdton 
r.  Mittoun,  81 U.  S.,  282  [Bk.  28,  L.  ed.  8001, 
Mr.  Jwtitx  Field,  speaking  for  the  court,  said: 
"  The  fact  that  Congress  has  not  seen  fit  to  pre- 
scribe any  specific  rules  to  govern  interstate 
commerce  does  not  affect  the  question.  Its  in- 
action on  this  subject,  when  considered  with 
reference  to  Its  legislation  with  respect  to 
foreign  commerce,  is  equivalent  to  a  declaration 
that  interstate  commerce  shall  be  free  and  un- 
trammeled." This  was  said  In  a  esse  where  the 
plaintiff  in  error  had  been  convicted  of  selling 


goods  without  a  license  under  a  law  of  the  Slate 
of  Missouri,  which  prohibited  any  person  from 
dealing  ss  a  peddler  without  license,  and  which 
declared  that  a  peddler  was  one  dealing  in  goods 
or  wares  "not  the  growth,  produce  or  man- 
ufacture of  this  Stale  [Missouri],  bygotng  from 
place  to  place  to  sell  the  same.  To  the  same 
purport,  and  on  the  same  subject  generally,  see 
GiUoniv.  Ogden,  9  Wheat  ,  209;  Lieenae  Gate*. 
S  How.,  570,  593,  594,  000,  605;  Patunger 
Cant,  7  How.,  407.  414,  419,  445,  482-464; 
OrandaH  v.  JVetxria,  6  Wall.,  85,  41-49  [78  U. 
S.,  bk.  18,  L.  ed.  745,  748-748];  Paul  v.  Vir- 
ginia, 8  Wall.,  168,  182-184  [75  U.  8.,  bk.  19, 
L.  ed.  857,  881];  Ward  v.  Maryland,  12  Wall.. 
418,  480,  481  [79  U.  S.,  bk.  20,  L.  ed.  449,  453]; 
BtaU  Tax  on  Railway  Reeeiptt,  15  Wall. ,  283  [82 
U.  S.,  bk.  21,  L.  ed.  187];  The  Lottawanna,  21 
Wall.,  681  [88  U.  8.,  bk.  22.  L.  ed.  8641;  Hen. 
dermm.  v.  Mayor  of  N.  T.,  92  U.  8.,  259  [Bk. 
33,  L.  ed.  543];  Wterlock  v.  Ailing,  98  U.  S.,  88 
[Bk.  28,  L.  ed-  819] ;  ft  R.  Co.  v.  Slum,  95  U. 
B„  465  [Bk.  24,  L.  ed.  6271;  Cook  v.  Pmntyl- 
tania,  97  U.  S. ,  568  [Bk.  24,  L.  ed.  1015] ;  Gvu 
v.  Baltimore,  100 U.  8.,  434  [Bk.  20,  L.  ed. 748]; 
Tiernan  v.  Sinker,  102  U.  8..  128  [Bk.  26,  L. 
ed.  108];  Packet  Co.  v.  CatUttiburg,  106  U.  8., 
559[Bk.9fl,L.ed.U68];  Transportation  Co,  v. 
Jbrkeniurg,  107 U.  8.,  701  [Bk.  27,  L.  ed.  688]; 
and  see  Moran  v.  N«a  Qrltant,  113  U.  6.,  89 
[Bk.  28,  L.  od.853]. 
In  the  case  of  R.  R  Co.  t.  Buttn  [Bk.  24, 
_1.  5291,  in  which  anolhr-  ' —  "  "- 
State  o_  __. 

which  declared  that  no 
Indian  cattle  should  be  driven,  or  otherwise 
conveyed  into  the  State  between  the  first  of  Hay 
and  first  of  November,  unless  carried  through 
the  State  in  cars,  without  being  unloaded,  this 
court,  through  Mr.  Juitiee  Strong,  said:  "  It 
seems  hardly  necessary  to  argue  at  length  that, 
unless  the  statute  can  be  justified  ss  a  legitimate 
exercise  of  the  police  power  of  the  State,  it  is  a 
usurpation  of  the  power  vested  exclusively  in 
Congress.     It  is  a  plain  regulation  of  Interstate 

■jrce,  a  regulation  extending  to  prohibi- 

Whatever  may  be  the  power  of  a  State 
commerce  that  Is  completely  Internal,  It 
o  more  prohibit  or  regulate  that  which  is 
than  it  can  that  which  is  with  foreign 
nations."  In  short,  it  may  be  laid  down  as  the 
settled  doctrine  of  this  court,  at  this  day,  that  a 
State  can  nomore  regulate  or  Impede  commerce 
among  the  several  States  than  it  can  regulate  or 
impede  commerce  with  foreign  nations. 

This  being  the  recognized  law,  the  question 
then  arises  whether  the  assessment  of  the  tax  in 
question  amounted  to  nny  interference  with  or 
restriction  upon  the  free  introduction  of  the 
plaintiffs'  coal  from  the  Stale  of  Pennsylvania 
into  the  State  of  Louisiana,  and  the  free  disposal 
of  the  some  in  commerce  in  the  latter  State;  in 
other  words,  whether  the  tax  amounted  to  a  reg- 
ulation of,  or  restriction  upon,  commerce  among 
the  States;  or  only  to  an  exercise  of  local  a3- 
ministration  under  the  general  taxing  power, 
which,  though  it  may  incidentally  affect  the 
subjects  of  commerce,  Is  entirely  within  the 
power  of  the  State  until  Congress  shall  see  fit  to 
interfere  and  moke  express  regulations  on  the 

As  to  the  character  and  mode  of  the  asses i 
ment,  little  need  be  added  to  what  has  already 
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been  Mid.  It  TO  not  a  tax  Imposed  upon  the 
coal  as  a  foreign  product,  or  as  the  product  of 
another  State  than  Louisiana,  nor  u  tax  Imposed 
by  reason  of  the  coal  being  imported  or  brought 
into  Louisiana,  nora  tax  Imposed  whilst  it  was 
In  a  state  of  transit  through  that  State  to  some 
other  place  of  destination.  It  was  imposed  after 
the  coal  hod  arrived  at  its  destination  and  was 
put  up  for  sale.  The  coal  had  come  to  its  plasc 
of  rest,  for  final  disposal  or  use,  and  wasa  com- 
modity in  the  market  of  New  Orleans.  It  might 
continue  in  that  condition  for  a  year  or  two 
years,  or  only  for  a  day.  It  had  become  a  part 
of  the  general  massof  property  in  the  State,  and 
as  such  it  was  taxed  forthe  current  year  (1880), 
■sail  other  property  in  the  City  of  New  Orleans 
was  taxed.  Under  the  law,  It  could  not  be  taxed 
again  until  the  following  year.  It  was  sub- 
jected to  no  discrimination  in  favor  of  goods 
which  were  the  product  of  Louisiana,  or  goods 
which  were  the  property  of  citizens  of  Louisi- 
ana. It  was  treated  in  exactly  the  same  manner 
as  such  goods  were  treated. 

It  cannot  be  seriously  contended,  at  least  in 
the  absence  of  any  congressional  legislation  to 
the  contrary,  that  all  goods  which  are  the 
product  of  other  States  are  to  be  free  from  taxa- 
tion in  the  State  to  which  they  may  be  carried 
for  use  or  sale.  Take  the  City  of  New  York, 
for  example.  When  the  assessor  of  taxes  goes 
his  round,  must  be  omit  from  his  list  of  ' 


.  _  West?  If  he  must,  what  will  be  left  for 
taxation!  And  how  is  he  to  distinguish  between 
those  goods  which  are  taxable  and  those  which 
are  not  T  With  the  exception  of  goods  imported 
from  foreign  countries,  still  in  the  original 
packages,  and  goods  in  transit  to  some  other 
place,  why  may  he  not  assess  all  property  alike 
that  maybe  found  in  the  city,  being  there  for 
the  purpose  of  remaining  there  till  used  or  sold, 
and  constituting  part  of  the  great  mass  of  its 
commercial  capital — provided  always,  that  the 
assessment  be  a  general  one,  and  made  without 
discrimination  between  goods  the  product  of 
New  York,  and  goods  the  product  of  other 
States!  Of  course  the  assessment  should  be  a 
general  one,  and  not  discriminative  between 
goods  of  different  States.  The  taxing  of  £ 
coming  from  other  States,  as  such,  orbyn 
Of  then-  so  coming,  would  be  a  discriminating 
tax  against  them  as  imports,  and  would  be  a 
refutation  of  interstate  commerce.  Inconsistent 
with  that  perfect  freedom  of  trade  which  Con- 
gress lias  seen  fit  should  remain  undisturbed. 
But  if,  after  their  arrival  within  the  State— that 
being  their  place  of  destination  for  use  or  trade 
—if,  after  this,  they  are  subjected  to  a  general 
tax  laid  alike  on  all  property  within  the  city,  we 
foil  to  see  how  such  a  taxing  can  be  deemed  a 
regulation  of  commerce  which  would  have  the 
objectionable  effect  referred  to. 

We  do  not  mean  to  say  that  if  a  tax  collector 
should  be  stationed  at  every  ferry  and  railroad 
depot  In  the  City  of  New  York,  charged  with 
the  duty  of  collecting  a  tax  on  every  wagon- 
load,  or  carload  of  produce  and  merchandise 
brought  into  the  city,  that  it  would  not  bear 
ulatlon  of  and  restraint  upon  interstate  cc 

nierce,  so  far  as  the  tax  should  be  imposed 

articles,  brought  from  other  States.    We  think 
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it  would  be,  and  that  it  would  be  an  encroach- 
'  '  upon  the  exclusive  powers  of  Congress. 
juld  be  very  different  from  the  tax  hud  on 
auction  sales  of  all  property  Indiscriminately, 
as  in  the  case  of  Woodruff  v.  Parham  [wupral, 
which  had  no  relation  to  the  movement  of  goods 
from  one  State  to  another.  It  would  be  very 
different  from  a  tax  laid,  as  In  the  present  case, 
i  property  which  had  reached  its  destination, 
id  had  become  part  of  the  general  mass  of 
property  of  the  city,  and  which  was  only  taxed 
as  a. part  of  that  general  mass  in  common  with 
all  other  property  in  the  city,  and  in  precisely 
the  same  manner. 

When  Congress  shall  see  fit  to  make  a  regula- 
tion on  thesubject  of  property  transported  from 
one  State  to  another,  which  may  have  the  effect 
ui  trfve  it  a  temporary  exemption  from  taxation 
State  to  which  it  is  transported,  it  will  be 


no  such  conflict,  either  in  ti 

or  in  the  proceedings  which  have  been  had 
under  it  and  sustained  by  the  state  tribunals, 
nor  any  conflict  with  the  general  rule  that  a 
State  cannot  pass  a  law  which  shall  Interfere 
with  the  unrestricted  freedom  of  commerce 
between  the  States. 

In  our  opinion,  therefore,  the  second  assign- 
ment of  error  is  untenable. 

The  only  remaining  assignment  of  error  to  be 
considered  is  that  the  tax  In  question  violated 
that  clause  of  the  fourth  article  of  the  Constitu- 
tion which  declares  that  "  The  citizens  of  each 
State  shall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  in  the  several  States."  As 
the  applicability  of  this  objection  did  not  occur 
to  us  upon  reading  the  record  of  the  case,  we  [635 
have  carefully  examined  the  brief  of  the  plain- 
tiffs' counsel  for  light  on  the  subject,  but  so  far 
as  we  can  understand,  the  point  is  not  urged. 
We  are  certainly  unable  to  see  how,  or  in  what 
respect,  any  equality  of  privileges  as  citizens  ha* 
been  denied  to  the  plaintiffs  by  the  imposition 
of  the  tax.  Their  property  was  only  taxed  like 
that  of  all  other  persons,  whether  citizens  of 
Louisiana  or  of  any  other  State  or  country. 
Not  the  slightest  discrimination  was  made. 

""      ■  'iment  of  the  Supreme  Court of  Louiti- 
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In  the  Circuit  Court  of  the  United  States  for  the 


was  not  personally  served  with  proems  b; 
Its  officers,  ni  not  sufficient  to  raise  a  l^ciev,  »u- 
der  1 7»,  R.  B.,  of  want  of  Jurisdiction  In  the  Clr- 
cult  Court,  without  also  negativing  service  of  pro- 
oees  on  an  agent  of  the  defendant  In  Ohio  and  the 
actual  appearance  of  the  defendant  to  the  suit. 

2.  Want  of  Jurisdiction,  set  up  to  avoid  a  Judg- 
ment, must  be  shown  with  tbe  greatest  certainty. 

8.  The  mere  fact  that  a  suit  In  a  Btate  Court  is 
brought  on  a  judgment  recovered  In  a  Federal 
Court  does  not  entitle  the  defendant  to  removal. 

4.  The  colorable  transfer  of  a  right  of  action  from 
a  person  against  whom  the  defendant  would  have  a 
right  of  removal,  to  one  against  whom  he  has  no 
such  right,  and  made  to  deprive  tbe  Federal  Court 
of  jurisdiction.  It  not  a  ground  for  removal:  but 
such  a  transfer  la  a  matter  of  defense  t .  the  action. 

[No.  105.] 
Argwd  Not.  IS,  1881.      Decided  May  i,  1886. 


This  action  was  brought  In  the  court  below, 
by  tbe  defendant  in  error,  on  ajudgmerit  against 
the  defendant  in  the  Circuit  Court  of  the  unit 
ed  States  for  the  Northern  District  of  Ohio. 

Before  the  commencement  of  the  trial,  the 
defendant  filed  a  petition  for  the  removal  of  the 
cause  into  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  New  York.  The 
court  refused  to  remove  the  cause  and  pro- 
ceeded with  the  trial,  which  resulted  in  a  ver- 
dict and  Judgment  for  the  plaintiff  for  $8,578.44, 
including  costs. 

The  judgment  was  affirmed,  on  successive  ap- 

£ls,  or  ftc  court  below  at  General  Term,  and 
tbe  Court  of  Appeals,  which  court  remitted 
record  to  the  court  below.     Whereupon  the 
defendant  sued  out  this  writ  of  error. 
The  facts  of  the  case  are  stated  by  tbe  court 
Hr.  Eaek  Cowen,  for  defendant  in  error. 
Mettrt.  Edwin  B.  Smith,  Stephen  0.  Clarke 
and  William  Stanley,  for  plaintiff  in  error. 

[836]       Mr.  Jvttice  Bradley  delivered  the  opinion 
of  the  court: 

This  was  an  action  brought  in  the  Supreme 
Court  of  New  York  by  Daniel  W.  Ford,  the 
defendant  in  error,  against  the  Provident  Sav- 
ings Life  Assurance  Company  (the  plaintiff  in 
error)  on  a  Judgment  recovered  by  one  Charles 
Cochran  againal  said  Company  in  the  Circuit 
Court  of  the  United  States  for  the  Northern  Dis- 
trict of  Ohio,  and  assigned  by  Cochran  to  the 
plaintiff,  Ford.  Tbe  complaint  contained, 
amongst  others,  the  following  averments,  to 
wit:  "That  heretofore  and  on  or  about  the  12lh 
day  of  December,  1876,  one  Cbarles  Cochran, 
then  a  resident  of  the  State  of  Ohio,  in  due 
form  of  law,  commenced  an  action  in  the  United 
States  Circuit  Court  for  the  Northern  District 
of  Ohio  against  tbe  defendant  in  this  action, 
praying  for  a  judgment  against  said  defendant 
for  (30,000  damages;  that  the  defendant  in  said 
action  and  herein  duly  appeared  in  said  action 
and  answered  tbe  petition  or  complaint  of  said 
Cochran,  and  after  trial  had  of  the  issues  thus 
joined,  at  which  tbe  defendant  therein  and  here- 
in duly  appeared,  Judgment  was  duly  directed, 
and,  subsequently,  and  on  or  about  the  10th 
day  of  October,  1878,  was  duly  entered  and 
docketed  in  the  office  of  the  clerk  of  said  United 
States  Circuit  Court  for  tbe  said  Northern  Dis- 
trict of  Ohio,  in  favor  of  the  said  complainant, 
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Cochran  and  against  the  said  The  Provident 
Savings  Life  Assurance  Society  of  New  York, 
tbe  defendant  therein  and  herein,  for  the  sum 
of  %3, 30  5,  Ya  damages  and  costs. 

This  plaintiff  further  alleges  that  on  or  about 
the  30th  day  of  November,  1978,  tbe  said  Cbarles 
Cochran,  the  complainant  in  said  action  and  the 
then  lawful  holder  and  owner  of  said  Judgment, 
duly  assigned  and  transferred  to  this  plaintiff  [037] 
the  said  judgment,  together  with  all  his  rights 
and  claims  thereunder  and  tbe  Interest  due 
thereon. 

The  defendant,  in  answer  to  the  complaint, 
admitted  that  Cochran  had  taken  some  proceed- 
ings in  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Ohio,  praying  for 
judgment  against  the  defendant;  but  averred 
that  there  was  never  any  personal  service  of 
process,  summons  or  petition  upon  the  defend- 
ant; and  denied  anyknowledgeof  the  recovery 
of  any  judgment  as  alleged  in  the  complaint, 
or  that  Cochran  had  assigned  the  alleged  judg- 
ment to  Ford. 

The  cause  came  on  for  trial  in  February, 
1879,  but  before  the  trial  commenced  the  de- 
fendant presented  a  petition  for  the  removal  of 
the  cause  to  the  Circuit  Court  of  tbe  United 
States  for  the  Northern  District  of  New  York, 
accompanied  by  a  bond,  which  was  approved 
by  tbe  court  The  petition  was  as  follow!,  to 
wit: 


againtt 
The  Provident  Savings  Life  Assurance  Society 
of  New  York. 
"To  said  Supreme  Court:  Your  petitioner  re- 
spectfully shows  to  this  honorable  court  that  it 
is  the  defendant  in  tbe  above  action,  and  a  cor- 
poration duly  incorporated  under  the  laws  of 
the  State  of  New  York,  located  and  having  its 
place  of  business  in  the  City  of  New  York,  and 
was  such  corporation  during  all  the  times  he re- 
Inofter  mentioned,  and  was  never  organized  or 
incorporated  under  any  law  of  the  State  of 
Ohio;  that  the  above  action  is  brought  to  re- 
cover the  amount  of  a  judgment  alleged  to  have 
been  obtained  against  your  petitioner  in  the 
State  of  Obio,  by  one  Charles  Cochran,  on  the 
10th  day  of  October,  1878,  in  the  Circuit  Court 
of  tbe  United  States  for  the  Northern  District 
of  Ohio,  for  the  sum  of  (3,305.45;  that  said 
Cochran  then  resided  and  still  resides  in  the 
State  of  Obio;  that  this  action  is  brought  upon  [638] 
an  alleged  assignment  of  said  judgment  to  the 
plaintiff  above  named  by  said  Cochran,  and  is 
now  pending  and  undetermined;  that  the  mat- 
ter In  dispute  exceeds,  exclusive  of  costs,  the 
sum  or  value  of  (SOU,  and  involves  questions 
arising  under  the  laws  of  the  United  States,  to 
wit:  under  section  738  of  the  Revised  Statutes 
of  the  United  States.  Saidsectionforbids  'Any 
suit  to  be  brought  by  any  original  process  be- 
fore either  of  the  United  States  Courts  against 
an  inhabitant  of  the  United  States  in  any  other 
district  than  that  of  which  he  is  an  inhabitant, 
or  in  which  he  dial!  be  found  at  the  time  of 
serving  the  writ'  And  your  petitioner  avers 
that  the  said  suit  in  Ohio  was  by  original  proc- 
ess, but  that  the  said  process  was  never  served 
personally  upon  tbe  defendant  in  said  action  in 
Ohio,  or  upon  any  of  Its  officers,  nor  was  the 
defendant  ever  on  inhabitant  of  Ohio  or  found 
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therein;  ana,  as  jour  petitioner  verily  believes, 
(aid  circuit  court  never  acquired  jurisdiction, 
and  mid  Judgment  is  invalid  and  void,  and  that 
such  want  of  personal  service  as  af  oresaid  is  al- 
leged In  the  answer  in  the  present  action,  and 
that  the  trial  of  this  action  will  necessarily  in- 
volve the  construction  and  effect  of  the  said 
law  of  the  United  Stales,  to  wit:  the  788th  sec- 
tion of  the  said  United  States  Revised  Statutes. 
Secondly.  And  your  petitioner  further  says, 
*s  it  is  Informed  and  verily  believes,  that  the 

Elaintiff  iu  this  action  is  not  the  real  party  in 
iterest  therein,  but  that  said  Cochran  is  the 
real  party  in  interest,  and  that  said  alleged  as- 
signment is  merely  colorable ;  that  it  was  made 
without  any  consideration  and  merely  for  the 
purpose  of  prosecuting  and  collcctingsaid  judg- 
ment for  the  benefit  of  said  Cochran,  and  to  avoid 
the  necessity  of  said  Cochran's  giving  security 
for  costs  as  a  nonresident  of  this  State,  and  to 
embarrass,  and,  if  possible,  prevent  thetransfer 
of  this  action  to  the  United  States  Courts,  and 
that  the  controversy  in  this  action  is  in  reality 
and  in  substance  between  the  defendant  and 
the  said  Charles  Cochran,  who  are  citizens  of 
different  States,  to  wit :  the  defendant  is  in  law 
a  citizen  of  New  York,  and  said  Cochran  a 
citizen  of  Ohio." 

The  petition  then  concluded  with  tbeproffc 
[839]  of  a  bond  and  a  prayer  for  removal  of  the  cause 
in  the  usual  form.  The  court  refused  to  re- 
move the  cause,  and  the  trial  proceeded  and  re- 
sulted In  a  verdict  and  judgment  for  the  plain' 
tiff,  whlcb  judgment  fs  brought  here  by  the 
present  writ  of  error. 

The  question  for  our  consideration  Is,  wheth- 
er, upon  the  petition  as  presented,  and  the 
pleadings  as  they  then  stood,  the  application 
for  removal  should  have  been  granted. 

The  first  ground  of  removal  set  forth  in  the 
petition  was,  in  effect,  that  the  defendant  had  a 
defense  arising  under  section  788  of  the  Revised 
Statutes  of  the  United  States,  which  defense 
was  that  the  judirment  sued  on  was  absolutely 
void  for  want  of  jurisdiction  in  the  court,  be- 
cause that  section  forbids  any  suit  to  be  brought 


the  United  States  in  any  other  district  than  that 
of  which  he  is  an  inhabitant,  or  in  which  he 
shall  be  found  at  the  time  of  serving  the  writ; 
and  it  is  averred  that  the  suit  was  by  original 
process,  and  that  said  process  waa  never  served 
personally  upon  the  defendant  in  Ohio  (the  de- 
fendant being  a  New  York  corporation)  or  upon 
any  of  its  officers  there,  and  that  the  defendant 
was  never  an  inhabitant  of  Ohio. 

This  all egation  of  a  defense  under  the  section 
referred  to  is  clearly  evasive  and  inconsequen- 
tial. It  is  not  necessary  that  a  corporation 
should  be  an  inhabitant  of  a  State,  or  should 
be  found  therein,  or  should  be  personally  served 
with  process  through  its  officers,  in  order  that 
the  Circuit  Court  of  the  United  States  sitting  in 
that  State  may  have  jurisdiction  of  a  personal 
suit  against  it.  It  is  well  known  that  corpora- 
tions of  the  character  of  the  defendant,  desirous 
of  doing  business  in  a  State  other  than  that  in 
which  they  have  their  domicil,  are  generally 
required  to  nave  an  agent  therein  to  receive 
service  of  process  for  them.  This  is  exacted  as 
a  condition  of  their  doing  business  in  such  State, 
■ud  herein  a  corporation  differs  from  an  orch- 
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nary  "inhabitant"  of  a  State,  as  that  term  is 
used  in  said  section  786.  This  mode  of  acquir- 
ing personal  jurisdiction  of  a  foreign  corpora- 
tion applies  to  the  Federal  Courts  as  well  as  to 
the  State  Courts.  See  St  parte  S/ioOmbergar, 
90  U.  S.,  868  [Bk.  24,  L.  ed.  853].  Again; 
jurisdiction  may  also  be  acquired  by  the  actual 
appearance  of  such  a  corporation  to  a  suit 
brought  against  it  In  the  United  States  Circuit  [6 
Court.  So  that  merely  alleging  that  the  de- 
fendant was  not  an  inhabitant  of  Ohio,  and  was 
not  found  there,  and  was  not  personally  served 
with  process  by  itself  or  its  officers,  was  not 
sufficient  to  raise  a  defense  under  section  739  of 
want  of  jurisdiction  in  the  Circuit  Court,  with- 
out also  negativing  service  of  process  on  an 
agent  of  the  defendant  In  Ohio  and  the  actual 
appearance  of  the  defendant  to  the  suit;  for, 
want  of  jurisdiction  act  up  to  avoid  a  ludgment 
must  be  shown  with  the  greatest  certainty.  The 
petition  of  removal  is  very  careful  not  to  nega- 
tive these  important  contingencies,  and  that,  In 
the  face  of  the  allegation  of  the  complaint  that 
the  defendant  did  appear  to  the  suit,  and  did 
answer  the  petition  and  appear  at  the  trial. 
Hence  we  say  that  the  allegation  of  a  defense 
under  the  statute  is  clearly  evasive  and  inconse- 

Suential,  and  we  are  not  at  all  surprised  to  find 
■at  when  the  record  of  the  Ohio  suit  was  pro- 
duced it  showed  that  the  defendant's  agent  was 
served  with  process,  and  that  the  defendant 
did  actually  appear  to  the  suit  and  answer  the 
petition,  and  old  appear  at  and  contest  the  trial, 
which  lasted  for  a  fortnight. 

Reading  the  petition  for  removal,  therefore, 
in  the  light  of  the  pleadings  on  file  when  it  was 
presented,  we  are  satisfied  that  the  first  ground 
of  removal  set  out  therein  was  InsafflcienL 

The  second  ground  was,  In  effect,  that  the 
assignment  of  the  judgment  by  Cochran  to 
Ford  was  colorable  merely,  and  that  the  real 
party  in  interest  waa  Cochran,  who  was  a  citi- 
zen of  Ohio,  and  as  to  whom  the  defendant,  be- 
ing a  citizen  of  New  York,  was  entitled  to  re- 
moval of  the  cause,  and  should  not  be  deprived 
of  its  right  by  the  fraudulent  assignment.  The 
plain  answer  to  this  position  is,  that  the  action 
was  nevertheless  Ford's,  and  as  against  him 
there  was  no  right  of  removal.  If  he  was  a 
mere  tool  of  Cochran,  and  If  the  latter  was  the 
person  really  interested  in  the  cause,  the  action 
could  not  have  been  sustained;  for  the  Code  of 
Procedure  of  New  York  declares,  that  "every 
action  must  be  prosecuted  in  the  name  of  the 
real  party  in  interest,"  except  in  a  few  cases  not 
including  this,  and  not  alone  in  New  York,  but 
anywhere,  if  it  could  be  shown  that  the  assign- 
ment was  fraudulent  as  against  the  defendant, 
it  would  be  void,  and  this  fact  would  be  a  de- 
fense to  theactlon  brought  by  the  assignee.  We  [f 
know  of  no  instance  where  the  want  of  con- 
sideration in  a  transfer,  or  a  colorable  transfer, 
of  a  right  of  action  from  a  person  againstwhom 
the  defendant  would  have  a  right  of  removal 
to  a  person  against  whom  be  would  not  have 
such  a  right,  has  been  held  a  good  ground  for 
removing  a  cause  from  a  State  to  a  Federal 
Court.  Where  an  assignment  of  a  cause  of 
action  is  colorably  made  for  the  purpose  of 
giving  jurisdiction  to  the  United  States  Court, 
the  fifth  section  of  the  Act  of  Congress  of 
March  3,  1875,  relating  to  removals,  has  now 
given  to  the  Circuit  Court  power  to  dismiss  or 
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It  may,  nerhaps,  be  a  good  defense  toan  action 
In  a  State  Court,  to  show  that  a  colorable  assign- 
ment has  been  made  to  deprive  the  United 
States  Court  of  Jurisdiction  but,  as  before  said. 
It  would  be  ft  defense  to  the  action,  and  not  a 
ground  of  removing  that  cause  into  the  Federal 
Court.  We  think,  therefore,  the  second  ground 
of  removal  was  aim  insufficient. 

It  la  suggested,  however,  that  a  suit  on  a 
Judgment  recovered  in  a  United  States  Court 
Is  necessarily  a  suit  arising  under  the  laws  of 
the  United  States,  as  much  so  as  if  the  plaintiff 
or  defendant  were  a  corporation  of  the  United 
Btatea;  and  hence  that  such  a  salt  is  removable 
under  the  Act  of  March  3, 1875. 

It  U  observable  that  the  removal  of  the  cause 
was  not  claimed  ou  any  such  broad  ground  as 
this;  but  so  far  as  the  character  of  the  case  was 
concerned,  only  on  the  ground  that  the  defend- 
ant had  a  defense  under  section  738  of  the  Re- 
vised Statutes,  specifying  what  the  defense  was; 
and  we  have  already  shown  that  that  ground  of 
removal,  as  staled  m  the  petition,  was  insuffi- 
cient. But,  conceding  that  the  defendant  is 
now  emitted  to  take  its  position  on  the  brooder 
ground  referred  to,  is  it  tenable  and  sufficient 
for  the  purpose? 

What  is  a  judgment,  but  a  security  of  record 
showing  a  debt  due  from  one  person  to  an- 
other? It  Is  as  much  a  mere  security  as  a  trea- 
sury note,  or  a  bond  of  the  United  States.  HA 
brings  an  action  against  B,  trover  or  otherwise, 
for  trie  withholding  of  such  securities,  it  is  not 
therefore  a  case  arising  under  the  laws  of  the 
United  States,  although  the  whole  value  of  the 
[642]  securities  depends  upon  the  fact  of  their  being 
the  obligations  of  the  United  States.  So  if  A 
have  title  to  land  by  patent  of  the  United  States 
and  brings  an  action  against  B  for  trespass  or 
waste,  committed  by  cutting  timber,  or  by  min- 
ing and  cairyingaway  precious  ores,  or  the  like, 
it  is  not  therefore  a  case  arising  under  the  laws 
of  the  United  States.  It  Is  simply  the  case  of 
an  ordinary  right  of  property  sought  to  be  en- 
forced. A  suit  on  a  judgment  is  nothing  more, 
unless  some  question  is  raised  in  the  case  (as 
might  be  raised  in  any  of  the  cases  specified), 
distinctly  involving  the  laws  of  the  United 
States— «uch  a  question,  for  example,  as  was  in- 
effectually attempted  to  be  raised  by  the  de- 
fendant in  this  case.  If  such  a  question  were 
raised,  then  it  is  conceded  it  would  be  a  case 
arising  under  ihe  laws  of  the  United  States. 

These  considerations  show  a  wide  distinction, 
as  it  seems  to  us,  between  the  case  of  a  suit 
merely  on  a  Judgment  of  a  United  States  Court, 
and  that  of  a  suit  by  or  against  a  United  States 
corporation;  which  latter,  according  to  the 
masterly  analysis  of  Ohief  Justice  Marshall  in 
Otborn  v.  Bank,  0  Wheat. ,  788,  is  pervaded  from 
its  origin  to  Its  close  by  United  States  law  and 
United  States  authority. 

Without  pursuing  the  subject  further,  we 

mclude  with  expressing '-'--  "--■■'-'- 

_st  ground  of  removal,  1 
aldered,  was  insufficient. 

The  judgment  of  the  Supreme  (hurt  of  Ne 
York  is  affirmed. 

True  copy.   Teat: 

James  H.  MoKenuev,  Clerk,  Sup.  Court,  I/.  & 
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COMPANY,  PI/,  in  Err., 


(Sou  8.  C.,  Reporters  ed.,  KK-M&J 

Constitutional  law— jurisdiction  over  lands, 
within  a  State,  oecumedby  the  United  States-  - 
when  exclusive  in  United  States — conditional 

grant  to  United  States. 

1.  Tlie  legislative  power  of  Congress  la  exclusive 


nay  see  flt  to'annex  not  Inconsistent  With  the  free 
nd  effective  use  of  such  lands  for  the  purposes  In- 

4.  After  the  admission  of  the  State  of  Kansas  the 

j-.^.j  „* ^_.__.  lnj     the  pighig  of  an  ordl- 

■  'ori  Leavenworth  Military 

t  an  Instrument  for  the  exe- 

*  the  General  Government, 

I  'hloh  was  actually  used  aaa 

(  as  beyond  such  oontral  of 


tt  «a  of  February  23, 18TB,  to 

ci  said    Reservation  to  the 

U  -  the  State"  the  right  to  tax 

n  er  corporations,  their  f ran- 

cl  said  Reservation"  is  valid, 

bi  id  paid  to  the  State  cannot 

[No.  348.] 
Argued  Apr.  9,  10, 1886.  Decided  May  4, 1885. 

TN  ERROR  to  the  Supreme  Court  of  the 
JL  State  of  Kansas. 

This  action  was  brought  in  the  District  Court 
of  Leavenworth,  Kansas,  by  the  plaintiff  in 
error,  to  recover  certain  taxes  paid  under  an  al- 
leged illegal  assessment  upon  property  situated 
within  the  Fort  Leavenworth  Military  Reserva- 
tion. The  court  rendered  Judgment  on  demur- 
rer, for  thedefendant.  This  judgment  having 
been  affirmed,  on  error,  by  the  court  below,  the 
plaintiff  sued  out  this  writ  of  error. 

The  facts  of  the  case  are  stated  by  the  court, 

Messrs.  E.  E.  Cook,  That.  F.  WiUtrow  and 
M.  A,  Zuw-for  plaintiff  in  error. 

Mr.  W.  Hallett  Phillips,  for  defendant 


Mr.  Justice  Field  delivered  the  opinion  of    [5£6] 
the  court; 

The  plaintiff,  a  Corporation  organized  under 
the  laws  of  Kansas,  was  in  1880,  and  has  ever 
since  been,  the  owner  of  a  railroad  In  the  Res- 
ervation of  the  United  States  in  that  State, 
known  as  the  Fort  Leavenworth  Military  Res- 
ervation. In  that  year  its  track,  right  of  way, 
franchises,  road  bed,  telegraph  line  and  instru- 
ments connected  therewith  on  the  Reservation, 
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were  assessed  by  the  board  of  assessors  of  the 
State,  and  &  tax  of  $304.40  levied  thereon, 
which  was  paid  by  the  Railroad  Company  un- 
der protest,  in  order  to  prevent  a  sale  of  the 
property.  The  present  action  Is  brought  to  re- 
cover back  the  money  thus  paid,  on  the  ground 
that  the  property,  being  entirely  within  the 
Reservation,  was  exempt  from  assessment  and 
taxation  by  the  State. 
The  land  constituting  the  Reservation  was 

St' of  the  territory  acquired  In  1803  by  cession 
m  France,  and,  until  the  formation  of  the 
State  of  Kansas  and  her  admission  into  the 
Union,  the  United  States  possessed  the  rights  of 
a  proprietor,  and  had  political  dominion  and 
sovereignty  over  it.  For  many  years  before 
that  admission  it  had  been  reserved  from  sale 
by  the  proper  authorities  of  the  United  States 
for  military  purposes,  and  occupied  by  them  as 
a  military  post:  The  jurisdiction  of  the  United 
States  over  It  during  this  time  was  necessarily 
paramount.  But  in  1861  Kansas  was  admitted 
Into  the  Union  upon  an  equal  footing  with  the 
original  States,  that  Is,  with  tbe  same  rights  of 
political  dominion  and  sorerignty,  subject  like 
them  only  to  the  Constitution  of  the  United 
States.  Congressmightundoubtedly.uponsuch 
admission,  have  stipulated  for  retention  of  the 
political  authority,  dominion  and  legislative 
power  of  the  United  States  over  the  Reserva- 
tion, so  long  as  It  should  be  used  for  military 
Krposes  by  the  Government;  that  is,  it  could 
ve  excepted  the  place  from  the  Jurisdiction 
of  Kansas,  as  one  needed  for  the  uses  of  the 
(*T]  General  Government.  But  from  some  cause, 
Inadvertence  perhaps,  or  overconfidence  that 
a  recession  of  such  Jurisdiction  could  be  had 
whenever  desired,  no  such  stipulation  or  ex- 
ception was  made.  The  United  States,  there- 
fore, retained  after  the  admission  of  the  State, 
only  the  rights  of  an  ordinary  proprietor;  ex- 
cept as  an  instrument  for  the  execution  of  the 


mHitaiy  post  was  beyond  such  control  of  the 
State,  by  taxation  or  otherwise,  as  would  de- 
feat its  use  for  those  purposes.  So  far  as  the 
land  constituting  the  Reservation  was  not  used 
for  military  purposes,  the  possession  of  the 
United  States  was  only  that  of  an  individual 
proprietor.  Tbe  State  could  have  exercised. 
with  reference  to  it,  the  same  authority  and 
Jurisdiction  which  she  could  have  exercised  over 
similar  property  held  by  private  parties.  This 
defect  in  the  Jurisdiction  of  the  United  States 
was  called  to  the  attention  of  the  government  in 
1872.  In  April  of  that  year  tbe  Secretary  of 
War  addressed  a  communication  to  the  Attor- 
ney-General, inclosing  papers  touching  the  Res- 
ervation, and  submitting  for  his  official  opinion 
the  questions,  whether,  under  the  Constitution, 
the  reservation  of  the  land  for  a  site  as  a  mili- 
tary post  and  for  public  buildings  took  it  out 
of  the  operation  of  the  law  of  March  3,  1859, 
11  Stat.  atL.,  430,  and,  if  so,  what  action  would 
be  required  on  the  part  of  the  Executive  or 
Congress  to  restore  the  land  to  tbe  exclusive 
jurisdiction  of  the  United  States.  The  Attor- 
ney-General replied  that  the  Act  admitting  Kan- 
sas as  a  Slate  into  the  Union  had  the  effect  to 
withdraw  from  federal  jurisdiction  all  the  terri- 
tory within  the  boundaries  of  tbe  new  State, 
excepting  only  that  of  the  Indians  having 
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treaties  with  the  United  States,  which  provided 
that  without  their  consent  such  territory  should 
not  lie  subject  to  state  jurisdiction,  and  the  Res- 
ervation was  not  within  this  exception ;  and  that 
to  restore  Federal  jurisdiction  over  the  land  In- 
cluded in  tbe  Reservation,  It  would  be  necessary 
to  obtain  from  the  State  of  Kansas  a  cession  of 
Jurisdiction,  which  he  had  no  doubt  would  upon 
application  be  readily  granted  by  theState  Leg- 
islature. 14  Ops.  Attys-Gen.,83.  It  docs  not 
appear  from  the  record  before  us  that  such  ap- 
lication  was  ever  made;  but, on  tbe  33d  of  Feb-  rKac 
ruary,  1875,  the  Legislature  of  the  State  passed  l 
an  Act  entitled  "An  Act  to  Cede  Jurisdiction 
to  the  United  States  over  the  Territory  of  the 
Fort  Leavenworth  Military  Reservation,"  the 
first  section  of  which  Is  as  follows; 

"That  exclusive  jurisdiction  be,  and  the 
same  is  hereby  ceded  to  the  United  States  over 
and  within  all  the  territory  owned  by  the  United 
States,  and  included  within  the  limits  of  the 
United  States  military  reservation  known  Bs  the 
Fort  Leavenworth  Reservation  In  said  State,  as 
declared  from  time  to  time  by  the  President  of 
tbe  United  States,  saving,  however,  to  the  said 
State  tbe  right  to  serve  civil  or  criminal  process 
within  said  Reservation,  in  suits  or  prosecu- 
tions for  or  on  account  of  rights  acquired,  obli- 
gations incurred,  or  crimes  committed  in  said 
State,  but  outside  of  said  cession  and  Reserva- 
tion; and  saving  further  to  said  State  the  right 
to  tax  railroad,  Bridge,  and  other  corporations, 
their  franchises  and  property,  on  saiii  Reserva- 
tion."   Laws  of  Kansas  of  1875,  p.  96. 

The  question  as  to  the  right  of  the  plaintiff 
to  recover  back  the  taxes  paid  depends  upon 
the  validity  and  effect  of  the  last  saving  clause 
in  this  Act.  As  we  have  said,  there  is  no  evi- 
dence before  us  that  any  application  was  made 
by  the  United  States  for  this  legislation,  but, 
as  it  conferred  a  benefit,  tbe  acceptance  of  the 
Act  is  to  be  presumed  in  the  absence  of  any  dis- 
sent on  their  part.  The  contention  of  the  plain- 
tiff is  that  the  Act  of  cession  operated  under 
the  Constitution  to  vest  in  the  United  States  ex- 
clusive jurisdiction  over  the  Reservation,  and 
that  the  last  saving  clause,  being  inconsistent 
with  that  result,  is  to  be  rejected.  The  Consti- 
tution provides  that  "Congress  shall  bave  pow- 
er to  txercite  exdutivt  legidation  in  all  cote* 
wHattoerer  over  such  district  (not  exceeding  ten 
miles  square),  as  may,  by  cession  of  particular 
States  and  the  acceptance  of  Congress,  become 
tike  seat  of  the  Goverment  of  the  United  States, 
and  to  txtrtite  like  authority  over  all  places 
purchased  by  the  consent  of  the  Legislature  of 
the  State  In  which  the  same  shall  be,  for  the  erec- 
tion of  forts,  magazines,  arsenals,  dock-yards, 
and  other  needful  buildings."    Art.  1,  §  8. 

The  necessity  of  complete  jurisdiction  over 
the  place  which  should  be  selected  as  the  seat 
of  government  was  obvious  to  the  f  miners  of  [SX8 
the  Constitution.  Unless  it  were  conferred,  the 
deliberations  of  Congresss  might  in  times  of 
excitement  be  exposed  to  interruptions  without 
adequnte  means  of  protection;  its  members  and 
the  officers  of  the  government  be  subjected  to 
insult  and  intimidation,  and  the  public  archives 
beindancer  of  destruction.  The  Federalist,  In 
support  of  this  clause  in  the  Constitution,  tn 
addition  to  these  reasons,  urged  thai  "a  de- 
pendence of  the  members  of  the  General  Gov- 
ernment on  the  State  comprehending  the  seat 
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of  the  government  for  protection  in  the  exercise 
of  their  du  ty ,  might  bring  on  the  national  coun- 
cils an  imputation  of  awe  or  influence,  equally 
dishonorable  to  the  government  and  dissatis- 
factory to  the  other  members  of  the  confeder- 
acy."   No.4S. 

The  necessity  of  supreme  legislative  author, 
ity  over  the  seat  of  government  was  forcibly 
impressed  upon  the  members  of  the  Constitu- 
tional Convention  by  occurrences  which  took 
Slace  near  the  close  of  the  Revolutionary  War. 
t  that  time,  while  Congress  was  in  session  in 
Philadelphia,  it  was  surrounded  and  insulted 
by  a  body  of  mutineers  of  the  Continental 
Army.  In  giving  an  account  of  this  proceed- 
ing, Mr,  Rawle,  In  his  treatise  on  the  Consti- 
tution, says  of  the  action  of  Congress:  "It  ap- 
plied to  the  executive  authority  of  Pennsylva- 
nia for  defense;  but,  under  the  ill-conceived 
Constitution  of  the  State  at  tbat  time,  the  exec- 
utive power  was  vested  in  a  council,  consisting 
of  thirteen  members,  and  they  possessed  or  ex- 
hibited to  little  energy,  and  such  apparent  in- 
timidation, tbat  the  Congress  indignantly  re- 
moved to  New  Jersey,  whose  inhabitants  wel- 
comed it  with  promises  of  defending  it.  It 
remained  for  some  time  at  Princeton  without 
being  again  instilled,  till,  for  the  sake  of  greater 
convenience,  it  adjourned  to  Annapolis.  The 
eneral  dissatisfaction  with  the  proceedings  of 
__ie  executive  authority  of  Pennsylvania,  and 
the  degrading  spectacle  of  a  fugitive  Congress, 
suggested  the  remedial  provisions  now  under 
consideration."  Rawle,  p.  113.  Of  this  proceed- 
ing Jfr.  Justice  Story  remarks:  "If  suchales- 
son  could  have  been  lost  upon  the  people,  it 
would  have  been  as  humiliating  to  their  intelli- 
gence as  it  would  bare  been  offensive  to  their 
honor."  2  Story,  Com.  Const,  g  1319. 
ISO]  Upon  the  second  part  of  the  clause  in  que 
tion,  giving  power  to  "exercise  like  authority, 
that  is,  of  exclusive  legislation  "over  all  places 
purchased  by  the  consent  of  the  Legislature  of 
the  Stale  in  which  the  same  shall  be,  for  the 
erection  of  forts,  magazines,  arsenals,  dock- 
yards, and  other  needful  buildings,"  the  Fed- 
eralist observes  that  the  necessity  of  thin  au- 
thority is  not  less  evident.  "  The  public  money 
expended  on  such  places,"  it  adds,  "and  the  pub- 


the  particular  State.  Nor  would  it  be  proper 
for  the  places  on  which  the  security  of  the  en- 
tire Union  may  depend  to  be  in  any  degree  de- 
pendent on  a  particular  member  of  it.  All  ob- 
jections and  scruples  are  here  also  obviated  by 
requiring  the  concurrence  of  the  States  con- 
cerned in  every  such  establishment." '  'The  pow- 
er," says  Mr.  Juttice  Story,  repeating  the  sub- 
stance of  Mr.  Madison's  language,  "  in  wholly 
unexceptionable,  since  it  can  only  be  exercised 
at  the  will  of  the  State, and  therefore  it  is  placed 
beyond  all  reasonable  scruple." 

This  power  of  exclusive  legislation  is  to  be 
exercised,  as  thus  seen,  over  places  purchased, 
by  consent  of  the  Legislatures  of  the  States  in 
which  they  are  situated,  for  the  specific  pur- 
poses enumerated.  It  would  seem  to  have  been 
the  opinion  of  the  trainers  of  the  Constitution 
that,  without  the  consent  of  the  States,  the  new 
government  would  not  be  able  to  acquire  lands 
within  them;  and  therefore  it  was  provided  that 

when  it  might  require  such  lands  for  the 
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tion  of  forts  and  other  buildings  for  the  defense 
of  the  country,  or  the  discharge  of  other  duties 
devolving  upon  it,  and  the  consent  of  the  Slates 
in  which  they  were  situated  was  obtained  for 
their  acquisition,  such  consent  should  carry 
with  it  political  dominion  and  legislative  au- 
thority over  them.  Purchase  with  such  coo- 
sent  was  the  only  mode  then  thought  of  for  tbe 
acquisition  by  the  General  Government  of  title 
to  lands  in  tbe  States.  Since  the  adoption  of 
tbe  Constitution  this  view  has  not  generally  pre- 
vailed. Such  consent  has  no'  ilwaya  been  ob- 
tained, nor  supposed  necessary,  for  the  purchase 
by  the  General  Government  of  lands  within  the 
States.  If  any  doubt  has  ever  existed  as  to  Its 
power  thus  to  acquire  lands  within  the  States, 
it  has  not  had  sufficient  strength  to  create  any 
effective  dissent  from  tbe  general  opinion.  The  [S3 
consent  of  the  States  to  the  purchase  of  lands 
within  them  for  the  special  purposes  named  is, 
however,  essential,  under  tbe  Constitution,  to 
tbe  transfer  to  the  General  Government,  with 
the  title,  of  political  Jurisdiction  and  dominion. 
Where  lands  arc  acquired  without  such  consent, 
the  possession  of  the  United  States,  unless  po- 
litical Jurisdiction  be  ceded  to  them  in  some  other 
way,  is  simply  that  of  an  ordinary  proprietor. 
The  property  in  that  case,  unless  used  as  a 
means  to  carry  out  the  purposes  of  the  govern- 
ment, is  subject  to  tbe  legislative  authority  and 
control  of  tbe  States  equally  with  the  property 
of  private  individuals. 

But  not  only  by  direct  purchase  have  tbe 
United  States  been  able  to  acquire  lands  they 
needed  without  the  consent  of  the  States,  but 
it  has  been  held  that  they  possess  the  right  of 
eminent  domain  within  the  States,  using  these 
terms,  not  as  expressing  the  ultimate  dominion 
or  title  to  property,  but  as  indicating  the  right 
to  take  private  property  for  public  uses  when 
needed  to  execute  the  powers  conferred  by  tbe 
Constitution;  and  tbatthe  General  Government 
is  not  dependent  upon  the  caprice  of  individuals 
or  the  will  of  State  Legislatures  in  the  acquisi- 
tion of  such  lands  as  may  be  required  for  tbe 
full  and  effective  exercise  of  its  powers. 
This  doctrine  was  authoritatively  declared  In 
KoM  v.  U.  8.,  91  U.  S.,  367  [Bk.  S3,  L.  ed. 
449].  All  the  judges  of  tbe  court  agreed  in  the 
possession  by  the  General  Government  of  this 
right,  altbougb  there  was  a  difference  of  opin- 
ion whether  provision  for  tbe  exercise  of  the 
right  had  been  made  in  tbat  case.  Tbe  court, 
after  observing  that  lands  in  tbe  States  are  need- 
ed for  forts,  armories  and  arsenals,  for  navy 
yards  and  light-houses,  for  custom-bouses  ana 
court  houses,  and  for  other  public  uses,  said  : 
"  If  tbe  right  to  acquire  property  for  such  use* 
maybe  made  a  barren  right  by  the  unwilling- 
ness of  property  holders  to  sell,  or  by  the  action 
of  a  State  prohibiting  a  sale  to  tbe  Federal  Gov- 
ernment, tbe  constitutional  grants  of  power  may 
be  rendered  nugatory, and  the  government  is  de- 
pendent for  its  practical  existence  upon  the  will 
of  aState.or  even  upon  that  of  a  private  citizen." 
The  right  to  acquire  properly  in  this  way,  by 
condemnation,  may  be  exerted  either  through  15; 
tribunals  expressly  designated  by  Congress,  or 
by  resort  to  tribunals  of  the  State  in  which  the 
property  is  situated,  with  her  consent  for  that 
purpose.  Such  consent  will  always  be  pre- 
sumed in  the  absence  of  express  prohibition, 
U.  3.  v.  Jone*,  lu9U.'S.,518,  619  [Bk.  27,  L.  ed. 
1 1*  V.  s. 


Digitized  byGOO^Ie 


Fort  Luvxnwobth  It.  R.  Co.  v.  Lows. 


ok-mi 


Besides  these  modes  of  acquisition,  the  United 
States  possessed,  on  the  adoption  of  the  Consti- 
tution, an  immense  domain  lying  north  and 
west  of  the  Ohio  River,  acquired  an  the  result 
of  the  Revolutionary  War  from  Great  Britain, 
or  by  cessions  from  Virginia,  Massachusetts 
and  Connecticut;  and  since  the  adoption  of  the 
Constitution ,  they  have,  by  cession  from  for- 
eign countries,  come  into  the  ownership  of  a 
territory  still  larger,  lying  between  the  Missis- 
sippi Itiver  and  the  Pacific  Ocean,  and  out  of 
these  territories  several  Slateshave  been  formed 
and  admitted  into  the  Union.  The  proprietor- 
ship of  the  United  States  in  large  tracts  of  land 
within  these  States  has  remained  after  their 
admission.  Therehasbeen,  therefore,  noneces- 
ittj  for  them  to  purchase  or  to  condemn  lands 
within  those  States,  for  forts,  arsenals,  and 
other  public  buildings,  unless  they  had  disposed 
of  what  they  afterwards  needed.  Having  the 
title,  they  have  usually  reserved  certain  por- 
tions of  their  lands  from  sale  or  other  disposi- 
tion, for  the  uses  of  the  government. 

This  brief  statement  as  to  the  different  modes 
In  which  the  United  States  have  acquired  title 
to  lands  upon  which  public  buildings  have  been 
erected  will  serve  to  explain  the  nature  of  their 
Jurisdiction  over  such  places,  and  the  consist- 
ency with  each  other  of  decisions  on  the  sub- 
ject by  federal  and  state  tribunals,  and  of  opin- 
ions of  the  Attorneys-General. 

When  the  title  w  acquired  by  purchase  by 
consent  of  the  Legislatures  of  the  States,  the 
federal  jurisdiction  is  exclusive  of  all  state  au- 
thority. This  follows  from  the  declaration  of 
the  Constitution  that  Congress  shall  have  "like 
authority"  over  such  places  as  it  has  over  the 
district  which  is  the  seat  of  government ;  that 
Is,  the  power  of  "exclusive  legislation  in  all 
cases  whatsoever."  Broader  or  clearer  language 
could  not  be  used  to  exclude  all  other  suthori- 
8  j  ty  than  that  of  Congress  ;  and  that  no  other  au- 
thority can  be  exercised  over  them  baa  been  the 
uniform  opinion  of  federal  and  stale  tribunals 
and  of  the  Attorneys-General. 

The  reservation  which  has  usually  accompa- 
nied the  consent  of  the  States  that  civil  and 
criminal  process  of  the  state  courts  may  be 
served  in  the  places  purchased,  is  not  consid- 
ered as  interfering  in  any  respect  with  the  Su- 
premacy of  the  United  States  over  them  :  but 
la  admitted  to  prevent  them  from  becoming  an 
asylum  for  fugitives  from  justice.  And  Con- 
gress, by  statute  passed  in  1795,  declared  that 
cessions  from  the  Slates  of  tbe  jurisdiction  of 
places  where  light-houses,  beacons,  buoys,  or 
public  piers  were  or  might  be  erected,  with 
such  reservations,  should  be  deemed  sufficient 
for  tbe  support  and  erection  of  such  structun 
and  if  no  such  reservation  bad  been  made, 
in  future  cessions  for  those  purposes  should  be 
omitted,  civil  and  criminal  process  issued  un- 
der the  authority  of  the  State  or  of  the  United 
States  might  be  served  and  executed  within 
them.     1  Stat,  at  L.,  426,  chap.  40. 

Thus,  in  U.  8.  v.  Cornell,  2  Mas.,  60,  it 
held  by  Mr.  Jutiice  Story,  that  the  purchase  of 
land  by  the  United  States  Cor  public  purposes, 
within  the  limits  of  a  State,  did  not  of  itsell 
oust  the  jurisdiction  or  sovereignty  of  the  State 
over  the  lands  purchased  ;  but  that  the  pur- 
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chase  must  be  by  consent  of  the  Legislature  of 
the  State,  and  then  the  jurisdiction  of  the 
United  States  under  the  Constitution  became 
exclusive.  In  that  case  the  defendant  was  In- 
dicted for  murder  committed  In  Fort  Adams, 
in  Newport  Harbor,  Rhode  Island.  The  place 
had  been  purchased  by  tbe  United  States  with 
the  consent  of  the  State,  to  which  was  added 
the  reservation  mentioned,  as  to  the  service  of 
civil  and  criminal  process  within  It.  Themain 
itions  presented  for  decision  were,  whether 
sole  and  exclusive  Jurisdiction  over  the 
place  vested  in  the  United  States  without  a  for- 
mal Act  of  cession,  and  whether  the  reservation 
service  of  process  made  the  jurisdiction 
irrent  with  that  of  the  State.  The  first 
question  was  answered,  as  above,  that  the  pur- 
chase by  consent  gave  the  exclusive  jurisdic- 
tion ;  and,  as  to  the  second  question,  tie  court 
said  :  "  In  its  terms,  It  certainly  does  not  con- 
tain any  reservation  of  concurrent  jurisdiction 
or  legislation.  It  provides  only  that  civil  I 
and  criminal  process  issued  under  the  au- 
thority of  the  State,  which  must,  of  course, 
be  for  acts  done  within  and  cognizable  by  the 
State,  may  be  executed  within  the  ceded  lands,, 
notwithstanding  the  cession.  Not  a  word  is 
said  from  which  we  can  infer  that  it  was  in- 
tended that  the  State  should  have  a  right  to 
¥unish  for  acts  done  within  the  ceded  lands. 
'he  whole  apparent  object  is  answered  by  con- 
sidering the  clause  as  meant  to  prevent  these 
lands  from  becoming  a  sanctuary  for  fugitives 
from  justice  for  acts  done  within  the  acknow- 
ledged jurisdiction  of  the  State.  Now,  there  is 
idling  incompatible  with  the  exclusive  sov- 
ereignty or  jurisdiction  of  one  State  that  it 
should  permit  another  State  in  such  cases  to 
execute  its  process  within  its  limits.  And  a 
cession  of  exclusive  jurisdiction  may  well  be 
made  with  a  reservation  of  a  right  of  this  na- 
ture, which  then  operates  only  as  a  condition 
annexed  to  the  cession,  and  asan agreement  of 
tbe  new  sovereign  to  permit  its  free  exercise,  as 
quoad  hoc  his  own  process.  This  is  the  light  in 
which  clauses  of  this  nature  (which  are  very 
frequent  in  grants  made  by  the  States  to  the 
United  States)  have  been  received  by  this  court 
on  various  occasions  on  which  the  subject  has 
been  heretofore  brought  before  it  for  considera- 
tion, and  it  is  the  same  light  in  which  it  has 
also  been  received  by  a  very  learned  state  court, 
judgment  it  comports  entirely  with  the 
apparent  intention  of  the  parties,  and  gives  ef- 
fect to  Acts  which  might  otherwise,  perhaps, 
be  construed  entirely  nugatory.  For  it  may 
well  be  doubted  whether  Congress  is,  by  the 
terms  of  the  Constitution,  at  liberty  to  purchase 
lands  for  forts,  dock-yards,  etc. ,  with  the  con- 
sent of  the  State  Legislature,  where  such  con- 
sent Is  so  qualified  that  it  will  not  justify  the 
exclusive    legislation    of   Congress   there.     It 

ill  be  doubted  if  such  consent  be  not  ut- 

>Id.  Ut  re*  magi*  vaUat  ipiam  pertat, 
bound  to  give  tbe  present  Act  a  different 
if  it  may  reasonably  be  done  ;  and 
we  nave  not  the  least  hesitation  in  declaring 
that  the  true  interpretation  of  the  present  pro- 
viso leaves  the  sole  and  exclusive  jurisdiction 
of  Port  Adams  In  the  Coiled  States." 

Tbe  case   referred  to  in  which  the  subject 

was  considered  by  a  learned  state  court  is  that 

of  CommvnwuiWi  v.  Clary,  8  Mow.,  72.     There 
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the  Supreme  Court  of  Massachusetts  held  that 
the  courts  of  the  Commonwealth  coald  Dot  take 
cognizance  of  offenses  committed  upon  lands  in 
the  Town  of  Springfield  purchased  with  the 
consent  of  the  Commonwealth  by  the  United 
States  for  the  purpose  of  erecting  arsenals  upon 
them.  That  was  the  case  of  a  prosecution 
against  the  defendant  for  selling  spirituous 
liquors  on  the  land  without  a  license,  contrary 
to  a  statute  of  the  State.  But  the  court  held 
that  the  law  had  no  operation  within  the  lands 
mentioned.  "The  territory."  it  said,  "on 
which  the  offense  charged  is  agreed  to  have 
been  committed  is  the  territory  of  the  United 
States,  over  which  the  Congress  have  exclusive 
power  of  legislation."  It  added,  that  "the  as- 
sent of  the  Commonwealth  to  the  purchase  of 
this  territory  by  the  United  States  had  this  con- 
dition annexed  to  It,  that  civil  and  criminal 
process  might  be  served  therein  by  the  officers 
of  the  Commonwealth.  This  condition  was 
made  with  a  view  to  prevent  the  territory  from 
becoming  a  sanctuary  for  debtors  and  crimi- 
nals ;  and  from  the  subsequent  assent  of  the 
United  States  to  the  said  condition,  evidenced 
by  their  making  the  purchase,  It  results  that 
the  officers  of  the  Commonwealth,  in  executing 
inch  process,  act  under  the  authority  of  "" 
United  States.  No  offenses  committed  wil 
that  territory  are  committed  against  the  lawsof 
this  Commonwealth,  nor  can  such  offenses  be 
punishable  by  the  courts  of  the  Commonwealth 
unless  the  Congress  of  the  United  States  should 
give  to  the  said  courts  jurisdiction  thereof." 
In  Mitchell  v.  Tibbeti,  before  the  same  court 
years  afterwards,  17  Pick,,  298,  it  was  held 
that  a  vessel  employed  in  transporting  stone 
from  Maine  to  the  navy-yard  in  Cbarlestown, 
Mass.,  a  place  purchased  by  the  United  States 
with  the  consent  of  the  Stale,  was  not  employed 
in  transporting  stone  within  the  Common- 
wealth, and  therefore  committed  no  offense  in 
disregarding  a  statute  making  certain  require- 
ments of  vessels  thus  employed.  The  court 
said  that  to  bring  a  vessel  within  the  descrip- 
tion of  the  statute,  she  must  be  employed  in 
landing  stone  at,  or  taking  stone  from,  some 
place  in  the  Commonwealth,  and  that  the  law 
of  Massachusetts  did  not  extend  to  and  operate 
within  the  territory  ceded,  adopting  the  princi- 
ple of  Its  previous  decision  in  8  Massachusetts. 
|  In  March,  1841,  the  House  of  Representatives 
of  Massachusetts  requested  of  the  Justices  of 
the  Supreme  Judicial  Court  of  that  State  their 
opinion  whether  persons  residing  on  lands  In 
that  State  purchased  by  or  ceded  to  the  United 
States  for  navy-yards,  arsenals,  dock-yards 
forts,  lighthouses,  hospitals  and  armories,  wer 
entitled  to  the  benefits  of  the  state  commo_ 
schools  for  their  children  in  the  towns  where 
such  lands  were  located ;  and  the  Justices  . 
plied  that,  "where  the  general  consent  of  the 
Commonwealth  is  given  to  the  purchase  of  ter- 
ritory by  the  United  States  for  forts  and  dock- 
yards, and  where  there  is  no  other  condition  or 
reservation  in  the  Act  granting  such  consent, 
but  that  of  a  concurrent  Jurisdiction  of  the  State 
for  the  service  of  civil  process  and  criminal 
process  against  persons  charged  with  crin 
committed  out  of  such  territory,  the  Gove: 
ment  of  the  United  States  has  the  sole  and  u. 
clusive  jurisdiction  over  such  territory  for  all 
US 


purposes  of  legislation  and  Jurisprudence,  with 
the  single  exception  ei pressed;  and  conse- 
quently that  no  persons  are  amenable  to  the 
laws  of  the  Commonwealth  for  crimes  and  of- 
fenses committed  within  said  territory ;  and 
that  persons  residing  within  the  same  do  not 
acquire  the  civil  and  political  privileges,  nor 
do  they  become  subject  to  the  civil  duties  and 
obligations,  of  inhabitants  of  the  towns  within 
which  such  territory  is  situated."  And  accord- 
ingly they  were  of  opinion  that  persons  residing 
on  such  lands  were  not  entitled  to  the  benefit* 
of  the  common  schools  for  their  children  In  the 
towns  In  which  such  lands  were  situated.  1 
Met.,  580. 

In  Sinktu.  Rett,  19  Ohio  St,  800,  the  ques- 
tion came  before  the  Supreme  Court  of  Ohio, 
as  to  tbe  effect  of  a  proviso  In  the  Act  of  that 
State,  coding  to  the  United  States  its  jurisdic- 
tion over  lands  within  her  limits  for  the  pur- 
poses of  a  National  Asylum  for  Disabled  Vol- 
unteer Soldiers,  which  was.  that  nothing  In  the 
Act  should  be  construed  to  prevent  the  officers, 
employees  and  inmates  of  the  asylum,  who 
were  qualified  voters  of  the  State,  from  exer- 
cising the  right  of  suffrage  at  all  township, 
county  and  state  elections  in  the  township  In 
which  the  National  Asylum  should  be  located. 
And  it  was  held  that,  upon  the  purchase  of  the 
territory  by  the  United  States,  with  the  consent  [587 
of  the  Legislature  of  the  State,  the  General 
Government  became  invested  with  exclusive 
jurisdiction  over  it  and  its  appurtenances  in  all 
cases  whatsoever;  and  that  the  inmates  of  such 
asylum  resident  within  tbe  territory,  being  with- 
in such  exclusive  jurisdiction,  were  not  residents 
of  the  State  boob  to  entitle  them  to  vote,  within 
the  meaning  of  the  Constitution,  which  con- 
ferred the  elective  franchise  upon  its  residents 

To  the  same  effect  have  been  tbe  opinions  of 
the  Attorney- General,  when  called  for  by  the 
head  of  one  of  the  departments.  Thus,  in  the 
cose  of  the  Armory  at  Harper's  Ferry,  in  Vir- 
ginia, the  question  arose  whether  officers  of  the 
Army,  or  other  persons,,  residing  in  the  limits 
of  the  armory,  the  lands  composing  which  had 
been  purchased  by  consent  of  the  State,  were 
liable  to  taxation  by  her.  The  consent  had 
been  accompanied  by  a  cession  of  jurisdiction, 
witli  a  declaration  that  the  State  retained  con- 
current jurisdiction  with  the  United  States  over 
the  place,  so  fsr  salt  could  consistently  with  the 
Acts  giving  consent  to  the  purchase  and  ceding 
jurisdiction:  and  thatits courts, magistrates, and 
officers  might  lake  such  cognisance,  execute  such 
processes,  and  discharge  such  other  legal  func- 
tions within  it  as  might  not  be  incompatible 
with  the  true  intent  and  meaning  of  those  Acta. 
The  question  having  been  submitted  to  the  At- 
torney-General, he  replied  that  the  sole  object 
and  effect  of  the  reservation  was  to  prevent  the 
place  from  becoming  a  sanctuary  for  fugitives 
from  justice,  for  acts  done  within  the  acknow- 
ledged jurisdiction  of  the  State,  and  that  in  all 
other  respects  the  exterritoriality  of  the  ar- 
mory at  Harper's  Ferry  was  complete,  in  so  far 
as  regards  the  State ;  that  the  persons  in  the 
employment  of  the  United  States,  actually  re- 
siding In  tbe  limits  of  tbe  armory,  did  not  pos- 
sess the  civil  and  political  rights  of  citizens  of 
the  Slate,  nor  were  they  subject  to  the  tax  and 
114  V.  & 
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other  obligations  of  such  citizens.  «  Ops.  Attys- 
Qen.,  577.  See  also  the  case  of  Jfeu  York 
Ptotojkx  Site,  10  Id.,  86. 

These  authorities  are  sufficient  to  support  the 
proposition  which  follows  naturally  from  the 
language  of  the  Constitution,  that  no  other  legis- 
lative power  than  that  of  Congress  can  be  e. — 
38]  cised  over  lands  within  a  State  purchased  by 
United  States  with  her  consent  for  one  of 
purposes  designated;  and  that  such  consent 
under  the  Constitution  operates  to  exclude  all 
other  legislative  authority. 

But  with  reference  to  lands  owned  by  the 
United  States,  acquired  by  purchase  without 
the  consent  of  the  State,  or  by  cessions  from 
other  governments,  the  case  Is  different.  Story, 
in  his  Commentaries  on  the  Constitution,  says: 
"If  there  has  been  no  cession  by  the  State  of 
the  place,  although  It  has  been  constantly  oc- 
cupied  and  used  under  purchase,  or  otherwise, 
by  the  United  States  for  a  fort  or  arsenal,  ot 
other  constitutional  purpose,  the  state  jurisdic- 
tion still  remains  complete  and  perfect;  and  in 
support  of  this  statement  he  refers  to  People  v. 
Godfrey,}!  Johns.  ,226.  In  that  case  the  land  on 
which  Fort  Niagara  was  erected,  in  New  York, 
never  having  been  ceded  by  the  State  to  the 
United  States,  it  was  adjudged  that  the  courts 
of  the  State  had  jurisdiction  of  crimes  or  of- 
fenses against  the  laws  of  the  State  committed 
within  the  fort  or  its  precincts,  although  it  bad 
been  garrisoned  by  the  troops  of  the  United 
States  and  held  by  them  since  its  surrender  by 
Great  Britian,  pursuant  to  the  Treaties  of  1783 
and  1794.  In  deciding  the  case,  the  court  said 
that  the  possession  of  the  post  by  the  United 
States  must  be  considered  as  a  possession  for 
the  State,  not  in  derogation  of  her  rights,  ob- 
serving that  it  regarded  it  as  a  fundamental 
principle  that  the  rights  of  sovereignty  were 
not  to  be  taken  away  by  implication.  "If  the 
United  States,"  the  court  added,  ."had  the  right 
of  exclusive  legislation  over  the  Fortress  of 
Niagara  they  would  have  also  exclusive  juris- 
diction; but  we  are  of  opinion  that  the  right  of 
exclusive  legislation  within  the  territorial  limits 
of  any  State  can  be  acquired  by  the  United 
States  only  in  the  mode  pointed  out  in  the  Con- 
stitution, iy  purchase,  by  content  cf  tlie  Legit- 
tatureofllu  State  in  urMrA  the  tame  sl.all  be, 
for  the  erection  efforts,  magazines,  arsenate, 
doek'gardM,  and  other  needful  buildings.  The 
essence  of  that  provision  Is  that  the  State 
shall  freely  cede  the  particular  place  to  the 
United  States  for  one  of  the  specific  and  enu- 
merated objects.  This  jurisdiction  cannot  be 
acquired  tortiously  by  disseisin  of  the  State; 
*•]  much  leas  can  it  be  acquired  by  mere  occu- 
tMncy,  with  the  implied  or  tacit  consent  of  the 
Slate,  when  such  occupancy  is  for  the  purpose 


with  reference  to  all  Instrumentalities  created 
by  the  General  Government.  Their  exemption 
from  state  control  Is  essential  to  the  independ- 
ence and  sovereign  authority  of  the  United 
States  within  the  sphere  of  their  delegated  pow- 
ers. But,  when  not  used  as  such  instrumentali- 
ties, the  legislative  power  of  the  State  over  the 
places  acquired  will  be  as  full  and  complete  as 
over  any  other  places  within  her  limits. 

As  already  stated,  the  land  constituting  the 
Fort  Leavenworth  Military  Reservation  was  not 
purchased,  but  was  owned  by  the  United  States 
by  cession  from  France  many  years  before  Kan- 
sas became  a  Slate;  and  whatever  political 
sovereignty  and  dominion  the  United  States  had 
over  the  place  comes  from  the  cession  of  the 
State  since  her  admission  into  the  Union.  It 
not  being  a  case  where  exclusive  legislative  au- 
thority is  vested  by  the  Constitution  of  the  Unit- 
ed States,  that  cession  could  be  accompanied 
with  such  conditions  as  the  State  might  see  fit 
to  annex,  not  inconsistent  with  the  free  and 
effective  use  of  the  fort  as  a  military  post. 

In  the  recent  case  of  Fort  Porter  Military 
Reservation,  the  opinion  of  the  Attorney-Gen- 
eral was  in  conformity  with  this  view  of  the  law. 
On  the  38th  of  February,  1842,  the  Legislature 
of  New  York  authorised  the  commissioners  of 

land -office  to  cede  to  the  United  States  the 
title  to  certain  land  belonging  to  the  State  with- 
in her  limits,  "for  military  purposes,  reserving 
free  and  uninterrupted  use  and  control  in  the 
canal  commissioners  of  all  that  may  be  neces- 
sary for  canal  and  harbor  purposes,"  Under 
this  Act  the  title  was  conveyed  to  the  United 
""  '  The  Act  also  ceded  to  them  jurisdlc- 
-  the  land.  In  1880,  the  superintendent 
of  public  works  of  New  York,  upon  whom  the 
duties  of  canal  commissioner  were  devolved, in- 
formed the  Secretary  of  War  that  the  interests 
of  the  State  required  that  the  land,  or  a  portion 
of  It,  should  be  occupied  by  her  for  canal  pur- 
poses,  claiming   the  right  to  thus  occupy  it 
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'here,  therefore,  lands  are  acquired  in  any 
other  way  by  the  United  States  within  the 
limits  of  a  State  than  by  purchase  with  hercon- 
•ent,  they  will  hold  the  lands  subject  to  this 
qualification:  that  If  upon  them  forts,  arsenals, 
at  other  public  buildings  are  erected  for  the 
uses  of  the  General  Government,  such  buildings, 
with  their  appurtenances,  as  instrumentalities 
for  the  execution  of  its  powers,  will  be  free  from 
any  such  interference  and  jurisdiction  of  the 
State  as  would  destroy  or  impair  their  effective 
use  for  the  purposes  designed.  Such  is  the  law 
111  U.  s. 


under  the  reservation  tu  the  Act  of  cession. 
The  opinion  of  the  Attorney-General  was,  there- 
fore, requested  as  to  the  authority  of  the  Secre- 
of  War  to  permit  the  State,  under  these 
considerations,  to  use  so  much  of  the  land  as 
would  not  interfere  with  its  use  for  military 
purposes.  The  Attorney- General  replied  that 
the  United  States,  under  the  grant,  held  the  land 
for  military  purposes,  and  that  the  reservation 
'  favor  of  the  State  could  be  deemed  valid  only 
far  as  It  was  not  repugnant  to  the  grant; 
that,  hence,  the  right  of  the  State  to  occupy 
,nd  use  the  premises  for  canal  or  harbor  pur- 
■oses  must  be  regarded  as  limited  or  restricted 
jy  the  purposesof the  grant ;  that,  when  such  use 
and  occupation  would  defeat  or  interfere  with 
those  purposes,  the  right  of  the  Slate  did  not 
exist;  but,  when  they  would  not  interfere  with 
those  purposes,  the  State  was  entitled  to  use  so 
much  of  the  land  as  might  be  necessary  for  her 
canal  and  harbor  purposes.  lBOps.  Attys-Gen., 
692. 

We  are  here  met  with  the  objection  that  the 
Legislature  of  a  State  has  no  power  to  cede  away 
her  jurisdiction  and  legislative  powerover  any 
portion  of  her  territory,  except  as  such  cession 
follows  under  the  Constitution  from  her  con- 
sent to  a  purchase  by  the  United  Stales  foi  some 
one  of  the  purposes  mentioned.  If  this  were  so 
it  would  not  aid  the  Railroad  Company;  the 
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jurisdiction  of  the  State  would  then  remain  as 
It  previously  existed.  But  aaido  from  this  con- 
sideration, it  is  undoubtedly  true  that  the  State, 
whether  represented  by  her  Legislature,  or 
through  a  convention  specially  called  for  that 
purpose,  la  incompetent  to  cede  her  political 
jurisdiction  and  legislative  authority  over  any 
part  of  her  territory  to  a  foreign  country, with- 
out the  concurrence  of  the  General  Govern- 
ment. The  jurisdiction  of  the  United  States 
extends  over  all  the  territory  within  the  States, 
and,  therefore,  their  authority  must  be  obtain- 
ed, as  well  as  that  of  the  State  within  which  the 

541  ]  territory  is  situated,  before  any  cession  of  sover- 
eignty or  political  jurisdiction  can  be  nude  to  a 
foreign  country.  And  so  when  questions  arose 
as  to  the  northeastern  boundary,  in  Maine,  be- 
tween Great  Britian  and  the  United  States,  and 
negotiations  were  in  progress  for  a  treaty 
settle  the  boundary,  it  was  deemed  necessary 
on  the  part  of  our  government  to  secure  th  — 
operation  and  concurrence  of  Maine,  so  fi 
such  settlement  might  involve  a  cession  of 
her  sovereignty  and  Jurisdiction  as  well  as 
title  to  territory  claimed  by  her,  and  of  M 

chusetts,BO  far  as  it  might  involve  a  cessit 

title  to  lands  held  by  her.  Both  Maine  and 
Massachusetts  appointed  commissioners  to  act 
with  the  Secretary  of  State,  and  after  much 
negotiation  the  claims  of  the  two  States  were 
adjusted,  and  the  disputed  questions  of  bound- 
ary settled.  The  commissioners  of  Maine  were 
— oiuted  by  her  Legislature;  and  those  of 
achusetts  by  her  Governor  under  authority 
Act  of  her  Legislature.  It  was  not  deemed 
necessary  to  call  a  convention  of  the  peopl     ' 

either  of  them  to  give  to  the  commissioner 

requisite  authority  to  act  effectively  for  their 
respective  States.  S  Webster's  Works,  99; « 
Id.  278. 

In  their  relation  to  the  General  Government, 
the  States  of  the  Union  stand  in  a  very  differ- 
ent position  from  that  which  they  hold  to  for- 
eign governments.  Though  the  jurisdiction 
and  authority  of  the  General  Government  are 
essentially  different  from  those  of  the  State, 
they  are  not  those  of  a  different  country;  and 
the  two,  the  State  and  General  Government, 
may  deal  with  each  other  in  any  way  they  may 
deem  best  to  carry  out  the  purposes  of  the  Con- 
stitution. It  Is  for  the  protection  and  interests 
of  the  States,  their  people  and  property,  as  well 
as  for  the  protection  and  interests  of  the  people 
generally  of  the  United  States,  that  forts,  arse- 
nals, and  other  building  for  public  uses  are  con- 
structed within  the  States.  As  instrumentali- 
ties for  the  execution  of  the  powers  of  the  Gen- 
eral Government,  they  are,  as  already  said,  ex- 
empt from  such  control  of  the  States  as  would 
defeat  or  impair  their  use  for  those  purposes; 
and  if,  to  their  more  effective  use,  a  cession 
of  legislative  authority  and  political  jurisdic- 
tiyn  by  the  State  would  be  desirable,  we  do  not 

542]  preceive  any  objection  to  its  grant  by  the  Legis- 
lature of  the  State.  Such  cession  is  really  as 
much  for  the  benefit  of  the  State  as  it  is  for  the 
benefit  of  the  United  States.  It  is  necessarily 
temporary,  to  be  exercised  only  so  long  as  the 
places  continue  to  be  used  for  the  public  pur- 
poses for  which  the  property  was  acquired  or 
reserved  from  sale.  When  they  cease  to  bethua 
used,  the  jurisdiction  reverts  to  the  State. 

The  Military  Reservation  of  Fort  Leaven* 
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chase  with  tl 
cession  of  jurisdiction  is  not  of  exclusive  legis- 
lative authority  over  the  land,  except  so  far  at 
that  may  be  necessary  for  its  use  as  a  military 
post;  and  it  is  not  contended  that  the  saving 
clause  in  the  Act  of  cession  interfere*  with 
such  use.  There  is,  therefore,  no  constitution- 
al prohibition  against  the  enforcement  of  that 
clause.  The  right  of  the  State  to  subject  the 
railroad  property  to  taxation  exists  as  before 
the  cession.  The  invalidity  of  the  tax  levied 
not  being  asserted  on  any  other  ground  than 
the  supposed  exclusive  jurisdiction  of  the  Unit- 
ed States  over  the  Reservation,  notwithstand- 
ing the  saving  clause,  thejudgtnent  of  the  owl 
bdaw  must  be  affirmed.  Ordered  accordingly. 
Trueoopy.   Test: 

James  H.  MoKennev,  Clerk,  Sup.  Court,  V.  8. 


CHICAGO,  ROCK  ISLAND  AND  PACIFIC     I5**! 
RAILWAY  COMPANY,  P(f.  in  Err., 

WLLLIAM  McGLLNN, 


Fart  Leavenworth  Military  Reservation— mu- 
nicipal law  of  Kanta*.  not  abrogated  by c&tion 
of,  to  the  United  Statu. 


1.  The  Act  of  Kan 


■purportlnft  b 


U  rule  of  imbl: 
is  United  Stales, 

ution  and  leelslatit-  ,- 

e  transferred^  from  one  nation  o: 


United  States  exclusive  Jurisdiction  over  the  Fort 
Leavenworth  Military  Reservation  Is  a  valid  cea  ' 
within  the  requirements  of  the  Constitution. 

2.  It  la  tl  general  rule  of     """"   '    " 

acted  upon  by  the  Unite 

political  Jurisdiction  and  lea 

any  territory  are  transferred^ ... 

sovereign,  municipal  laws  continue  Id  force  until 
abrogated  by  the  new  government  or  sovereign. 
While  there  la  a  wide  difference  between  a  cession 
of  political  Jurisdiction  from  one  nation  to  another 
and  a  cession  to  the  United  States  by  s  Stste,of  tarls- 
latlve  power  over  a  particular  tract,  for  a  special 
purpose  of  tbe  General  Government,  tbe  principle 
which  controls  as  to  laws  in  existence  at  the  time  Is 
"lie  same  In  both. 

8.  The  preceding  case  of  the  F.  L.  B.  R.  Oo.  v. 
Xoioe,  applied. 

[No.  862.] 
Argued  Apr.  17,  18SS,     Bedded  May,  4,  1886. 

ET  ERROR  to  the  Supreme  Court  of  the 
State  of  Kansas. 

The  history  and  facts  of  the  case  appear  in 

the  opinion  of  the  court.     See  also  the  preced 

-of  F.  L.B.B.  Oo.t.Lom.p.  284. 

>.    Edward    E.   Cook,    Thos.   T. 

Withro w  and  M.  A.  Low,  for  plaintiff  in  er- 


Mr.  Jtutiee  Field  delivered  tbe  opinion  of    [543] 

This  case  comes  here  from  the  Supreme 
Court  of  tbe  State  of  Kansas.  It  is  an  action 
for  the  value  of  a  cow  alleged  to  have  been 
killed  by  the  engine  and  cars  of  the  Chicago, 
Rock  Island  and  Pacific  Railway  Company,  a 
corporation  doing  business  in  the  County  ol 
Leavenworth,  In  that  State.  It  was  brought  in 
a  State  District  Court,  and  submitted  for  deci- 
sion upon  an  agreed  statement  of  facts,  in  aub- 
114  V.  S. 
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Chicago,  Rook  Island,  etc.,  R.  Co.  t.  McGlihh. 


Carnages  for 


value  of  $25,  strayedupon  the  railroad  of  the  de- 
fendant at  a  point  within  the  limits  of  the  Fort 
Leavenworth  Military  Reservation  in  that  coun- 
ty and  State,  where  the  road  was  not  inclosed 
with  a  fence,  and  was  there  struck  and  killed  by 
» train  passing  along  the  road;  that  the  reserva- 
tion is  the  one  referred  to  in  the  Act  of  the 
Legislature  of  the  Btnte,  of  February,  22,  1875; 
that  a  demand  upon  the  defendant  for  the  $25 
was  mnde  by  the  plaintiff  more  than  thirty  days 
before  the  action  was  brought;  and  that,  If  the 
plaintiff  was  entitled  to  recover  attorney's  fees, 
$20  would  be  a  reasonable  fee. 
*]  The  action  was  founded  upon  a  Statute  of 
Kansas  of  March  9, 1874,  entitled  "  An  Act  Re- 
lating to  Killing  or  Wounding  Stock  by  Rail- 
roads," which  makes  every  railway  company 
fat  the  State  liable  to  the  owner  for  the  full 
value  of  cattle  killed,  and  in  damages  for  cattle 
wounded  by  its  engine  and  cars  or  in  any  other 
manner  in  operating  its  railway.  It  provides 
that,  in  case  the  rail  way  company  falls  for  thirty 
davs  after  demand  by  the  owner  to  pav'-  L*~  *l " 
foil  value  of  tbe  animal  killed,  or  da 
the  animal  wounded,  he  may  sue  an 
the  same,  together  with  a  reasonable  attorney's 
fee  for  the  prosecution  of  the  action.  It  further 
provides  that  it  shall  not  apply  to  any  railway 

Einy,  the  road  of  which  is  Inclosed  with  a 
and  lawful  fence,  to  prevent  the  animal 
being  on  the  road.  Laws  of  Kansas,  1874, 
chap.  04. 

On  the  93d  of  February,  1875,  the  Legisla- 
ture of  Kansas  passed  an  Act  ceding  to  the 
United  States  Jurisdiction  over  the  Reservation, 
the  first  section  of  which  is  as  follows:  "Thai 
exclusive  jurisdiction  be,  and  the  same  is  here' 
by  ceded  to  the  United  States  over  and  within 


States  Military  Reservation,  known  as  the  Fort 
Leavenworth  Reservation,  in  said  State,  .. 
declared  from  time  to  time  by  the  President 
of  the  United  States;  saving,  however,  to  the 
said  Slate  the  right  to  serve  civil  or  criminal 
process  within  said  Reservation,  in  suits  or 
prosecutions  for  or  on  account  of  rights  ac- 
quired, obligations  incurred,  or  crimes  c 
ted  in  said  State,  but  outside  of  such 

and   Reservation;  and  saving;  further  ._    

State  tbe  right  to  tax  railroad,  bridge  and  other 
corporations,  their  franchises  and  property  on 
■aid  Reservation."  Laws  of  Kansas,  1875, 
chap.  66. 

The  district  court  gave  Judgment  for  the 
plaintiff,  assessing  his  damages  at  $46,  an 
amount  which  was  made  by  estimating  the 
value  of  the  cow  killed  at  $25,  and  the  attor- 
ney's fee  at  $20,  these  sums  having  been  agreed 
upon  by  the  parties.  The  case  was  carried  to 
the  Supreme  Court  of  the  State,  where  the 
judgment  was  affirmed,  that  court  holding  that 
the  Act  of  Kansas,  relating  to  the  killing  and 
wounding  of  stock  by  railroads,  continued  to  be 
operative  within  the  limits  of  the  Reservation, 
>]  aa  it  bad  not  been  abrogated  by  Congress,  and 
was  not  inconsistent  with  the  existing  Laws  of 
tbe  United  States.  In  so  holding  the  court  as 
sumed,  for  the  purposes  of  the  case,  without, 
however,  admitting  the  fact  that  the  Act  ceding 
Jurisdiction  to  the  United  States  over  the  Res- 
11*  V.  S. 


valid,  and  that  tbe  United  States 
had  legally  accepted  tbe  cession.  To  review 
this  judgment  tbe  case  is  brought  here. 

Two  questions  are  presented  for  our  deter- 
mination: one,  whether  the  Act  of  Kansas  pur- 
porting to  cede  to  tbe  United  States  exclusive 
jurisdiction  over  the  Reservation  is  a  valid  ces- 
sion within  the  requirements  of  the  Constitu- 
tion; the  other,  if  such  cession  of  jurisdiction 
la  valid,  did  the  Act  of  itsnua"  relating  to  tbe 
killing  or  wounding  of  stock  bv  railroads  con- 
tinue in  force  afterwards  within  the  limits  of 
tbe  Reservation  T 

It  can  hardly  be  tbe  design  of  counsel  for  the 
Railroad  Company  to  contend  that  the  Act  of 
cession  to  the  United  States  is  wholly  invalid, 
for.  in  that  event,  the  jurisdiction  of  the  State 
would  remain  unimpaired,  and  her  statute  would 
be  enforceable  within  the  limits  of  the  Reser- 
vation equally  as  in  any  other  part  of  the  State. 
What  we  suppose  counsel  desires  to  maintain 
is,  that  the  Act  of  cession  confers  exclusive 
jurisdiction  over  the  territory,  end  that  any 
limitations  upon  it  In  the  Act  must  therefore 
be  rejected  as  repugnant  to  the  grant 

This  point  was  involved  in  the  case  of  Fori 
Leavenworth R.R.Oo.  \. Lowe  [ante,  284],  decid- 
ed herewith.  We  there  held,  that  a  building  on 
a  tract  of  land  owned  by  tbe  United  States  used 
as  a  fort,  or  for  other  public  purposes  of  the 
Federal  Government,  is  exempted,  as  an  instru- 
mentality of  the  government,  from  any  such 
control  or  interference  by  the  State  as  will  de- 
feat or  embarrass  Its  effective  use  for  those  pur- 
poses. But.  in  order  that  tbe  United  States 
may  possess  exclusive  legislative  power  over 
the  tract,  except  as  may  be  necessary  to  the  use 
of  the  building  thereon  as  such  instrumentality, 
they  must  bavc  acquired  the  tract  by  purchase, 
with  the  consent  of  the  State.  This  is  the  only 
mode  prescribed  by  the  Federal  Constitution 
for  their  acquisition  of  exclusive  legislative 
power  over  it.  When  such  legislative  power 
is  acquired  in  any  other  way,  as  by  an  express 
Act  ceding  it,  its  cession  may  be  accompanied 
with  any  conditions  not  inconsistent  with  the  [546 
effective  use  of  theproperty  for  the  public  pur- 
poses intended.  We  also  held  that  it  is  com- 
petent for  tbe  Legislature  of  a  State  to  cede  ex- 
clusive jurisdiction  over  places  needed  by  the 
General  Government  in  the  execution  of  Ita 
powers,  the  use  of  the  places  being,  In  fact,  as 
much  for  the  people  of  the  State  as  forthepeo- 
*  -*--  United  States  generally,  — J  — -'■ 
i  necessarily  ending  when 
used  for  those  purposes. 

Upon  the  second  question  the  contention  of 
the  Railroad  Company  is  that  the  Act  of  Kan 
sas  became  Inoperative  within  the  Reservation 
upon  the  cession  to  the  United  States  of  exclu- 
sive jurisdiction  over  it.  We  are  clear  that  this 
cannot  be  maintained.    It  is  a  gen- 


itical  jurisdiction  and  legislative  power  o 
any  terrritory  are  transferred  from  one  nation 
or  sovereign  to  another,  the  municipal  laws  of 
the  country,  that  Is,  laws  which  are  intended 
for  the  protection  of  private  rights,  continue  in 
force  until  abrogated  or  changed  by  the  new 
government  or  sovereign.  By  the  cession  pub- 
lic property  passes  from  one  government  to  the 
other,  but  private  property  remains  as  before, 
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and  with  it  those  municipal  laws  which  are  de- 
signed to  secure  its  peaceful  use  and  enjoyment. 
As  a  matter  of  course,  all  laws,  ordinances  and 
regulations  In  conflict  with  the  political  char- 
acter, institutions  and  Constitution  of  the  new 
government  are  at  once  displaced.  Thus,  upon 
a  cession  of  political  jurisdiction  and  legislative 
power— and  the  latter  is  involved  in  the  former 
—to  the  United  States,  the  laws  of  the  country 
In  support  of  an  established  religion  or  abridg- 
ing the  freedom  of  the  press,  or  authorizing 
cruel  and  unusual  punishments,  and  the  like, 
would  at  once  cease  to  be  of  obligatory  force 
without  an;  declaration  to  that  effect:  and  the 
laws  of  the  country  on  other  subjects  would 
necessarily  be  superseded  by  existing  laws  of 
the  new  government  upon  the  same  matters. 
But  with  respect  to  other  laws  affecting  the  pos- 
session, use  and  transfer  of  property,  and  de- 
signed to  secure  good  order  ana  peace  In  the 
community,  and  promote  its  health  and  pros- 
perity, which  are  strictly  of  a  municipal  char- 
acter, the  rule  is  general,  that  a  change  of  gov- 
i'847]  eminent  leaves  them  in  force  until,  by  direct 
action  of  the  new  government,  they  are  altered 
or  repealed.  Amer.  In*.  Go.  v.  Canter,  1  Pet. 
642;  Halleck,  Int,  Law,  chap.  84,  §  14. 

Tbe  counsel  for  the  Railroad  Company  does 
not  controvert  this  general  rule  in  cases  of  ces- 
sion of  political  jurisdiction  by  one  nation  to 
another,  but  contends  that  it  has  no  application 
to  a  mere  cession  of  jurisdiction  over  a  small 
piece  of  territory  having  no  organized  govern- 
ment or  municipality  within  its  limits;  and  ar- 
gues upon  the  assumption  that  there  wss  no 
organized  government  within  the  limits  of  Fort 
Leavenworth.  In  this  assumption  he  is  mis- 
taken. The  government  of  the  State  of  Kansas 
extended  over  the  Reservation,  and  its  legisla- 
tion was  operative  therein,  except  so  far  as  the 
use  of  the  land  as  an  instrumentality  of  the  Gen- 
eral Government  may  have  excepted  it  from 
such  legislation.  In  other  respects,  the  law   *" 

Slate  prevailed.    There  was  a  railroad  ru „ 

through  it  when  tbe  State  ceded  jurisdiction  to 
the  United  States.    The  law  of  the  State,  mak- 
ing the  railroad  liable  for  killing  or  wounding 
cattle  by  its  care  and  engines  where  it  had 
fence  to  keep  such  cattle  off  tbe  road,  was 
necessary  to  the  safety  of  cattle  after  the  ceasi 
as  before,  and  was  no  more  abrogated  by  tbe 
mere  fact  of  cession  than  regulations  r~  *~ 

crossing  of  highways  by  the  railroad ,  „„  . 

the  ringing  of  bells  as  a  warning  to  others  of 
(heir  approach. 

It  Is  true  there  Is  a  wide  difference  between 
a  cession  of  political  Jurisdiction  from  one  na- 
tion to  another  and  a  cession  to  tbe  United  States 
by  a  State,  of  legislative  power  over  a  particular 
tract,  for  a  special  purpose  of  the  General  Gov- 
ernment; but  the  principle  which  controls  as 
to  laws  in  existence  at  tbe  time  Is  the  same  in 
both.  The  liability  of  the  Railroad  Company 
tor  the  killing  of  the  cow  did  not  depend  upon 
the  place  where  the  animal  was  killed,  but  upon 
the  neglect  of  the  Company  to  inclose  the  road 
with  a  fence  which  would  have  prevented  the 
cow  from  straying  upon  it.  The  law  of  Kansas 
on  the  subject,  in  our  opinion,  remained  in  force 
after  the  cession,  it  being  in  no  respect  incon- 
sistent with  any  law  of  the  United  States,  and 

in 


WILLIAM  ALLING,  Surviving  Partner  or    [562] 
the  Firm  of  Samuel  A.  Beldrh  &  Co., 
Appt.. 


UNITED  STATES. 
{See  B.  C  Reporter's  ed\,  OMNJ 


rt  of  Claims  has  no  jurisdiction  of  a 
t  the  United  States  for  moneys  re- 
Mexico  under  the  Convention  or 
ly  *.  1888,  It  being  a  claim  founded  on 
out  of  a  treat;  with  a  foreign  nation 

Of  June  18, 1878-  oonf art  authority  On 


eatern  Ins.  Co.  o.  TJ.  S.,  Dk.  28,  887,  and 
F  in  v.  Key,  Id.  71.  affirmed. 

[No.  319.] 
Submitted  Apr.  1, 1886.    Dceidad  May  A, 1886. 

APPEAL  from  the  Court  of  Claims. 
The  history  and  facts  of  the  case  appear 
in  the  opinion  of  the  court. 

Afatr*.  Charles  W.  Hornor,  W.  L,  Mo- 
Gary  and  Jtittluiiuel  Wilton,  for  appellant. 
Mr.  Wa,  A.  Maury,  Aut.  AUg-Otn.,  for 


This  is  an  appeal  from  the  Court  of  Claims. 

Belden  and  Co.,  having  a  claim  for  seizure 
and  confiscation  of  goods  by  tbe  Mexicans 
during  or  shortly  after  the  Mexican  war,  pre- 
ferred their  claim  to  the  United  States  for 
presentation  to  tbe  Mexican  Government.  The 
goods  having  been  imported  Into  Mntamoras  1563] 
while  that  city  was  in  the  possession  of  the 
American  forces,  on  which  Belden  &  Co.  had 
paid  duties  to  the  amount  of  $18,347,  the  Unit- 
ed States  refunded  this  sum  to  Belden  &  Co. 
and  took  an  assignment  pro  tanto  of  their  claim 
against  Mexico. 

By  the  Convention  or  Treaty  of  July  4, 1808, 
between  Mexico  and  the  United  States,  19  Stat 
at  L.,  670,  a  commission  was  organized  for  the 
adjustment  of  the  claims  of  the  citizens  of  tbe 
respective  countries  against  the  government  of 
the  other  for  injuries  to  persons  and  property. 

To  this   commission   Belden  &  Co.'s  chum 

as  submitted  by  the  United  States,  and  its 
award  was,  that  the  Mexican  Government 
should  pay  to  the  United  States,  on  account  of 
this  claim,  the  sum  of  $68,099.25,  of  which  tbe 
United  States  might  retain  out  of  this  gross 
award  the  sum  of  $85,920.81,  on  account  of 
the  tax  which  it  had  refunded  to  Belden  &  Co. 
and  its  Interest. 

An  Act  of  Congress  provided  that  tbe  distri- 
bution of  the  money  received  by  the  United 
114  TJ.  8. 
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ISWl  Richmond  Mikino  Co.  v.  Rose.  (TO-W1 

States  under  all  the  awards  made  by  this  com-    unoiint  to  a .waiver,  anda  patent  issued  pendliif 

of  the  Secretary  of  State.  lefendant,  for  a  new  claim  affeotlna-  tuo  subject 

Claimants  in  this  case  having  received  the    natter  of  the  litigation .cannot  beset  up  airaiost 

the  Secretary  for  the  whole  ora  part  of  the  sum      s.  An  objection  cannot  be  raised  here  trhlnh  hai 
s  duties  which  was  awarded  to  the    aoen  waived  in  ttia  court  below. 


dtCo.  This  was  refused,  and  this  suit  is  lirongbt  presenting  a  federal  question,  ta  not  reviewable 

to  enforce  the  claim  Sere. 

It  is  clearly  a  claim  founded  on  and  growing  L-Ho.  348.  j 

out  of  a  treaty  with  a  foreign  nation,  within  Argued  Apr.  IS,  If,  1885.  Decided  Mayi,  1885. 
the  provisions  of  section  1000  of  the  Revised 

Statutes.    It  is  in  all  respects  like  the  case  of   "    .   _ „_ 

the  Oreat  Wettem  Im.  Co.  v.  U.  S.,  113  TJ.  8.,  1    State  of  Nevada. 

193  [Bk.  28,  L.  ed.  087],  which  holds  that  the  The  history  and  facts  of  the  case  appear  in 

Court  of  Claims  had  no  jurisdiction  by  reason  the  opinion  of  the  court.     The  locations  of  the 

of  that  section.  claims  in  question ' —  *""" "      ~ ~ 

That  was  a  case  of  a  claim  submitted  to  the  ins  map  which  is 

United   States   for  reclamation  against  Great  enpt. 

Britain.  A  treat;  between  the  two  powers  pro-  Memrt.   Walter    H.   Smith  and    Thoa. 

vided,  as  in  the  present  case,  for  an  arbitration,  Wren,  for  plaintiff  in  error. 

under  which  the  claim  was  allowed  and  paid  to  Meurt.  A.  B.  Browns,  C.  J.  Hillyer,  A. 

the  United  Slates.     On  appeal  from  the  Court  T.  Brltton  and  J.  H.  McGow&n,  for  de- 

of  Claims  we  decided  that  it  was,  within  the  fendants  in  error, 
meaning  of  section  1068  of  this  Revision,  "  a 

**]    claim  growing  out  of  and  dependent  on  a  treaty  Mr.  Juitice  Miller  delivered  the  opinion  ol      [ 

stipulation  entered  into  with  a  foreign  govern-  the  court: 

ment"  of  which  that  court  could  not  entertain  This  is  a  writ  of  error  to  the  Supreme  Court 

Jurisdiction.  of  Nevada. 

The  present  case  is  stronger  than  that,  be-  The  case  presents  a  conflict  of  mining  claims. 

cause  the  Act  of  Congress  of  June  16,  1818,  20  The  contest  began  in  the  State  District  Court 

Stat  at  L.,  144.  confers  on  the   Secretary  of  for  the  County  of  Eureka,  Nevada,  by  defend- 

State  the  authority  to  distribute  these  awards  ants  In  errorfiling  in  that  court,  as  plaintiffs,  a 

among  the  several   claimants.     Frelinghuyten  petition  against  the   Richmond  Mining  Com- 

v.  Key,  110  U,  8.,  68 JTBk.  S8,  L.  ed.  71].    Not  pany.    To  save  repetition  and  confusion,  the 

only  is  the  Court  of  Claims  forbidden  to  enter  parties  will  be  mentioned  in  this  opinion  as  they 

tain  jurisdiction  of  this  claim,  but  the  Secretary  ftre  throughout  the  record,  and  as  they  actually 

of  State  is  by  law  authorized  and  directed  to  do  were  in   the  state  courts,  namely:  Rose  and 

all  that  can  be  done  for  claimants,  without  fur-  others  as  plaintiffs,  and  the  Richmond  Mining 

ther  legislation.  Company  as  defendant. 

It  is  apparent  from  the  record  that  the  Court  This  petition  or  complaint  was  filed  October 

of  Claims  entertained  jurisdiction  of  the  case  21,  1873.   A  demurrer  was  filed  to  it  by  the  de- 

and  decided  against  the  claimants  on  the  merits,  fendant  November  1,  and  an  answer  Novem- 

As  that  court  had  no  such  authority,  it*  judg  ber  26. 

ment  mutt  be  reverted,  frith  direction  to  diimin  The  complaint  alleged  thatplaintiffs  were, 

the  petition  for  want  of  juritdietion.  and  ever  since  January  20,  1872,  had  been,  the 

True  copy.   Test  owners  of  the  Uncle  Sam  mining  claim,  ledge, 

James  H.  MoKennev,  Clert.Sup.  Court,  TJ.  8  )ode  and  deposit  of  mineral-bearing  rock  inthe 

Eureka  Mining  District,  County  of  Eureka, 

and  State  of  Nevada,  on  the  western  slope  of 

W"l    RICHMOND     MINING    COMPANY    OI  claim  is  then'  given  'with  courae7aVd  distances 

NEVADA,  Plff.  inBtr.,  with  reference  to  the  shaft. 

p.  It  is  then  alleged  that  the  defendant,  unjust- 

E    H   ROSE  irr  al.  ly  and  adversely  to  plaintiffs,  claims  an  estate 

in  fee  in  said  premises,  and  has  filed  in  the 

IBeeS.  C„  Reporter's  ed.,  67B-5B7.)  United  Stales  Land-Office  an  application  for  a 

patent  thereto,  under  the  name  of   the   St. 

Mining — claim  including  more  tkanBOO  feet—  George  led^e  and  mine.     Plaintiffs,  therefore, 

right  of  dueonerer— patent  granted  pending  t.  pray  judgment  that  defendant  be  barred  from 

litigation,  effect  of.  all  estate  or  interest  in  the  premises,  or  any 

part  thereof,  or  any  right  of  possession. 

i.  A  mining  claim,  which  includes  more  than  tw<  The   answer  of  defendant,  filed    November 

embed?* i  voTd'onl?  asto  tte^SeeeS      ")ready»°  28, 1873,  denies  any  claim  to  plaintiffs'  location, 

2.  The  right  of  a  locator  to  hold  more  than  SO  except  as  it  is  covered  by  their  claim,  the  St, 

feet  additional,  as  discoverer,   will  be  sustalnei  George,  which  does  cover  a  small  part  of  it. 

K?!«flL;C^ihn0-uJ™!he^^afBmlBt'll,£iSt'  A*    to    so  much    of    plain  tiffs*  claim  aa   is 

Ej£^*lEEr£2B$gEt£Ml  ««««  by  the  St.  George  it  asserts  a  superior 

S.  When  a  contest  arises  under  I  1320,  R.  8-  al  right. 

proceedings  are  staved  In  the  Land  Departmen  ^n,e  next  pleading  is  aa  amended  answer  of 

S5M  j£ffie^Vr*ta^a^W  the  defendant.  whU  sets  out  the  fact,  that 

waived,    nelATinthoproeeediogs  In  court  does  no .  aince  the  commencement  of  the  suit  defendant 

i»  cs.             U.0..B.**.  m                              ogf? 
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Id  September,  1881,  the  case  was  tried  before 
tbe  court  without  a  jury  and  a  Judgment  wax 
rendered,  from  which  plaintiffa  appealed  to  the 
Supreme  Court.  That  court  modified  the  Judg- 
ment of  the  court  below  materially  in  favorof 
plaintiffs,  and  to  that  judgment  the  Richmond 
Mining  Company,  the  defendant  below,  prose- 
cutes this  wnt  of  error. 

The  judge  of  the  District  Court  of  the  State 
made  a  full  finding  of  the  facts  in  the  case  on 
which  he  rendered  Judgment,  and  on  those 
facta  tbe  case  was  heard  and  decided  in  the 
Supreme  Court  of  the  State,  and  so  it  roust  be 


marked  out  their  claim,  gave  due  notice  of  it, 
and  did  the  necessary  work  on  it  to  perfect 
their  right  to  the  mine.     In  all  this  they  were 

Sirior  fn  point  of  time  to  the  operations  of  de- 
endant  on  their  St.  George  claim.  It  may, 
therefore,  be  assumed  that  unless  some  of  the 
objections  to  the  claim  of  plaintiffs  set  up  by 
defendant  are  valid,  the  Judgment  of  the  state 

We  shall  examine  these  objections  in  such 

1,  The  one  much,  If  not  chiefly,  relied  on  is 
that  the  claim  covers  eight  hundred  lineal  feet 
of  the  lode;  when,  there  being  only  three  lo- 
cators, both  by  the  Act  of  Congressand  the  local 
laws  of  that  mining  district, only  two  hundred 
feet  could  be  appropriated  to  each  locator,  and, 
therefore,  this  excess  of  two  hundred  feet  over 
the  six  hundred,  which  these  three  could  locate, 
renders  the  whole  claim  void.  Tbe  law,  how- 
ever, allowed  to  each  locator,  who  was  the  dis- 
coverer of  the  vein  on  which  the  location  was 


hundred  feet  additional  for  his  merit 
as  discoverer. 

We  hardly  think  it  needs  discussion  to  de- 
cide tbat  tbe  inclusion  of  a  larger  number  of  [ 
lineal  feet  than  two  hundred  renders  a  loca- 
tion, otherwise  valid,  totally  void.  This  may 
occur,  and  often  must  occur,  by  accident  of  the 
surveyor, or  other  innocent  mistake, where  there 
exists' no  intention  to  claim  more  than  the  two 
hundred  feet.  Must  the  whole  claim  be  made 
void  by  this  mistake, which  may  injure  no  one, 
and  was  without  design  to  violate  the  lawT 

We  can  see  no  reason,  in  justice  or  In  the 
nature  of  the  transaction,  why  the  excess  may 
not  be  rejected,  and  the  claim  be  held  good  for 
the  remainder,  unless  It  Interferes  with  rights 
previously  acquired.  It  appears  by  the  facta 
found  that  one  hundred  and  forty  feet  of  the 
east  end  of  plaintiffs'  location  is  lost  to  them  by 
the  superior  right  of  the  Tip-Top  claim,  leav- 
ing only  sixty  feet  of  excess;  and  this,  If  It 
were  necessary,  might  be  excluded  by  the  gov- 
ernment at  tbe  other  or  western  end  of  the 
claim  when  it  comes  to  Issue  the  patent;  which 
would  leave  plaintiffs  only  the  six  hundred  feet 
in  one  body,  in  regular  form.  This  also  would 
interfere  with  no  prior  rights,  and  would  give 
plaintiffs  the  benefit  of  their  claim  to  the  ex- 
tent of  two  hundred  feet  for  each  locator. 

But,  if  It  were  necessary,  we  should  agree 
with  the  Supreme  Court  of  Nevada,  that  Bom, 
one  of  the  plaintiffs,  was  entitled  to  an  addi- 
tional two  hundred  feet,  as  discoverer  of  the 
vein  on  which  the  claim  is  located.  At  tbe 
time  this  location  was  made,  there  were  many 
claims  asserted  for  veins  discovered  in  Baby 
HUl,  and  moat  of  the  claimants  believed  that 
they  were  In  each  instance  tbe  discoverer  of  a 
new  vein  or  lode.  Rose  entertained  the  same 
belief  when  he  made  his  claim,  and,  therefore, 
asserted  his  right  to  two  hundred  additional 
feet  along  this  vein  as  discoverer. 

It  was  supposed,  some  five  or  six  years  after 
this  and  after  Rose  and  his  companies  had 
■pent  their  money  and  labor  in  developing  their, 
1UC.8. 
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mine,  that  the  whole  Ruby  Hill  deposit  was 
one  zone  or  lode  of  great  width,  and  it  has 
been  held  in  the  EurtkaQm,  4  Sawv. ,  803,that. 
though  there  were  many  small,  detached  fis- 
sures or  veins,  distinct  from  each  other,  com- 
posing this  zone,  it  is,  within  the  meaning  of 
the  Act  of  Congress  concerning  locations,  to  be 
treated  as  one  lode  or  vein. 
]  But  Rose,  or  his  vendor,  Phillips,  was  the 
discoverer  of  this  vein  within  the  lode,  and  as 
such  asserted  in  good  faith  his  right  to  an  ad- 
ditional two  hundred  feet. 

We  do  not  see  an;  reason,  within  the  spirit 
of  the  law,  where  the  claim  as  discoverer  in- 
jures no  one  at  the  time  it  la  made,  and  it  has 
been  made  in  good  faith  in  reliance  on  the  ac- 
tual discovery  of  one  of  these  constituent  veins, 
and  acted  on  for  five  years  before  knowledge 
of  an)  mistake,  it  should  not  justify  the  claim 
for  the  two  hundred  feet  as  discoverer. 

3.  The  next  objection  to  be  noticed  Is  that 
the  court  should  have  held  that  the  patent  ob- 
tained by  defendant  from  the  United  States, 
which  covered  all  that  defendant  claimed, 
should  prevail,  as  it  conveyed  the  legal  title. 

This  proposition  goes  to  the  merits  of  the 
case,  and,  if  sound,  covers  the  field  of  contro- 
versy. Its  soundness  depends  on  the  statutes 
of  the  United  States,  and  mainly  on  sections 
8  and  7  of  the  Act  of  Congress  of  May  10, 
1873,  17  Stat,  at  L.,  83,  which  are  embodied 
in  the  Revised  Statutes  in  sections  3830  and 
S826. 

By  the  first  of  these  sections  the  applicant 
for  a  patent  for  a  mining  claim  Is  required  to 
file  with  bis  application  the  evidence  otkis  right 
to  it,  and  the  register  is  to  cause  a  publication 
of  the  application  to  be  made  for  sixty  days, 
during  which  time  any  adverse  claimant  to  any 

frt  of  the  location  described  in  this  application 
required  to  give  notice  of  contest  by  filing  a 
protest  in  the  land-office. 

As  no  question  is  raised  in  this  case  that  de- 
fendant filed  his  claim  properly,  and  plaintiffs 
made  due  protest  within  the  sixty  days;  and  as 
the  controversy  arises  out  of  the  subsequent 
proceedings  under  the  next  section,  that  fa 
copied  here  in  full: 

"  Where  an  adverse  claim  is  filed  during  the 
period  of  publication,  it  shall  be  upon  oath  of 
the  person  or  persons  making  the  same,  and 
shall  show  the  nature, boundaries  and  extent  of 
such  adverse  claim,  and  all  proceedings, except 
the  publication  of  notice  and  making  and  filing 
of  the  affidavit  thereof,  shall  be  stayed  until 
the  controversy  shall  have  been  settled  or  de- 
cided by  a  court  of  competent  jurisdiction,  or 
the  adverse  claim  waived.  It  shall  be  the  duty 
of  the  adverse  claimant,  within  thirty  days 
after  filing  his  claim,  to  commence  proceedings 
']  in  a  court  of  competent  jurisdiction,  to  de- 
termine the  question  of  the  right  of  possession, 
and  prosecute  the  same  with  reasonable  dili- 

Snce  to  final  judgment;  and  a  failure  so  to  do 
all  be  a  waiver  of  bis  adverse  claim.  After 
audi  judgment  shall  have  been  rendered,  Jhe 
party  entitled  to  the  possession  of  the  claim,  or 
any  portion  thereof,  may,  without  giving  fur- 
ther notice, file  a  certified  copy  of  the  judgment 
roll  with  the  register  of  the  land-office, together 
with  the  certificate  of  the  Survey  or- General. 
tbnt  the  requisite  amount  of  labor  has  been  ex- 
pended or  improvements  made  thereon,  and 
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the  description  required  in  other  cases,  and 
shall  pay  to  the  receiver  $5  per  acre  for  his 
claim, together  with  the  proper  fees; whereupon 
.toe  whole  proceedings  and  the  judgment  roll 
shall  be  certified  by  the  register  to  the  Commis- 
sioner of  the  General  Land-Office,  and  a  patent 
shall  issue  thereon  for  the  clnim,  or  such  por- 
tion thereof  as  the  applicant  shsll  appear,  from 
the  decision  of  the  court,  to  rightly  possess.  If 
it  appears  from  the  decision  of  the  court  that 
several  parlies  are  entitled  to  separate  and  dif- 
ferent portions  of  the  claim,  each  party  may 
pay  for  bis  portion  of  the  claim,  with  the  proper 
fees,  and  file  the  certificate  and  description  by 
the  Survey or-Oeneral,  whereupon  the  register 
shall  certify  the  proceedings  and  judgment  roll 
to  the  Commissioner  of  the  General  Land -Of  - 


in  the  preceding  case,  and  patents  shall 
3  the  Bcveral  parties  according  to  their 
respective  rights.      Nothing  herein  contained 


shall  be  construed  to  prevent  the  alienation  of 
the  title  conveyed  by  a  patent  for  a  mining 
claim  to  any  person  whatever." 

Under  this  provision  plaintiffs  filed  witb  the 
register,  on  the  34th  of  September,  1873,  tbeir 
protest,  to  which  no  objection  is  perceived. 
On  October  31  their  complaint  was  filed  in  the 
proper  court  of  Nevada  in  support  of  tbeir  pro- 
test. But  they  did  not  pay  any  docket  fee,  nor 
any  other  fee,  and  no  fees  were  paid  by  them 
until  August,  1874. 

It  is  argued  that,  by  reason  of  the  failure  to  pay 
these  fees  within  the  time  required  by  the  Stat- 
ute of  Nevada,  the  court  acquired  no  jurisdic- 
tion of  the  case  until  after  the  thirty  days  with- 
in which,  by  the  foregoing  section,  the  action 
was  to  he  commenced;  and  also  that,  because 
no  process  to  appear  was  issued  or  served  on  [583 
the  defendants  within  thirty  days,  the  whole 
proceeding  is  void. 

There  ore  several  sufficient  answers  to  these 
suggestions. 

1.  We  do  not  doubt  that  within  the  meaning 
of  the  Act  of  Congress  the  plaintiffs  did  arm- 
mtnte  \rroceedingt  by  filing  tbeir  complaint  on 
the  31st  of  October,  eight  days  inside  of  the 
thirty  days  which  it  allowed. 

3.  Defendants,  having  demurred  within  a  few 
days  after  this  commencement  of  the  suit,  and 
answered  and  gone  to  trial  without  raising  this 
objection  in  the  proper  time,  cannot  be  per- 
mitted to  do  it  now. 

8.  What  constitutes  the  commencement  of 
an  action  in  a  slate  court  being  matter  of  stale 
law,  the  decision  of  that  court  on  this  point  is 
not  s  federal  question,  and  is  not  therefore  re- 
viewable here. 

These  propositions  also  answer  the  objection 
payment  of  fees  to  the  State,  which  is 
"  rof  state  concern,  and  if  itcould 
avail  the  defendant  it  must  have 
been  by  motion  at  the  time,  and  before  demur- 
ring or  answering  to  the  merits. 

It  may  also  be  added  that,  as  the  clerk  paid 
the  fees  into  the  county  treasury  in  due  time, 
it  became  simply  a  matter  of  debtor  and  cred- 
itor between  him  and  plaintiffs. 

A  question  of  more  difficulty  arises  out  of  the 
facts,  that,  after  the  answer  of  defendant  in 
1673,  the  cause  was  put  on  the  calendar  for 
trial,  but  no  trial  was  bad  for  several  terms  by 
reason  of  negotiations  for  a  settlement  of  the 
controversy;  and  the  last  order  for  continuance 
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was  h;id  iti  March  Term,  1874,  on  motion  of 
counsel  for  defendant.  In  September,  1876, the 
defendant  produced  before  the  register  and  re- 
ceiver of  the  land-office,  the  certificate  of  the 
cleric  of  the  court  to  the  effect  that  this  action 
had  not  been  placed  upon  the  trial  calendar, 
nor  any  proceedings  been  hod  thereon  from  the 
March  Term,1874,to  the  date  of  the  certificate. 

The  section  already  cited,  regulating  the  pro- 
ceedings In  this  class  of  cases,  enacts  that,  after 
the  protest  shall  have  been  duly  filed  in  tbe  land- 
office,  "all  proceedings,  except  the  publication 
of  notice,  and  making  anil  filing  of  the  affidavit 
[584]  thereof,  shall  be  stayed  until  the  controversy 
shall  have  been  settled  or  decided  by  a  court  of 
competent  Jurisdiction,  or  the  adverse  claim 
waived."  The  land  officer  to  whom  the  de- 
fendant presented  this  certificate  of  the  clerk, 
holding  it  to  be  sufficient  evidence  that  "  the 
adverse  claim  had  been  waived,"  proceeded  to 
prepare  the  necessary  papers  on  which  the  Com- 
missioner issued  the  patent,  whose  effect  is  now 
under  consideration. 

It  must  be  admitted  that,  if  the  land  officer 
had  the  right,  while  this  action  was  pending  in 
the  courts,  never  dismissed,  and  yet  undecided, 
to  determine  that  plaintiff's  claim,  adverse  to 
defendants,  had  been  waived,  and  to  resume  ac- 
tion in  the  cose  on  that  decision,  the 


inei 


n  holding  the  patent  void  as  to  tbei 


-the  paL_- 

terfering  claims.  For,  though  the  court  of  first 
jurisdiction  finds  facts  sufficient  to  show  that 
this  delay  was  not  the  fault  of  plaintiffs,  and  in 
do  way  implied  a  waver  of  their  claim,  these 
facts  could  only  be  shown,  probably,  Id  some 
proceeding  directly  to  impeach  the  patent,  or 
set  it  aside.  At  all  events,  If  the  Land  Depart- 
ment had  any  right  to  decide  that  there  was  a 
waiver  while  the  action  was  still  pending  and 
undecided,  the  presumption  that  it  decided 
rightly  must  be  conclusive  in  an  action  at  law, 
and  it  this  action  is  of  that  character  it  must  be 
conclusive  here.  Whether  this  patent  can  be 
thus  impeached  under  the  course  of  proceed- 
ings in  the  Nebraska  courts,  we  need  not  in- 
quire here,  for  we  are  of  opinion  that  the  land 
officers  had  no  such  power. 

Looking  at  the  scheme  which  this  statute  pre- 
sents, anu  which  relates  solely  to  securing  pa- 
tents for  mining  claims,  it  is  apparent  that  the 
law  intended,  in  every  instance  where  there 
was  a  possibility  that  one  of  these  claims  con- 
flicted with  another,  to  give  opportunity  to  have 
the  conflict  decided  by  a  Judicial  tribunal  be- 
fore the  rights  of  the  parties  were  foreclosed  or 
embarrassed  by  the  issue  of  a  patent  to  either 
claimant.  The  wisdom  of  this  is  apparent  when 
we  consider  its  effect  upon  the  value  of  the  pa- 
tent, which  is  thereby  rendered  conclusive  as  to 
all  rights  which  could  have  been  asserted  in 
this  proceeding,  and  that  it  enabled  this  to  be 
done  in  the  form  of  an  action  in  a  court  of  the 
vicinage,  where  the  witness  could  be  produced, 
and  a  jury,  largely  of  miners,  could  pass  upon 
[S85]  the  rights  of  the  parties,  under  instruction  as  to 
the  law  from  the  court. 

It  Is  in  full  accord  with  this  purpose  that  the 
law  should  declare,  as  it  docs,  that  when  this 
contest  is  inaugurated  the  land  officers  shall 
proceed  do  further  until  tbe  court  has  decided, 
and  that  they  shall  then  be  governed  by  that  de- 
cision; to  which  end  a  COPV  of  the  record  is  to 
be  filed  in  their  office.    They  have  no  further 


act  of  judgment  to  exercise.  If  the  court  de- 
cides for  one  party  or  the  other,  the  Land  De- 
partment is  bound  by  the  decision,  Ifitdecidee 
that  neither  party  has  established  a  right  to  the 
mine  or  any  part  of  it,  this  is  equally  binding 
as  the  case  then  stands.  With  all  this  these  of 
fleer*  have  no  right  to  interfere.  After  thede- 
cision  they  are  governed  by  it.  Before  the 
decision,  once  the  proceeding  Is  initiated,  their 
function  is  suspended. 

What,  then,  is  meant  by  the  phrase,  "all  pro- 
ceedings shall  be  stayed  until  the  controversy 
is  settled  or  decided  by  a  court  of  competent 
jurisdiction,  or  the  adverse  claim  waived"? 

We  can  imagine  several  ways  in  which  it  can 
be  shown  that  the  adverse  claim  is  waived  with- 
out invading  the  jurisdiction  of  the  court  while 
the  case  la  still  pending.  One  of  these  would 
be  the  production  of  an  instrument  signed  by 
the  contestant,  and  duly  authenticated,  that  he 
had  sold  his  interest  to  the  other  party,  or  had 
abandoned  his  claim  and  his  contest.  Or,  since 
the  Act  says  that  all  proceedings  shall  be  stayed 
in  the  land-office  from  the  filing  of  the  advent 
claim,  and  not  from  the  commencement  of  the 
action  in  the  court,  within  thirtv  days,  such  de- 
lay of  thirty  days  is  made,  by  the  statute,  con- 
clusive of  a  waiver.  A  filing  in  the  records  of 
tbe  court,  by  the  plaintiff  ,of  a  plen  that  he  aban- 
dons his  cause  or  waives  his  claim,  might  au- 
thorize the  land-office  to  proceed. 

But  all  these  are  very  far  removed  from  the 
assumption  by  that  officer  that,  because  there 
have  been  delays  in  tbe  court,  plaintiff  ha* 
waived  his  claim.  It  is  for  the  court,  while  It 
has  jurisdiction  of  the  case,  that  Is,  until  it  la 
decided  or  dismissed,  to  pasaupon  tbe  rights  of 
the  parties — to  decide  whether  either  party  baa 
lost  his  right  by  laches  or  failure  to  proceed 
with  diligence,  and  to  act  accordingly.  If  de- 
fendant m  this  case  was  dissatisfied  with  the  ( 
delay,  he  had  all  the  remedies  usual  In  court* 
in  such  cases.  A  motion  to  dismiss  for  want 
of  prosecution  would  have  relieved  him  if  he 
was  entitled  to  treat  the  case  as  abandoned.  Or 
he  could,  in  all  the  ordinary  ways,  require  the 
plaintiff  to  go  to  trial  or  show  good  cause  for 


But,  while  all  this  was  in  the  hands  of  the 
court,  with  full  power  to  do  what  was  neces- 
sary to  establish  judicially  the  rights  of  the  par- 
tics,  the  land-office  could  not  resume  control  of 
the  case  upon  tbe  idea  which  might  be  there 
entertained  of  an  implied  waiver  of  the  claim 
from  delay  in  the  court. 

It  bad  no  power  over  the  case,  and  its  action 
and  its  patent,  so  far  as  it  affects  tbe  righto  of 
plaintiffs, are  void.  Tbe  rejection  of  the  patent, 
as  influencing  the  judgment  of  the  court,  was 
not  therefore  an  error. 

3.  Another  error  is  assigned,  growing  out  of 
the  fact  that  tbe  defendant,  during  the  time 
this  litigation  was  pending,  located  another 
claim,  called  the  Victoria,  on  this  lode,  outride 
of  and  parallel  with  the  St.  George.  Without 
notice  to  plaintiffs,  and  with  no  opposition,  they 
procured  a  patent  for  this  claim,  and  set  it  up 
against  plaintiffs  on  the  trial  of  this  action. 

It  is  insisted  that,  though  this  claim  does  not 
come  on  the  surface  in  conflict  with  tbe  Uncle 
Sam  location,  it  is  In  the  same  vein,  and  gives 
the  right  to  pursue  that  vein  under  the  Uncle 
Sam  claim,  and,  being  a  patent  about  which 
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torn  mi  no  contest,  ft  mutt  prevail  Id  this 
tctkm. 

Bat,  without  deciding  the  question  of  their 
right  to  pursue  the  vein  under  ground  as  against 
ft  prior  valid  location,  by  reason  of  the  earlier 
date  of  patent,  we  concur  with  the  Supreme 
Court  that  the  right  to  that  part  of  this  very 
vein  being  In  contest  between  these  parties  in 
*  nee  to  the  Uncle  Bam  and  the  St.  George 
i,  the  decision  of  this  controversy  cannot 
i  nugatory  by  the  Introduction  of  a 
by  one  01  the  parties,  whose  claim 
for  this  same  loco- 


ing on.  The  parties  were  all  in  court, 
subject  matter  was  before  the  court. 
thingto.be  decided  was  the  right  to  the 
Dieting  claims  to  this  lode.    This  was  w 


aouer  mut  priK^cuiug,  xur  mis  properly,  uium 
relate  back  to  the  date  of  their  claims,  and  over- 
ride the  new  patent  This  result  cannot  be  de- 
feated by  producing  this  new  patent  to  destroy 
ft  The  Claim  was  initiated  by  a  party  to  this 
suit  pendente  lit*,  and  must  abide  the  result  of 
the  litigation  in  this  case. 
These  are  the  principles  which  control  the  de- 
"  "v     —     There  may  be  others  — 


TK 


the  result. 


)t  deemed  sufficient  t 
of  the  Supreme  Court  ofSetada 


[.  McKonney,  Clerk,  Sup.  Court,  U.S. 


PHILIP  8.  WALES,  Appt., 
■1  WILLIAM  C.  WHITNEY,  Secretary  of  the 

(See  8.  C.  Reporter^  efl.,  SM-fflB,) 

Habeas  corpus,  when  a  proper  remedy — actual 
confinement,  or  the  present  meant  of  enforcing 


L  nat  Witt  Of  taoeuj corpus  tonot  a  writ  of  e 

Hi  purpose  la  to  enable  the  court  to  Inquire  whether 
**•  petition**  Is  restrained  of  his  liberty,  and.  '*  ~ 
-bJi b  restraint  tt  unlawful 


—   -.- ,  _   _ie  party  detained, 

with  the  power  to  produce  the  body  of  mob  party 
More  the  court  or  Judge.that  he  may  be  liberated. 
K  no  aufflctait  reason  li  shown  for  ES  detention. 

1  Neither  the  Supreme  Court  of  the  District  of 
OehimbhjDor  this  court,  has  any  appellate  Juris- 


._  w  decide  whether  the 

She  i  a  IS  for  which  the  petitioner  is  required  to  an- 
■SW  Batata  the  naval  court-martial  are  within  the 
sasai  Of  which  such  a  court  has  Jurisdiction. 

[No.  1808.] 
Argued  Apr.  tl,  ft,  IS8S,  Decided  May  J,,  1885. 


The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Messrs.  J.  H. Wilson.  F.  P.  B.  Sands  and 
8.  SheUabarger,  forappellant. 

Mr.  sTotuS.  Blsvir.forappellee. 

Mr.  Justice  Millar  delivered  the  opinion  of    I  °65] 
the  court: 

This  is  an  appeal  from  a  Judgment  of  the  Su- 
preme Court  of  the  District  of  Columbia, which 
refused  to  make  an  order  on  a  writ  of  habeas 
corpus  relieving  appellant  from  the  custody  of 
the  appellee,  who.  it  is  alleged,  held  the  appel- 
lant in  restraint  of  bis  liberty,  unlawfully. 

Upon  the  decision  of  the  Supreme  Court  of 
the  District,  adverse  to  petitioner,  an  applica- 
tion for  an  original  writ  of  habeas  corpus  was 
made  to  this  court  by  counsel  for  appellant; 
but,  on  a  suggestion  from  the  court  that  an  Act 
of  Congress,  at  its  session  just  closed,  had  re- 
stored the  appellate  jurisdiction  of  this  court  in 
habeas  corpus  cases  over  decisions  of  the  Circuit 
Courts,  and  that  this  necessarily  included  juris- 
diction over  similar  Judgments  of  the  Supreme  ["IJ6] 
Court  of  the  District  of  Columbia,  counsel,  on 
due  consideration,  withdrew  their  application, 
and,  appealing  from  the  judgment  of  that  court, 
bring  here  the  record  of  it  for  review. 

Section  846  of  the  Revised  Statutes  of  the 
District  of  Columbia,  which  makes  the  juris- 
diction of  this  court  over  Judgments  and  de- 
crees of  the  Circuit  Courts  of  the  United  States 
the  measure  of  its  jurisdiction  (except  as  re- 
gards the  sum  in  controversy)  over  Judgments 
and  decrees  of  the  Supreme  Court  of  the  Dis- 
trict in  similar  cases,  Justifies  the  exercise  of  our 
appellate  Jurisdiction  of  the  present  case. 

The  original  petition  for  the  writ  was  ad- 
dressed to  Mr.  Justice  Cox  of  the  Supreme 
Court  of  the  District,  and  alleged  that  on  the  2d 
day  of  March,  1885,  the  petilionerwas  arrested 
and  imprisoned,  and  ever  since  had  so  remained 
In  arrest  and  imprisonment  and  restrained  of 
his  liberty  in  the  District  of  Columbia,  illegally. 
The  petition  sets  out  an  order  of  the  Becretary 
of  the  Navy,  under  which  this  restraint  is  ex- 
ercised, which  order  is  in  the  following  terms: 
"  Washington,  February  28,  1885. 

Sir:  Transmitted  herewith  you  will  receive 
charges,  with  specifi  cations,  preferred  against 
you  by  the  department. 

A  general  court-martiol  has  been  ordered  to 

nvene  in  rooms  numbered  82  and  83,  at  the 
Navy  Department,  Washington,  D.  C-,  at  12 
o'clock,  noon,  on  Monday,  the  fllh  proximo,  at 
which  lime  and  place  you  will  appear  and  re- 
port yourself  to  Rear  Admiral  Edward  Simp, 
son,  United  States  Navy,  the  presiding  officer 
of  the  court,  for  trial.  The  Judge  Advocate 
will  summon  such  witnesses  as  you  may  re- 
quire for  your  defense. 

You  are  hereby  placed  underarrest,  and  you 
will  confine  yourself  to  the  limits  of  the  City  of 
Washington. 

Very  respectfully, 

Wm.  E.  Chandler, 

Becretary  of  the  Wavy. 

Medical  Director 
Philip  S.  Wales. 

U.  8.  if.,   Washington,  D.  O." 

It  also  makes  an  exhibit  to  the  petition, acopy    [5071 
of  the  charges  and  spec  incut  ions  accompanying 
this  order.    It  is  unnecessary  to  say  more  of 
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ihcae  charges  si  present  Ltiu.ii  that  they  relate  to 
derelictions  of  duty  on  the  part  of  the  appellant 
while  he  was  Surgeon -General  of  the  Navy  and 
is  such  had  charge  of  the  Bureau  of  Medicine 


36,  1884.  He  bad  therefore  ceased 
gcon-General,  and  was  in  the  exercise  of  his 
functions  as  Medical  Director  of  the  Navy, 
when  this  order  was  served  on  him. 

JudgeCax  issued  the  writ  directed  to  William 
C.  Whitney,  Secretary  of  the  Navy,  who  had 
become  such  by  succession  to  Secretary  Chand- 
ler. To  this  writ  Secretary  Whitney  made  re- 
turn, stating  the  action  of  Secretary  Chandler 
and  the  history  of  the  appellant's  connection 
with  the  Navy  since  he  was  appointed  Medical 
Inspector  in  June.  1873;  the  charges  preferred 
against  him  as  Chief  of  the  Bureau  of  Medicine 


"Your  respondent  respectfully  submits  that 
the  said  Philip  S.  Wales  is  not  now,  nor  was  at 
the  time  of  issuing  the  annexed  writ,  in  the  cus- 
tody or  possession  of,  or  confined  or  restrained 
of  bis  liberty  by,  your  respondent,  other  than 
as  appears  by  the  papers  marked  A,  B,  and  C. 
attached  hereto  and  made  part  of  this  return, 
and  that  the  cause  of  such  detention,  if  any 
there  be,  U  fully  shown  in  said  exhibits. 

And  your  respondent  further  answers  that 
neither  he  nor  anyone  by  bis  authority  has  ex- 
ercised any  physical  restraint  over  the  said 
Philip  S.  Wales  before  or  since  the  issue  of  said 

'  Your  respondent  further  answers  that  by 
virtue  of  his  office  as  Secretary  of  the  Navy  the 
said  Philip  S.  Wales,  being  a  "Medical  Director 
In  the  Navy,  was,  at  the  time  of  the  issuing  of 
the  said  writ,  and  has  since  continually  been,  in 
the  power  of  your  respondent  so  far  as  the 
statutes  of  the  United  States  and  the  regulations 
of  the  Navy,  not  inconsistent  therewith,  have 
vested  him  with  authority  over  the  said  Philip 
S.  Wales. 

Your  respondent  further  says  that  he  knows 
of  no  obstacle  or  impediment  to  prevent  the 
said  Philip  S.  Wales  from  being  present  before 
your  honor  at  the  time  and  place  fixed  in  the 
said  writ;  but  in  order  to  comply  with  the  "" 
der  of  your  honor  and  under  and  by  virtue 
bis  authority  ns  Secretary  of  the  Navy,  be  has 
ordered  the  said  Philip  S.  Wales  to  be  present 
at  the  time  and  place  so  fixed.  Wherefore  the 
snid  William  C.  Whitney,  Secretary  of  the 
Navy,  has  here,  before  your  honorable  court, 
the  body  of  the  said  Philip  S.  Wales,  together 
with  the  said  writ,  as  therein  he  is  com- 
manded. W.  0.  Whitney, 

Secretary  of  (he  Navy." 
To  this  return  the  petitioner,  by  his  counsel, 
demurred,  when,  on  this  demurrer  and  after 
motion  of  the  respondent  to  discharge  the  writ, 
Mr.  Juttice  Cox  certified  the  case  into  the  court 
in  General  Term.  That  court,  after  full  hear- 
ing and  due  consideration,  made  the  following 

" Ilabeat Cbrpu*.     Kxrtlatiom  Philip  S. 
Wales— No.  15,780. 

This  cause  coming  on  for  hearing,  and  hav- 
ing been  argued  by  counsel  and  duly  consid- 
ered, it  is,  this  14th  day  of  April,  1885,  ordered 
and  adjudged  that  the  petition  be  dismissed 
a  78 


relator  has  not  been,  nor  is r ,  „ 

prived  of  his  personal  liberty  by  order  of  the 
Secretary  of  the  Navy  set  out  in  the  petition. 

By  the  court:  A.  Wylie." 

It  is  from  this  order  that  the  present  appeal 
la  taken. 

The  only  other  matter  apparent  in  the  record 
necessary  to  be  stated  at  this  time  la,  that  the 
court-martial  referred  to  in  the  order  of  arrest 
was  duly  appointed,  assembled  and  organized, 
and  that  appellant  appeared  before  it,  and.  at 
his  request,  it  has  been  adjourned,  from  time 
to  time,  toawalt  the  result  of  these  proceedings 
:~i  habtat  corjnu. 

Two  questions  have  been  elaborately  argued 
before  us,  namely: 

1.  Does  the  return  of  the  Secretary  of  the 
Navy  to  the  writ  and  its  accompanying  exhibits 
show  such  restraint  of  the  liberty  of  the  peti- 
tioner by  that  officer  as  justifies  the  use  of  the 
wri  t  of  MSstti  eorpui  t 

2.  If  there  is  a  restraint,  which,  In  its  char- 
acter, demands  the  issue  of  the  writ,  are  Hie 
charges  for  which  the  petitioner  is  required  to 
answer  before  the  naval  court-martial  of  the 
class  of  which  such  a  court  has  jurisdiction? 

The  latter  is  a  question  of  importance,  and 
not  free  from  difficulty,  since  its  solution  re- 

Suires  the  court  to  decide  whether  the  Surgeon. 
eneral  of  the  Navy,  as  Chief  of  the  Bureau  of 
Medicine  and  Surgery  in  the  Department  of  the 
Navy,  under  the  immediate  supervision  of  the 
Secretary,  is  liable  for  any  failure  to  perform 
his  duties  as  Surgeon-General,  to  be  tried 
by  a  military  court,  under  the  Articles  of  War 
ruing  the  Navy,  or  has  a  right  for  such  of- 
is  to  oe  tried  alone  by  the  civil  courts,  and 
according  to  the  law  for  offenses  not  mili- 
tary, la  be,  in  that  character,  in  the  civil  or 
military  service  of  the  United  States?  The  dif- 
ficulty of  stating  the  question  shows  the  em- 
barrassment attending  its  decision. 

The  other  question,  however,  haa  precedence 
both  because  it  is  the  one  on  which  the  court  of 
the  District  decided  it,  and  because,  if  there 
was  no  such  restraint,  whether  legal  or  Illegal, 
as  to  call  for  the  use  of  the  writ,  there  Is  no  oc- 
casion to  inquire  into  its  cause. 

It  is  obvious  that  petitioner  is  under  no  physi- 
cal restraint.  He  walks  the  streets  of  Wash- 
ington with  no  one  to  hinder  his  movements, 
just  as  he  did  before  the  Secretary's  order  waa 
served  on  him.  It  is  not  stated  as  a  fact  in  the 
record,  but  it  is  a  fair  inference  from  all  that 
is  found  in  it,  that,  as  Medical  Director,  he  waa 
residing  in  Washington  and  performing  there 
the  duties  of  his  office.  It  is  beyond  dispute 
that  the  Secretary  of  the  Navy  had  a  right  to 
direct  him  to  reside  in  the  city  in  performance 
of  these  duties.  If  he  had  been  somewhere- 
else  the  Secretary  could  have  ordered  him  to 
Washington  as  Medical  Director,  and  In  order 
to  leave  Washington  lawfully  he  would  have 
to  obtain  leave  of  absence.  He  must,  in  such 
case,  remain  here  until  otherwise  ordered  or  per- 
mitted. It  is  not  easy  to  see  how  he  is  under  any 
restraint  of  his  personal  liberty  by  the  order  of 
arrest,  which  he  was  not  under  before,  Korean 
it  be  believed  that,  if  this  order  bad  made  no 
reference  to  a  trial  on  charges  against  him  before 
a  court-martial, he  would  nave  felt  any  restraint 
whatever,  though  It  had  directed  him  to  remain 
114  V.  8. 
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in  the  dty  until  further  orders.  If  the  order  had 
directed  Dim  so  to  remain  and  act  as  a  member 
of  such  court.can  any  one  believe  he  would  have 
felt  himself  a  prisoner,  entitled  to  the  benefit 
of  a  writ  of  habeas  corpus  t 

On  the  other  hand,  there  ia  an  obvious  mo- 
tive on  the  part  of  ihe  petitioner  for  construing 
this  order  as  making  him  a  prisoner  in  the  cus- 
tody of  the  Secretary. 

That  motive  is  to  have  himself  brought  be- 
fore a  civil  court,  which,  on  inquiry  into  the 
cause  of  his  impns-  nmen  t ,  may  decide  that  the 
offense  with  which  the  Secretary  charges  him 
b  not  of  a  military  character,  is  notoueof  wbich 
a  naval  court-martial  can  entertain  jurisdiction, 
and,  releasing  him  from  the  restraint  of  the 
order  of  'arrest,  it  would  incidentally  release 
him  from  the  power  of  that  court. 

But  neither  the  Supreme  Court  of  the  Dis- 


prisonment  under  order  of  such  court  only  by 
writ  of  habeas  corpus,  and  then  only  when  it  is 
made  apparent  that  it  proceeds  without  juris- 
diction. If  there  is  no  restraint,  there  ia  no 
right  in  the  civil  court  to  interfere.  Its  power 
then  extends  no  further  than  to  release  the 
prisoner.  It  cannot  remit  a  tine,  or  restore  to 
an  office,  or  reverse  the  judgment  of  the  mili- 
tary court.  Whatever  effect  the  decision  of  the 
court  may  have  on  the  proceedings,  orders  or 
judgments  of  the  military  court,  is  incidental 
to  the  order  releasing  the  prisioner.  Of  course 
if  there  is  no  prisoner  to  release,  if  there  is  no 
custody  to  be  discharged,  if  there  is  no  such  re- 
straint as  requires  relief,  then  the  civil  court 
has  no  power  to  interfere  with  the  military 
court  or  other  tribunal  over  which  it  has  by 
n,  law  no  appellate  jurisdiction. 
"J  The  writ  of  habeas  corpus  la  not  a  writ  of 
error,  though  In  some  cases  in  which  the  court 
hailing  It  baa  appellate  power  over  the  court 
by  whose  order  the  petitioner  is  held  in  cus- 
tody, it  may  be  used  with  the  writ  of  certiorari 
tat  that  purpose.  In  such  case,  however,  as 
the  one  before  ua  it  is  not  a  writ  of  error.  Its 
purpose  is  to  enable  the  court  to  inquire,  first, 
rf  the  petitioner  ia  restrained  of  his  liberty.  If 
he  ia  not,  the  court  can  do  nothing  but  dis- 
charge the  writ.  If  there  is  such  restraint,  the 
nan  can  then  inquire  into  the  cause  of  it,  and 
If  the  alleged  cause  be  unlawful  it  must  then 
diacbarge  the  prisoner. 

There  is  no  very  satisfactory  definition  to  be 
found  in  the  adjudged  cases,  of  the  character  of 
the  restraint  or  imprisonment  suffered  by  a 
party  applying  for  the  writ  of  habeas  corpus, 
which  is  necesaary  to  sustain  tbe  writ.  This  can 
hardly  be  eipec ted  from  the  variety  of  restraints 
for  which  it  is  used  to  give  relief.  Confine- 
ment under  civil  and  criminal  process  may  be 
so  relieved.  Wives  restrained  by  husbands, 
children  withheld  from  the  proper  parent  or  : 
■mardian,  persons  held  under  arbitrary  custody 
by  private  individuals,  as  In  a  mad-house,  as 
well  aa  those  under  military  control,  may  all 
become  proper  subjects  of  relief  by  the  writ  of 
kabca*  corpus.  Obviously,  the  extent  and  char- 1 
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acter  of  the  restraint  which  justifies  the  writ 
must  vary  according  to  tbe  nature  of  the  con- 
trol which  is  asserted  over  the  party  in  whose 
behalf  the  writ  is  prayed. 

In  the  case  of  a  man  in  the  military  or  naval 
service,  where  be  is,  whether  as  an  officer  or  a 
private,  always  more  or  less  Biibject  In  bis  move- 
ments, by  the  very  necessity  of  military  rule 
and  subordination,  to  the  orders  of  hia  superior 
officer,  it  should  be  made  clear  that  some  un- 
usual restraint  upon  bis  liberty  of  personal 
movement  exists  to  justify  the  issue  of  the  writ; 
otherwise  every  order  of  the  superior  officer 
directing  the  movements  of  his  subordinate, 
which  necessarily  to  some  extent  curtails  his 
freedom  of  will,  may  be  held  to  be  a  restraint 
of  his  liberty,  ami  the  party1  so  ordered  may 
seek  relief  from  obedience  by  means  of  a  writ 
of  habta*  corpus. 

Something  more  than  moral  restraint  Is  ne- 
cessary to  make  a  case  for  habeas  corpus.  There 
must  be  actual  confinement  or  tbo  present 
means  of  enforcing  it.  The  class  of  cases  in 
which  a  sheriff  or  other  officer,  with  a  writ  in 
his  hands  for  tbe  nrrest  of  &  person  whom  be 
is  required  to  take  into  custody,  to  whom  the 
person  to  be  arrested  submits  without  force  he- 
me applied,  comes  under  this  definition.  The 
officer  has  the  authority  to  arrest  and  the  pow- 
er to  enforce  it.  If  the  party  nnuied  in  the 
writ  resists  or  attempts  to  resist,  the  officer 
can  summon  bystanders  to  bis  assistance,  and 
may  himself  use  personal  violence.  Hera  the 
force  is  imminent  and  the  party  is  in  presence 
of  it.  It  Is  physical  power  which  controls  him. 
though  not  ealled  into  demonstrative  action. 

It  is  said  in  argument  that  such  is  the  power 
exercised  over  the  appellant  under  the  order  of 
the  Secretary  of  tbe  Navv.  But  this  is, we  think, 
a  mistake.  If  Dr.  Wales  bad  chosen  to  dis- 
obey this  order,  he  had  nothing  to  do  but  take 
the  next  or  suy  subsequent  train  from  the  city 
and  leave  it.  There  was  no  one  at  hand  to 
hinder  him.  And  though  it  is  said  that  a  file 
of  marines  or  some  proper  officer  could  have 
been  sent  to  arrest  and  bring  him  bock,  this 
could  only  be  done  by  another  order  of  the 
Secretary,  and  would  be  another  arrest,  and  a 
real  imprisonment  under  another  and  dintinct 
order.  Here  would  be  a  real  restraint  of  liberty, 
quite  different  from  the  first.  The  fear  of  this 
latter  proceeding,  which  may  or  may  not  keep 
Dr.  Wales  within  the  limits  of  the  city,  Is  a 
moral  restraint  which  concerns  his  own  con- 
venience, and  in  regard  to  which  he  exercises 
his  own  will. 

The  present  case  bears  a  strong  analogy  to 
Dodge's  GW  in  8  Martin  (La.),  56U.  It  appeared 
there  that  the  party  who  sued  out  the  writ  had 
been  committed  to  jail  on  execution  for  debt, 
and  having  given  the  usual  bond  by  which  he 
and  his  sureties  were  bound  to  pay  the  debt  if 
he  left  the  prison  bounds,  be  was  admitted  to 
the  privilege  of  those  bounds.  The  plalntiffin 
execution  failing  to  pay  the  fees  necessary  to 
the  support  of  the  prisoner,  the  latter  sued  out 
a  writ  of  habeas  eor/nt*. 

That  eminent  juriat,  Chief  Justice  Martin, 
said,  on  appeal  to  tbe  Supreme  Court:  "  It  ap- 
pears to  us  that  the  writ  of  habeas  corpus  was 
improperly  resorted  to.  The  appellee  wbb  un- 
der no  physical  restraint,  and  there  was  no  ne- 
cessity to  recur  to  a  court  or  judge  to  cause  any 
£79 
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moral  restraint  to  cease.     The  sheriff  did  not 
retain  him,  since  he  had  admitted  him  to  the 
benefit  of  the  bounds;  the  doors  of  the  jai]  we: 
not  closed  on  him,  and  if  he  waa  detained 
was  oot  by  the  sheriff  or  jailer.    If  his  was 
moral  restraint  it  could  not  be  an  illegal  on 
The  object  of  the  appellee  was  not  to  obtain  the 
removal  of  an  illegal  restraint  from  a  judge, 
but  the  declaration  of  the  court  that  the  plain- 
tiffs in  execution  had  by  their  neglect  lost  the 
right  of  detaining  him.  A  judgment  declaring 
such  neglect,  and  pronouncing  on  the  conse- 
quences of  it,  was  what  the  appellee  bad  in 
view."    The  judgment  awarding  the  writ  was 
reversed.    The  analogy  to  thecase  before  us  Is 
striking. 

A  very  similar  case  was  passed  upon  by  the 
Supreme  Court  of  Pennsylvania  in  BepubUc 
Arnold,  3  Yeates,  268.  A  party  who  had  been 
indicted  for  arson,  and  had  given  boil  for  his 
appearance  to  answer  the  indictment,  applied, 
while  out  under  bail,  to  be  discharged  by  writ 
of  habeas  corpus,  on  the  ground  of  delay  in  the 
prosecution.  Tbe  court  beld  that  the  Statute 
of  Pennsylvania,  which  was  a  re-enactment  of 
the  Habeas  Corpus  Act  of  81  Charles  II.,  chap. 
2.  spoke  of  persons  committed  or  detained,  and 
clearly  did  not  apply  to  a  person  out  on  ba" 
And  Mr,  Justice  Yeates  very  pertinently  i 

auires  "  Would  not  a  habeas  corpus  directed  . 
■e  bail  of  a  supposed  offender  be  perfectly 
novel?"  And  Smith,  J. ,  said  that  the  inclina- 
tion of  bis  mind  was  that  habeas  corpus  could 
lie  to  the  bail. 

In  a  note  to  the  cases  of  Bex  v.  Dawes,  1  Burr. 
036  and  Ilex  v.  Kessel,  1  Burrow,  638,  the 
same  principle  is  stated,  though  by  whom 
the  note  is  made  noes  not  appear.  Both  these 
persons  were  brought  before  Lord  Mansfield, 
in  the  King's  Bench,  on  a  rule  against  the  com- 
misioners  to  enforce  an  Act  of  Parliament  to 
increase  the  army.  In  both  cases  the  ground 
on  which  tbe  discharge  was  asked  was,  that 
they  were  illegally  pressed  into  tbe  service. 
Lord  Mansfield  discharged  one  because  bis 
statement  waa  found  to  be  correct,  and  re- 
fused the  other  because  his  statement  was  not 

The  note  to  the  report,  apparently  in  ei- 

Elanat  ion  of  tbe  fact  that  they  were  not  brought 
sfore  the  court  by  writ  of  habeas  corpus,  and 
that  no  objection  was  taken  to  the  rule  by  the 
commissioner,  says:  "  Neither  of  these  could 
have  brought  a  habeas  eorpui;  neither  of  thera 
was  in  custody.  Dawes  bad  deserted  and  ab- 
sconded, and  Kessel  bad  been  made  a  corporal. 
No  objection  was  made  by  the  commissioner 
to  the  propriety  of  the  method  adopted."  Chief 
Baron  Comyn  cites  the  cases  as  showing  that 
the  parties  could  oot  bring  habeas  corpus,  be- 
cause they  were  not  in  custody.  4  Comyn,  Dig. 
818,  Habeas  Corpus  B. 

While  tbe  Acts  of  Congress  concerning  this 
writ  are  not  decisive,  perhaps,  as  to  what  is  a 
restraint  of  liberty,  they  are  evidently  framed 
In  their  provisions  for  proceedings  in  such  cases 
on  the  idea  of  tbe  existence  of  some  actual  re- 
straint. Section  754,  Revised  Statutes,  says  the 
application  for  the  writ  must  set  forth  "in 
whose  custody  he  (the  petitioner)  is  detained, 
and  by  virtue  of  what  claim  or  authority,  if 
known";  section  766,  that  "  the  writ  must  be 
directed  to  the  person  in  whose  custody  the 


party  is";  section  767,  that  this  person  shall 
certify  to  the  court  of  justice  before  whom  the 
writ  is  returnable  the  true  cause  of  the  deten- 
tion; and  by  section  759  he  is  required  "  at  the 
same  time  to  bring  the  body  of  the  party  be- 
fore tbe  judge  who  granted  the  writ." 

All  these  provisions  contemplate  a  proceed- 
ing against  some  person  who  has  tbe  immediate 
custody  of  tbe  party  detained,  with  the  power 
to  produce  tbe  body  of  ouch  party  before  tbe 
court  or  judge,  that  he  may  be  liberated  if  no 
sufficient  reason  is  shown  to  the  contrary. 

In  case  of  a  person  who  is  going  at  large, 
with  no  one  controlling  or  watching  bim,  or 
detaining  him,  his  body  cannot  be  produced  by 
the  person  to  whom  the  writ  is  directed,  unless 
by  consent  of  the  alleged  prisoner,  or  by  his 
capture  and  forcible  traduction  into  the  pres- 

The  record  in  the  present  case  shows  that  no 
such  thing  was  done.  The  Secretary  denies 
tbat  Wales  is  in  his  custody,  and  he  does  not 
produce  his  body;  but  Wales,  on  the  direction 
of  the  Secretary,  appears  without  any  compul- 
sion, and  reports  himself  to  tbe  court  and  to  [57 
Justice  Cox  as  he  did  to  the  court-martial. 

We  concur  with  tbe  Supreme  Court  of  the 
District  in  the  opinion  that  the  record  does  not 
present  such  a  case  of  restraint  of  personal  lib- 
erty as  to  call  for  discharge  by  a  writ  of  habeas 

In  thus  deciding  we  ore  not  leaving  the  ap- 
pellant without  remedy  if  his  counsel  are  right 
in  believing  the  court-martial  has  no  jurisdic- 
tion of  the  offense  of  which  he  is  charged.  He 
can  make  that  objection  to  that  court  before 
trial.  Re  can  make  it  before  judgment  after 
the  facta  are  all  before  that'  court.  He  can 
make  it  before  the  reviewing  tribunal. 

If  that  court  finds  him  guilty,  and  imposes 
imprisonment  as  a  part  of  a  sentence,  he  can 
then  have  a  writ  to  relieve  him  of  that  Impris- 
onment. If  he  should  be  deprived  of  office,  ha 
can  sue  for  his  pay  and  have  the  question  of  the 
jurisdiction  of  the  court  which  made  such  an 
order  inquired  into  in  that  suit  If  his  pay  is 
stopped,  In  wholeor  in  part,  he  can  do  the  same 
thing.  In  all  these  modes  he  can  have  relief 
if  tbe  court  is  without  jurisdiction,  and  the  in- 
quiry Into  that  jurisdiction  will  be  more  satis- 
factory after  the  court  shall  have  decided  on 
the  nature  of  tbe  offense  for  which  it  punishes 
him,  than  it  can  before.  And  this  manner  of 
relief  is  more  in  accord  with  the  orderly  ad- 
ministration of  justice  and  the  delicate  relations 
of  tbe  two  classes  of  courts,  civil  and  military, 
than  the  assumption  in  advance  by  the  one 
court  that  the  other  will  exercise  a  jurisdiction 
which  does  not  belong  to  it. 

The  judgment  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia  is  affirmed. 

True  oopr.    Teat: 

JamteH.  McKenney,  Clort,  Bup.  Court,  D.  EL. 

CJtnd --m  U.  S-  W7,  KB;  HOC.  8- ITT. 
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BePartK 
*8]    In  THE  U4.TTTBB  of  ELLIS  G.  HUGHES, 

Petitioner. 

(See  S.  a,  Reporter1!!  ed.,  Ml) 

Costa,  taxation  qf. 

In  an  Original  proceeding  Id  this  court  for  a 

of  mondamu*,  the  docket  foe  and  dlsljurstiaeui 

printing  objections  In  the  nature  of  pleadings  are 
taiBble  hb  costB.  Dlabursemoula  for  printing  brief  b 
Of  counsel  cannot  be  included. 

[No.  8,  Orig.] 
Argued  Apr.  SO,  1886.        Vended  Mag  A, 1885. 

PETITION  for  a  writ  of  mandamv*. 
Motion  to  tax,  as  costs,  (1)  a  docket  fee,  and 
(2)  the  disbursements  of  respondent  for  printing 
briefs  of  counsel,  and  objections  to  filing  n  reply 
to  relator  to  the  return  of  the  respondent. 

For  the  report  of  the  opinion  in  this  caw 
upon  the  merits,  see  ante,  184. 

Mr.  i.  ST.  Dolpb,  for  respondent.  In  sup- 
port Of  motion. 

Mr.  John  H.  Mitchell,  contra. 

Mr,  Chief  Juttiee  Wjtite  delivered  the  opin 
ton  of  the  court: 

It  has  never  been  the  practice  of  this  court, 
in  cases  brought  before  it  under  its  appellate 
jurisdiction,  to  tax,  as  costs,  disbursements  by 
counsel  or  parties  for  printing  briefs.  W 
no  reason  for  adopting  a  different  rule  in 
within  our  original  jurisdiction. 

A  proceeding  in  this  court,  under  its  original 
Jurisdiction,  against  a  judge  of  an  inferior  court 
of  the  United  Slates  to  obtain  a  writ  of  man- 
damuM  requiring  him  to  proceed  in  a  cause 
pending  In  court  before  him,  is  a  civil  cause, 
and  a  docket  fee  is,  therefore,  taxable  in  favor 
of  the  attorney  of  the  prevailing  party,  as  part 
ofthecoats.  The  objections  to  the  filing  of  the 
reply  were  in  the  nature  of  pleadings  in  the 
cause.  Toe  disbursements  for  printing  such 
objections  are  therefore  taxable,  as  cost-  ** 
printing  the  record. 

The  motion.,  to  tar  at  it  relates  to  the  printing  of 
brief*,  it  denied,  but  in  all  eUier  rttpeeU  granted. 

True  copy.    Teat: 

James  H.  Mc  Kenney,  Clerk.  Sup.  Court,  D.  3. 
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Calvin  Amory  Stevens  etal.,  AppU., 


Calvin  Amory  Stevens  et  al.,  AppU,, 


Calvin  Amory  Stevens,  Appt., 

Chicago,  St.  Louis  and  New  Orleans  Railroad 

Company  et  al.    No.  168. 
114  V.  S. 


Ex  Parte  Hughes;  Tenwessek  Bond  Cases. 

Calvin  Amory  Stevens  etal.,  AppU., 


Calvin  Amory  Stevens  etal.,  AppU., 


CALVIN  AMORT  STEVENSetai,.,  Jppfs.,  [664] 

LOUISVILLE,  NASHVILLE  and  GREAT 
SOUTHERN  RAILROAD  COMPANY. 
No.  40. 

Calvin  Amory  Stevens  etal.,  AppU., 

Nashville   and    Northwestern  Railroad  Com- 
pany et  al.    No.  46. 
Calvin  Amory  Stevens,  Appt., 


Calvin  Amory  Stevens,  Appt., 


Calvin  Amory  Stevens  etal.,  AppU., 


Calvin  Amory  Stevens  et  al. ,  AppU. , 


Calvin  Amory  Stevens  etal.,  AppU., 


CALVIN  AMORY  STEVENS  etal.,  AppU., 

THE  CINCINNATI.  CUMBERLAND  GAP 
and  CHARLESTON  RAILROAD  COM- 
PANY et  at.  No.  63. 

Calvin  Amory  Stevens  et  al.,  AppU., 

Knoxville  and  Kentucky   Railroad   Company 

etal.    No.  68. 

Calvin  Amory  Stevens  et  al. ,  AppU. , 


Calvin  Amory  Stevens  et  at.,  AppU., 
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Ttnncuee  internal  improvement  bond* — knitt- 
er* not  entitled  to  benefit  of  mortgagee  taken 
by  tJie  State — construction  of  statute*. 

1.  Tho  statutory  lien  with  which  the  State  of 
Tennessee  was  Invested,  upon  the  issue  of  Its  bonds 
to  railroad  companies  under  the  Internal  Improve- 
ment Act  of  February  11,  Inland  the  several  Acta 
amendatory  thereof,  was  created  solely  for  the 
security  of  the  State.  Under  the  Aota  creating  said 
lien,  toe  holders  of  the  bonds  are  not  entitled  to  lla 
benefit. 

a.  When  a  etntelenilelu)  own  bonds,  taking  back 
security  for  their  payment,  the  presumption  Is 
strong  that  It  intends  by  means  of  such  security  to 
Indemnify  Itself  against  loss  by  reason  of  the  loan 
Of  its  credit,  rather  than  to  protect  those  who  may 
afterwards  become  holders  of  such  bonds  against 
the  eoDsjequences  of  its  own  repudiation  or  Inability 
to  pay.  In  this  case  this  presumption  Is  supported 
by  express  provisions  of  the  legislation  under  which 
the  bonds  were  Issued  and  by  which  the  lien  was 

8.  Hand  v.  6.  C.  li.  Co..  IE  S.  C-  Bit,  and  The  Bind- 
ing Fund  Cases,  bit.  25,  L  ed.,  72S,  distinguished. 


Brandt,  Bur.  &  Guar.,  g  21;  Robinton  T. 
Gee.  1  Ves.  361;  -Bowker  y.  Bull,  1  Sim, 
(N.  8.),  29;  Lord  Harberton  t.  Bennett,  Beatty, 
886;  Rowan  r.  Mfg.  Co.,  83 Conn.,  1;  Barnett. 
Mott,  64  N.  T.,  897;  Boy  t.  Bramhali,  19  K. 
J.  Eq.,S68;£HtT.  Witmer,% Phils., 72; Lour* 
v  McKinney,  68  Pa.  8L,  29i;Whiter.Ault,  19 
Ga.,  651;  Ryan  y.  Trtitteet  of  Bnaumetttnen,  14 
HI.,  20;  Chrittner  v.  Brown,  16  Iowa,  180. 

It  by  no  means  follows  that,  because  the 
State  is  not  liable  on  its  bonds,  the  compa- 
free  from  responsibility  under  their 
statutory  mortgages. 

B.  B.  Co.  y.  SohutU,  108  U.  8.,  118  (Bk.  26, 
L.  ed.  827). 

A  promise  made  by  A  to  B,  to  pay  0,  may 
be  sued  upon  directly  by  G  against  A. 

Moore  v.  Stovatt,  %  Lea,  643;  Hendriek  t. 
Lindsay,  98  U.  8.,  148  (Bk.  28,  L.  ed.  866); 
Pom.,  Bern.,  §189. 

It  matters  not  tbat  the  contract  is  embodied 
la  or  required  by  a  statute. 

Furman  v.  Nichol,  8  Wall.  {76  TJ.  8.,  bk, 
18,  L.  ed.  870);  Keith  t.  Clark,  97  U.  8.,  471 
(Bk.  24,  L.  ed.  1077);  Woodruff  v.  Trapnall,  10 
''ow.,  190;  Currant.  Arkantat,  16 How.,  804. 

But  here  the  bondholder  is  in  direct  legal 


The  argument  in  these  cases  was  exhaustive, 
twenty-one  briefs  being  filed,  which  contained 
over  eighteen  hundred  printed  pages.  Only 
a  few  of  the  main  points  and  authorities  of  the 
rounsel  for  appellants  canbe  here 


.  Gardner,  Edgar  01.  Johnson,  Ed- 
ward Colston  and  W.  S.  Pierce,  Jr. 

appellants. 

Mr.  CJiarU*  O'Connor,  also  oV  counsel  for 
appellants,  died  before  the  hearing  in  this 
court.  He  took  part  In  tbn  rjgument  in  the 
court  below. 

I.  The  object  of  the  Act  was  to  Indemnify 
the  State  by  payment  to  the  creditor. 

The  contract  written  in  the  law,  and  which 
the  statutory  lien  secures,  is  payment,  not  in- 
demnity. 

See  Brandt,  Bur.  &  Guar.,  I  177,  p.  256. 

Rice  v.  Southoate,  16  Gray,  142;  Planter*'  Bk. 
v.  Douylan,  2  Head,  699;  Wicker  v.  Boppoek, 
6  Wall.,  99  (78  U.  S.,  bk.  18,  L.  ed.  753);  Port 
v.  Jackion,  17  Johns.,  289. 

II.  Sovereignty  does  not  protect  the  State.  A 
State,  otherwise  sovereign,  when  entering  into 
commercial  relations  of  this  kind  occupies  a 
position  legally  indentical  with  that  or  any 
trader  or  other  private  person. 

Moodalay  v.  Morton,  1  Bro.  Ch.,  471;  Sat. 
Fund  Soe.  v.  Philadelphia,  81  Pa.  St..  175;  U. 
S,  Bk.  v.  Planter1! Bk.,  9  Wheat.,904;  Floyd  Ae- 
eeptance*.  7  Wall.,  666  (74 U.  S,  bk.  19,  L.  ed. 
169);  U.  S.  v.li.  R.  Co., 98  U.S.,  (113  (Bk.  25, 
L.  ed.  154);  White  v.  R.RCb.,  7Heisk.,646. 

The  Slate  is,  in  this  case,  at  least  so  far  as  the 
railroad  companies  are  concerned,  a  surety. 

"When  property  of  any  kind  is  mortgaged 
or  pledged  by  the  owner  to  answer  for  the  debt, 
default  or  miscarriage,  of  another  person,  such 
properly  occupies  the  position  of  a  surety  or 
guarantor,  and  anything  which  would  discharge 
""i   individual   surety   —  — ~'  " 


Furman  v.  Niehol,  tupra;  Miller  y.  Billing*- 
ly,  41  Ind,  489;  Baesett  v.  Bughet,  43  Wis., 
819;  Trimble  v.  StroUier,  26  Ohio  St,  878) 
Baltey  v.  Reed,  9  Paige,  446;  Blyer  »,  Mem- 
hoUand,  2  Sandf.  Ch.,  478;  Marth  v.  Pike,  10 
Paige,  696;  Hartleys.  Harrison,  24  N.T.,  170; 
Price  v  TruedtU,  28  N.  J.  Eq.,  200;  Anthony 
v.  Herman,  14  Kan.,  494;  ScJimueker  v.  Sibert, 
18  Kan.,  104;  Opdykev.R,  R.  Co.,  8  Dill,  65; 
Baoaley  v.  Watert.T  Ohio  Bt.,  359;  Kabbermaim 
v.  Wiikamp,  64  HI.,  179;  Wilson  r.  Bevant,  K 
111.,  282;  Birdt.  Laniue,  7  Ind,.  616;  Marlett 
v.  Wilton,  SO  Ind.,  240;  Belnu  v.  Kearnt,  4C 
Ind.,  124. 

The  Railroad  Companies  are  the  principal 
debtors. 

In  the  Circuit  Court  it  was  much  insisted 
that  the  contract  of  lien  must  necessarily  be 
treated  as  pne  between  tbe  Slate  and  the  com- 

Sany,  because  it  related  to  "the  payment  of  a 
ebt  in  which  the  party  is  i,  an  unknown 
quantity." 

The  answer  to  this  Is  furnished  by  the  cases 
already  cited  of  Curran  y.  Arkantat,  Woodruff 
v.  Trapnall.  Furman  t.  Siehot  and  Keith  r. 
Clark. 

III.  A  mortgage  to  a  surety,  conditioned  to 
pay  the  creditor,  creates  a  trust  for  the  creditor. 

In  such  cases  mortgagor  and  mortgagee  can- 
not, without  the  consent  of  the  creditor,  re- 
lease the  surety  to  his  disadvantage. 

BreedloDC  v.  Bummertille,  8  Terg.,  267;  Kin- 
icy  v.  McDcarmon,fi  Cold.,  o92;8aylor!v.  So*. 
lort.S  Tenn.,  535;  Brandt,  Sur.A  Guar.,  S  282; 
Mote*  v.  Murgatroyd,  1  Johns.  Ch.,  119,  per 
Chancellor  Kent;  Prieev.  TruadeU,  28N.  J.Eq., 
204;  Ware  v.  Otit,  SQiecoL, 387;  Pari*  v. Ilulett, 
28  Vt.,3m;Ea*tmanv.Fo*ter,8  Met.,  19;  Heath 
v.  Band,  1  Paige,  829;  Curtit  v.  Tyler,  9  Paige, 
432;  Kramer  and  Rahm't  Appeal.  87  Pa.  St., 
79;  Boyd  v.  Parker,  48  Sid.,  182;  Robert*  t. 
Calvin-,  8  Gratt.  858;  Carpenlerv.  Bowen,  43 
Miss.,  28;  Ron  v.  Wilton,  7  Sm.  &  M.,  768; 
Otborn  t.  Noble,  46  Hiss. ,  449. 
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Private  rights  do  not  perish  because  a  State 
shirks  her  duty  aa  trustee. 

Oiborn  t.  Bk.  of  U.  8.,  9  Wheat.,  788;  Davit 
T.  Qrmi.lt  Wall.,  208  (88  TJ.  8.,  bk.  ai.L.ed. 
4*7);   Young  v.  R.  R.  Co.,  2  Woods,  608. 

It  is  a  familar  principle  of  federal  law,  that 
unless  he  whose  absence  Is  complained  of  is  an 
Indispensable  party,  the  federal  court  will  pro- 
ceed to  a  decree  without  him. 

Payne*-  Uook.l  Wall., 481(74  U. &, bk.  19, 
L.  ed.  862);  Ober  T.  Gallagher,  S3  U.  S.,  204 
(Bk.  28,  L.  ed.  880);  ifofrf  Co.  v.  W<k&,  97  U. 
8.,  21  (Bk.  34,  L.  ed.  1)19). 

Jfr.  Wm.  M.  Ramsey,  for  John  B.  Smith, 
trustee  of  the  L.  N.  &G.  3.R  R  Co.,the  M.  C. 
A  L.  R  R  Co.  and  the  M.  ft  0.  R.  R.  Co., 
appellees. 

Mr.  John  A,  Campbell,  for  the  M.  ft  O. 
R  R  Co.,  the  C.  St.  L.  ft  N.  0.  B.  R  Co. 
and  the  111.  Cent.  R.  R  Co.,  appellees. 

Mr.  P.  Hamilton,  for  the  M.  &  0.  R  R 
R  Co.  ef  ni.,  appellees. 

Mr.  Cha*.  P.  Soathmajrd,  for  the  E. 
Tenn.,  Ta.  &  Ga.  R.  R.  Co.,  the  C.  C.  G.  & 
C.  R  R  Co.  and  the  M.  ft  C.  R  B.  Co.,  ap- 
pellees. 

Meters.  D.  H.  Poaton  and  W,  K.  Post  on, 
ft*  the  M.  A  C.  B.  R  Co.  and  the  E.  Tenn., 
Ta.  &  Oa.  R  R  Co.,  appellees. 

Must*.  L.  W.  Humes,  W.T.  C,  Homes 
and  also  J.  B.  Heiakell,  for  the  M.  &  C.  R. 
R  Co.,  appellee. 

Jfr.Wm.  M.  Baxter,  for  the  K .  &  Ky,  B. 
R  Co.  and  the  K.  &  0.  BR  Co.  jippcllees. 

Messrs.  E.  Baxter  and  Russell  Houston, 
for  the  L.  N.  &  G.  S.R  B.  Co.,  the  N.  &  C.  R 
R  Co.  and  the  M.  C.  &  L.  R.R.  Co.,  appellees. 

Mr  Edward  H.  East,  for  the  N.  &  C. 
R  R  Co.,  the  N.  &  N.  W.  R.  R.  Co.,  the 
Hem.  ft  M.  R  R  Co.  and  the  W.  &  Ala.  R 
R  Co.,  appellees. 

Messrs.  George  Brown,  James  T. 
Shields  and  John  K.  Shield*,  for  the  E. 
Tenn.  Ta.  ft  Oa  R.  B.  Co.,  appellee. 

Mr.  James  Fentress,  for  the  C.  St.  L.  R. 
ft  N.  O.  R  R.  Co.,  appellee. 

Mr  E.  L.  Russell,  for  th.i  M.  &  O.  R.R 
Co.,  appellee. 

!       Mr.  Chief  Juttiee  Watte  delivered  theopin- 
Ion  of  the  court: 

These  are  suits  brought  by  the  holders  of  un- 
paid bonds  of  the  State  of  Tennesee,  issued  to 
various  railroad  companies  under  the  Act  of 
February  11,  1852,  "to  establish  a  system  of 
Internal  improvements,"  to  enforce  the  Hen 
which  was  vested  in  the  State  by  that  Act,  on 
the  property  of  the  companies  respectively,  as 
security  for  the  payment  of  the  bonds  ana  the 
accruing  interest  thereon.  The  sections  of  the 
Act  on  which  the  rights  of  the  parties  depend 
are  1,  2,  S,  4,  5,  8  7,  10,  13,  13andl4.  These 
are  as  follows: 

"Section  1.  Be  it  cnartedby  the  General  At- 
tembly  of  tiie  State  of  Tennesee,  That  whenever 
the  East  Tennessee  and  Virginia  Railroad  Com- 
pany shall  have  procured  bona  fide  subscrip- 
tion* for  the  capital  stock  in  said  company  to 
an  amount  sufficient  to  grade,  bridge  and  pre- 
pare for  the  iron  rails  the  whole  extent  of  the 
main  trunk  line  proposed  to  be  constructed  by 
•aid  company,  audit  shall  be  shown  by  said 
114  U.  8. 


company  to  the  Governor  of  the  State  that  said  [66( 
subscriptions  are  good  and  solvent,  and  when- 
ever  said  company  shall  hare  gmded,  bridged, 
and  shall  have  ready  to  put  down  the  necessary 
timbers  for  the  reception  of  rails,  and  fully  pre- 
pared a  section  of  thirty  miles  of  said  road  at 
either  terminus,  in  a  good  and  substantial  man- 
ner, with  good  materials,  for  putting  on  the 
Iron  rails  and  equipments,  and  the  Governor 
shall  be  notified  of  these  facts,  and  that  said 
section,  or  any  part  thereof,  is  not  subject  to 
any  lien  whatever,  other  than  those  created  in 
favor  of  the  State  by  the  Acts  of  1851-2,  by 
the  written  affidavit  of  the  the  chief  engineers 
and  president  of  said  company,  together  with 
the  written  affidavit  of  a  competent  engineer 
by  him  appointed,  at  the  cost  of  the  company, 
to  examine  said  section,  then  said  Governor 
shall  issue  to  said  company  coupon  bonds  of  the 
State  of  Tennessee,  to  an  amount  not  exceed- 
ing eight  thousand  dollars  per  mile  on  said  sec- 
tion, and  on  no  other  condition,  which  bonds 
shall  be  payable  at  such  place  in  the  United 
States  as  the  president  of  the  company  may 
designate,  bearing  an  interest  of  sixper  centum 

C  annum,   payable   semi-annually,  and  not 
'ing  more   than  forty  nor  less  than   thirty 

Sec.  2.  Be  HenaeUd,  That  the  bonds  before 
specified  shall  not  be  used  by  said  company  for 
any  other  purpose  than  for  procuring  the  iron 
rails,  chairs,  spikes  and  equipments  for  said 
section  of  said  road,  and  for  putting  down  said 
iron  roils;  and  the  Governor  shall  not  issue  the 
same  unless  upon  the  affidavit  of  said  presi- 
dent, and  a  resolution  of  a  majority  of  the 
board  of  directors  for  the  time  being,  Hint  said 
bonds  shall  not  be  used  for  any  other  purpose 
than  for  procuring  the  said  iron  rails,  chairs, 
spikes  and  equipments  for  said  section,  and  for 
putting  down  said  iron  rails;  and  the  Governor 
shall  have  power  to  appoint  a  commissioner  to 
act  under  oath,  in  conjunction  with  said  presi- 
dent. In  negotiating  said  bonds  for  the  pur- 
poses aforesaid,  and  to  act  in  any  other  mat- 
ters pertaining  lo  said  company,  where  the  in- 
terest  of  the  State,  in  the  opinion  of  the  Gover- 
nor, may  require  it. 

Sec.  a.  Be  it  enacted.  That  so  soon  as  the 
bonds  of  the  State  shall  have  been  issued  for 
thb  first  section  of  the  road  as  aforesaid,  they  [867 
shall  constitute  a  lien  upon  said  section  so  pre- 
pared as  aforesaid,  including  the  road-bed,  right 
of  way,  grading,  bridges  and  masonry,  upon 
all  the  stock  subscribed  for  in  said  company. 
and  upon  said  iron  rails,  chairs,  spikes  and 
equipments,  when  purchased  and  delivered; 
and  the  State  of  Tennessee,  upon  the  i: 


said  company  Ol 

thereon  as  the  same  becomes  due. 

Sec.  4.  Be  it  enacted,  That  when  said  com- 
pany shall  have  prepared  as  aforesaid  a  second 
section,  or  any  additional  number  of  sections,  of 
enty  miles  each  of  said  road,  connecting  with 
section  already  completed  for  the  iron  rails, 
chairs,  spikes  and  equipments,  as  provided  in 
the  first  section  of  this  Act,  and  the  Governor 
shall  be  notified  of  the  facts  as  before  provided, 
he  shall,  in  like  manner,  issue  to  said  company 
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Hke  bonds  of  tbe  State  of  Tennessee,  to  an 
equal  amount  with  that  before  issued  under  the 
tint  section  of  this  Act,  for  each  and  every  sec- 
tion of  twenty  miles  of  said  road  ag  prepared  as 
aforesaid,  but  upon  the  terms  and  conditions 
hereinbefore  provided-  and  upon  the  issuance 
of  the  said  bonds  the  State  of  Tennessee  shall 
be  invested  with  a  like  mortgage  or  lien  with- 
out a  deed  from  said  company,  upon  said  stock, 
and  upon  Baid  ilrst  and  additional  section  or 
sections  of  said  road  so  prepared,  upon  the 
rails  and  equipments  put,  or  to  be  put,  upon  the 
same, for  the  payment  of  said  bonds  and  the  ac- 
cruing interest  thereon;  Provided,  That  if  the  last 
section  of  said  road  shall  be  less  than  twenty 
miles,  or  if  the  railroad  proposed  to  be  construct- 
ed by  any  company  hereinafter  specified  shall  be 
less  than  thirty  miles  in  extent,  bonds  of  the 
State  shall  be  issued  for  such  section  or  such  rail- 
road as  may  be  less  than  thirty  miles  in  extent 
for  an  amount  in  proportion  to  thu  distance,  as 
provided  in  this  Act,  but  upon  the  same  terms 
and  conditions  in  all  respects  as  required  in 
regard  to  the  bonds  to  be  issued  for  the  other 
sections  of  said  road.  And  when  the  whole  of 
said  road  shall  be  completed  the  State  of  Ten- 
nessee shall  be  invested  with  a  lien,  without  a 
deed  from  the 'company,  upon  tbe  entire  road. 
Including  the  sloes:,  right  of  way,  grading, 
168]  bridging,  masonry,  iron  rails,  spikes,  chairs, 
and  the  whole  suiters  true  lure  and  equipments, 
and  all  tbe  property  owned  by  the  company  as 
Incident  to  or  necessary  for  its  business,  and  all 
depots  and  depot  stations,  for  the  payment  of 
all  of  said  bonds  issued  to  the  company  as  pro- 
vided in  this  Act,  and  for  tbe  interest  accruing 
on  said  bonds.  And  after  the  governor  shall 
have  issued  bonds  for  the  first  section  of  the 
road,  it  shall  not  be  lawful  for  the  said  compa- 
ny to  give,  create  or  convey  to  any  person 
or  persons,  or  body  corporate  whatever,  any 
lien,  incumbrance  or  mortgage  of  any  kind 
which  shall  have  priority  over,  or  come  in  con- 
flict with,  the  lien  of  the  State  herein  secured, 
and  any  such  lien,  incumbrance  or  mortgage 
shall  be  null  and  void  as  against  said  lien  or 
mortgage  of  the  State,  and  the  said  lien  or 
mortgage  of  the  State  shall  have  priority  over 
all  other  claims  existing  or  to  exist  against  said 
oompany. 

Sec.  5.  Be  it  enacted.  That  it  shall  be  the  duty 
of  said  company  to  deposit  in  the  Bankof  Ten- 
nessee, at  Nashville,  at  least  fifteen  daya  be- 
fore the  interest  becomes  due,  from  time  to 
time,  upon  said  bonds  issued  as  aforesaid,  an 
amount  sufficient  to  pay  such  interest,  includ- 
ing exchange  and  necessary  commissions,  or 
satisfactory  evidence  that  said  interest  has  been 
paid  ofc  provided  for;  and  if  said  company  fail 
to  deposit  said  interest  aa  aforesaid,  or  fur- 
nish the  evidence  aforesaid,  It  shall  be  the 
duty  of  the  comptroller  to  report  that  fact 
to  the  Governor,  and  the  Governor  shall  imme- 
diately appoint  some  suitable  person  or  per* 
sons,  at  the  expense  of  the  company,  to  take 
possession  and  control  of  said  railroad,  and  all 
the  assets  thereof,  and  manage  the  same  and 
receive  the  rents,  issues,  profits  and  dividends 
thereof,  whose  duty  it  shall  be  to  give  bond 
and  security  to  the  State  of  Tennessee,  in  such 

Snalty  as  the  Governor  may  require,  for  the 
itbful  discharge  of  his  or  their  duty  as  re- 
ceiver or  receivers,  to  receive  said  rents,  issues, 
BM 


profits  and  dividends,  and  pay  over  the  same, 
under  the  direction  of  the  Governor,  toward  tbe 
liquidation  of  such  unpaid  Interest.  And  it 
said  company  fail  or  refuse  to  deliver  up  said 
road  to  the  person  or  persons  so  appointed  by 
the  Governor,  tbe  person  so  appoint .d  shall  re- 
port that  fact  to  the  Governor,  who  shall  forth- 
with issue  his  warrant,  directed  to  the  sheriffs, 
of  the  counties  through  which  said  road  shall  [069 
run,  commanding  them  to  take  possession  of 
said  road,  fixtures  and  equipments,  and  every- 
thing pertaining  thereto,  and  place  the  said  re- 
ceiver in  full  and  complete  possession  of  the 
same,  and  said  receiver  so  appointed  shaH  con- 
tinue in  the  possession  of  said  road,  fixtures  and 
equipments,  and  run  the  same,  and  manage  the 
entire  road,  until  a  sufficient  sum  shall  be  real- 
ized, exclusive  of  the  costs  and  expenses  inci- 
dent to  said  proceedings,  to  pay  off  and  dis- 
charge the  interest  as  aforesaid,  due  on  said 
bonds;  which  being  done,  the  receiver  shall 
surrender  said  road  and  fixtures  and  equip- 
ments to  said  company.  The  comptroller  shall 
from  time  to  time  settle  the  accounts  with  the 
receiver,  and  the  balance  shall  be  deposited  in 
the  treasury  of  the  State.  The  comptroller  Is 
authorized,  and  it  is  made  his  duty,  upon  hi* 
warrant  to  draw  from  the  treasury  any  sum  of 
money  necessary  to  meet  the  interest  on  such 
bonds,  as  may  not  be  provided  for  by  the  com- 
pany, as  provided  for  in  this  Act,  and  the  com p 
trailer  shall  report  thereof  to  the  General  Assam- . 
bly  from  time  to  time. 

Sec.  6.  Be  it  enaetxl.  That  if  said  company 
shall  fail  or  refuse  to  pay  any  of  said  bonds  when 
they  fall  due,  it  shall  be  the  duty  of  the  Gover- 
nor to  notify  the  Attorney-General  of  the  district 
in  which  is  situated  the  place  of  business  of  said 
company,  of  the  fact;  and  thereupon  said  Attor- 
ney-General shall  forthwith  file  a  bill  against 
said  company,  in  the  name  of  the  State  of  Ten- 
nessee, in  the  Chancery  or  Circuit  Court  of  the 
county  in  which  Is  situated  aaid  place  of  busi- 
ness, setting  forth  the  facts;  and  thereupon  aaid 
court  shall  make  all  such  orders  and  decrees  in 


railroad  to  be  placed  in  the  hands  of  a  receiver 
ordering  the  sale  of  said  road,  and  all  tbe  prop- 
erty and  assets  attached  thereto  or  belonging  to 
said  company  or  in  such  other  manner  as  the 
court  may  deem  beat  for  the  Interest  of  tbe 
State. 

Sec.  T.  Be  it  enacted.  That  at  the  end  of  five 
years  after  the  completion  of  said  road,  said 
company  shall  set  apart  on*  per  centum  per  an-  [870; 
nam  upon  the  amount  of  bonds  issued  to  too 
company,  and  shall  use  the  same  in  the  par- 
chase  of  hoods  of  the  State  of  Tennessee,  which 
bonds  the  company  shall  pay  into  the  treasury 
of  the  State,  alter  assigning  them  to  the  Gov- 
ernor, and  for  which  the  Governor  shall  give 
said  company  a  receipt,  and  as  between  the 
State  and  said  company,  the  bonds  so  paid  in 
shall  be  a  credit  on  the  bonds  issued  to  the 
company;  and  bonds  so  paid  In,  and  the  Inter 
est  accruing  thereon,  from  time  to  time,  shall 
be  held  and  used  by  the  State  as  a  sinking  fund 
for  the  payment  of  tbe  bonds  issued  to  the 
company;  and  should  said  company  n ' — 
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any  of  the  bonds  Issued  to  It  under  the  provt- 
rions  of  this  Act,  they  shall  be  a  credit  as  afore- 
said, and  canceled.     And  should  saidcompany 


mply  with  the  provisions  of  this  sec- 
all  be  proceeded  apai 
in  the  fifth  section  of  this  Act. 


tion,  It  shall  be  proceeded  against,  aa  provided 


Sec.  10.  Be  it  enacted.  That  the  provisions 
of  this  Act  shall  extend  to  and  embrace  the  Chat- 
tanooga, Harrison,  Georgetown  and  Charles- 
town  Railroad  Company,  the  Nashville  and 
Northwestern  Railroad  Company,  the  Louis- 
ville and  Nashville  Railroad  Company,  the 
Southwestern  Railroad  Company,  the  McMlnn- 
ville  and  Manchester  Railroad  Company,  the 
Memphis  and  Charleston  Railroad  Company, 
the  Nashville  and  Southern  Railroad  Company, 
the  Mobile  and  Ohio  Railroad  Company,  the 
Nashville  and  Memphis  Railroad  Company,  the 
Nashville  and  Cincinnati  Railroad  Company, 
the  East  Tennessee  and  Georgia  Railroad  Com- 
pany, the  Memphis,  Clarksville  and  Louisville 
Railroad  Company,  and  the  Winchester  and 
Alabama  Railroad  Company,  so  far  as  the  main 
trunk  roads  to  be  constructed  by  said  companies 
lie  within  the  limits  of  this  State,  and  not  other- 
wise, and  said  companies  shall  have  all  the 
powers  and  privileges  and  be  subject  to  all  the 
restrictions  and  liabilities  contained  in  this  Act 

Sec  12  Be  it  enacted.  That  the  State  of  Ten- 
nessee expressly  reserves  the  right  to  enact  by 
the  Legislature  thereof,  hereafter,  all  such  laws 
as  may  be  deemed  necessary  to  protect  the  in- 
terest of  the  State,  and  to  secure  the  State 
against  any  loss  in  consequence  of  the  issuance 
71]  o?  bonds  under  the  provisions  of  this  Act;  but 
In  such  manner  as  not  to  impair  the  vested 
rights  of  the  stockholders  of  the  companies. 

"Sec  18.  Be  it  enacted,  That  it  shall  be  the 
duly  of  the  Governor,  from  time  to  time,  when 
mere  shall  be  reliable  Information  given  to  him 
that  any  railroad  company  shall  have  fraudu- 
lently obtained  the  issuance  of  bonds  of  the 
State,  or  shall  have  obtained  any  of  said  bonds 
contrary  to  the  provisions  of  this  Act,  be  shall 
notify  the  Attorney-General  of  this  State,  whose 
duty  it  shall  be  forthwith  to  institute,  in  the 
name  of  the  State,  a  suit  in  the  Circuit  or 
Chancery  Court  of  the  county  of  the  place  of 
business  of  the  company,  setting  forth  the  facts. 
And  when  the  fact  shall  satisfactorily  appear 
to  the  court  that  any  of  said  bonds  shall  have 
been  fraudulently  obtained,  or  obtained  con- 
trary to  the  true  intent,  meaning  and  provisions 
of  tnis  Act,  then,  and  in  such  case,  the  court 
shall  order,  adjudge  and  decree,  that  said  road 
lying  in  the  State,  with  all  the  properly  and 
assets  of  said  company,  or  a  sufficiency  thereof, 
shall  be  sold,  ana  the  proceeds  shall  be  paid 
into  the  treasury,  and  it  Shall  be  the  duty  or 
the  comptroller  Immediately  to  vest  the  same  in 
stocks,  creating  a  sinking  fund,  as  provided 
for  In  the  seventh  section  of  this  Act.  And 
said  company  shall  forfeit  all  rights  and  privi- 
leges under  the  provisions  of  this  Act,  and  the 
stockholders  thereof  shall  be  individually  liable 
for  the  payment  of  the  bonds  so  fraudulently 
obtained  by  such  company,  and  for  all  other 
losses  that  may  fall  upon  the  State  In  conse- 
quence of  the  commission  of  any  otber  fraud 
by  such  company,  excepting  such  stockholders 
aa  may  show  to  the  said  court  that  they  were 
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ignorant  o'  or  opposed  to  the  perpetration  of 
such  fraun*  by  the  company. 

Sec.  14.  Beitcnacted.  Tliat  in  the  event  any 
of  the  roads,  fixtures  or  property  belonging  to 
any  of  said  roads  shall  be  sold  under  the  pro- 
visions of  this  Act,  It  shall  be  the  duty  of  tbe 
governor  to  appoint  an  agent  for  the  State,  who 
shall  attend  said  sale  and  protect  the  interests 
Of  tbe  State,  and  shall,  if  necessary  to  protect 
said  interest,  buy  in  said  road  or  property,  in 
the  name  of  the  State;  and  in  case  said  agent 
shall  purchase  said  road  for  the  State,  the 
Governor  shall  appoint  a  receiver,  who  shall 
take  possession  of  said  road  and  property,  and 
use  the  same  as  provided  for  in  tbe  fifth  section  [072] 
of  this  Act,  and  said  receiver  shall  settle  with 
the  comptroller  semi-annually  until  the  next 
meeting  of  the  General  Assembly." 

On  the  21st  of  February,  1863,  an  Act  was 
passed  providing  for  the  identification  of  the 
bonds  to  be  issued  to  tbe  several  companies 
under  tbe  Act  of  February  1 1,  the  material  parts 
of  which  are  sees.  7,  8  and  B,  as  follows: 

"Sec,  7.  Be  it  further  enacted,  That  tbe  dif- 
ferent internal  Improvement  companies,  to 
whom  the  bonds  of  the  State  may  be  lent  under 
the  different  Acts  of  the  present  Legislature, 
shall  pay  the  expenses  of  engraving  and  pre- 
paring the  same. 

Sec.  8.  Be  it  enacted,  That  tbe  Governor  of 
the  State  shall  cause  to  be  engraved  and  printed 
the  bonds  which  may  be  issued  under  tbe  Acts 
of  the  present  General  Assembly,  as  a  loan  made 
to  internal  improvement  companies,  and  the 
said  bonds  shall  bear  date  on  the  first  day  of 
January  prior  to  their  issuance,  and  the  coupons 
thereto  shall  be  payable  on  the  first  days  of  Jan- 
uary and  July  of  each  year. 

Sec.  9.  Beit  enacted.  That  the  coupons  shall 
be  signed  and  numbered  by  the  comptroller, 
and  the  bonds  shall  be  countersigned,  sealed 
and  numbered  by  the  Secretary  of  Slate,  and 
upon  delivering  said  bonds  to  the  company 
authorized  to  receive  the  same,  the  Secretary  of 
State  shall  take  a  receipt,  reciting  the  number, 
date,  and  amount  of  said  bonds,  in  a  well 
bound  book  to  be  deposited  in  his  office,  and 
the  comptroller  and  Secretary  of  State  shall  each 
be  entitled  to  receive  twenty -five  cents  for  each 
bond  so  prepared,  to  be  paid  by  the  party  re- 
ceiving the  said  bond." 

By  sections  5  and  6  of  an  Act  of  February  21, 
1856,  tbe  sinking  fund  provisions  of  the  Act  of 
1852  were  changed  as  follows: 

"Sec.  5.  Be  it  further  enacted.  Thatitshallbe 
the  duty  of  the  several  railroad  companies  in 
this  State,  who  havereceived,  or  may  hereafter 
receive,  bonds  of  the  State,  or  the  indorsement 
of  their  bonds  by  the  State  to  aid  in  the  con- 
struction of  their  several  roads,  under  the  pro- 
visions of  the  Act  of  1N51-1852,  and  the  Acta 
amendatory  thereto,  at  the  expiration  of  five 
years  from  tbe  issuance  or  indorsement  of  their 
said  several  bonds,  annually  to  set  apart  and 
pay  over  to  the  treasurer  of  the  State  two  per  [6TS] 
cent  per  annum  upon  all  bonds  which  have 
been  or  may  hereafter  be  issued  or  Indorsed  as 
aforesaid,  as  a  sinking  fund  for  the  ultimate  re- 
demption of  the  bonds  issued  or  Indorsed  as 
aforesaid;  which  sinkinc  fund,  when  paid  over, 
the  Governor,  comptroller  of  the  treasury,  and 
president  of  the  Bank  of  Tennessee  shall  in 
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In  the  bonds  of  the  State,  and  reinvest  all  ac- 
cruing interest  in  like  securities;  and  they  are 
hereby  constituted  a  board  of  commissioners 
for  the  management,  government,  and  control 
of  said  sinking  fond 

Sec  8.  Be  u  further  matted.  That  should 
any  of  said  railroad  companies  fail,  or  refuse 
to  comply  with  the  provisions  of  the  fifth  sec- 
tion of  this  Act,  It  shall  tx  the  duty  of  the 
Governor  forthwith  to  notify  the  Attorney- 
General  of  the  district  In  which  is  situated  the 
place  of  business  of  said  company  failing  or  re- 
fusing aa  aforesaid,  of  the  fact;  and  thereupon 
the  Attorney- General  shall  immediately  proceed 
against  said  company  to  collect  said  sinking 
fund,  In  the  manner  prescribed  In  the  sixth 
section  of  an  Act  entitled  'An  Art  to  Establish  a 
System  of  Internal  Improvements  in  this  Slate,' 
pasr-d  February  11,  lSiiS." 

By  another  Act,  passed  March  30,  1860,  the 
anme  provisions  were  further  amended  as  fol- 

"Bec.  1.  S«  it  eiiactedby  the  General  Anembly 
of  Tmmettce,  That  the  money  or  bonds  that 
have  heretofore  or  may  be  paid  by  the  cities  or 
railroad  companies  in  this  State  to  the  sinking 
fund  commi  anion  era  by  the  1st  of  January, 
1880,  together  with  the  accruing  interest  there- 
on to  that  date,  shall  be  passed  directly  to  the 
credit  of  the  party  having  so  paid  the  same,  and 
be  a  release  to  said  party  tor  that  amount  on  the 
debt  due  bv  them  to  the  State  of  Tennessee. 

Sec.  2.  Said  bonds  shall  all  be  canceled  by 
said  commissioners,  and,  if  indorsed  bonds  of 
any  railroad  company,  shall  be  canceled  as 
hereinafter  provided  for  the  cancellation  of 
state  bonds,  and  shall  be  delivered  over  to  said 
company  or  corporation,  taking  the  president's 
of  said  company,  or  the  officers'  of  said  com- 
pany receipt  for  the  same,  which  receipt  shall 
be  tiled  and  the  copy  of  the  same  placed  upon  a 
book  which  the  said  commissioners  shall  keep 
[674]  for  that  purpose.  If  state  bonds,  they  shall  be 
canceled  and  filed  in  the  office  of  the  Secretary 
of  Slate  as  hereinafter  provided. 

Sec.  8.  That  after  the  first  day  of  January, 
1800,  all  railroad  companies  or  city  corpor- 
ations who  have  or  may  hereafter  receive  the 
bonds  of  die  State,  or  its  indorsement  of  their 
own  bonds  under  the  general  internal  improve- 
ment law  of  this  State,  or  any  other  law,  shall 
be  required  to  pay  two  and  one  half  per  cent 
per  annum  aa  a  sinking  fund  on  the  amount  of 
the  bonds  so  issued  or  indorsed  by  the  State  for 
said  company  or  corporation,  to  be  paid  in 
equal  installments  on  the  first  days  of  April 
and  October,  five  years  after  the  date  of  said 
bonds,  and  annually  thereafter. 

Sec.  4.  All  bonds  issued  during  anyone  year 
shall  be  dated  on  the  first  day  of  January  of 
that  year: 

Sec,  5.  Said  companies  or  corporations  may 
pay  said  sinking  fund  in  cash  or  in  the  like 
character  of  bonds  that  may  have  been  issued 
or  indorsed  by  the  State  for  aaid  company,  at 
their  face  or  par  value. 

Sec.  6.  If  paid  in  money,  the  commissioners 
shall  Invest  it  immediately  in  the  bonds  of  the 
Slate,  and  shall  have  the  same  canceled  and 
filed  as  heretofore  provided.  Such  bunds  are 
to  he  of  the  same  character  aa  those  Issued  to 


cases  shall  be  passed  directly  to  the  credit  of 
said  company  or  corporation,  and  be  a  release  to 
said  company  or  corporation  from  that  amount 
due  by- them  to  the  State.  The  commissioners 
shall  issue  a  receipt  to  each  company  or  corpo- 
ration for  such  payment,  retaining  a  duplicate 
in  a  well  bound  book  kept  for  that  purpose. 

Sec  8.  Each  and  every  railroad  company  or 
city  corporation  shall  provide  the  Interest  semi- 
annually, as  now  provided  by  law,  on  the 
amount  of  bonds  unpaid  at  the  time  said  Inter- 
eat  falls  due,  and  not  on  the  original  amount 
Issued  to  or  indorsed  by  the  State  for  said  com- 
pany as  heretofore  provided. 

Sec  ».  The  comptroller  of  the  State  shall 
keep  a  regular  account  against  each  company 
or  corporation,  charging  them  with  the  amount 
of  bonds  originally  issued  to  or  Indorsed  for 
said  company  or  corporation  by  the  State,  and      [6751 


ber  of  each  year,  that  he  may  know  how  much 


as  paid  in  or  purchased,  by  cutting  out  the  Gov- 
ernor's and  Secretary  of  State's  names,  and  so 
defacing  each  coupon  that  it  cannot  by  possi- 
bility be  used  or  circulated,  and  shall  file  the 
anme  in  the  Secretary  of  State's  office. 

Sec  11.  This  law  shall  be  hi  full  force  from 
and  after  its  passage,  and  shall  repeal  all  laws 
In  conflict  with  it,  but  shall  not  be  so  construed 
aa  otherwise  to  affect  any  law  on  the  subject  of 
the  sinking  fund  or  the  payment  of  interest  due 
on  state  or  indorsed  bonds." 

Under  these  statutes  state  bonds  were  from 
time  to  time  Issued  to  the  several  enumerated 
railroad  companies  in  the  following  form: 
"  tl  ,000.  11,000. 

No.       United  States  of  America.        No, 
Kimt  aU  men  by  them  promt*.-    That  the 
State  of  Tennessee  acknowledges  to  owe  to 

,  or  order,  One  Thousand  Dollar* 

of  the  lawful  money  of  the  United  States  of 

America,  which  the  said  State  promise*  to  pay 

in  the  City  of  New  York,  on  the  day  of 

,  18    ,  with  Interest  thereon,  at  the 

of  sii  per  cent  per  annum,  according  to 

the  tenor,  ana  upon  the  presentation  of  the  cou- 
pons hereunto  attached.  For  the  payments  of 
said  sums  of  money  and  the  interest  thereon, 
alllie  times  and  places  and  in  the  manner  afore, 
said,  the  faith  of  the  said  State  of  Tennessee  i* 
irrevocably  pledged,  this  bond  being  issued  in 
pursuance  and  by  authority  of  an  Act  of  the 
General  Assembly  of  said  State,  passed  Febru- 
ary 11th,  1802,  to  establish  a  system  of  Internal 
Improvements  In  said  State. 

In  testimony  whereof  and  in  pursuance  of  the 
Acts  aforesaid,  I  ,  Gov- 

ernor of  the  State  of  Tennessee,  have  hereunto     [678] 
subscribed  my  name  officially,  and  caused  the 
same  to  be  countersigned  by  the  Secretary  of 
State,  with  the  great  seal  of  the  State  affixed. 
[  ]  Done  at  the  Executive  Department 

the  City  of  Nashville,  this    day  of    ,18    ." 
To  which  was  attached  the  following  form 
of  coupon: 

"80.    The  Treasurer  State  of       80. 

of  the  Treasurer. 
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Wm  pay  the  bearer  Thirty  Dollars,  In  the 

Cfty  of  New  York,  on  the  first  day  of  January, 

18T7,  being  the  semi-annual  interest  then  falling 

due  on  bond  No.  J.  C.  ButtreU,    80 

Comptroller." 

Upon  the  issue  of  the  bonds,  receipts  were 
executed  by  tbe  companies  respectively,  In  the 
form  required  by  the  statute.  In  a  well  bound 
book  deposited  in  the  office  of  the  Secretary  of 
State.  The  bonds,  after  their  delivery,  were 
sold  In  the  market  by  the  respect  lye  companies. 
In  conjunction  with  the  state  commissioner,  and 
the  proceeds  used  in  the  way  contemplated  by 
toe  statute. 


__*  Involved  In  these  suits  prior  to  the  late 
civil  war.  After  the  beginning  of  the  war, 
however,  but  few  payments  were  made,  and 
various  expedients  were  resorted  to,  from  time 
to  time,  for  relieving  the  companies  from  their 
embarrassments.     IE   1866,  another  Act  was 

S  authorizing  a  further  issue  of  state 
under  which  some  of  tbe  bonds  em- 
In  these  suits  were  put  out  In  this  Act 
tbe  provisions  as  to  tbe  lien  for  tbe  security  of 
the  payment  of  the  bonds  was  substantially  the 
same  as  in  the  Act  of  1862.  None  of  these  de- 
vices, however,  accomplished  the  purpose  the 
State  had  in  view,  and  on  the  35th  of  February, 
1898,  "An  Act  to  Liquidate  the  State  Debt, 
Contracted  In  Aid  of  Railroad  Companies  in 
the  State  of  Tennessee"  was  passed  That  Act 
Is  m  follows: 
"Whereas,  under  the  general   internal  1m- 


to  time,  aid  has  been  gram 
road  companies  by  the  loaning  of  tbe  six  per 
rent  bonds  of  the  State,  to  enable  said  com- 
panies to  Iron,  equip,  build  and  bridge,  and  for 
other  purposes,  which  Is  now  secured  to  the 
State  by  a  first  mortgage  or  lien  ou  the  fran- 
chise, property  and  fixtures  of  respective  rail- 
road companies;  and 

Whereas,  it  is  desirable  for  the  general  wel- 
fare of  the  State  that  the  State  shall  be  reim- 
bursed such  amounts  as  have  been  advanced  to 
the  different  railroad  companies,  as  fast  as  may 
be  practicable;  therefore. 

Section  1.  Be  it  mooted  by  (As  General  At- 
tmbto  of  the  State  of  Tmneaee,  That  tbe  re- 
spective railroad  companies,  or  either  of  them 
that  have  created  indebtedness  to  the  Stale,  are 
hereby  authorized  to  repay  any  amount  of  the 
principal  of  such  indebtedness  as  they  have  re- 
spectively created  in  the  bonds  of  the  State,  in 
such  amount  and  at  such  times  as  may  be  prac- 
ticable; Provided,  however.  That  nothing  in  this 
Act  shall  be  so  construed  as  to  release  said  rail- 
road companies  from  any  lien  which  tbe  State 
may  have  on  the  same  tor  any  unpaid  interest 
now  due  on  said  bonds  of  the  State  authorized 
to  be  surrendered  by  this  Act 

Sec  2.  Be  it  further  enacted.  That  any  rail- 
road company  or  companies  repaying  any  in- 
debtedness due  the  Stale  under  the  provisions 
of  this  Act,  are  authorized  to  issue  bonds  of 
equal  amount  and  denomination  with  the  bonds 
of  the  State  paid  and  delivered  up  for  cancella- 
tion, m  hereinafter  provided,  which  said  rail- 
road bonds,  so  issued  In  lieu  of  anv  equal 
amount  of  state  bonds,  shall  be  certified  to  by 
the  comptroller  and  entered  in  a  book  to  be 
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kept  for  that  purpose,  with  date,  number  ant' 
amount,  and  shall  be  a  lien,  pro  rata  in  amount 
and  of  equal  validity  and  effect  with  the  unre- 
tired  part  of  the  State  Indebtedness  upon  such 
railroad,  and  all  its  property,  franchises,  fix- 
tures and  material. 

Sec.  8.  Be  it  farther  enacted.  That  in  order 
to  facilitate  the  railroad  companies  that  may 
wish  to  avail  themselves  of  the  provisions  of 
this  Act  In  repaying  the  indebted  ness  due  to  the 
State  respectively,  they,  or  any  of  them,  are 
hereby  authorized  to  consolidate  their  property,  [678 
In  whole  or  In  part,  with  other  railroad  com- 
panies, and  issue  bonds  and  stock  as  provided 
for  in  the  second  section  of  this  Act  and  may 
adorn  the  corporate  franchise  of  either  of  the 
roads  as  the  stockholders  may  elect;  and  each 
railroad  company  paying  its  indebtedness,  and 
such  railroad  companies  as  may  consolidate  un- 
der tbe  provisions  of  this  Act,  are  hereby  au- 
thorized to  determine,  by  a  vote  of  the  stock- 
holders of  said  company  or  consolidated  com- 
panies, the  number  of  directors  of  such  com- 
pany, and  elect  the  same  under  the  new  orjran- 
i7Jitiou,  and  that  the  said  directors,  so  elected, 
shall,  according  to  the  by-laws  and  rules  of  said 
corporation,  elect  one  of  their  number  president 
of  said  company. 

Sec.  4.  Be  it  further  enaeUd,  That  the  comp- 
troller of  the  State  shall  receive  from  the  rail- 
road companies,  or  any  of  them,  bonds  of  the 
State  In  such  amounts  as  may  be  presented,  and 
cancel  the  same  in  the  presence  of  the  officer  or 
agent  of  the  railroad  company  paying  them  in, 
and  execute  to  the  said  railroad  company  or 
companies  duplicate  receipts  for  the  amount 
and  number  of  said  bonds  so  paid  In;  and  it 
shall  further  be  the  duty  of  the  comptroller  to 
certify  on  the  bonds  of  any  railroad  company 
or  companies  repaying  indebtedness  due  to  the 
State,  that  tbe  same  has  been  paid,  and  that  the 
so  certified  [bonds]  are  secured  by  first  mort- 
gage; Pivriaed,  Tliat  said  railroad  companies 
sliall  liquidate  their  indebtedness  prior  to  the 
maturity  of  the  bonds  that  have  caused  said  in- 
debtedness; and  be  it  further  provided,  that  said 
bonds,  when  executed  by  the  respective  railroad 
companies,  or  either  of  them,  shall  be  deposited 
with  the  comptroller  of  the  State,  whose  duty  it 
shall  be  to  deliver  said  bonds,  or  any  number  of 
them,  to  the  president  and  directors  of  the  com- 
pany, on  the  deposit  by  said  president  and  direc- 
tors or  authorized  agent  of  an  equal  amount  of 
the  six  per  cent  bonds  of  the  State  of  Tennes- 
see, with  unpaid  coupons  attached:  and  the  com- 
fiany's  first  mortgage  bonds,  authorized  to  be 
ssiied  by  this  Act,  shall  have  no  validity  or 
value  except  the  comptroller's  certificate  is  af- 
fixed on  the  face  of  each  bond,  that  said  bond 
is  executed,  and  issued  and  by  virtue  of  law 
taken  the  place  of  a  bond  of  the  State  and  is 
the  first  mortgage  bond. 

Sec.  5.  Be  if  further  enaeted,  That  the  comp-  [879] 
trailer  shall  be  entitled  to  a  fee  of  one  dollar  on 
each  thousand  dollars  of  the  bonds  certified  as 
aforesaid,  to  be  paid  by  tbe  railroad  company 
for  which  the  same  is  done;  and  it  shall  be  law- 
ful for  the  comptroller  to  discharge  the  duties 


or  this  Act  shall  attach  to  and  become  a  part  of 
the  charter  of  any  railroad  company  or  com- 
panies acting  under  It 
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Bee.  6.  Be  it  further  enacted.  That  by  and 
with  the  consent  of  the  board  of  directors  of 
any  railroad  company  in  this  Slate  under  the 
general  improvement  law  passed  the  11th  of 
February,  1852,  and  all  the  amendments 
thereto,  thai  any  person  or  corporation  may,  by 
paying  the  indebtedness  of  such  railroad  com- 
pany to  the  State  in  the  bonds  of  the  State,  as 
provided  for  by  law,  be,  and  they  are  hereby 
substituted  and  entitled  to  all  the  liens  against 
said  companyfor  Ibe  payment  of  said  debt  that 
tbe  State  had  or  has  by  law,  and  the  Governor 
and  Secretary  of  State  shall  give  such  party  or 
parties  paying  such  indebtedness  a  certificate 
showing  the  facts,  which  shall  be  evidence 
against  said  company  of  sucb  indebtedness  to 
said  individuals  or  corporations. 

Sec.  1.  Be  it  furtlier  enacted.  That  any  per- 
son or  persons  may,  with  tbe  consent  and  ap- 
firobalioa  of  any  railroad  company,  which  is 
ndebted  to,  andforwhich  the  State  of  Tennes- 
see holds  a  lien,  pay  the  said  debt,  so  far  as  tbe 
State  is  concerned,  in  the  bonds  of  the  State,  or 
any  coupons  of  bonds  at  par,  and  the  person  or 
persons  so  paying  the  debt  of  any  railroad  com- 
pany with  the  consent  of  such  railroad  com- 
pany, shall,  upon  filing  with  the  treasurer  of 
this  State  tbe  written  assent  of  said  railroad 
company,  under  the  corporate  seal  of  said  rail- 
road company,  be  entitled  to  have  and  hold  all 
tbe  lien  or  liens  which  tbe  State  of  Tennessee 
had  or  has  upon  said  railroad  or  its  property, 
and  shall  have  tbe  same  right  to  enforce  the 
same  which  the  State  of  Tennessee  had,  the  ob- 
ject and  intent  being  to  place  the  person  or  per- 
sona so  paying  with  the  consent  of  said  railroad 
company  in  tbe  same  position  and  with  the  same 
rights  which  the  State  of  Tennessee  had  pre- 
1080]  vious  to  andbefore  tbe  said  payment,  and  with 
full  power  to  enforce  the  same. 

Sec.  8.  Be  it  further  enacted.  That  any  per- 
son or  persons  who  may,  with  the  consent  and 
approbation  of  any  railroad  company,  pay  any 
part  or  portion  of  thelndebtednessof  such  com- 
pany, aa  provided  in  sec.  — ,  shall  have,  hold, 
and  [be]  subrogated  in  all  the  rights,  privileges, 
and  lien  or  liens  of  the  State,  to  the  extent  of, 
and  in  proportion  to,  the  amount  of  such  In- 
debtedness, with  the  some  rights  and  privileges 
the  State  now  has,  to  the  extent  of  such  pay. 
mentor  payments;  Provided,  The  passage  of  this 
Act  shall  not  decrease  the  lien  of  the  State  upon 
any  railroad  of  the  State  until  the  entire  claim 
of  the  State  is  fully  liquidated,  or  affect  the  in- 
terest of  the  present  bondholders  of  the  State; 
Provided,  That  railroad  companies  which  have 
issued  second  mortgage  bonds,  availing  them- 
selves of  the  provisions  of  this  Act,  shall  ale 
with  the  comptroller  bonds  of  the  some  series 
as  those  loaned  to  such  company,  for  which  tbe 
State  holds  a  first  mortgage  lien;  Provided,  The 
bonds  to  be  issued  by  tbe  company,  under  the 
provisions  of  this  Act,  shall  not  have  a  longer 
tune  to  run  than  the  bonds  of  the  Stale  thus  re- 
leased and  canceled. 
Sec.  9.  Be  it  further  enacted,  That  this  Act 


"  An  Act  for  the  Payment  of  the  State  Debt. 
Section  1.  Beit  enacted  bj/t/ie  General  Atteiu- 
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My  of  die  Stale  of  Tennettee,  That  an  Act  enti- 
tled 'An  Act  to  Liquidate  the  Slate  Debt,  Con- 
tracted inAld  ofRailroad  Companies  in  the  State 
of  Tennessee,'  passed  February  26,  18(3.  be. 
and  tbe  same  is  hereby  amended  so  as  to  allow 
any  railroad  company  which  may  be  Indebted 
to  the  State  by  reason  of  the  bonds  of  the  Slate 
loaned  to  said  railroad  company,  to  pay  into  tin; 
State,  in  liquidation  of  tbe  principal  of  mid  in- 
debtedness, any  of  tbe  legally  issued  six  per 
cent  bonds  of  the  State  of  Tennessee  outstand- 
ing, without  regard  to  series  or  number;  and 
such  payment  shall,  to  the  extent  made,  be  a 
full  and  perfect  discharge  of  the  lien  which  the 
State  bolus  upon  tbe  property  of  such  railroad 
company,  held  by  virtue  of  the  bonds  of  Ibe 
State  issued  to  such  railroad  company,  whether 
they  be  the  same  bonds  or  the  same  aeries  of 
bonds  issued  to  said  company  under  the  Act 
passed  February  11, 1802,  and  Acta  amendatory 
thereof,  or  not. 

Sec  2.  Be  it  further  enacted.  That  railroad 
companies  issuing  their  own  mortgage  bonds 
under  the  provisions  of  the  Act  which  this  is 
intended  to  amend,  be  allowed  to  fix  the  rate  of 
interest  which  the  said  bonds  of  the  railroad 
company  are  to  bear,  and  all  laws  in  conflict 
are  hereby  repealed;  Provided.  That  when  said 
railroad  companies  owe  Interest  already  due, 
coupons  past  due  shall  be  taken  by  the  comp- 
troller or  treasurer  in  discharge  of  such  indebt- 
edness for  interest. 

Sec.  8    " 


Eay  into  the  treasury  of  the  State  bonds  which 
ave  been  issued  by  the  State  to  said  company, 
the  said  bonds  ahalf  be  canceled;  but  should  any 


company,  in  discharge  of  its  own  debts,  pay 
into  tbe  treasury  any  bonds  that  were  issued  to 
other  companies  that  may  still  be  indebted  to 
the  State,  such  bonds  so  paid  In  shall  not  be 
canceled,  but  shall  be  held  by  the  State  aa  pur- 
chased bonds,  retaining;  a  lien  for  the  State  upon 
the  road  to  which  said  bonds  were  originally 
issued  until  the  debt  of  said  road  to  the  State 
shall  be  fully  discharged,  when  the  bonds  so 
held  shall  be  canceled;  Prodded,  That  the  pro- 
visions of  this  Act  shall  not  be  so  construed  as 
to  allow  the  payment  and  satisfaction  of  debts 
created  by  bonds  issued  by  the  State,  and  upon 
which  the  State  is  secondarily  liable,  nor  to  the 

Kyment  of  the  sinking  fund,  now  required  by 
r,  of  the  railroad  companies  of  this  State. 

Sec.  i.  Be  it  further  enacted.  That  this  Act 
shall  take  effect  from  and  after  its  passage." 

Under  these  statutes  the  companies  whose 
roods  are  involved  in  the  present  suits  against 
the  Memphis  and  Charleston  Railroad  Com- 
pany, the  Louisville,  Nashville  and  Great 
Southern  Railroad  Company,  the  Nashville  and 
Decatur  Railroad  Company,  the  Nashville, 
Chattanooga  and  St.  Louis  Railroad  Company, 
the  East  Tennessee,  Virginia  and  Georgia  Rail- 
road Company,  the  Chicago,  St.  Louis  and  New 
Orleans  Railroad  Company,  the  Memphis  and 
Tennessee  Railroad  Company,  and  the  Mobile 
and  Ohio  Railroad  Company,  by  Ibe  useof  sub- 
stitution bonds  or  otherwise,  obtained  from  the 
State  a  discharge  of  the  liens  upon  their  prop- 
erty under  the  Act  of  February  11, 1802,  ana 
the  Acts  amendatory  thereof,  so  far  as  the  State 
had  the  right  to  execute  such  a  discharge.  In 
doing  so,  however,  ihey  used,  to  some  extent, 
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other  Kate  bonds  than  those  which  were  Issued 
to  them  originally  under  the  provisions  of  the 
Act.  The  bonds,  bo  issued  and  uot  returned  to 
the  State,  constitute  the  causes  of  action  on 
which  these  suits  are  brought  against  the  com- 
panies above  named. 

To  provide  for  cases  where  the  companies 
failed  to  meet  their  obligation*  to  the  Stale 
under  the  Act  of  1863,  and  did  not  comply  with 
the  provisions  of  the  Acts  of  1869  and  1870,  an 
Act  of  December  31,  1870,  was  passed,  in 
which,  after  reciting  as  follows:  "Whereas, 
in  the  recent  attempt  to  sell  the  State's  interest 
insaid  roads,  various  legal  questions  arose,  pre- 
senting serious  obstacles  toasale  under  the  Act 
of  1870,  which  it  is  deemed  expedient  and  nec- 
essary to  obviate  before  the  interest  of  the  State 
in  said  roads  shall  be  again  offered  for  sale;  and 
vhmai,  by  the  Act  of  1883,  chap.  151,  §13,  the 
right  is  expressly  reserved  to  the  State  to  enact 
all  such  laws  in  the  future  as  should  be  deemed 
necessary  to  protect  the  interest  of  the  State,  and 
to  secure  the  State  against  any  loss  in  conse- 
quence of  the  issuance  of  bonds  under  the  pro- 
visions of  said  Act,  In  such  manner  as  not  to 
impair  the  vested  rights  of  stockholders  of  the 
companies," — provision  was  made  for  a  sum- 
mary proceeding  to  foreclose  die  lien  vested  In 
toe  State,  under  the  Act  of  18f>3  and  the  several 
amendatory  Acts,  by  filing  a  bill  in  equity,  u> 
the  Court  of  Chancery  at  Nashville,  against  the 
delinquent  companies,  to  obtain  a  decree  for  the 
sale  of  the  interest  of  the  State  in  their  property. 
In  this  Act  it  was  provided,  that  the  purchase 
money  might  "  be  discharged  in  any  of  the  out- 
standing legal  bonds  of  the  State,"  and  that, 
Upon  the  sale  of  any  of  the  franchises  of  either 
■*]  of  the  companies,  "all  the  rights,  privileges  and 
Immunities  appertaining  to  the  franchises  so 
sold  under  Its  Act  of  incorporation  and  the 
amendments  thereto,  and  the  general  Improve- 
ment law  of  the  State,  and  Acts  amendatory 
thereof,  shall  be  transferred  to  and  vest  in  such 
purchaser,  and  the  purchaser  shall  hold  sold 
franchise  subject  10  all  liens  and  liabilities  in 
favor  of  the  State,  as  now  provided  by  law, 
against  the  railroad  companies." 

Under  the  provisions  of  this  Act  the  liens  on 
the  roads  involved  in  the  suits  against  the  Mem- 
phis, Clarkaville  and  Louisville  Railroad  Com- 
pany, theNashville  and  Northwestern  Railroad 
Company,  the  McHinnvillo  and  Manchester 
Railroad  Company,  the  Winchester  and  Ala- 
bama Railroad  Company,  the  Cincinnati,  Cum- 
berland Gap  and  Charleston  Railroad  Com- 
pany, and  the  Knoxville  and  Kentucky  Rail- 
roaa  Company  were  all  foreclosed,  and  the 

Eperty  sold  under  decrees  which  reserved  the 
of  the  State  referred  to  in  the  statute,  "  aa 
far  as  may  be  necessary  to  secure  the  purchase 
money  aa  aforesaid,  and  the  other  rights  of  the 
State  under  the  decree  in  this  cause  and  the  said 
Acts  of  the  Legislature."  Payment*)  of  the  pur- 
chase money  were  made  in  bonds  of  the  State 
of  Tennessee  without  distinction.  Bonds  of  the 
State  issued  to  the  companies  that  constructed 
the  foreclosed  roads,  not  taken  upat  these  sales 
or  otherwise  by  the  State,  are  the  causes  of  ac- 
tion embraced  in  the  suits  against  the  last  named 
companies,  and  the  defendants  in  those  suits 
Bow  claim  the  property  under  the  purchases  at 
the  foreclosure  sales,  free  of  all  liens  In  favor  of 
the  State  or  its  bondholders. 
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Tbe  Circuit  Courts  dismissed  the  bills  In  all 
the  suits,  and  these  appeals  were  taken  from 
the  several  decrees  to  that  effect. 

The  question  which  lies  at  the  foundation  of 
all  these  suits  is,  whether  the  statutory  lien  with 
which  the  State  of  Tennessee  was  invested,  up- 
on the  Issue  of  its  bonds  to  railroad  companies 
under  the  Internal  Improvement  Act  of  Febru- 
ary 11,  1S63,  and  the  several  Acta  amendatory 
thereof,  bound  the  property  of  the  company  to 
which  the  issue  was  made  for  the  payment  of 
the  bonds  so  Issued,  and  the  Interest  thereon,  to 
the  several  holders  thereof,  or  only  to  the  Stute; 
for,  if  to  the  State  alone,  it  is  conceded  the  lien 
has  been  discharged,  and  is  no  longer  operative. 
The  precise  point  of  the  inquiry  is,  for  whose 
benefit  the  lien  was  created!  Was  it  the  State, 
or  the  bondholdera,  or  both  the  State  and  the 
bondholders? 

The  lien  which  was  vested  in  the  Stale  waa 


provided  in  this  Act,  and  for  the  interest  accru- 
ing  on  said  bonds."    This  is  the  language  of 


Sec  4.  To  whom  this  payment  was  to  be  made 
is  nowhere  stated  in  express  terms.  In  tbe  ab- 
sence of  anything  to  the  contrary,  tbe  implica- 
tion would  undoubtedly  be  that  it  must  be  to  the 
holder  of  the  bond, as  he  was  the  person  to  whom 
tbe  bond,  aa*  bond,  waa  payable;  but  If,  on  an 
examination  of  the  whole  statute  in  the  light  of 
surrounding  circumstances,  and  interpreting  it 
with  reference  to  the  subject  matterof  the  legis- 
lation, it  appears  that  the  intention  was  to  se- 
cure only  a  payment  to  the  State  of  the  debt  in- 
curred by  the  company  on  the  loan  of  the  bonds, 
there  is  nothing  In  the  language  employed  to 
express  the  legislative  will  which  necessarily  ex- 
tends  tbe  operation  of  tbe  statute  beyond  what 
is  required  to  give  effect  to  such  an  intention. 
It  may  be  that  the  Legislature  used  the  phrase 
"payment  of  the  bonds  and  the  accruing  inter- 
est thereon"  to  express  the  idea  of  "  payment 
to  the  State  for  the  bonds,"  and,  if  it  did,  the 
statutory  lien  will  stand  only  aa  security  for 
such  a  payment 

The  liability  of  the  companies  to  the  bond- 
holders, if  any  there  be,  rests  alone  on  tbe  stat- 
ute, which  contemplated  loans  by  tile  State  of 
its  own  bonds  to  the  several  companies  in  aid 
of  the  public  works  they  were  respectively  en- 
gaged in  constructing.  The  bonds  were  to  be 
"coupon  bonds  of  the  State  of  Tennessee." 
This  implies  state  bonds  with  coupons  for  in- 
terest attached,  in  the  ordinary  form  then  In 
use,  whereby  the  faith  of  a  State  of  the  United 
States  was  pledged  for  their  payment.  Such 
must  have  been  the  understanding  of  all  par- 
ties at  the  time,  for  the  bonds  actually  issued. 
were  of  that  kind,  and  on  their  face  bound  on- 
ly the  State.  The  law  made  no  provision  for 
naming,  either  in  or  upon  a  bond,  the  particu- 
lar company  in  whose  favor  it  waa  issued 
Neither  did  the  bonds  themselves,  as  issued, 
contain,  by  indorsement  or  otherwise,  any  ob- 
ligation whatever  on  the  part  of  the  companies. 
They  were  state  bonds,  pure  and  simple,  "  is- 
sued in  pursuance  and  by  authority  of  an  Act 
of  the  General  Assembly  of  laid  State,  passed 
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FLuiuwyll,  1853."  They  were  not  even  made 
payable  to  the  companies  to  which  they  were 
respectively  issued,  but  went  on  the  market  as 
coupon  bonds  of  the  State  of  Tennessee,  paya- 
ble to  the  bearer  thereof,  and  apparently  noth- 
ing else.  In  this  form  they  were  bought  and 
Mid  by  dealers  and  Investors  in  public  securities. 
Bo  that  the  point  to  be  determined,  from  an  ex- 
amination of  the  statute,  is,  whether  a  State, 
when  lending  its  own  bonds  and  taking  back 
security  for  weir  payment.  Intended  to  protect 
those  who  might  afterwards  become  the  holders 
of  the  bonds  against  the  consequence*  of  its 
own  repudiation  or  inability  to  pay,  or  only  to 
indemnify  itself  against  loss  by  reason  of  the 
loan  of  its  credit  to  those  who  were  engaged  In 
constructing  its  great  works  of  internal  improve- 
ment To  ssy  the  least,  the  strong  presump- 
tion is  that,  in  such  a  transaction,  the  purpose 
of  a  State  would  be  to  protect  itself,  and  not 
to  secure  its  own  pledge  of  faith  to  the  bond- 
holders by  a  mortgage  from  those  to  whom  its 
credit  was  loaned. 

Such  being  the  subject  matter  of  the  legisla- 
tion, we  proceed  to  inquire  what  the  payment 
was  which  the  State  intended  to  secure  by  the 
statutory  lien  with  which  it  was  to  be  invested. 
It  was  to  be  a  payment.  This  implies  a  debt 
from  him  who  pays  to  him  who  is  to  receive, 
and  that  when  tie  payment  is  complete  the  debt 
will  be  discharged.  It  is  not  claimed  that  a 
borrowing  company  was  to  incur  two  debts  by 
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the  purchasers  or  holders  of  the  borrowed 
bonds.  The  obligation  was  to  pay  the  bonds 
once,  not  twice,  and  the  payment  was  to  be 
made  at  the  time  and  In  the  way  provided  by 
the  law.  Who,  then,  became  the  creditor  of  the 
borrowing  company  when  it  Incurred  its  debt 
for  the  borrowed  bondsf  Was  it  the  State  or 
the  bondholders? 

Much  stress  was  laid  in  the  argument  on  the 
provision  in  S  8,  "  that  so  soon  as  the  bonds  of 
the  State  shall  be  issued  •  •  •  they  shall  con- 
stitute a  lien,"  etc. ;  and  it  was  insisted  that,  as 
the  bond  constitutes  the  lien,  and  the  lien  is  hut 
an  incident  of  the  debt,  the  lien  must  continue 
and  follow  the  bond  in  the  bands  of  the  holder 
thereof  until  it  is  finally  paid  and  taken  up  by 
the  company.  From  this  It  waa  argued  that 
the  bondholder  must  be  the  creditor,  within  the 
meaning  of  the  statute,  and  that  a  payment 
would  not  be  complete  so  as  to  discbarge  the 
debt  of  the  company  until  it  was  made  to  him. 

Similar  language  was  used  in  a  statute  of 
South  Carolina,  passed  December  20,  1860,  to 
aid  in  the  construction  of  the  Charleston  and 
Savannah  Railroad,  under  which  the  Stale  guar- 
anteed, by  Indorsement,  the  bonds  of  the  rail- 
road company,  and  it  was  provided  "  that  so 
soon  as  any  such  bonds  shall  have  been  Indorsed 
as  aforesaid  •  *  •  they  shall  constitute  a  lien," 
etc  This,  it  was  held  by  the  Supreme  Court 
of  that  State  in  Han-.li,  R.R.  Co.,  12  6.  C,  314, 
vested  in  the  State  a  Hen,  not  merely  for  its  own 
protection  against  the  guaranty,  but  also  forthe 
better  security  of  the  bonds  themselves  into 
whosesoever  hands  they  might  fall.  But,  as  this 
court  had  occasion  to  say  in  R.R.  Gat.v.  SchuClt, 
108  U.  S.,  140  [Bk.  20,  L.  ed.  385],  "  Contracts 
created  by,  or  entered  into  under,  the  authority 
of  statutes,  are  to  be  interpreted  according  to 


ute,  like  every  contract,  must  be  read  by  Itself, 
and  it  no  more  follows  that  one  statutory  con- 
tract is  like  another,  than  that  one  ordinary  con. 
tract  means  what  another  does.  •  *  •  It  must  be 
determined  from  the  language  used  In  eacb  par- 
ticular case,  what  has  been  done,  or  agreed  to 
be  done,  in  that  case."  Under  the  South  Caro- 
lina Statute  the  primary  liability  for  the  pay- 
ment of  the  bonds  to  the  respective  holders 
thereof  rested  on  the  company,  and  the  State 
was  bound  only  as  surety.  This  waa  shown  on 
the  face  of  the  bonds  themselves,  and  the  lan- 
guage of  the  statute  was,  therefore,  to  be  con- 
strued with  that  as  the  subject  matter  of  the 
legislation,  that  Is  to  say,  a  guaranty  by  the 
State  of  the  obligations  of  the  railroad  company. 
Here  the  State  is  the  primary  obligor,  and  toe 
legislation  is  with  reference  to  a  loan  of  state 
bonds,  on  which  the  railroad  companies  are  in 
no  way  to  appear  as  bound.  The  liability  of 
the  companies  grows  out  of  the  borrowing  of 
state  bonds,  to  be  sold  in  the  market  as  state 
bonds,  and  apparently  nothing  but  state  bonds. 
The  loans  were  to  be  by  the  State  to  the  com- 
panies, and  the  object  was  to  secure  the  pay- 
ment of  the  loans.  It  may  well  be  that  the 
same  language,  when  applied  to  one  class  of  se- 
curity means  one  thing,  and  when  applied  to 
another  class  something  else.  The  question 
now  is,  what  does  it  mean  In  this  case? 

The  fact  which  establishes  the  lien  is  the  Issue 
of  bonds  by  the  State  to  a  company;  that  is  to 
say,  the  delivery  of  bonds  by  the  State  to  a  com- 
pany under  the  contract  of  loan.  The  Hen  at- 
taches as  soon  as  the  delivery  is  complete,  and 
when  there  It  no  obligation  on  the  part  of  the 
company  to  the  holder*  for  the  payment  of  the 
bonds,  because  the  company  is  itself  the  holder, 
and  there  can  be  no  obligation  of  payment  by 
Itself  to  itself.  But  the  delivery  of  the  bonds 
by  the  State  to,  and  their  acceptance  by,  a  com- 
pany, created  at  once  an  obligation  on  the  part  L« 
of  the  company  to  pay  the  loan,  or,  what  1*  the 
same  thing,  pay  the  bonds  to  the  State.  That 
it  was  the  purpose  of  the  statute  to  secure  the 
performance  of  this  obligation  on  the  part  of 
the  company  is  shown  by  the  fact,  that,  from 
the  moment  of  the  delivery  of  the  first  bond  to 
the  company,  and  before  the  bond  could  be 
negotiated  by  a  sale  or  transfer  to  a  third  per- 
son, a  lieu  was  vested  in  the  State  by  the  very 
act  of  delivery,  upon  all  the  property  of  the  com- 
pany then  acquired,  or  thereafter  to  be  acquired, 
superior  to  any  other  lien  or  incumbrance  which 
could  be  created  by  the  company  afterwards. 
This  is  the  express  provision  of  the  last  pan- 
graph  in  %  i;  and  while  It  Is  said  once  in  the 
entire  Act  that  the  bonds  shall  constitute  the 
Hen,  U  is  repeated  again  and  again  that,  upon 
the  Issue  of  the  bonds,  the  State  shall  be  in- 
vested with  a  Hen,  etc.  The  only  place  where  it 
is  stated  that  the  bonds  shall  constitute  a  lien 
is  that  in  which  provision  is  made  for  the  issue 
on  the  completion  of  the  first  section  of  thirty 
miles,  and,  before  the  sentence  in  which  thai 
expression  appears  is  completed,  it  Is  declared 
that  the  Hen  is  to  vest  "  upon  the  issuance  of 
the  bonds,  and  by  virtue  of  the  same."  Bat 
when  the  whole  road  ia  completed,  and  the  Hen 
Is  established  on  all  the  property  owned  by  the 
company  as  incident  to,  and  nee. *~-   " 
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Tennessee  shall  be  Invested  with  a  lien 
for  the  payment  of  oil  of  said  bonds  issued  to 
the  company  as  provided  in  this  Act,  and  for 
the  interest  accruing  on  said  bonds."  This 
■hows  unmistakably  that  the  State  attached  no 
special  importance  to  the  particular  phraseology 
of  §  3  with  reference  to  the  issue  for  the  first 
thirty  miles  of  the  road.  The  evident  purpose 
of  the  whole  provision  was  to  vest  in  the  State 
■  lien  to  secure  the  obligation  which  the  com- 

Eny  nssumoi  in  consideration  of  the  state 
Bo<  issued  to  It  in  aid  of  works  of  internal  Im- 
provement to  be  constructed  for  the  benefit  of 
the  public.  If  that  obligation  was  to  pay  the 
bonds  to  the  several  persons  who  might  oecome 
the  holders  thereof,  then  the  security  would  run 
with  the  bond ;  but  if  the  obligation  was  to  pay 
the  State  for  the  bonds,  the  security  would 
Inure  only  to  the  benefit  of  the  State,  and  be 
[NO]  subject  to  the  control  of  the  Bute,  without  re- 
gard to  the  bondholders. 

The  lien  was  to  be  "for  the  payment  of  all  of 
eaid  bonds  issued  to  the  company  as  provided 
for  In  this  Act,  and  for  the  interest  accruing  on 
•aid  bonds."  It  was,  as  has  been  seen,  to  begin 
as  soon  as  the  bonds  were  put  into  the  hands  of 
the  company,  for  it  was  then  and  by  that 
that  the  liabiuty  of  the  company  under  the  I 
ute  was  created.  At  that  time  no  one  but 
State  could  be  interested  in  the  security,  and  at 
that  time  clearly  the  lien  operated  only  aa  se- 
curity for  the  payment  of  the  loan  of  the  bonds. 
This  could  be  made  by  a  return  of  the  bonds 
themselves,  or  in  any  other  way  provided  in  the 
statute.  A  return  of  the  bonds  to  the  State  would 
not  technically  pay  the  bonds,  but  It  would 
pay  the  loan,  and  thus  cancel  the  obligation  of 
the  company  to  the  State  and  discharge  the 
lien.  ThlBbricpsus  tothe  inquiry  whether  pro- 
vision was  made  in  the  statute  for  payment  by 
the  company  in  some  other  way  than  by  taking 
up  the  bonds  from  the  several  holders  thereof, 
and  If  so,  to  whom  and  how. 

The  obligation  under  the  statute  is  to  paythe 
bonds  and  the  interest  accruing  thereon.  This 
clearly  means  payment  of  the  bonds  and  the 
Interest  in  the  way  provided  by  the 
there  beany.  As  the  liability  of  the  « 
pay  at  sJl  grows  out  of  the  statute,  it  follows  that 
If  a  particular  mode  of  payment  is  provided  for 
in  the  statute,  payment  in  that  mode  is  all  that 
the  company  can  be  required  to  make.  Looking 
then  to  the  statute,  we  And  that  provision  is 
made  In  one  partfor  the  payment  of  interest 
and  the  enforcement  of  that  obligation  of  the 
company,  and  in  other  parts  for  the  payment 
of  principal. 

1.  As  to  interest.  Section  5  makes  it  the 
duty  of  a  company  to  deposit  In  the  Bank  of 
Tennessee,  at  least  fifteen  days  before  coupons 
for  interest  on  any  of  the  bonds  issued  to  that 
company  fall  due,  an  amount  of  money  suffi- 
cient to  pay  such  interest,  including  exchange 

and  necessary  commissions,  or  satisfactc ' 

denoe  that  it  has  been  paid  or  providi 
The  Bank'  of  Tennessee  was  established  by  the 
Act  of  January  IS,  1888,  "in  the  name  and  for 
the  benefit  of  the  State,"  and  "  the  faith  and 
credit  of  the  State"  were  "pledged"  for  Its 
191]  support.  TheStatewasftsonlystockholder,and 
was  entitled  to  all  the  profits  of  Its  business, 
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It  was  the  fiscal  agent  of  the  State,  and  was 
practically  the  treasury  in  which  all  public  mo- 
neys were  kept.  The  state  treasurer  held  none 
of  the  State  funds  in  his  own  hands,  but  deposited 
themall  in  the  bank,  where  they  were  placed  to 
the  credit  of  the  "Treasurer  of  'Tennessee,"  and 
subject  to  his  checks  drawn  according  to  law, 
—  countersigned  by  the  comptroller.  Other 
inta  connected  with  thefinancial  business 
of  the  State  were  kept  in  the  books  of  the  bank, 
headed  "  Interest  on  State  Bonds,"  "  Interest 
paid  on  State  Bonds,"  "Railroad  Companies 
for  Interest,"  and  otherwise.  The  entries  made 
"le  books  showed  the  amount  which  each 
railroad  company  paid  in  for  interest,  but  the 
payments  were  all  passed  to  the  credit  of  the 
State,  either  in  the  treasurer's  general  account, 
or  in  the  account  headed  "  Interest  on  State 
Bonds."  The  bank  paid  the  interest  on  all  State 
bonds  without  reference  to  the  purpose  for 
which  tbeywere  issued.  It  had  correspondents 
In  New  York  and  Philadelphia, through  whom 
such  payments  were  made,  and  these  agents 
took  up  the  coupons  when  presented  ana  for- 
warded them  to  the  bank,  by  which  they  were 
banded  over  to  the  proper  state  officers.  The 
moneys  paid  in  by  railroad  companies  for  in- 
terest were  sent  with  other  moneys  of  the  State 
tothe  New  York  and  Philadelphia  agents,  by 
whom  they  were  paid  out  upon  coupons,  no  dis- 
tinction being  made  as  to  toe  different  kinds  of 
bonds.  The  agents  kept  no  accounts  with  the 
companies,  and  neither  they  nor  the  bank  knew 
what  bonds  had  been  issued  to  any  particular 
company.  No  attempts  were  made,  either  by 
the  bank  or  its  agents",  to  classify  or  Identify 
coupons,  when  paid,  as  being  coupons  from 
bonds  issued  to  one  company  or  another. 

In  the  books  of  the  Treasurer  of  State  there 
was  an  account  headed  "  Bank  of  Tennessee," 
tbe  reverse  of  that  kept  by  the  bank  in  the  name 
of  the  treasurer.  There  was  also  an  account 
headed  "Interest  on  Capitol  Bonds,'' in  which 
was  shown  the  interest  paid  on  bonds  Issued 
for  the  state  house.  Besides  this  there  wasan 
account  headed  "  Interest  on  Internal  Improve- 
ment Bonds,"  showing  the  gross  amount  paid 
out  on  such  bonds, but  not  by  whom  the  money  J61 
was  furnished,  nor  the  numbers  or  character  of 
the  bonds  on  which  the  Interest  was  paid.  No 
separate  accounts  were  kept  in  the  treasurer's 
books  with  the  different  railroad  companies, 
and,  with  the  exception  of  the  distinction  be- 
tween capitol  and  internal  improvement  bonds 
on  his  books,  the  treasurer  paid  do  attention  to 
the  different  kinds  of  bonds,  but  treated  all  us 
equally  the  obligations  of  the  State.  This  was 
the  way  in  which  the  business  was  done  by  all 
the  companies,  the  bank,  and  the  treasurer  of 
the  State,  as  long  ns  the  bank  was  in  operation. 
Under  these  circumstances  It  is  difficult  to 
see  how  a  deposit  In  the  bank,  by  a  company, 
of  the  money  to  pay  interest,  can  be  treated 
otherwise  than  as,  within  tbe  meaning  of  tbe 
statute,  the  payment  by  the  company  of  tbe 
accruing  interest  on  the  bonds,  which  the  com- 
pany had  bound  itself  to  make.  The  deposit 
was  made  to  enable  the  State  to  meet  Its  own 
obligations.  It  was  not  placed,  neither  by  the 
statute  was  it  required  to  be  placed,  to  the 
credit  of  the  company,  but  of  the  State.  The 
bank  did  not  take  the  money  for  the  company, 
but  for  the  State,  and  consequently  the  deposit 
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was  accepted  and  kept  as  and  for  state  funds. 
Neither  the  bank  nor  the  State  was  bound, 
either  to  the  companies  or  to  the  bondholders, 
to  use  the  deposits  made  by  a  particular  com- 
pany to  pay  the  interest  on  bonds  issued  to  that 
company.  The  bank  is  nowhere  mode  by  the 
law  the  agent  of  the  company.  It  was  to  take, 
keep,  and  pay  out  according  to  law,  for  the 
State,  all  moneys  deposited  or  set  apart  for  the 
liquidation  of  accruing  interest,  If  the  deposits 
made  by  the  various  companies  were  not  enough 
for  that  purpose,  it  was  the  duty  of  the  comp- 
troller to  draw  from  the  treasury,  on  his  own 
official  warrant,  a  sufficient  amount  to  makeup 
the  deficiency.  No  special  provision  was  made 
in  the  statute  as  to  the  way  in  which  coupon 
holders  were  to  be  paid.  That  was  all  left  to 
be  determined  by  such,  regulations  as  might 
from  time  to  time  be  adopted  for  the  govern- 
ment of  state  officers  and  state  agencies  in  the 
payment  of  state  debts.  The  money,  when  do 
posited,  became  at  once  the  money  of  the  State, 
and  was  in  no  way  thereafter  aubject  to  the 
control  oi  the  depositor.  When  used  to  pay 
maturing  Interest,  it  was  paid  by,  and  on  be- 
half of,  the  State,  through  Its  own  agencies,  to 
redeem  its  own  pledges  of  faith  to  the  holders 
of  its  own  obligations.  The  company  per- 
formed its  whole  duty  to  the  State  when  it  de- 
posited in  bank,  subject  to  the  control  of  the 
State,  a  sufficient  amount  of  money  to  meet  the 
interest  which  was' -to  accrue  on  the  ttate  obli- 
gations fifteen  days  thereafter,  and  the  expenses 
incident  to  such  payment.  It  is  true  an  option 
was  given  the  company  to  pay  the  interest  '~ 
stead  of  making  the  deposit,  but  this 
clearly  intended  for  the  convenience  of  .  _ 
company,  and  not  because  of  any  obligation  the 
company  was  supposed  to  be  under  to  the  bond- 
holders. Payment,  therefore,  by  a  company, 
into  the  bank,  of  a  sufficient  amount  of  money 
to  enable  the  State  to  meet  its  accruing  interest, 
was,  and  was  intended  by  the  Legislature  to  be, 
not  only  a  payment  of  the  interest  on  the  bonds 
by  the  company,  but  the  payment,  and  the 
payment,  of  interest  the  lien  created  by 
statute  was  to  secure.  To  bold  otherwise 
would  be  to  decide  tbat  the  Legislature,  while 
providing  for  a  loan  of  the  bonds  of  the  State 
to  corporations  engaged  in  works  of  internal 
Improvement,  required  the  corporations  to  se- 
cure by  liens  on  their  own  property,  not  only 
the  payment  to  the  State  of  the  interest  on  the 
loan,  but  also  the  redemption  by  the  State  of 
lis  own  pledges  of  faith  to  the  future  holders 
of  the  state  nonds  that  were  lent.  Certainly 
no  such  construction  will  be  given  to  the  statute 
unless  it  is  imperatively  demanded;  and  when 
provision  is  made  in  express  terms  for  a  pay- 
ment to  the  State,  no  second  payment  of  the 
same  debt  will  be  presumed  to  have  been  in  the 
contemplation  of  the  parties,  in  the  absence  of 
some  positive  requirement  to  the  contrary. 
Tbe  lien  must  be  held  to  be  for  the  security  of 
the  payment  which  Is  expressly  provided  for 
and  no  other. 

But  the  correctness  of  this  view  of  the  statute 
1*  made  still  more  apparent  by  another  Impor- 
tant provision  of  the  same  section  5,  to  the  effect 
that  if  a  company  failed  to  deposit  the  interest 
at  the  time  required,  or  furnish  tbe  necessary 
evidence  that  payment  of  the  interest  bad  been 
made  or  otherwise  provided  for,  the  Governor 
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and  manage  tosj  railroad  o_ 

pany  until  a  sufficient  sum  was  realized  from  [694] 
the  earnings  to  discharge  such  "unpaid  inter- 
eat"  The  failure  of  a  company  to  make  its  de- 
posit did  not  relieve  the  State  from  the  obliga- 
tion to  keep  its  faith  and  pay  tbe  Interest  to  its 
bondholders  at  maturity.  Consequently,  the 
"unpaid  interest"  here  referred  to  must  have 
been  the  interest  for  which  a  deposit  bad  not 


intended  to  secure.  Interest  on  the  lent  bonds 
deposited  for  was  paid,  within  the  mean- 
ing of  the  statute,  and  that  not  deposited  for 
was  unpaid.  A  receiver  was  to  be  appointed, 
and  possession  taken,  only  when  there  was 
default  on  the  part  of  the  company  in  mak- 
ing its  deposit.  Nonpayment  of  Interest  by 
the  Stale,  after  the  deposit,  created  no  such 
default.  As  the  statutory  remedy  fox  the  en- 
forcement of  the  statutory  lien  must  be  pre- 
sumed to  have  been  intended  to  be  commensu- 
rate with  the  lien  itself,  and  this  remedy  waa 
confined  to  cases  of  default  in  waking  deposits, 
there  cannot  be  a  doubt  that  it  was  the  under- 
standing of  the  Legislature  that  a  deposit  for  in- 
terest was  a  payment  of  interest  on  the  bonds, 
so  far  as  the  company  was  concerned,  and  re- 
leased the  company  as  well  as  Its  property  from 
all  further  liability  to  the  State,  or  to  any  one 
else,  which  had  been  assumed  for  interest.  Tbe 
pledge  of  state  faith  for  tbe  performance  of  all 
state  obligations  under  the  Act  constituted  the 
only  security  of  the  bondholders  for  the  prompt 
payment  of  the  interest  due  to  tl  ~  ™" 
on  the  property  of  the  com 
security  for  the  payment  o: 
bonds  to  the  State. 

2.  As  to  the  principal.  This  is  provided  for 
in  three  ways:  1,  by  the  establishment  of  a  sink- 
ing fundi  8,  by  foreclosure  if  the  company 
failed  to  pay  the  bonds  at  maturity;  and  8,  by 
foreclosure  and  proceedings,  against  guilty 
stockholders,  before  maturity,  if  an  Issue  of 
bonds  was  obtained  by  fraud,  or  contrary  to 
the  provision  of  the  Act. 

The  sinking  fund  was  first  established  by 
section  7  of  the.  original  Act,  which  required 
each  company,  at  the  end  of  five  yearsafter  the 
completion  of  its  road,  to  set  apart  annually 
one  per  centum  of  tbe  amount  of  bonds  issued 
to  such  company,  and  use  it  in  the  purchase  of 
bonds  of  the  State  of  Tennessee,  which  bonds 
the  company  was  to  pay  into  the  treasury  of  [696] 
the  State,  taking  a  receipt  therefor,  and,  M  be- 
tween the  State  and  the  company,  tbe  bonds  so 
void  in  were  to  be  a  credit  on  the  bonds  issued, 
bonds  paid  In,  and  the  accruing  Interest 


if  in  this  way  a  a 
pany  repurchased  and  paid  in  any  of  tne  b- 
Issued  to  it,  they  were  to  be  canceled. 


bonds 
.       .  Should 

company  fail  to  comply  with  these  provisions, 
u  was  to  be  pr«eeded  against,  as  In  section  5. 
for  a  failure  to  pay,  or  deposit  for,  interest. 
This  provision  was  changed  by  the  Act  of  1656 


f  bonds, 

nny,  and 


require  them  to  be  made  in  money,  i 
to  begin  at  the  end  of  five  years  after  the  dates 
of  the  several  issues.    The  money,  when  n " 
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Into  the  treasury,  tu  to  be  invested  by  a  board 
rfaiiiklM  fund  commissioners  in  bonds  of  the 
State,  and  all  accruing  Interest  was  to  be  rein- 
Tested  in  like  securities  If  a  company  failed 
to  comply  with  these  provisions  of  the  amend- 
ing Act,  It  ww  to  be  proceeded  against  as  for  a 
default  in  the  payment  of  the  bonds  at  maturity 
under  section  6  of  the  Act  of  1853.  Under  the 
Statutes, of  1862  and  1 858the  companies  Were  not 
released  from  their  obligations  to  provide  semi- 
annually for  the  payment  of  the  accruing  inter- 
est on  the  entire  issue  of  bonds.  That  was  still 
to  be  kept  up,  notwithstanding  the  debt  of  the 
company  to  the  State  bad  been  reduced  by  the 
annual  payments  required  by  section  7. 

By  the  Act  of  1860  other  chances  were  made, 
which  increased  the  amount  of  annual  pay- 
ments to  two  and  one  half  per  cent,  on  the 
original  issues,  and  allowed  them  to  be  made  in 
money,  or  in  bonds  of  a  like  character  with 
those  issued  to  the  company,  at  their  face  value. 
If  paid  in  money,  the  sinking  fund  commis- 
sioners were  to  invest  it  immediately  In  bonds 
of  a  like  character  with  those  issued  to  the  com- 
pany, and  have  them  canceled.  By  this  Act 
also  the  company  was  released  from  the  obliga- 
tion under  the  Act  of  1862  to  provide  for  the 
interest  on  the  whole  issue  of  bonds,  and  re- 
quired to  deposit  only  for  that  which  would 
accrue  on  the  amount  of  bonds  "unpaid"  at  the 
time  the  interest  fell  due.  What  was  here 
meant  by  the  word  "unpaid"  is  shown  by  sec- 
tions 1,  a  and  9  of  the  Act,  which  provide  that 
all  sinking  fund  payments,  in  money  or  bonds, 
made  before  January  1,  1860,  with  the  accru- 
ing interest  thereon  to  that  date,  "shall  be 
passed  directly  to  the  credit  of  the  party  having 
so  paid  the  same,  and  be  a  release  to  said  party 
for  that  amount  of  the  debt,  due  by  them  to  the 
State  of  Tennessee."  The  Comptroller  of  the 
State  was  also  required  to  open  and  keen  a 
regular  account  with  each  company,  charging 
ft  with  the  total  amount  of  bonds  originally 
issued  to  such  company,  and  crediting  It  with 
the  amount  of  the  sinking  fund  paid.  It  was 
also  made  his  duty  to  furnish  to  the  Treasurer 
of  State  a  statement  of  the  amount  due  by  each 
company  on  the  first  days  of  June  and  Decem- 
ber in  every  year,  "that  he  may  know  how 
much  Interest  each  company  has  to  pay,"  that 
it,  deposit,  "as  now  provided  by  law,  on  tbe 
amount  of  bonds  unpaid  at  the  time  said  inter- 
sat  falls  due,  and  not  on  the  original  amount 
issued  to  *  •  *  said  company."  Act  of  1860, 
§8  8.  9. 

While  It  is  true  that  neither  the  Act  of  1666 
nor  that  of  1860  can  change  any  contracts  the 
companies  may  have  made  with  bondholders 
under  the  Act  of  1802  before  their  passage,  they 
may  be  resorted  to  in  aid  of  construction  to 
show  what  had  been  the  legislative  understand- 
ing, for  a  long  series  of  years,  of  the  meaning 
of  the  words  "payment  of  said  bonds  and  the 
accruing  interest  thereon,"  as  used  In  the 
original  Act. 

The  provision  of  section  7  Is  that  tbe  com- 
pany shall  pay  the  bonds  purchased  into  the 
stale  treasury,  and  that  for  the  purchased  bonds 
■o  paid  in  a  receipt  shall  be  given  and  a  credit 
allowed,  as  between  tbe  State  and  the  company, 
on  tbe  bonds  issued.  Thus  the  company  was 
required  to  make  a  payment  to  the  State,  and 
for  tMt  payment  the  State  was  to  give  a  credit 
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on  tbe  bonds.  This  clearly  implies  tb.il  the 
loan  of  the  bonds  was  to  create  a  debt  on  the 
bonds  by  the  company  to  the  State,  nnd  (hnt 
this  debt  wns  to  be  discharged  pro  tanto  on  the 
payment  annually  Into  the  stale  treasury  of  the 
amount  required  by  the  sinking  fund  section. 
If  there  were  nothing  else  in  the  statute,  no  one 
would  doubt  that  the  payment  of  the  bonds 
which  the  company  was  required  to  make  was 
a  payment  to  the  State  for  tbe  bonds  at  tbe  [697] 
times  and  in  the  manner  provided. 

It  is  contended,  however,  that,  as  the  credit 
to  be  secured  by  these  payments  was  only  "as 
between  the  State  and  said  company,"  the  lia- 
bility of  the  compnny  to  the  bondholders  is  not 


such  liability  to  the  bondholders,  but  the  very 
point  to  which  our  Inquiries  are  now  directed  u 
as  to  whether  or  not  that  liability  exists.  The 
phrase  relied  on  and  quoted  above  is  undoubt- 
edly suggestive  of  some  other  liability  of  the 
company  on  the  bonds  than  one  to  the  State, 
but  It  does  not  of  itself  create  such  a  liability. 
If  it  exists  at  all,  it  must  be  by  virtue  of  some 
other  provision  of  the  statute.  As  has  already 
been  seen,  there  is  but  one  debt,  and  whatever 
pays  that  debt  cancels  all  the  obligations  of  the 
company  upon  the  bonds.  Whenever,  there- 
fore, it  appears  that  payment  of  the  bonds  must 
be  mode  to  one,  the  Idea  of  adebton  tbe  bonds 
to  another  Is  excluded.  Here  a  payment  to  the 
State  is  absolutely  required.  This  obligation 
to  pay  isexpress,  and  lias  not  been  left  to  impli- 
cation. Tbe  provision  is  that  the  sinking  fund 
bonds  must  be  bought  and  paid  in  at  the  ap- 
pointed times  and  to  the  prescribed  amount. 
If  this  Is  not  done,  the  payment  is  to  be  en- 
forced by  putting  the  railroad  of  the  company 
into  tbe  bands  of  a  receiver,  and  running  and 
managing  it  until  the  requisite  amount  of  money 
is  realized  by  the  State  from  the  earnings. 
Under  the  Act  of  1856  the  payments  were  re- 

? uired  to  be  made  In  money,  and  in  case  of  de- 
sult  proceedings  for  foreclosure  and  sale  were 
to  be  instituted  to  collect  the  amount  to  be  pn id, 
as  in  cases  of  nonpayment  ot  bonds  at  matu- 
rity. If  tbe  statutes  of  1352  and  1856  stood 
alone,  it  would  be  clear  to  our  minds  that  pay- 
ments into  the  sinking  fund  were  to  be  treated 
as  a  release  pro  tanto  of  alt  the  liability  of  tbe 
company  on,  or  on  account  of,  the  bonds.  But 
the  Act  of  lHiiO  shows,  beyond  all  question, 
that  such  was  the  legislative  understanding  at 
that  time  of  the  operation  of  this  provision  of 
the  original  Act.  It  is  there  declared, In  positive 
language,  that  by  the  loan  of  the  bonds  a  debt 
was  incurred  by  tbe  company  to  the  State,  and 
that  payments  to  the  sinking  fund  should  re-  [698] 
lease  and  discharge  the  companies  pro  tanto 
from  their  liability  on  that  debt. 

It  is  argued,  however,  that  as  these  payments 
under  all  the  statutes  were  to  he  held  and  used 
by  the  Stale  as  a  sinking  fund  for  the  ultimate 
redemption  of  the  issuea  bonds  themselves  from 
the  several  holders  thereof,  the  obligation  of 
the  company  to  pay  the  bonds  would  not  be 
discharged  in  that  way;  and  some  remarks  of 
this  court  in  the  Sinking  Fund  Catet,  99  U.  S., 
725  [Bk.  25,  L.  ed.  508],  are  cited  as  authority 
to  that  effect.  The  decision  in  that  case  wsa 
that  the  contributions  to  the  sinking  fund  then 
under  consideration  did  not  pay  the  debts  of 
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Die  several  companies  by  which  the  contribu- 
tions were  made,  because  that  fund  was  estab- 
lished, Dot  to  secure  the  payment  of  the  bonds 
of  the  United  Stales  which  had  been  lent  to  the 
companies,  but  the  repayment  to  the  United 
States,  Id  the  manner  and  at  the  time  required 
by  law,  of  "the  amount  of  said  bonds  so  issued 
and  delivered  to  said  company,  together  with 
the  interest  thereon  which  shah"  have  been  paid 
by  the  United  States."  But  here  the  sinking 
fund  Is  to  be  held  and  used  by  tbe  State,  Dot  to 
discharge  the  debt  of  the  company  to  the  State, 
but  that  of  tbe  Slate  to  its  bondholders.  It  was 
established,  not  to  secure  the  State,  but  to  en- 
able the  State  to  pay  its  own  debts  at  maturity. 
In  this  way  all  payments  made  by  the  compa- 
nies to  the  State  on  account  of  the  principal  of 
the  bonds  were  set  apart  and  laid  by  under  in- 
vestment, so  that  at  the  appointed  time  they 
might  be  used  by  the  State  to  redeem  its  own 
obligations.  The  fund  in  the  treasury  belonged 
to  the  State,  and  was  not  in  any  manner  sub- 
ject to  the  control  of  the  company,  or  to  be 
used  to  pay  its  debt  That  debt  was  discharged 
by  the  payments  which  under  thelaw  were  put 
Into  the  fund.  All  payments  out  of  the  sinking 
fund  were  to  be  made  by  tbe  State  on  its  own 
debts  and  not  on  the  debt  of  the  company  A 
sinking  fund  may  be,  and  generally  is,  intended 
as  a  cumulative  security  for  the  payment  of 
the  debt  with  which  it  is  connected.  In  this 
case  the  debt  to  which  It  belongs  is  that  of  the 
State,  and  not  that  of  the  company,  which  was 
paid  so  as  to  furnish  the  State  with  the  means 
to  create  such  a  fund. 
i  Reference  was  made  in  the  argument  to  the 
way  in  which,  under  the  Act  of  1852,  and  per- 
haps that  of  1858,  the  sinking  fund  was  to  be 
kept  and  invested,  and  it  was  urged  that  the 
fund  must  have  been  intended  as  security  for 
the  payment  of  tbe  bonds  to  the  bondholders 
by  the  company,  because  if  a  bond  issued  to  a 
particular  company  was  brought  by  that  com- 
pany and  paid  into  the  fund,  it  was  canceled, 
while  all  other  bonds  were  kept  alive  to  be  held 
and  used  by  the  State  to  take  up  at  maturity 
the  bonds  issued  to  the  company  which  had  not 
been  so  paid  in.  The  argument  seems  to  be, 
that,  as  the  purchase  of  a  bond  Issued  to  a  par- 
ticular company,  audits  payment  into  the  fund 
by  that  company,  would  of  itself  be  a  payment 
of  that  bond  by  the  company  both  to  the  State 
and  the  holder,  the  special  provision  for  tbe 
cancellation  of  such  a  bond,  while  others  are  to 
be  kept  alive,  is  indicative  of  a  purpose  not  to 
cancel  the  obligation  of  the  company  under  the 
statute  until  the  company  had  not  only  pro- 
vided tbe  State  with  the  means  to  take  up  all 
theother  outstanding  bonds,  but  until  the  State 
had  itself  performed  its  own  obligations  and 
actually  taken  them  up.  This  is  undoubtedly 
a  circumstance  to  be  considered  in  determining 
what  the  payment  was  which  the  State  intended 
the  company  should  make,  and  for  the  security 
of  which  the  lien  was  created;  but  it  is  not  to 
our  minds  enough  to  overcome  the  many  pro- 
visions found  in  the  other  parts  of  the  statute, 
which  so  clearly  show  that  there  was  to  be  but 
one  creditor  of  the  company  on  account  of  the 
contemplated  loans  of  the  bonds,  and  that  credi- 
tor the  State.  Whatever,  therefore,  satisfies 
that  creditor,  under  tbe  law,  satisfies  the  debt, 
IM 


We  cannot  accede  to  the  proposition,  so  much 
relied  on  by  the  counsel  for  the  bondholders, 
that  on  putting  out  the  bonds  the  company  oc- 
cupied towards  the  bondholder  the  relation  of 
principal  debtor,  and  the  State  that  of  surety 
only,  until  the  company  made  the  prescribed 
payments  to  the  State,  and  that  after  these  pay- 
ments were  made  the  relations  of  the  parties 
changed,  so  that  thereafter  tbe  State  was  prin- 
cipal and  the  company  a  surety  only.  The  debt 
of  the  company,  whatever  it  was,  continued 
the  same  in  its  relation  to  all  the  parties  from 
the  time  it  was  creatwl  until  it  was  paid.  There 
is  nothing  in  the  statute  which  contemplates  [70 
any  change  in  the  obligations  of  the  parties  to- 
wards each  other.  There  may  have  been  no 
good  reason  for  keeping  some  of  the  state  se- 
curities paid  into  tbe  fund  alive,  and  directing 
that  others  should  be  canceled,  Inasmuch  as  all 
were  to  represent  Stale  debts,  for  which  the 
State  was  equally  bound i  but  that  was  the  will 
of  the  Legislature,  and  It  was  consequently  so 
enacted.  Afterwards  this  policy  was  changed, 
and  all  State  bonds,  of  whatever  character,  were 
canceled  by  mutilation  as  soon  as  they  were 
paid  in,  or  bought  for  the  sinking  fund.  Act 
of  1860.  In  this  way  all  danger  of  a  misappro- 
priation of  securities  in  the  sinking  fund  .was 
avoided.  As  bonds  issued  to  railroad  com- 
panies under  the  Act  could  alone  be  used  for 
the  Investment  of  the  fund  under  this  Act,  their 
cancellation  did  not  affect  the  liability  of  the 
several  companies  thereon  to  the  State,  because 
that  was  to  continue  until  payment  was  made 
to  the  State  by  the  company  to  which  it  was 
issued.  Payment  by  the  State  to  the  bond- 
holder did  not  discharge  the  liability  of  the 
company  on  the  bond  so  paid. 

The  provision  for  a  foreclosure  In  case  of  the 
failure  of  the  company  to  pay  at  maturity  the 
bonds  issued  to  It  is  found  in  section  6,  which 
makes  It  the  duly  of  the  Governor,  when  such  a 
default  occurs,  to  notify  the  Attorney-General, 
who  must  thereupon  file  a  bill  against  the  com- 
pany in  the  name  of  the  Stale  of  Tennessee  in 
the  Chancery  or  Circuit  Court  of  the  proper 


eluding  the  appointment  of  a  receiver,  and  a 
sale  of  the  road  and  all  tbe  property  of  the 
company,  as  may  be  necessary  and  proper  to 
secure  the  payment  of  the  bonds,  with  the  in- 
terest thereon,  and  to  Indemnify  the  State 
against  loss  by  their  issue.  We  see  no  special 
significance,  so  far  as  the  present  question  is 
concerned,  in  the  direction  to  the  Attorney- 
General  to  file  the  bill  in  the  name  of  the  State- 
Without  such  a  direction  there  might  be  doubt 
whether  the  suit  to  be  instituted  should  be  in 
the  name  of  the  Attorney-General  or  of  the  Stale. 
It  was  probably  unimportant  whether  the  one 
form  or  the  other  was  adopted,  for,  in  any 
event,  the  object  would  be  to  enforce  the  ob- 
ligation of  the  company  and  collect  the  money 
which  was  due.  The  Legislature,  however, 
saw  fit  to  avoid  all  doubt  on  this  subject,  and 
to  direct  that  the  proceeding  should  be  in  the 
name  of  the  State.  Taken  by  itself,  therefore, 
this  section  adds  little,  if  anything,  to  theother 
evidence  in  the  statute  as  to  who  the  creditor 
was  for  whose  benefit  the  money  was  to  be  col- 
lected.    The  proceeds  of  the  foreclosure  were 
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to  be  wed  to  pay  the  bonds,  within  the  mean- 
ing of  the  statute,  and  also  to  indemnify  the 
Stale  against  loss.  To  whom  the  payment  was 
to  be  made  must  be  determined  by  looking  else 
where.  There  is  nothing  to  show  that  the  au- 
thor of  the  statute  bad  tbe  security  of  the  bond- 
holder in  his  mind  when  drafting  this  section 
any  more  than  when  drafting  the  others. 
Payment  of  the  bonds  meant  in  this  section 
what  it  did  in  the  others ;  no  more,  no  less.  It 
la  true  that  here  payment  of  the  bonds  and  In- 
demnity to  the  State  are  both  spoken  of,  but 
Syment  of  the  bonds  through  a  proceeding  for 
■eclosurc  might  not  be  enough  to  Indemnify 
the  State  against  all  loss  Incident  to  the  loan  of 
the  bonds.  There  might  be  expenses  incurred 
In  the  foreclosure  which  would  Dot  be  reim- 
bursed by  a  simple  payment  of  the  amount  of 
the  bonds.  Indemnity  of  this  and  a  like  char- 
acter was  evidently  the  purpose  of  this  partic- 
nlar  provision  in  the  section.  It  was,  In  the 
language  of  counsel  for  tbe  bondholders,  t 
cure  the  State  against  "a  money  loss  *  * 
tbe  way  of  counsel  charges,  or  receiver's 
charges,  or  betterment  expenses,  or  debts  not 
included  In  the  words  'to  secure  tbe  payment 
of  said  bonds.'  " 

Proceedings  for  foreclosure  before  the  ma- 
turity of  the  bonds,  and  the  liability  of  guilty 
stockholders  in  case  of  issues  of  bonds  obtained 
by  fraud,  or  contrary  to  the  provisions  of  the 
Act,  are  provided  for  in  section  18.  This  section 
makes  it  the  duty  of  the  Governor,  as  soon  as 
be  receives  reliable  information  of  such  fraud 
or  irregularity,  to  notify  the  Attorney- General, 
who  must  at  once  institute  a  suit  in  the  Circuit 
or  Chancery  Court  of  the  proper  county.  In 
such  a  suit  the  court  is  given  authority  to  or- 
der a  sale  of  the  road,  and  the  property  and 
assets  of  tbe  company,  or  so  much  thereof  as 
may  be  necessary.  When  such  a  sale  is  made, 
the  proceeds  are  to  be  paid  into  the  treasury  and 
invested  by  the  comptroller  in  "the  same 
stocks,  creating  a  dnt-ing  fund,  at  provided 
for  in  the  seventh  section.  The  guilty  com- 
pany Is  also  made  to  forfeit  all  its  rights  and 
E'vileges  under  the  Act,  and  its  guilty  stock- 
Iders  are  made  individually  liable  ''for  the 
payment  of  the  bonds  so  fraudulently  obtained 
by  such  company,  and  for  all  other  losses  that 
may  fall  upon  the  State  in  consequence  of  the 
commission  of  any  other  fraud  by  such  com- 
pany." This  is  manifestly  for  the  benefit  of 
the  State  alone.  The  bondholder  can  have  no 
special  interest  in  such  a  proceeding,  llisrights 
are  in  no  way  affected  by  the  fraud  of  the  com; 

Cy  In  obtaining  the  bond  he  owns.  The 
:e  is  his  debtor  and  he  has  no  right  to  call 
for  the  money  owing  to  him  until  the  maturity 
of  his  bond,  which  will  not  be  until  thirty  or 
may  be  forty  years  after  the  commission  of  the 
fraud  which  gave  the  State  the  right  to  call  at 
once  on  the  company  and  its  implicated  stock- 
holders for  tbe  payment  of  the  bond  he  holds. 
It  will  hardly  be  contended  that  It  was  intended 
to  make  the  stockholder  individually  liable  to 
the  bondholder,  yet  his  liability  is  for  "the  pay- 
ment of  the  bonds"  Just  as  is  that  of  the  company. 
If  in  his  case  payment  of  the  bonds  does  not 
mean  payment  to  the  bondholder,  it  does  not  in 
that  of  the  company.  The  language  of  tbe  Act 
is  the  same  in  both  cases,  and  there  is  nothing 
whatever  to  show  that  as  to  one  it  meant  one 
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thing,  and  as  to  the  other  something  else.  The 
evident  purpose  of  this  section  was  to  give  the 
State  tbe  power,  immediately  on  the  discovery 
of  a  fraud,  to  demand  of  the  company  "pay- 
ment of  the  bonds,"  that  Is,  payment  of  an 
amount  of  money  equal  to  that  called  for  by 
the  bonds,  and  a  remedy  at  once  against  the 
company  and  its  implicated  stockholders  for 
the  enforcement  of  such  a  payment  in  case  it 
was  not  voluntarily  made.  The  money  when 
collected  was  to  be  set  apart  and  invested  "as  a 
sinking  fund  for  the  payment  of  the  bonds"  by 
the  State. 

By  section  14  it  was  made  the  duty  of  the 
Governor  to  appoint  an  agent  for  tbe  State,  to 
attend  all  sales,  made  either  under  section  6  or 
section  18,  to  protect  the  interest  of  the  State, 
and,  if  necessary  for  that  purpose,  to  buy  tbe 
road  or  property  In  the  name  of  the  State.  If 
bought,  it  was  to  be  put  In  the  hands  of  a  re- 
ceiver to  manage  and  run  in  the  way  provided  [708] 
in  section  S,  until  the  next  meeting  of  the  Gen- 
eral Assembly.  Tbe  receiver  was  to  settle  his 
accounts  with  the  comptroller  semi-annually, 
but  no  directions  were  given  in  relation  to  the 
manner  in  which  the  net  earnings  were  to  be 
used  In  case  of  a  sale  under  section  6.  He  was 
to  take  possession  of  "  the  said  road  and  prop- 
erty ana  use  the  same  as  provided  for  in  tbe 
fifth  section,"  and,  on  the  settlement  of  bis  ac- 
counts with  the  comptroller,  the  balances  re- 
maining in  his  hands  would  necessarily  go  into 
the  treasury,  there  to  be  dealt  with  as  the  Gen- 
eral Assembly  should  rim  it.  If  a  purchase  was 
made  by  the  State  umkr  section  18,  tbe  pre- 
sumption would  be  that  the  earnings  must  go 
into  the  sinking  fund,  as  such  was  the  provision 
made  for  the  proceeds  of  a  sale  to  another  pur- 
chaser, but  all  that  would  necessarily  be  under 
the  control  of  the  General  Assembly  when  it 

Having  thus  gone  over  the  other  sections,  we 
are  prepared  to  consider  section  12,  in  its  bear- 
ing on  the  question  which  is  now  under  dis- 
cussion. This  section  reserves  to  the  State  in 
express  terms  the  right  to  enact  "  all  such  laws 
as  may  be  deemed  necessary  to  protect  the  In- 
terest of  the  State,  and  to  secure  the  State 
against  all  loss  in  consequence,  of  the  issuance 
of  bonds  under  tbe  provisions  of  this  Act,  but 
in  such  manner  as  not  to  impair  the  vested 
rights  of  the  stockholders  of  the  companies." 
This  reservation  includes,  and  was  undoubted- 
ly intended  to  include,  full  power  in  the  State, 
as  against  every  one  except  stockholders,  to  do 
whatever  might  be  deemed  necessary  by  the 
Legislature,  with  the  lien  reserved  for  the  secu- 


j,  be  conceded  that  if  bondholders  actual- 
ly had  any  vented  right  or  interest  as  against 
the  State  in  the  security  created  by  tbe  statute, 
nothing  could  be  done  under  this  section  by  tbe 
State  to  impair  that  right.  But  the  same  was 
probably  true  of  stockholders,  and  the  special 
care  taken  to  preserve  the  rights  of  stockhold- 
ers, without  referring  to  bondholders  at  all, 
raises  a  strong  presumption  that  it  was  never 
intended  to  vest  In  them  any  right  which  would 
Interfere  in  the  remotest  degree  with  tbe  free 
exercise  of  all  the  power  of  the  State  to  deal 
with  the  borrowing  companies  in  reference  to 
the  bonds  and  the  security  created  therefor,  [704' 
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s  that  States  and  of  the  United  States  upon  the  mem 

ittrest  genera]  subject.    This  statute  differs  in  fte 

of  the  Stale  and  the  companies,  they  being  the  phraseology  from  some,  and  perhaps  all,  of 

only  parties  to  the  contract  of  the  companies  the  others,  but  Its  own  language  furnishes  all 

that  were  to  be  at  all  interested  in  what  was  to  the  aid  which  is  required  for  its  true  interpre- 

be  done.     As  has  been  seen,  the  bonds  to  be  is-  tation. 

sued  were  on  their  face  to  bind  oaly  the  State.  The  decree  in  each  of  them  eata  u  affirmed. 
At  that  time  repudiation  of  slate  faith  was  not 

thought  of.     No  purchaser  of  stale  bonds  ever  Mr.  Justice  Havrlan,  dissenting: 

asked  whether  anything  else  than  the  faith  of  a  I  am  of  opinion  that,  while  the  object  of  the 

State  waa  pledged  for  their  payment  promptly  statutes  in  question  was  to  protect  the  State 

at  maturity.     Repudiation  was  looked  upon  as  against  liability,   they  were  also   designed  to 

dishonorable,  and  something  that  would  never  create  a  lien  for  the  payment  of  the  bonds  them- 

occur.    Security  to  the  State  against  loss  by  the  selves,  by  whomsoever  held.    That  lien,  so  far 

loans   of  its  bonds  which  were  provided  for  as  the  holders  of  bonds  were  concerned,  could 

must,  therefore,  be  presumed  to  have  been  the  not  be  discharged,  except  by  payment  of  the 

sole  purpose  of  the  liens  which  were  to  be  ere-  interest  and  principal,  according  to  the  terms 

ated  on  the  issue  of  the  bonds.     Bondholders  of  the  bonds,  and  in  the  mode  prescribed  by 

were  never  thought  of  in  this  connection,  for  the  statute  under  which  they  were  issued.  For 

they  had  the  securityof  the  faith  of  the  State  and  these  reasons,  I  am  compelled  to  withhold  my 

could  not  have  been  supposed  to  look  for  any-  assent  to  the  opinion  and  Judgment, 

thing  else.    Hence  this  reservation  of  power  by  r 

tie  State  was  made  broad  enough  to  allow  the  *»*■  "J*?   "****»■"■_  and  Mr.  JwtUe 

StatetodealwiththesecuritieswnichwereUken  Blatchford  took  no  part  in  these  decisions. 


from  the  companies  at  Its  own  discretion^  and  in  ^^H^Btokennev,  dark,  flup.  Court  U.  8. 

any  way  that  might  be  deemed  just.    Ho  such  ->     •* 

Eower  could  be  exercised  if  the  bondholders  

eld  an  interest  in  the  securities  adverse  to  the  __    „_     _    _    _ 

State.     Under  these  circumstances  this  section  FRANCIS  DODGE  BT  AL.,  Appti., 

is  to  be  looked  upon  as  excluding  any  such  pos-  e. 

.ible  intent,  and  operating  as  a  standing  notice  THOMAS  KNOWLES. 
to  all  who  might,  from  time  to  time,  become 

the  holders  of  any  of  the  lent  bonds,  that  the  (See  a  O,  Reporter's  ed..  tBB-UB,) 
payment  of  the  bonds,  and  the  interest  thereon, 

Which  the  several  companies  bound  themselves  F*actico — appeal  bond;  when 

for,  was  to  be  made  to  the  State,  and  not  to  jvntmtticm. 

teB"S?ot?™hf^hUriE^biCl1  WBa  J^T  '■  ™>"*  upon  the  race  or  the  record,  the  valu. 

by  the  State  was  for  the  performance  of  this  0f  the  property  Involved  Is  nffldent  to  give  the 

obligation,    and  might    be   dealt  with  by  the  court  Jurisdiction,  and  the  appellee  declines  to  ap- 

Bute  in  any  mannorits  own  Legislature  should  V*ft in  th!?,c.ourhit  {■  *?  tat?.to  Present  extrlneio 

rf(™.(n,rayiDi,i«       Thi.«.».^ijn.  ~f  X.  „.„.  (.  evidence  of  the  actual  value  of  the  property  upon  a 

direct  or  provide.      Ihisrcsertalionof  power  ia  motion  to  setasiue  the  Judgment, 

entirely  inconsistent  with  the  idea  of  a  debt  [a,  Theirlvlngof  an  appeal  bond  la  not  nssendalto 

from  the  company  to  the  bondholders  on  uc-  the  ™flj| ot  ■"  ■**•■••  though  it  la  essential  to  its 

count  of  Uie  bonds ;  and  if  there  could  have  p  PSffjunWeJ  allowance  of  an  appeal  la  open 

been  any  doubt  on  this  subject  without  section  court  at  the  term  lu  which  the  decree  has  been  ren- 

13,  there  certainly  is  none  with  it  derod.  Is  sufficient  notice  or  the  taklna:  or  an  as- 

ThU  disposes  of  all  the  cases;   for  the  State.  ^The*tatlonlsforti»purpoeeof  notice.  When 
In  the  exercise  of  its  legislative  discretion,  has  omitted,  a  motion  to  dismiss  will  not  be  granted 
[70S]  released  each  of  the  companies  whose  property  until  an  opportunity  to  give  the  notice  has  been 
is  involved  in  these  auits  from  all  its  obligations  *£%,  0lAetot  this  court  served  upon  the  arpel- 
growing  out  of  the  original  loans,  and  baa  can-  lee,  to  appear  and  arguethe  cause  if  he  sets  fit,  it 
celed  the  liens  created  for  their  security.     The  itself  the  legal  equivalent  of  a  citation, 
companies  liave  either  voluntarily  paid  their  P^O.  1B6.] 
debts  to  the  satisfaction  of  the  State,  or  the  Motion  to  ttt  made  JUed  Apr.  SO,  1885.    Site- 
Stale  bos  foreclosed  the  lien  which  was  re-  united  Apr.  Sa\  1885.    Decided  May- 4, 1885. 
served,  und  sold  the  property,  free  of  that  in-  .  DDI. .  »    #„„  ,t_   o...™_    n™*  _.  .%. 
cumbrance,  either  to  the  present  defendants,  or  A   n?£  ,  5Ti      m  8upreme  Court  of  "^ 
to  those  under  whom  they  claim.  il  Distnct  of  Columbia 

Some  reliance  was  plowed,  in  the  argument  .  °°  ■"&*•  "1"SS  *?  J**"01*  e,ntered 

for  the  bondholders,  upon   the  legislative  his-  AE|?  1SJ88S-  ft^drt0,dlB?iS  tQe  appeal-       , 

tory  of  the  passage  of  (he  Act  oHMS.  which  ,Jb",h^°%^  ^  *  f?  T*  "P*?"  fa 

showed  an  effeTaud  rejection  of  certain  pro-  £e  °Pimon  °f  ,thfi,^urt'  "*  "  *■  °Pmlon  °» 

posed  amendments,  and  also  upon  the  construe-  , u     ill.'    ,     '  m£\*   ul.           *             .,„ 

Sonwhlch  had  been  put  on  the  Act  by  certain  .„  *i,StfS£  M,lttnew"* fcr  *VV&". 

state  officers  of  high  authority  in  the  adminis-  * EJ^a&S™?^*,  o-a.    tnr  „„, 

nation    of    the  public  affairs,  but  we  have  ,  M,T-  **  Holdaworth  Gordon,  for  appel- 

deemed  it  unnecessary  to  add  to  the  length  of  !aau'  eontra- 

this  opinion   by  particular  reference  to  that  Mr, Chief  JustiatWaite  delivered  the  oplu- 

branch  of  the  argument,  because,  as  we  think,  ion  of  the  court; 

the  statute  contains  within  itself  unmistakable  The  facts  on  which  this   motion  rests  am 

evidence  of  its  meaning.     The  same  is  true  of  these: 

the  reference  which  baa  been  made  to  other  The  final  decree  In  the  cause  was  rendered 

stnliitea  of  Tennessee,  and  to  statutes  of  the  February  28,  lool.    At  the  foot  of  the  decree. 
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and  as  part  of  Om  original  entry,  fa  the  follow- 
log; 


Ch'f  Just" 
not  taken  not 
b  was  after  the  term 
when  the  decree  was  rendered.  No  citation 
wai  served  on  the  appellee,  but  the  appeal  waa 
duly  docketed  In  this  court  November  11, 1881. 
The  cause  in  filed  In  ita  regular  order  for  the 
first  time  January- 9,  1880,  and  on  that  day  sub- 
mitted on  printed  brief  by  the  counsel  for  the 
appellants,  no  one  appearing  for  the  appellee. 
On  the  17th  of  January,  the  court,  of  Ita  own 
notion,  ordered  "  that  thia  cause  be  reargued, 
either  orally  or  on  printed  briefs,  to  be  filed  on 
or  before  the  first  Monday  In  March  next" 
The  purpose  of  thia  order  waa  to  allow  the  ap- 
pellee an  opportunity  to  be  heard.  A  copy  was 
•erred  on  h&n  personally  on  or  about  January 
SI.  and  he  wrote  the  clerk,  under  date  of  Feb- 
ruary 28,  as  follows: 

"  Having  been  advised  by  counsel  that  no  ap- 
peal has  ever  been  perfected  to  the  Supreme 
Court  of  the  U.  S.  in  the  case  of  which  you 
write,  I  would  inform  you  that  Irespectfully  de- 
cline to  authorize  an  appearance  to  be  entered 
in  that  court  for  dm  in  that  case  for  any  purpose 
whatever." 

On  March  9,  the  appellants  again  submitted 
the  cause  on  a  printed  Brief,  no  one  appearing 
for  the  appellee.  The  case  was  taken  under 
advisement  and  held  until  April  18,  when  the 
decree  of  the  court  below  was  reversed,  and  an 
entry  made  to  that  effect  Ontheof  20th  April, 
the  appellee  came,  and  entering  an  appearance 
only  for  the  purposes  of  his  motion,  moved  to 
set  aside  and  annul  the  judgment  of  reversal, 
and  to  dismiss  the  appeal  (1)  because  no  cita- 
tion had  been  Issued  or  served,  and  (2)  because 
the  value  of  the  matter  in  dispute  did  not  ex- 
ceed 12,600. 

As  to  the  last  ground  of  the  motion,  It  Is  suf- 
ficient to  say  that  the  decree  appealed  from  was 
for  more  than  12,000,  and  it  charged  the  prop- 
erty of  the  appellants  with  the  full  amount 
Upon  the  face  of  the  record,  therefore,  our  ju- 
risdiction is  complete.  Such  being  thecaae, we 
are  not  willing  to  consider  extrinsic  evidence  at 
this  late  day  for  the  purpose  of  ascertaining 
whether  the  actual  value  of  the  property  from 
which  the  collection  must  be  made  a  sufficient 
to  pay  the  whole  debt  or  not 
1*38]  The  allowance  of  the  appeal  by  the  court 
while  iu  session  and  acting  judicially,  at  the 
term  in  which  the  decree  was  rendered,  consti- 
tuted a  valid  appeal,  of  which  the  appellee  was 
bound  In  law  to  take  notice.  The  docketing 
of  the  cause  in  time,  perfected  the  jurisdiction 
114  U.  8. 


of  thia  court  The  giving  of  the  bond  was  not 
essential  to  the  taking,  though  it  was  to  the 
due  prosecution,  of  the  appeal.  It  was  fur- 
nished and  accepted  In  this'case  before  the  cause 
was  docketed  here.  Had  this  not  been  done  we 
would  have  given  the  appellants  leave  to  sup- 
ply the  omission  before  dismissing  the  Appeal 
All  this  was  decided,  on  full  consideration,  iu 
FtotQhv.DaeU,  110  U.S.,  227  [Bk.26,L.ed.  127  J. 

It  has  also  been  decided  that  if  an  appeal  was 
allowed  in  open  court  during  the  term  In  which 
the  decree  was  rendered  a  citation  was  required, 
asmatter  of  procedure,  if  the  security  was  not 
furnished  until  after  the  term ;  but  in  R.  R.  Co, 
v.  Blair,  100  U.  S.,  662  [Bk.  25,  L.  ed.  0871,  it 
was  said:  "Still,  an  appeal,  otherwise  regular, 
would  not  probably  be  dismissed  absolutely  for 
want  of  a  citation,  if  it  appeared,  by  clear  and 
unmistakable  evidence,  outside  of  the  record, 
that  the  allowance  was  made  in  open  court  at 
the  proper  term,  and  that  the  appellee  had  ac- 
tual notice  of  what  had  been  done." 

The  citation  is  intended  as  notice  to  the  ap- 
pellee that  an  appeal  has  been  taken  and  will  be 
duly  prosecuted.  No  special  form  is  prescribed. 
The  purpose  is  notice,  so  that  the  appellee  may 
appear  and  be  heard.  The  judicial  allowance 
of  an  appeal  in  open  court  at  the  term  in  which 
the  decree  has  been  rendered  is  sufficient  no- 
tice of  the  taking  of  an  appeal.  Security  is  only 
for  the  due  prosecution  of  the  appeal.  The  cita- 
tion, if  security  is  taken  out  of  court,  or  after 
the  term,  is  only  necessary  to  show  that  the  ap- 
peal which  was  allowed  iu  term  has  not  been 
abandoned  by  the  failure  to  furnish  the  secu- 
rity before  the  adjournment  It  Is  not  juris- 
dictional. Its  only  purpose  is  notice.  If  by 
accident  it  has  been  omitted,  a  motion  to  dis- 
miss an  appeal  allowed  in  open  court,  and  ai 


furnished,  and  this,  whether  the  motion  was 
made  after  the  expiration  of  two  years  from 
the  rendition  of  the  decree  or  before.  Here, 
before  the  cause  came  on  for  final  hearing  no- 
tice was  given  the  appellee,  by  order  of  the 
court,  that  the  appeal  taken  in  open  court 
was  being  prosecuted,  and  that,  a  reargument 
at  an  appointed  time  was  desired  In  response 
to  this  notice,  the  appellee  declined  to  appear, 
not  because  he  had  not  been  served  with  a  cita- 
tion, but  because  no  appeal  had  been  perfected. 
Had  he  complained  oi  a  want  of  citation,  the 
omission  might  have  been  supplied  if,  on  con- 
sideration, it  should  have  been  deemed  neces- 
sary. But  the  order  which  was  served  on  him 
to  appear  and  argue  the  cause  if  besaw  fit,  waa 
of  Itself  the  legal  equivalent  of  a  citation  for  all 
the  purposes  of  this  appeal 
The  motion*  are  denied. 
True  copy.    Test: 

Janus  H.  MoEenner,  Clark,  Sup.  Court,  IT.  8. 
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THE    DECISIONS 


Supreme  Court  of  the  United  States, 


AT  OCTOBER  TERM,  1881, 


[US]      COMMISSIONERS  OF  BUNCOMBE  CO., 

BT  AL,  AfflU., 


VINCENT  K.  TOMMET. 

(8eo  B.  0..  Beportert  ed.  US  BT  AL. 


•L  lbs  statutes  or  North  Csrolios  of  March  W, 
I8TO,  and  March  1, 1978,  the  first  glvtntf  alien  to  me- 
._ , s,  and  tha  other 


ry  Hon  laws  giving 
m  on  buildhms,  lnc 
atand,or  alien  upon  n  1 

-  for  work  dons  theieoi 


rtwuld  not  be  interpreted  as  Kiviujf  a  lien  upon  tho 
— j, — 7,  bridges  or  other  property  of  a  railroad 
iy  tan*  may  be  BantU  In  the  operation  and 
"t»  road  (or  the  pnbllo  purposes  (or 


B.   The  prortoo  of  th*  Id  neotlonof  the  Bald  Aot 

_.._A.u..^D_^.i  -hap.au,  |«)  has  reference 

-  -*  — '-ate  corporations 

T 12,  un  (Publln 


*  vn  (Battle's  Bonsai,  snap.  S 
o  the  debt*  and  oonteact*  o(  p 


laws  H.  a  1B71-B,  ehap.  1W  and  not  thoee  of  rail. 
road  corporations  organised  for  pnbllo  use  under 
the  Aot  of  February  S,  1ST2. 

40b pettUon  for  rehearing, State t.  Hives, Sired, 


APPEAL  from  the  Circuit  Court  of  the 
United  State*  for  the  Western  District  of 
North  Carolina. 

The  history  and  fact*  of  the  case  fully  appear 
In  the  opinion  of  the  court,  See  alio  the  re- 
port of  the  opinion  of  this  court  on  petition  for 
■  rehearing,  pott.  p.  806. 

Jfessr*.  S.  F.  Phillip*  and  A.  8.  Msrrimon, 
(or  appellants. 

Mum.  Wan,  E.  Eavrla  and  Jo*.  S.  Rio*, 
for  appellees. 

Mr.  Jutttee  Harlan  delivered  the  opinion  of 
the  court: 

The  Spartanburg  and  AshevUle  Raflroiid  Com- 
pany— a  corporation  created  by  the  consolida- 


Broad  Ksilroad  Company,  of  North  Carolina- 
executed,  under  date  of  October  1, 1876,  a  deed 
of  trust,  whereby,  for  the  purpose  of  securing 
the  payment  of  Its  bonds,  with  Interest  coupons 
attached,  ft  conveyed  its  franchises,  railroad, 
rights,  lands  and  property,  real  and  personal, 
in  trust  for  those  who  should  become  holders 
or  owners  of  such  bonds.  The  deed  contained 
a  provision  by  which  the  principal  of  all  the 
bonds  should  become  due  after  continuous  de- 
fault for  six  months  In  the  payment  of  semi-  [IBS] 
annual  Interest  upon  them  or  upon  any  of  them. 
Such  a  default  having  occurred  in  respect  of 
the  installments  of  interest  due  January  1, 1878, 
the  present  suit  was  brought  for  the  purpose  of 
enforcing,  in  satisfaction  of  the  entire  amount 
of  said  bonds  and  coupons,  the  lien  given  by 
the  beforementloned  deed.  Certain  parties — 
Garrison,  Fry  4  Deal,  Clayton,  ana  Bice  ft 
Coleman — were  made  defendants,  because,  as 
creditors  of  the  railroad  company,  they  claimed, 
respectively,  a  Hon  upon  property  covered  by 
the  mortgage  superior  to  that  asserted  in  be- 
half of  the  bondholders.  Garrison  alleged  that, 
being  a  mechanic;  he  contracted,  December  1, 
1876,  and  June  3,  1877,  with,  and  afterwards 


„..,..  -_-,yfui«. 
nlshed  materials  and  work  upon  trestles  In  the 
same  county,  under  a  contract  made  with  the 
company  on  June  S,  1877,  and  fully  executed 
June  17,  1876;  Clayton,  that  he  performed 
work  (grading,  etc.),  upon  the  company's  road 
in  the  same  county,  under  a  contract  made 
with  it  prior  to  the  mortgage,  hut  not  executed 
until  after  its  date;  and  Rice  ft  Coleman,  that 
they  did  work  and  labor,  and  furnished  mate- 
rials, on  the  company's  road  in  Henderson 
County,  North  Carolina,  such  work  beginning 
June  1, 1870,  and  ending  May  1,  1878. 

The  decree  below,  ordering  a  sale  of  the 
mortgaged  property,  must  have  proceeded  upon 
the  ground  that,  under  the  laws  of  North  Caro- 
lina, these  defendants  acquired  no  lien  what- 
ever upon  the  property  of  the  railroad  com- 
pany. The  contention  nere  is  that  some  of  the 
defendants  acquired  a  lien  as  well  under  a 
statute  passed  In  1878,  regulating  sales  under 
mortgages  given  by  companies  upon  all  their 
works  and  property,  as  under  the  Act  called 
the  Workmen's  Lien  Law  of  1870;  and  that  one 
of  the  defendants  has  a  lien  under  the  former. 
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while  others  have  Hens  under  the  litter  statute. 

The  main  Inquiry  now  It,  whether  the  court 

below  correctly  interpreted  those  statute*.    It 

is  necessary  to  a  clear  understanding  of  toe  case 

that  their  provisions  be  examined  In  detail 

By  the  Constitution  of  North  Carolina  of 

M||i   186b,  the  General  Assembly  of  that  State  was 

1         J   required  to  '  'provide,  by  proper  legislation,  for 

Enngtomec'ianics  and  laborers  an  adequate 
in  on  the  subject  matter  of  their  labor.'*    Art 
1*.  §  *• 

Subsequently,  by  an  Act  approved  March  88, 
1870,  entitled  "An  Act  for  the  Protection  of 
Mechanics  and  other  Laborers,  Materials,"  etc., 
It  was  provided  '  'that  every  building  built,  re- 
built, repaired  or  Improved,  together  with  the 
necessary  lots  on  which  said  building  may  be 
situated,  and  every  lot,  farm  or  vessel,  or  any 
kind  of  property  not  herein  enumerated,  shall 
be  subject  to  a  lien  for  the  payment  of  all  debts 
contracted  for  work  done  on  the  same  or  mate- 
rial furnished";  g  1;  that  "any  mechanic  or  cit- 
izen, who  shall  make,  alter  or  repair  any  arti- 
cle of  personal  property,  at  the  request  of  the 
owner  or  legal  possessor  of  such  property,  shall 
havea  lien  upon  such  property  go  made,  altered, 
or  repaired,  for  his  just  and  reasonable  charge 
for  hi*  work  done  and  material  furnished,  and 
may  hold  and  retain  possession  of  the  same 
until  such  just  and  reasonable  charges  shall  be 
paid,"  etc.:  §  8;  that  "all  claims  under  $200 
may  be  filed  in  the  office  of  the  nearest  magis- 
trate, if  over  $200,  In  the  office  of  the  Superior 
Court  clerk  In  any  county  where  the  labor  has 
been  performed  or  the  material  furnished.  £ 
4;"  that  proceedings  to  enforce  the  lien  created 
must  be  commenced  in  the  courts  of  justice  of 


rendered  in  favor  of  the  claimant,  an  execution 
for  the  collection  and  enforcement  thereof  may 
issue  in  the  same  manner  as  upon  other  Judg- 
ments in  actions  arising  upon  contracts  for  the 
recovery  of  jnoney.    Pub.  Law*  H.  C,  chap. 


206, 


ovary  of 
i,  p.  858; 


Battle's  Revisal,  N.  C,  chap.  65,  p. 


lion  by  any  number  of  persons,  not  less  than 
twenty-five,  of  corporations  for  the  purpose  of 
constructing,  maintaining  and  operating  rail- 
roads. This  statute  contains  sixty-six  lections, 
and  prescribes  the  mode  in  which  a  company 


roads.    This  statute  contains  aixtj 

a  company 
may  be  organized  under  it;  what  its  articles  of 


association  shall  contain;  what  shall  be  the 
amount  of  Its  capital  stock  and  in  what  way 
1185]  subscribed;  when  it  shall  become  a  corporation, 
with  the  powers  and  privileges  therein  granted; 
to  what  extent  its  stockholder*  shall  be  liable 
for  the  debts  of  the  company;  when  It  shall  be 
liable  to  laborers  for  the  amount  due  them  from 
contractors  for  the  construction  of  any  part  of 
the  road;  the  mode  in  which  it  may,  by  con- 
demnation, acquire  real  estate  needed  for  the 
purposes  of  Its  incorporation;  an  annual  report 
to  the  Governor  showing  its  operations  and  con- 
dition in  every  respect;  when  and  under  what 
circumstances  the  Legislature  may  alter  or  re- 
duce its  rates  of  freight,  fare  or  other  profits; 
and  many  other  duties  respecting  the  operation 
and  management  of  its  railroad  and  other  prop- 


erty.   Public  Laws  N.  0.,  1871-8,  chap.  188; 
Battle's  Revisal,  chap.  09. 

Corporations  formed  under  that  statute  are 

given  power  to  do  various  things  involving  the 

raising  and  expenditure  of  money;  and  also, 

"from  tfane  to  time  to  borrow  such  sums  of 

ooney  as  may  be  necessary  for  completing  and 

nushlng  or  operating  their  railroad,  and  to  it- 

_ue  and  dispose  of  their  bonds  for  any  amount 

so  borrowed  and  to  mortgage  their  corporate 

property  and  franchises  to  secure  the  payment 

or  [of]  any  debt  contracted  for  the  purposes 

aforesaid,    etc    The  statute  further  declares 

that  "all  existing  railroad  corporations  within 

this  State  shall  respectively  have  and  possess  all 

the  powers  and  privileges"  therein  specified. 

On  the  12th  of  February,  1878,  the  General 

ssembly  of  North  Carolina  passed  another 

atute  providing  for  the  formation  of  "private 

irporations  for  any  purpose  not  unlawful"  by 

ree  or  more  persona.    Pub.  Laws  N.  C, 

1871-8,  chap.  199. 

At  Us  subsequent  session  an  Act  was  approved, 
March  1, 1878,  entitled  "An  Act  to  Regulate 
Mortgagee  by  Corporations,  and  to  Regulate 
Sales  under  Them.  As  the  present  case  depends 
largely  upon  the  construction  to  be  given  to  the 
provisions  of  that  statute,  its  1st  and  8d  sections 
(the  2d  and  other  sections  being  immaterial  in 
the  determination  of  any  question  here  in- 
volved) are  given  entire,  as  follows: 
"BecL  If  a  sale  be  made  under  a  deed  of  trust  or 


"Sec  fl.  When  snob  corporation  shall  expire  or  be 

dissolved,  or  Ita  corporate  ruthta  and  privileges 
■ball  have  conned,  all  Its  works  and  property  and 
debts  due  to  It  shall  be  subject  to  tbe  payment  of 
debts  due  by  It.  and  then  to  distribution  among  the 
members  according  to  their  respective  interests; 
and  such  corporation  mar  sue  snd  be  sued  ss  be- 
fore for  the  Jnirpose  of  collecting-  debts  due  to  It, 


e  purpose  of  eouectlni 
i  rights  under  previous  < 

ang  Its  liabilities  and 


and  enforcing  Its  liabilities  and  distributing  the 
proceed*  of  tt»  works,  property  and  debts  among 
those  entitled  thereto;  Provided.  That  elldebts  and 


..„  ,...r -.  oratthetlme 

of  the  execution  of  any  mortgage  or  deed  of  trust 
by  such  corporation,  shall  have  a  flm  lien  upon  the 
property,  right*  and  franohtsce  of  said  oorponttton, 
ana  shall  be  paid  off  or  secured  before  suoh  mort- 
gage or  deed  of  trust  ahull  be  registered."  Pub, 
Laws  N.  a,  187S-*.  chap.  121 ;  Battles  BevIsaL  chap, 

n,H4fl.u. 


and  about  the  construction  of  its  road, 

or  of  its  bridges  constituting  a  part  of  ita  line. 
We  are  of  opinion  that  no  such  statutory  lieu 
exists  In  North  Carolina,  or  was  Intended  to  be 
given  by  tbe  Act  1870.  In  reaching  this  con- 
clusion, we  are  not  aided  by  any  direct  decision 
of  tbe  question  by  the  Supreme  Court  of  North 
Carolina.  Reference  was  made  by  counsel  to 
Hi  U.S. 
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WMtaker  v.  Smith,  81  N.  C,  340,  where  it  was 
held  that  an  overseer  U  nqt  entitled,  under  that 
Act,  to  a  lien,  for  his  wages,  upon  the  employ- 
ee's crop  or  land  over  which  lie  has  superin- 
tendence. After  alluding  to  the  constitutional 
requirement  that  laws  be  enacted  to  give  to 
mechanic!  and  laborers  an  adequate  Hen  on 
the  subject  matter  of  their  labor,  the  court  said: 
"A  very  large  proportion  of  the  laboring  pop- 
ulation of  the  State  had  just  recently  been  re- 
leased from  thraldom,  and  thrown  upon  their 
own  resources,  perfectly  ignorant  of  the  com- 
mon business  transactions  of  social  life,  and 
this  provision  of  the  Constitution,  and  the  Acta 
passed  to  carry  it  into  effect,  were  Intended  to 
give  protection  to  that  class  of  persons  who 
were  totally  dependent  upon  their  manual  labor 
for  subsistence.  The  law  was  designed  ex- 
clusively for  mechanics  and  laborers.  If  such 
be  the  effect  of  the  Act  of  1670,  there  is  strong 
reason  to  hold  that  a  mere  contractor  for  the 


out  accepting  as  conclusive  an  opinion  delivered 
after  the  rights  of  the  parties  bad  become  fixed, 
Burgefr.  Sdigman,lQ7  V.  8.,  33  (Bk.  37,  L.ed., 
865),  we  rest  our  interpretation  of  the  statute 
upon  the  ground  that  it  has  no  reference  to 
work  done  or  materials  furnished  in  the  con- 
struction of  railroads.  The  words  of  the  Act 
am  scarcely  adequate  to  express  a  purpose  to 
■fve  a  lien  upon  a  public  improvement  of  that 
character.  The  words  "building."  "lot," 
"farm"  and  "any  kind  of  property  not  herein 
enumerated  "fare  too  limited  in  their  scope  to 
justify  the  conclusion  that  the  Legislature  had 
any  intention,  by  that  Act,  to  give  a  lien  upon 
railroad  property.  This  view  is  strengthened 
by  the  circumstance  that,  by  the  subsequent 
Act  providing  for  the  organization  of  railroad 
companies  and  regulating  their  affairs,  no  savins: 
is  made  of  liens  in  behalf  of  mechanics  and 
laborers,  and  express  power  Is  given  to  such 
corporations  to  borrow,  from  time  to  time,  any 
sums  necessary  for  completing  and  furnishing 
or  operating  their  railroads  upon  bonds  secured 
by  mortgage  upon  their  corporate  property  and 
franchises.  Indeed,  the  idea  of  a  lien  in  favor 
of  laborers  actually  performing  work  in  the 
[gi  construction  of  s  railroad  seems  to  have  been 
Intentional  lv  excluded;  for,  when  the  railroad 
contractor  fails  to  pay  such  laborers,  the  com- 

Kuy,  upon  notice,  may  become  bound  to  do  bo; 
t  no  lien  is  given  therefor  upon  the  property 
of  the  corporation. 

Apart,  however,  from  these  considerations, 
we  are  of  opinion  that  a  law  .giving  to  mechan- 
ics and  laborers  a  lien  on  buildings,  Including 
the  lot  or  ground  upon  which  they  stand,  or  a 
Hen  upon  a  lot  or  farm  or  other  property,  for 
work  done  thereon,  or  for  materials  furnished 
In  the  construction  or  repair  of  buildings,  should 
not  be  Interpreted  as  giving  a  lien  upon  the 
roadway,  bridges,  or  other  property  of  a  rail- 
road company,  that  may  be  essential  in  the 
operation  and  maintenance  of  its  road.  In 
North  Carolina, as  in  most,  if  not  in  all  the  States, 
railroads,  although  constructed  for  the  private 
emolument  of  those  engaged  in  such  enterprises, 
ire  highways  which  have  been  established, 
under  the  authority  of  law,  primarily  for  the 
convenience  and  benefit  of  the  public.  The 
general  statute  of  February  8,  1873,  authorized 
US  U.S. 


the  formation  of  corporations 
maintain  and  operate  railroads  "for  public  use 
in  the  conveyance  of  persons  and  property,  or 
for  the  purpose  of  maintaining  and  operating 
any  unincorporated  railroad  already  construct- 
ed for  the  like  public  use."  Battle's  Revisal, 
cbap.  00,  §  1.  The  pecuniary  profit  derived  by 
those  who  project  and  operate  them  is  the  re- 
ward which  they  receive  for  maintaining  a  pub- 
lic highway.  Municipal  taxation  to  aid  in  their 
construction  has  been  maintained  only  upon  the 
ground  that  they  are,  in  a  large  sense,  instru- 
mentalities or  agencies  for  the  purpose  of  ac- 
complishing public  ends.  Upon  that  ground 
rests  the  authority  of  the  State  to  invest  them 
with  the  right  of  eminent  domain  in  the  con 
demnation  of  private  property,  and  to  prescribe 
from  time  to  time,  in  the  interest  of  the  public, 
reasonable  regulations  for  their  control  and 
management.  Taylor  v.  Yptilanti,  105  U.  3.,  68, 
60  (Bk.  26,  L.  ed. ,  1011).  Such  being  the  rela- 
tions existing  in  North  Carolina  between  these  [1291 
corporations  and  the  public,  it  should  not  be 
presumed  that  the  Legislature  intended  to  sub- 
ject them  to  the  operation  of  ordinary  lien  laws, 
enacted  for  the  benefit  of  those  performing  labor 
and  furnishing  materials  in  the  construction, 
repair  or  Improvement  of  what  the  Statute  of 
1870  designates  as  buildings,  or  who  perform 
labor  upon  lots,  farms  and  other  property  be- 
longing to  private  persons  and  having  no  con- 
nection with  public  objects.  A  different  con- 
struction of  the  statute  would  enable  parties 
having  liens  for  amounts  within  the  jurisdic- 
tion of  justices  of  the  peace,  to  destroy  a  pub- 
lic highway  and  defeat  the  important  objects 
which  the  State  intended  to  subserve  by  itscon- 
struction.  No  such  intention  should  be  im- 
puted to  the  Legislature,  unless  the  words  of 
the  statute  clearly  requires  it  be  done. 

There  is  nothing,  it  may  be  observed  in  thii 
connection^ .Srwfev. /?.&., 101  U.S.,448fBk. 
25,  L.  ed.,1057],  in  conflict  with  the  views  here 
expressed.  The  decision  in  that  case  rests  upon 
the  construction  given  to  the  mechanics'  lien 
law  of  Iowa  by  the  Supreme  Court  of  that  State. 
Besides,  the  Iowa  Statute  in  terms  included, 
among  those  entitled  to  the  lien  it  gave,  "con- 
tractors, subcontractors,  material  furnishers, 
mechanics  and  laborers  engaged  in  the  construc- 
tion of  any  railroad  or  other  work  of  internal 
improvement."  Iowa  R.  S-,  1880,  S 1816.  The 
legislative  will  was  there  expressed  so  clearly 
as  to  leave  no  room  for  interpretation  of  the 

It  is,  however,  contended  that  the  proviso  of 
the  3d  section  of  the  Act  of  March  1,  1878,  is 
sufficient  to  sustain  the  lien  asserted  by  such  of 
the  appellants  sb  were  contractors  and  mechan- 
ics. That  Act,  as  we  have  seen,  regulates  sales 
under  deeds  of  trusts  or  mortgages  "executed 
by  any  company  on  all  its  worksand  property," 
and  provides  for  the  purchaser  becoming  a  cor- 
poration, with  all  the  franchises,  rights  and 
conveyances  of , and  subject  to  the  duties  Imposed 
upon,  the  original  corporation.  In  connection 
with  a  general  provision  for  the  disposition  of 
the  assets  of  corporations  which  shall  expire  or 
be  dissolved,  or  whose  corporate  rights  and 

Srivileges  shall  cease,  it  is  declared  "that  all 
ebts  and  coDtrncts  of  any  corporation,  prior  to 
or  at  the  time  of  the  execution  of  any  mortgage 
or  deed  of  trust  by  such  corporation,  shall  have  [180] 
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a  first  Ben  upon  the  property  rights,  and  fran- 
chises of  said  corporation,  and  shall  be  paid  off 
or  secured  before  such  mortgage  or  deed  of  r — ' 


tton  that  it  was  intended  to  apply  to  all  corpora' 
tions,  including  those  formed  for  the  construc- 
tion and  operation  of  railroads.    But  there 


pretation.  The  language  of  the  proviso  In  ques- 
tion is  fully  satisfied  by  restricting  its  operation 
to  merely  private  corporations,  which  may  be 
formed  by  three  or  mora  persons.  And  to  this 
may  be  added  the  important  consideration,  that 
any  other  interpretation  might  defeat  the  ex- 
press power  given  to  railroad  corporations  to 
raise  money  for  completing  and  finishing  or 
operating  their  roads, upon  bonds  to  be  secured 
by  mortgage  upon  their  property  and  franchises; 
for,  sncn  bonds,  In  the  very  nature  of  things, 
could  not  be  readily, if  at  all,  disposed  of.  If  the 
lien  given  by  the  railroad  mortgage  is  subordi- 
nate to  a  lien  for  "all  debts  and  contracts,"  of 
whatever  nature,  "existing; prior  to  and  at  the 
time  of  the  execution"  of  such  mortgage.  Did 
the  Legislature  intend  that  the  power  of  a  rail- 
road corporation  to  mortgage  all  of  its  property 
and  franchisee  for  money  with  which  to  com- 
plete or  operate  a  road  for  public  use  should  be 
exercised,  subject  to  the  condition  that  every 
creditor  it  had  at  the  time  of  the  mortgage,  no 
matter  how  his  debt  originated,  nor  whether 
there  was  an  agreement  for  a  lien,  should  have 
a  Brat  lien  upon  the  corporate  property  and 
franchises?  If  this  construction  should  be 
adopted,  it  would  follow  that  mechanics  and 
laborers  would  acquire,  as  between  them  and 
the  holders  of  mortgage  bonds,  a  first  lien  for 
work  done  or  materials  furnished  to  the  rail- 
road company  without  filing  a  claim  therefor, 
as  required  by  the  Act  of  1970;  and  this  al- 
though the  Legislature  bad  In  that  Act  refrain- 
ed from  using  language  that  necessarily  gives 
them  a  lien  upon  railroad  property  and  fran- 
chises. We  are  of  opinion  that  the  proviso  of 
the  third  section  of  th»  Act  of  1878  has  no  ap- 
plication to  deeds  of  trust  or  mortgage  given  by 
railroad  corporations. 

]      This  Tiew  is  a" 

the  compilation 

lion,  known  as  Battle's  Revisal.    At  the 

session  of  the  Legislature  at  which  the  Railroad 
Act  of  1873  and  the  Private  Corporation  Act  of 
the  same  year  were  passed,  another  statute  was 
enacted  providins:  for  the  publication  of  the 
public  statutes  under  the  supervision  of  Wm. 
H.  Battle,  who  was  directed  "to  collate,  digest 
and  compile  all  the  public  statute  laws  of  the 
State,"  distributing  them  under  such  titles  divi- 
sions, and  sections  as  he  deemed  most  conven- 
ient and  proper  to  render  them  "more  plain 
and  eitsy  to  be  understood."  Acts  N.  C, 1871-8 
p.  878. 

His  revision  was  reported  to  the  Legislature 
la  1878,  and  was  formally  approved,  to  take  ef- 
fect January  1,  1874.  Upon  looking  into  that 
revision,  we  find  that  the  Act  of  1872,  relating 
to  private  corporations,  and  that  of  1878,  in 
reference  to  sales  of  property  under  deeds  of 
trust  or  mortgages  executed  by  "  any  company 
on  all  its  works  and  property,  are  consolidated, 
108 


in  one  chapter,  under  the  title  of  "  Corpora- 
tions "  simply;  the  former  constituting  sections 
1  to  44,  inclusive,  of  that  title,  and  the  latter 
Act  constituting  sections  46  to  49,  Inclusive; 
while  the  Act  of  1873,  in  reference  to  railroad 
corporations,  organized  for  public  use,  is  placed 
under  the  separate  title  of  "Railroad  Com- 
panies." We  have  thus  what  may  not  unrea- 
sonably be  regarded  as  a  legislative  Indication 
of  the  original  purpose  of  the  Act  of  1878,  viz. ; 
to  make  provision  for  the  sales  of  property  cov- 
ered by  deeds  of  trust  or  mortgages  executed 
by  merely  private  corporations,  formed  by  three 
or  more  persons,  leaving  the  rights  of  parlies, 
in  respect  of  like  instruments  executed  by  rail- 
road companies  organized  for  public  purposes, 
subject  to  the  terms  of  those  Instruments  and 
the  general  principles  of  law.  While  Mr.  Bat- 
tle had  no  power,  by  any  mode  of  revision,  to 
change  the  words  or  to  modify  the  meaning,  of 
the  statutes  themselves  (Siktt  v  Bladen  Co.,  73 
N.C..  84;  Btate  v.  Cunningham,  Id.  489;  State  v. 
Taylor,  70  Id.  64),  he  had  authority  to  arrange 
them  under  their  appropriate  titles;  and,  when 
the  Legislature  approved  his  placing  tie  Act 
of  1873  In  direct  connection  with  that  of  1872, 
relating  exclusively  to  private  corporations, 
that  fact  is  not  without  weight  in  determining 
the  scope  and  effect  of  the  original  Act  of  1878;  [«*] 
This  circumstance  would  be  entitled  to  very 
little  weight,  if  the  language  of  the  last  named 
Act  necessarily  embraced  all  corporations,  pub- 
lic or  private,  and  was  not,  as  we  have  said, 
fully  satisfied  by  restricting  its  operation  to 
private  corporations,  as  Indicated  by  the  revi- 
sion in  question. 

In  view  of  what  has  been  said,  the  Issue 
mode  by  the  County  of  Buncombe,  as  a  stock- 
bolder  of  the  company,  in  reference  to  Inman's 
conduct  as  trustee,  need  not  be  examined.  Up- 
on the  facts  disclosed,  the  County  does  not  seem 
to  be  In  any  position  to  question  the  decree  in 
favor  of  the  appellees. 

There  it  no  error  in  the  rteord,  and  the  decree 
ie  affirmed. 

True  oopy.   Test 

James  H,  MoKenney,  Chirk,  Sup.  Court,  U.  8. 
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Same  «ws,  on  a  petition  for  rehearing. 
[Filed  Hay  4, 1885.] 

Mr.  Jvttiee  Ha-rlsta  delivered  the  opinion       [134| 
of  the  court: 

In  the  opinion  in  this  case  it  was  stated  that 
in  North  Carolina,  as  in  most  if  not  in  all  the 
States,  railroads,  although  constructed  by  pri- 
vate persons  or  corporations  for  their  own 
emolument,  are  highways,  established  under 
the  authority  of  law,  primarily  for  the  benefit 
of  the  public.  For  that  reason,  In  the  absence 
of  an  express  statutory  declaration  to  the  con- 
trary, we  were  not  willing  to  presume  that  the 
Legislature  of  that  State  intended  to  subject 
railroads,  within  her  limits  and  established  by 
her  authority,  to  the  operation  of  ordinary  lien 
laws;  for  such  a  construction  of  her  statutes 
would  enable  creditors  to  enforce  their  liens 
upon  distinct  portions  of  a  railroad,  and  there- 
by easily  destroy  a  highway  and  defeat  the  Im- 
portant public  objects  intended  to  be  subserved 
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by  it>  construction.  The  petition  for  rehearing 
suggests  that  the  court  is  to  error  as  to  the  pol- 
icy of  the  State  with  reference  to  the  seizure  of 

[ISO]  railroad  property  by  execution  or  other  process, 
and  we  are  referred,  upon  this  point,  to  Slate  T, 
Bita, 5 Ired., SW.and  Qoeehy.  McGet,  83  N.C., 
50,  authorities  not  heretofore  cited  by  counsel. 
In  the  first  of  mese  cases  it  was  decided  that, 
under  the  law  of  North  Carolina  as  It  then  was, 
the  writ  of  fieri  facia*  lay  against  the  land  on 
which  a  railroad  is  laid  out  In  support  of 
that  view  reference  was  made  to  an  Act  passed 
in  1630.  But,  from  the  decision  in  Gaxh  ». 
MtGtt,  determined  In  1880,  it  is  apparent  that 
the  court  was  not  satisfied  with  the  correctness 
of  that  decision;  for  it  said  that,  "so  far  as 
the  opinion,  except  by  force  of  the  statute,  ex- 
tends the  liability  to  the  estates  of  corporations 
for  public  purposes,  indispensable  to  the  exer- 
cise of  the  conferred  franchise  and  to  the  per- 
formance of  correlative  duties,  it  is  not  in  har- 
mony with  adjudications  elsewhere  of  the  high- 
est authority ,  and  we  are  not  disposed  to  enlarge 
the  sphere  of  ita  authority."  After  citing  several 
adjudged  cases,  including  Que  v.  Tide  Water 
GanalCo.,  24  How.,  257  [So  U.S.,  bk.  16,  L.ed. 
6861,  the  court  proceeds:  "  In  our  researches 
we  have  met  with  a  single  case  {Arthur  v.  Bank, 
9  S.  &  M.,  804)  recognizing  the  authority  and 
approving  the  decision  in  btate  v.  Rivet,  and  in 
opposition  to  the  current  of  judicial  opinion. 
The  general  words  of  the  statute,  which  to  some 
extent  influenced  that  decision,  may,  without 
violence  to  their  meaning,  admit  of  a  narrower 
scope,  and  be  restricted  to  the  property  of  pri- 
vate corporations,  and  to  that  oi  public  corpora- 
tions which  may  be  replaced  and  is  not  indis- 
pensable to  the  exercise  of  their  necessary 
functions,  and  the  discharge  of  public  duties, 
upon  the  distinction  taken  in  the  cases  cited." 
It  is  difficult  to  resist  the  conclusion  that  the 
Supreme  Court  of  North  Carolina  intended,  by 
their  opinion  in  Gooch  v.  McGte,  to  intimate 
that  State  v.  Bitet  was  wrongly  decided,  even 
with  reference  to  the  statutes  In  force  when 
(1844)  the  latter  case  was  determined. 

It  is  suggested  that  section  0,  chap.  26  of  the 
Revised  Code  of  North  Carolina,  adopted  In 
1855,  indicated  a  public  policy  in  that  Slate  in 
harmony  with  the  decision  in  State  v.  Rice*; 
for,  it  is  claimed  by  that  section,  the  franchises 
and  property  of  railroad  corporations,  having 
the  right  to  receive  fare  or  tolls,  may  be  taken 

[ISO]  on  execution.  Upon  this  pointit  is  sufficient  to 
say  that  we  are  not  satisfied  that  the  statutory 
provision  referred  to,  as  being  a  part  of  the 
Code  of  1855,  was  in  force  after  Battle's  Re- 
visal was  adopted.  By  express  enactment, 
"all  Acts  and  parts  of  Acts  passed  before"  tie 
session  of  tbe  Legislature  which  directed  the  pub- 
lication of  Battle's  Revisal(  "  the  subjects  where- 
of arc  digested  and  compiled  "  in  that  revisal, 
or  which  were  "repugnant  to  the  provisions 
thereof,"  were  declared  to  be  repealed  and  of 
no  force  or  effect  from  and  after  the  first  of  Jan- 
uary next  thereafter,  with  certain  exceptions 
and  limitations,  not  embracing  the  present  case. 
Battle's  Revisal,  p.  861.  Independent,  bow- 
ever,  of  this  question,  and  even  if  section  0, 
chap.  26  of  the  Code  of  1B55  be  in  force,  we  ad- 
here to  the  opinion  that  there  was  no  purpose, 
by  the  Act  of  1 870,  to  give  a  lien  upon  the  prop- 
erty of  a  railroad  corporation  for  work  per- 
il i  U.  8.  U.  6„  Book  29. 


formed  or  materials  furnished  In  and  about  the 
construction  of  its  road  or  of  its  bridges  con- 
stituting a  part  of  its  line. 

In  toe  original  opinion  we  were  in  error  in 
supposing  that  the  Act  of  187S  was  passed  at  a 
session  previous  to  that  at  which  the  Act  was 
passed  approving  Battle's  Revisal,  and  directing 
Its  publication  under  the  supervision  of  tbe  com- 
piler. Both  Acts,  it  seems,  were  passed  at  the 
same  session.  The  Incorporation  of  the  Act  of 
1878  into  that  part  of  tbe  Revisal  which  related 
lo  private  corporations  was,  therefore,  the  work 
of  Mr.  Battle  and  not  in  pursuance  of  any  pre- 
vious express  direction  by  the  Legislature. 
Making  this  correction  in  the  statement  of  a 
fact  to  which  we  attached  but  little  weight  in 
our  Interpretation  of  the  Act  of  1878,  we  per- 
ceive no  sufficient  ground  for  extending  its  pro- 
visions to  the  property  of  corporations  operating 
a  public  highway. 

The  rehearing  i»  denied, 

Trueuopy.    Teat: 

James  H.  MeKenney,  Clerk,  Sup.  Court,  V.  8. 


NATIONAL  STEAMSHIP   COMPANY. 
(See  8.  C,  Reporter's  e&.  llt-lZU 


L  The  National  Steam  Navigation  Company,  a 
corporation  formed  under  tbe  English  statute 
known  as  the  Companies  Aot  of  US,  went  Into 
liquidation  on  August  15. 18BT,  selling  Us  property  to 
the  appellee,  a  corporation  organized  to  continue 
the  same  business.  The  appellee  Is  not  chargeable 
with  thu  pnyoiHot  of  a  Judgment,  leoovered  against 
the  former  com  pany,  for  damage*  for  lose  of  Ufa  oc- 
casioned by  a  collision  with  one  of  the  ve-eela  sub- 
sequent torn  transfer  to  the  new  company. 

£  A  suit  In  equity  will  not  lie  to  charts  an  in- 
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tt  another 
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APPEAL  from  the  Circuit  Court   of  the 
United  Btates  for  the  Southern  District  of 
New  York, 

The  history  and  facts  of  tbe  case  appear  in 
the  opinion  of  the  court. 

Meurt.  John   Fitch  and  Siegmunti  Spin- 
Barn,  for  appellant. 
Mr.  John  Chetwood.  for  appellee, 

Mr.  Jvetice  Field  delivered  the  opinion  of    [117] 
the  court: 

This  was  a  suit  In  equity  to  charge  the  de- 
fendant, tbe  National  Steamship  Company, 
with  tbe  payment  of  a  judgment  recovered 
against  another  company,  known  as  the  National 
Steam  Navigation  Company.  Both  of  the  com- 
panies were  English  corporations,  formed  under 
the  English  statute  known  as  the  Companies 
Act  of  1882.  The  National  Steam  Navigation 
Company  continued  in  business  until  August 
15, 1867,  when  It  went  into  liquidation.  On  the 
following  day  it  sold  its  ships  and  its  other 

Sroperty  and  delivered  the  same  to  tbe  National 
teamship  Company.  This  latter  company  was 
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Incorporated  on  the  first  of  July,  1867,  under 
the  name  of  the  Steamship  Company,  limited. 
The  change  of  its  name  to  the  National  Steam- 
ship Company  was  made  Augusts,  1867.  After 
the  sale  of  its  property  the  Navigation  Com- 

gny  had  no  power  to  do  business  under  the 
impaniea  Act,  and  existed  only  for  purposes 
of  liquidation. 

On  the  24th  of  October,  1887,  the  steamtug 
Princeton  was  going  up  the  harbor  of  New 
York  with  a  tow  of  fourteen  canal  boats  loaded 
[11H1  w'tn  coal-  When  near  the  mouth  of  the  Hud- 
son River  she  met  the  English  steamship  Penn- 
sylvania, owned  by  the  National  Steamship 
Company,  and  a  collision  took  place  between 
the  canal  boats  and  the  steamship,  by  which 
three  of  the  boats  were  sunk,  and  a  man  by  the 
name  of  Wilson  W.  Gray  was  killed.  The 
widow  of  Gray  took  out  letters  of  administra- 
tion upon  his  estate  and  then  brought  an  action 
In  the  Superior  Court  of  the  City  of  New  York, 
under  a  statute  of  the  Stale,  for  damages  caused 
by  the  loss  of  her  husband,  against  the  National 
Steam  Navigation  Company,  evidently  suppos- 
ing that  this  company  continued  the  owner  of 


lowing  judgment  was  entered  thereon  for 
$8,288.06. 

The  National  Steamship  Company  was  formed 
for  the  purpose  of  buying  the  property  of  the 
Navigation  Company  and  conducting  the  same 
business.  The  consideration  for  the  purchase 
was  stock  of  the  new  company  to  such  of  the 
old  stockholders  as  would  consent  to  take  it; 
and  money  to  the  dissenting  stockholders.  Pro- 
vision was  made  to  raise  the  money  necessary 
to  fill  up  the  capital  stock  to  the  required  sum, 
and  the  sale  was  subject  to  the  debts  of  the  old 
company  on  August  16,  1867.  The  officers  of 
the  old  company  became  the  officers  of  the  new 
company. 

The  widow  Gray  issued  execution  on  her 
Judgment  to  the  sheriff  of  the  county  of  New 
York,  which  was  returned  unsatisfied.  In  De- 
cember, 1869,  she  assigned  the  judgment  to 
one  Asa  F.  Miller,  and  in  January,  1870,  he 
commenced  a  suit  in  the  Supreme  Court  of  New 
York  against  the  National  Steamship  Company, 
setting  forth  in  his  complaint  the  judgment  of 
the  superior  court,  the  return  of  the  execution 
unsatisfied,  the  incorporation  of  the  National 
Steam  Navigation  Company,  and  that  a  short 
time  before  the  commencement  of  the 


engaged  in  the  shipping  business  between 
»  York  and  Liverpool,  employing  steamers, 
having  a  general  agency  in  New  York ;  that 


New  .      ,  - 

and  having  a  general  agency: 
at  the  time  of  the  accruing  of  the  cause  of  ac- 
tion It  was  thus  engaged  in  business;  that 
about  the  time  the  judgment  was  obtained  and 
the  execution  issued  the  company  assumed  and 
became  known  by  the  name  of  the  National 
[11"]  Steamship  Company;  that  the  sheriff  was 
thereby  disabled  from  levying  on  the  property 
which  up  to  that  time  hod  stood  in  the  name  of 
the  Navigation  Company;  that  the  change  of 
name  was  to  cure  a  technical  defect;  that  the 
Steamship  Company  was  Incorporated  under  a 
statute  limitingthe  liability  of  the  stockholders, 
and  to  that  company  the  Navigation  Company 
had  handed  over  its  ships  and  all  Its  other  prop- 
erty to  a  sufficient  amount  to  pay  the  judgment; 
that  such  property  remained  u~ J  •' -  -  - 
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control;  that  the  change  of  name  was  made 
fraudulently  to  prevent  a  levy  upon  the  prop- 
erty ;  that  the  Steamship  Company  held  the  ship* 
of  the  Navigation  Company  as  trustee  for  the 
creditors  of  the  latter  company;  that  the  Navi- 
gation Company  had  not  been  within  the  State 
of  New  York  for  a  year,  and  had  no  property 
except  that  standing  in  the  name  of  the  Steam- 
ship Company;  Bad  that  this  last  company  had 
a  steamship  and  other  ships  in  its  hands,  the 
property  of  the  Navigation  Company.  The 
prayer  of  the  complaint  was  that  the  Steamship 
Company  might  be  decreed  to  pay  the  judgment, 
and  be  enjoined  from  disposing  of  the  property 
It  had  received  from  the  Navigation  Company 
and  for  the  appointment  of  a  receiver. 

The  Steamship  Company  answered, admitting 
the  judgment  of  the  plaintiff,  the  return  of  exe- 
cution issued  upon  it  unsatisfied,  and  the  orga- 
nization of  the  Navigation  Company,  alleging 
its  own  distinct  Incorporation;  admlltlng  the 
sale,  transfer  and  delivery  of  the  steamships 
and  business  of  the  old  company  to  the  new 
company,  August  16  1867,  the  conduct  of  its 
shipping  business  and  its  employment  of  steam- 
ers by  the  old  company,  up  to  such  transfer  and 
sale;  and  alleging  that  the  old  company  had  no 
property  in  the  State,  with  a  general  denial  of 
other  allegations.  The  case  was  heard  upon 
the  pleadings  and  proofs,  and  at  a  special  term 
of  the  court  on  December  12,  1870,  judgment 
—  rendered  dismissing  the  complaint    On 


May  7,  1878,  at  a  general  term  c 

this  Judgment  was  affirmed.    A  rear  af  I 

affirmance  an  order  was  entered  at  a  special 


A  year  after  its 


by  consent  of  parties  discontinuing  the 
suit.  Before  this  was  done  Asa  F.  Miller,  the 
plaintiff  therein,  assigned  the  superior  court 
judgment  to  one  Morrison,  and  in  February  [ISO] 
1877,  Morrison  assigned  it  bock  to  the  plaintiff, 
who  soon  afterwards  commenced  the  present 
action  in  the  Supreme  Courtof  New  York.  On 
motion  of  defendants,  it  was  removed  to  the 
Circuit  Court  of  the  United  States,  and  there 
the  plaintiff  filed  a  bill  in  equity  in  place  of  the 
complaint  filed  in  the  Mate  court  This  bit) 
set  up  the  agreement  between  the  two  compa- 
nies of  August  16, 1867;  alleged  the  identity  of 
the  officers  of  the  two  companies:  mentioned 
the  recovery  of  the  judgment  of  the  plaintiff 
and  the  various  assignments  of  that  judgment, 
the  unsatisfied  execution  Issued  thereon,  the 
transfer  of  the  ships  and  other  property  of  the 
old  Navigation  Company  to  the  new  Steamship 

" ;  alleged  that  the  Navigation  Com 

~"t  made  a  change  of  ownership  of 
by  sufficient  bills  of  sale,  according 
to  British  law;  mentioned  the  winding  up  of 
the  Navigation  Company,  and  averred  that  the 
new  company  held  the  property  of  the  old 
company  in  fraud  of  the  right  of  the  plaintiff  to 
have  his  judgment  satisfied  out  of  it,  and  that 
the  Navigation  Company  hod  no  property  not 
embraced  in  the  transfer  to  the  Steamship  Com- 
pany out  of  which  execution  upon  the  judgment 


Company; 
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and   that  the   receiver  be  directed  ti 

:>erty  and  pay  the  debts  of  the  plaintiff,  and 
general  relief.  The  defendant,  in  its  an- 
-  admitted  the  agreement,  the  01081811110] 
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Identity  of  the  officer*  of  tbo  two  companies, 
the  Judgment  recovered  In  the  Superior  Court, 
the  unsatisfied  execution  issued  thereon,  and 
the  sale  ud  delivery  of  mil  the  property  of  the 
old  Navigation  Company  to  the  defendant  on 
the  10th  August,  1867,  for  a  full  consideration; 
averred  that  the  defendant  at  that  time  became 
owner  of  all  the  property  including  the  steam- 
er*; denied  the  fraudulent  transfer  alleged  and 
the  ownership  of  the  steamships  by  the  Navi- 
gation Company  at  the  time  of  the  recovery  of 
the  judgment,  or  of  the  return  of  the  execudoi 
reiterated  the  sale  and  delivery  of  the  stean 
■hips  to  It  before  the  Judgment  by  good  and 
■nffldent  Instrument*;  and  admitted  the  liqui- 
dation of  the  Navigation  Company,  and  the 
winding  up  of  its  affair*.  It  also  set  up  the 
judgment  recovered  by  the  defendant  in  the 
ease  of  Miller  against  it,  in  the  Supreme  Court 
of  New  York,  as  a  bar  to  the  present  action; 
denied  all  fraud  in  the  transfer  of  the  properly 
of  the  old  company,  and  asked  that  the  bill  be 
dismissed.  The  case  vas  heard  upon  the  plead- 
togs  and  proofs,  and  a  decree  was  rendered 
therein  by  the  Circuit  Court  dismissing  the  bill. 
From  that  decree  the  case  was  brought  here  by 
appeal. 

It  is  not  necessary  to  consider  the  position 
that  the  Judgment  of  the  Supreme  Court  of 
Hew  York,  in  the  case  of  Miller  against  the  de- 
fendant, is  abarto  the  prosecution  of  this  suit. 
It  Is  sufficient  for  the  affirmance  of  the  decree  of 
the  court  below  that  the  Judgment  of  the  Supe- 
rior Court  of  the  City  of  New  York,  which  was 
sought  to  be  enforced  acainst  the  new  company, 
was  recovered  against  the  old  company.  That 
company  had  then  ceased  to  do  business  of  any 
Una,  and  was  Incapable,  under  its  articles  of 
Incorporation,  of  doing  any  except  so  far  as 
might  be  necessary  to  wind  up  lis  affairs.  It 
existed  only  for  purposes  of  liquidation.  It 
could  no  more  own  and  run  a  steamship  than 
tt  could  own  and  manage  any  other  property. 
There  Is  nothing  in  the  transfer  of  the  property 
from  the  old  company  to  the  new  of  which  the 
plaintiff  can  In  any  way  complain.  It  took 
place  before  the  collision  occurred  which  caused 
the  death  of  the  plaintiff's  husband.  The 
stockholders  of  the  old  company  do  not  com- 
plain of  that  transfer;  and  it  does  not  appear 
that  complaint  comes  from  any  creditors  then 
Misting  of  that  concern.  The  debts  of  the  old 
firm  were  assumed  by  the  new;  and  there  Is 
neither  reason  nor  sense  in  attempting  to  fasten 
upon  the  new  company  a  judgment  for  dam- 
ages recovered  only  against  the  old.  If  the 
plaintiff,  by  mistake,  commenced  an  action 
anlnst  the  wrong  company,  it  is  a  fault  of 
which  she  cannot  complain.  At  least  the  new 
company  Is  not  chargeable  as  though  it  had  It- 
self Wn  sued,  and  bad  its  day  in  court.  The 
Navigation  Company  never  made  any  pretense 
of  ownership  after  Its  affairs  were  closed  up, 
and  neither  the  plaintiff  nor  her  counsel  were 
ever  misled  by  the  action  of  the  representatives 
of  either  company.  The  case  is  too  plain  for 
farther  comment. 

Decree  affirmed, 

trot  copv.   Test: 

James  H.  HoKannev,  Clerk,  Sap.  Court,D.  H. 


GEORGB  W.  FRA8HER  WC.O.,  Plft,  ea  [10*] 


M.  J.  O'CONNOR 
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TN  ERROR  to  the  Supreme  Court  of  the  State 
1   of  California. 

The  history  and  facta  of  the  case  appear  In 
the  opinion  of  the  court. 

Meuri.  Geo.  F.  Edmunds,  WiUitm  J. 
Johnston  and  Jama  K.  Redington,  tor  plaintiffs 
in  error. 

Mr.  Edward  R.  Taylor,  for  defendant  in 


Mr.  Juitiee  Field  delivered  the  opinion  of  ri08' 
tie  court: 
This  is  an  action  for  the  possession  of  a  par- 
cel of  land  hi  Los  Angeles  County,  California. 
The  plaintiff,  the  defendant  in  error  here,  trace* 


April,  1874,  and  certain  mesne  conveyances 
from  the  patentee.  The  title  of  the  State  was 
derived  from  selections  of  land  In  lieu  of  sec- 
tions sixteen  and  thirtv-six  granted  for  school 
pin-poses  by  the  Act  01  Congress  of  March  8, 

The  defendants  below,  the  plaintiffs  in  e 


limits  of  a  claim  under  a  Mexican  grant  before 
the  survey  of  such  grant,  which  excluded  the 
disputed  premises,  had  become  final ;  and  set 


provement  subsequent  to  the  state  patents,  with 
a  tender  to  the  officers  of  the  Land  Deportment 
of  the  required  sums  in  such  cases  to  entitle 
them  to  patents  of  the  United  States. 
The  position  of  the  defendants  below  Is  that, 

•Head  notes  by  Mr.  Justice  rata. 


„,,Goofe 


Supreme  ConBT  or  thx  Uhttbd  Statm. 


being  entitled  as  each  preemptors  to  patents 
from  the  United  States  of  the  lands  in  contro- 
versy, they  are  in  a  position  to  call  in  question 
the  validity  of  the  proceedings  by  which  the 


presented,  it  will  be  necessary  to  give  a  brief 
history  of  the  legislation  of  Congress,  and  of 
California  with  respect  to  tbe  lands  granted  to 
the  State  for  school  purposes. 

The  Act  of  Congress  of  March  8, 1858,  " 
Provide  for  the  Survey  of  the  Public  Lands  in 
[I04]  California,  the  Granting  of  Preemption  Rights 
therein,  and  for  other  Purposes,"  placed  tbe 
public  lands  in  that  State,  with  certain  specified 
exceptions,  subject  to  the  general  preemption 
law  of  September  4, 1841.  10  Stat  at  L„  246,  §0. 
Among  the  excepted  lands  were  sections  six- 
teen and  thirty-six  of  each  township,  which 
were  declared  to  be  thereby  granted  to  the  State 
for  the  purposes  of  public  schools,  and  lands 
claimed  under  any  foreign  grant  or  title.  The 
Act  also  declared  In  its  7th  section  that  where 
a  settlement  by  the  erection  of  a  dwelling  house, 
or  the  cultivation  of  any  portion  of  toe  land, 
should  be  made  on  the  sixteenth  and  thirty- 
sixth  sections  before  they  should  be  surveyed, 
or  where  such  sections  should  be  reserved  for 
public  uses,  or  "  taken  bv  private  claims,"  other 
lands  should  be  selected  in  lieu  thereof  by  the 
proper  authorities  of  the  State. 

The  lands  in  controversy  were  within  the 
boundaries  of  a  tract  claimed  under  a  confirmed 
Mexican  grant,  known  as  the  Rancho  Bausal 
Redondo.  As  sections  sixteen  and  thirty-si  x  of 
townships  were  covered  by  the  grant,  a  case 
was  presented  within  the  7th  section  of  the  Act 
of  Congress,  in  which  the  State  was  authorized 
to  select  other  lands  in  lieu  of  them. 

The  Legislature  of  California,  by  an  Act 
passed  April  27. 1868,  provided  for  the  sale  of 
certain  lands  granted  to  the  State  by  Congress, 
and,  among  others,  of  the  sixteenth  and  thirty- 
siith  sections  in  the  several  townships,  or  of 
lands  which  might  be  selected  in  lieu  thereof. 
It  prescribed  the  proceedings  to  be  taken  for 
the  purchase  of  the  lands,  and  required  each 
state  locating  agent  to  keep  a  record  of  appli- 
cations to  purchase  made  to  him,  and  when 
they  amounted  to  820  or  more  acres,  to  apply 
on  behalf  of  the  State  to  the  register  of  the 
United  States  Land-Officeof  thedistrict  for  such 
lands,  in  part  satisfaction  of  the  grant  under 
which  they  were  claimed,  and  to  obtain  his  ac- 
ceptance of  the  selections  thus  made.  Various 
Other  proceedings  were  required  by  the  Act  to 
secure  a  proper  presentation  to  the  Land  De- 
partment of  the  United  States  of  tbe  lands  thus 
purchased  of  the  State;  that  is,  of  lands  thus 
selected  in  satisfaction  of  the  grant  to  her. 

Surveys  of  the  public  lands  in  California 
were  greatly  delayed  after  the  passage  of  the 
Act  of  1853,  and  as  late  as  1860  many  town- 
[105]  ships  had  not  been  surveyed.  For  want  of  these 
surveys,  it  was  impossible  to  ascertain  the  pre- 
cise locality,  in  each  township,  of  the  sixteenth 
and  thirty-sixth  sections  and,  of  course,  except 
In  a  few  instances  such  as  where  the  whole 
township  was  embraced  in  a  private  claim  un- 
der a  Mexican  or  Spanish  grant,  it  could  not  be 
known  whether  there  had  been  any  such  set- 
tlement on  those  sections  as  would  authorize 
the  State  to  select  other  lands  in  lieu  thereof. 
IIS 


The  State  was  embarrassed  by  this  delay  in 
the  public  surveys,  not  only  In  the  use  of  tbe 
sixteenth  and  thirty-sixth  sections,  and,  when 
they  were  occupied  by  settlers,  In  the  selections 
of  lands  in  lieu  of  them,  but  also  in  the  selec- 
tion of  lands  granted  by  other  Acts  of  Congress 
than  that  of  March  3, 1868.  By  the  eighth  sec- 
tion of  the  general  preemption  law  of  Septem- 
ber 4, 1841,  000,000  acres  of  land  were  granted 
to  each  new  State  subsequently  admitted  into 
the  Union,  and  of  course  to  California ,  for  pur- 
poses of  interna)  improvement,  the  selection  of 
the  lands  to  be  made  from  any  public  land 
within  her  limits,  except  such  as  was  or  might 
be  reserved  from  sale  by  a  law  of  Congress  or 
the  proclamation  of  the  President,  and  in  such 
manner  as  her  Legislature  should  direct,  and 
located  in  parcels  conformably  to  sectional 
divisions  and  subdivisions  of  not  less  than  890 
acres  in  any  one  location. 

In  May,  1853,  in  advance  of  any  surveys  by 
the  United  States,  the  State  passed  an  Act  for 
the  sale  of  these  600,000  acres.  It  authorized 
the  Governor  to  issue  land  warrants  for  not  less 
than  180  acres  and  not  more  than  820  acres  in 
one  warrant,  to  the  full  amount  of  the  grant, 
the  treasurer  to  sell  them  at  |S  an  acre,  and 
the  purchasers  and  thei.-  ufdgns  to  locate  them 
on  behalf  of  the  State  on  any  vacant  and  unap- 
propriated land  belonging  to  the  United  States 
subject  to  such  location. 

Under  these  laws  selections  were  made  by 
agents  of  the  State,  or  purchasers  of  warrants 
who  were  authorized  to  locate  the  same.  Similar 
legislation  was  had  and  similar  proceedings 
were  authorized  with  respect  to  other  lands 
granted  by  Acta  of  Congress  to  the  State. 
When,  however,  selections  thus  made  were 
brought  to  the  attention  of  the  Land  Depart-  [I 
ment  at  Washington,  they  were  not  recognized 
as  conferring  any  right  to  the  parties  claiming 
under  them.    Selections  made  in  advance  of  the 

¥jblic  surveys  were  held  to  be  wholly  invalid. 
his  ruling  of  tbe  department  caused  great  con- 
fusion and  embarrassment  in  the  State.  Titles 
thought  to  be  unquestionable  were  found  to  be 
worthless,  and  interests  of  great  magnitude 
which  had  grown  up  upon  their  supposed  va- 
lidity were  endangered.  To  relieve  against  the 
embarrassments  arising  from  thia  cause  the  Act 
of  Congress  of  July  33,  1806,  "to  quiet  land 
titles  in  California,"  was  passed.  14  Stat  at 
L.,  318.  The  1st  section  of  this  Act  declares 
that  iu  all  cases  where  the  State  of  California 
had  previously  made  selections  of  any  portion 
of  the  public  domain  in  part  satisfaction  of  a 
giant  made  to  the  State  by  Act  of  Congress, 
and  had  disposed  of  the  same  to  purchasers  la 
good  faith  under  her  laws,  the  lands  so  selected 
should  be  and  were  thereby  confirmed  to  tbe 
State. 

From  this  confirmation  were  excepted  selec- 
tions of  lands  to  which  an  adverse  preemption 
or  homestead  or  other  right  had  at  the  date  of 
the  passage  of  the  Act  been  acquired  by  a  set- 
tler under  the  laws  of  the  United  States,  and  of 
lands  reserved  for  naval,  military  or  Indian 
purposes,  and  of  mineral  land  or  of  land 
claimed  under  a  valid  Mexican  or  Spanish  grant 

The  3d  section  provided  that  where  the  selec- 
tions had  been  made  of  land  which  bad  been 
surveyed  by  authority  of  the  United  Statea,  it 
should  be  the  duty  of  tbe  authorities  of  the 
"  U.S. 
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Stale,  where  It  bad  Dot  already  been  done,  to 
notify  the  register  of  the  United  States  land- 
office,  for  the  district  in  which  the  land  was 
located,  of  such  selections,  and  that  the  notice 
should  be  regarded  as  the  date  of  the  State's 
selections. 

The  3d  section  provided  thnt  where  the  selec- 
tions had  been  made  of  land  which  had  not 
been  surveyed  by  authority  of  the  United 
States,  but  the  selections  had  been  surveyed  b; 
authority  of  and  under  laws  of  the  State,  ani 
the  land  sold  to  purchasers  Id  good  faith,  such 
selections  should,  from  the  date  of  the  passage 
of  the  Act,  when  marked  off  and  designated  In 
the  field,  have  the  same  force  and  effect  as  the 
preemption  rights  of  a  settler  on  unsurveyed 
public  land. 

As  thus  seen,  selections  made  pursuant 
this  Act,  embracing  lands  held  or  claimed 
under  a  valid  Mexican  or  Spanish  grant,  wen 
excepted  from  confirmation.  By  Che  Act  ol 
1858  lands  claimed  under  '  'any  foreign  grant  or 
title"  were  excepted  from  preemption.  10  Stat. 
at  L.,  248,  ch.  146.  see.  8.  The  effect  of  these 
exceptions  was  to  exclude  from  settlement  large 
tracts  of  land  in  the  State,  which, upon  a  defin- 
ite ascertainment  of  the  boundaries  of  the 
grants,  would  have  been  open  to  settlement.  A 
very  great  portion  of  the  lands  in  the  State 
were  covered  by  Mexican  or  Spanish  grants. 
Some  of  the  gnnts  were  by  specific  boundaries, 
and  the  extent  of  the  land  covered  by  them 
could  be  readily  ascertained  without  an  official 
survey.  But  by  far  the  greater  number  wen 
of  a  specific  quantity  of  land  lying  within  out- 
boundaries  embracing  a  much  larger  quantity. 
Thus,  grants  of  one  or  two  leagues  would 
often  describe  the  quantity  as  being  within 
boundaries  embracing  double  or  treble  that 
amount,  the  grant  declaring  that  the  quantity 
was  to  be  surveyed  off  by  officers  of  the  vicin- 
age and  the  surplus  reserved  for  the  use  of  the 
nation.  The  grantee  in  such  case  was  of  course 
entitled  only  to  the  specific  quantity  named, 
but  what  portion  of  the  general  tract  should  be 
set  apart  to  him  could  only  be  determined  by  a 
survey  under  the  authority  of  the  government 
Until  then  the  grantee  and  the  government 
were  tenants  in  common  of  tbe  whole  tract. 
No  one  could  intrude  upon  any  portion  of  it, 
the  whole  being  exempted  from  the  preemption 
laws.  The  practical  effect  of  this  condition  in 
many  cases  was  to  leave  the  grantee,  until  the 
official  survey,  in  the  possession,  use  and  en- 
joyment of  a  tract  of  land  containing  a  much 
lareer  quantity  than  that  granted-  And  before 
such  survey  could  be  made  tbe  validity  of  the 
grant  was  to  be  determined  by  the  commission 
appointed  to  investigate  private  land  claims  in 
California,  and  tbe  action  of  tbe  commission 
was  subject  to  review  by  the  District  Court  of 
the  United  States,  with  a  right  of  appeal  from 
Its  decision  to  the  Supreme  Court.  When  the 
validity  of  tbe  grant  was  confirmed  tbe  con- 
firmee could  not  measure  off  the  quantity  for 


from  waste  and  injury,  and  in  improving  It,  for 
until  then  they  could  not  know  what  part 
might  be  assigned  to  them.  Until  then  no  third 
person  could  interfere  with  their  right  to  the 
possession  of  the  whole.  No  third  person  could 
be  permitted  to  determine,  in  advance  of  ouch 
segregation,  that  any  particular  locality  would 
fall  within  the  surplus,  and  thereby  justify  his 
intrusion  upon  it  and  its  detention  from  then 
If  one  person  could,  in  this  way,  appropriate  _ 
cular  parcel  to  himself,  nil  persons  could 


Kami  v.  Bolton,  95  U.  S.,86 [Bk.  24, L.  ed.852']: 
■M]  "The  right  to  make  the  segregation  rested  ex- 
clusively with  the  government  and  could  only 
be  exercised  by  its  officers.  Until  they  acted 
and  effected  the  segregation  the  confirmees 
were  interested  in  preserving  the  entire  tract 
lit  II.  8. 


person  could,  in  this  way,  appropriate  a 
particular  parcel  to  himself,  nil  personr  — *3 
do  so,  and  thus  the  confirmees  would  s 
stripped  of  tbe  land  which  was  intended  by  the 
government  as  a  donation  to  its  grantees,  whose 
interests  they  have  acquired,  for  the  benefit  of 
parties  who  were  never  in  its  contemplation. 
If  the  law  were  otherwise  than  as  stated,  the 
confirmees  would  find  their  possessions  limited, 
first  in  one  direction  and  then  in  another,  each 
Intruder  asserting  that  the  parcel  occupied  by 
him  fell  within  the  surplus,  until,  In  the  end, 
they  would  be  excluded  from  the  entire  tract. 
Cornwall  v.  Oliver,  18  Cal.,  4SB;  Riley  v.  SeiteA, 
18  Id.,  198;  Mahoney  v.  Van  Winkle,  21  Id., 
662," 

The  delays  before  the  official  surveys  were 
made,  even  after  the  confirmation  of  a  grant, 
sometimes  lasted  for  years.  In  some  instances 
they  were  attributable  to  the  want  of  sufficient 
appropriations  by  Congress  to  meet  the  expenses 
of  the  surveys.  To  obviate  them  from  this 
cause  Congress  provided  in  the  sixth  section  of 
the  Act  of  July  1,  1864,  "to  Expedite  the  Set- 
tlement of  Titles  to  Lands  in  the  State  of  Cali- 
fornia," that  it  should  be  the  duty  of  the  Sur- 
veyor-General of  California  to  cause  all  private 
land  claims  finally  confirmed  to  be  accurately 
surveyed  and  plats  thereof  to  he  made  when- 
ever requested  by  the  claimants;  provided, that 
each  claimant  requesting  a  survey  and  plat 
should  first  deposit  in  the  District  Court  of  the 
district  within  which  the  land  was  situated  a 
sufficient  sum  of  money  to  pay  the  expenses  of 
such  survey  and  plat,  and  of  the  publication 
required  by  the  first  section  of  tbe  Act.  18 
Stat,  at  L.,  832,  chap.  104.  And  in  the  seventh  [108] 
section  it  prescribed  tbe  manner  in  which  the 
surveys  should  be  made. 

But,  inasmuch  as  the  confirmee  had  the  pos- 
Bssion  and  use  of  the  whole  tract,  from  which 
his  quantity  was  to  betaken,  until  it  was  segre- 
gated, he  was  not  in  haste  to  have  the  Burvey 
made  of  his  claim.  It  was  for  his  interest  to 
postpone  it;  and  therefore  few  confirmees  of 
grants  of  quantity  within  exterior  boundaries 
embracing  a  larger  amount  applied  for  surveys 
under  that  Act.  Accordingly  when  tbe  Act  of 
July  23,  1888,  "to  Jjuiet Land  Titles  In  Califor- 
nia was  passed,  confirming  selections  pre- 
viously made  by  the  State,  except  those  from 
lands  held  or  claimed  under  a  valid  Mexican  or 
Spanish  grant,  it  provided  in  its  8th  section  aa 
follows:  "  That  in  all  cases  where  a  claim  to 
land  by  virtue  of  a  right  or  title  derived  from 
the  Spanish  or  Mexican  authorities  has  been 
finally  confirmed  and  a  survey  and  plat  thereof 
shall  not  have  been  requested  within  ten  months 
from  the  passage  of  this  Act,  as  provided  by 
sections  six  and  seven  of  the  Act  of  July  1, 
1864, '  to  Expedite  the  Settlement  of  .Titles  W 
Lands  in  California,'  and  in  all  case*  where  a 
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quested,  as  provided  by  said  sections,  within 
teo  months  after  the  passage  of  this  Act,  or  any 
final  confirmation  hereafter  made,  it  shall  be  the 
duty  of  the  Surveyor-General  of  the  United 
States  for  California,  as  soon  as  practicable  after 
the  expiration  of  ten  months  after  the  the  pas- 
sage of  this  Act.or  such  final  confirmation  here- 
after made,  to  cause  the  lines  of  the  public  sur- 
veys to  beextended  over  such  land,  and  he  shall 
set  off,  in  full  satisfaction  of  such  grant,  and 
according  to  the  lines  of  the  public  surreys,  the 
quantity  of  land  confirmed  In  such  final  de- 
cree, and  as  nearly  sa  can  be  done  in  accordance 
with  such  decree;  and  all  the  land  not  Included 
In  such  grant  as  so  set  off  shall  be  subject  to  the 
general  land  laws  of  the  United  States;  Pro- 
etdstf.That  nothingin  this  Act  shall  be  construed 


km  is  any  manner  to  interfere  with  the  right 
1  bona  jWspreemr*"       '  '  "  ■''•--- 

.,  218,  ch.  819. 


mption  claimants."  14  Stat,  at 


After  the  passage  of  this  Act  neither  the 


months  for  the  grant 

"aim  to  take  action  for  the  segregati 
idflc  quantity  granted  to  him.    If  he  de- 


land  claim  w 


d  for  that  time  after  the  passage  of  the  Act, 
If  his  claim  had  been  previously  confirmed,  or 
for  that  time  after  the  confirmation  of  his 
claim,  If  It  should  be  subsequently  confirmed, 
to  obtain  a  final  survey,  it  became  the  duty  of 
the  SnrveyoT-Oeneral  of  the  United  States  to 
proceed  and  extend  the  lines  of  the  public  sur- 
veys over  the  land  and  to  set  off,  in  satisfaction 
of  the  grant  and  acoordingto  the  lines  of  such 
surveys,  the  quantity  of  land  confirmed,  and  all 
the  land  not  included  in  such  grant  as  so  set  oft 
was  made  ' '  subject  to  the  general  land  laws  of 
the  United  States." 

The  grant  known  as  the  Rancho  Sausal  Ite- 
dondo,  was  made  to  Antonio  Ygnacio  Ablla, 
May  30,  1887,  by  Alvarado,  then  Governor  ad 
interim  of  the  Department  of  California.  The 
claim  of  the  grantee  to  the  land  wasconfirmed 
on  the  10th  of  June,  1855,  by  the  Board  of 
Land  Commissioners  for  the  ascertainment  and 
settlement  of  private  land  claimsin  California, 
and  at  its  December  Term,  1850,  by  the  District 
Court  of  the  United  States.  It  embraced  land 
within  the  limits  of  Los  Angeles  County.  The 
decree  of  the  District  Court  became  final,  the 
appeal  from  it  to  the  Supreme  Court  having 
been  dismissed  by  stipulation  of  the  Attorney- 
General.  In  1858  a  deputy  surveyor  made  a 
survey  of  the  claim,  but  it  was  not  approved 
by  the  Surveyor- General  and  was,  in  conse- 
quence, of  no  validity.  For  more  than  ten 
years  afterwards  no  other  survey  was  made,  nor 
does  it  appear  from  the  record  that  the  grantee, 
or  those  owning  the  claim,  made  application  for 
any  under  the  Act  of  July  1,  1894.  Accord- 
ingly. In  1868,  more  than  ten  months  having 
elapsed  after  the  passage  of  the  Act  of  July  23, 
1866,  at  the  instance  of  General  Rosecrana,  the 
rancho  was  surveyed  by  a  deputy  United  States 
Surveyor,  George  Hansen,  and  land  was  set  off 
to  the  grantee  in  satisfaction  of  the  grant. 
Over  the  land  within  the  boundaries  of  the 
grant  confirmed  the  United  States  Surveyor  ex- 
tended the  section  and  township  lines;  and,  on 
1111  April  23,  1868,  the  township  plats  were  filed 
in  the  district  land-office  at  8an  Francisco.  Sub- 
sequently General  Rosecrana,  aa  hereafter  stated. 


applied  to  the  State  to  purchase  the  lands  out- 
side of  the  tract  allotted  to  the  grantee,  part  of 
which  are  the  subject  of  the  present  contro- 
versy. The  owners  of  the  grant  protested  that 
notice  of  the  survey  had  not  been  given  to  them, 
and  that  it  did  not  conform  to  the  decree  of 
confirmation,  and  demanded  a  new  survey.  The 
Surveyor-General  thereupon  recalled  the  town- 
ship plats  and  ordered  a  new  survey,  which, 
was  made  in  July,  1863,  by  deputy  surveyor 
Thompson.  This  new  survey  included  the 
lands  m  controversy  as  part  of  the  grant. 

Afterwards,  however,  in  October,  1871,  the 
Secretary  of  the  Interior  set  aside  this  new  sur- 
vey, ordered  the  township  plats  to  be  returned 
to  the  land-office,  and  affirmed  the  survey  made 
by  Hansen.  Before,  however,  the  recall  of 
the  township  plats,  and  the  order  for  a  new  sur- 
vey, General  Rosocrans  had  procured  a  number 
of  men  to  moke  applications  for  his  benefit  for 
the  purchase  of  the  lands  in  controversy,  and 
to  transfer  their  interests  thus  acquired,  to  bim. 
The  applications  were  approved  by  the  locating 
agents  of  the  State,  and  the  lands  as  selections 
by  the  State  were  afterwards  listed  to  her,  and 
patents  were  issued  to  the  purchasers  or  their 


According  to  the  findings  of  the  local  district 
court,  the  applications  and  subsequent  proceed- 
ings were  very  loosely  conducted,  and  great  Ir- 
regularities ore  charged  against  the  principal 
Surchoser.  But  if  the  locating  agents  of  the 
tate  were  satisfied  with  the  applications  to  pur- 
chase, and  the  selections  thus  made  were  ap- 
proved by  the  land  department  of  the  United 
States,  and  the  lands  were  listed  to  the  State  aa 
part  of  the  grant  to  her.lt  is  not  perceived  what 
ground  of  complaint  the  loose  character  of  the 
proceedings  furnish  to  the  defendants.     Their 


General  Government  it  is  enough  that  she  does 
not  complain,  but  accepts  the  selections  in  sat- 
isfaction of  the  grant  to  ber.  The  same  view 
was  taken  by  the  Interior  Department  with  ref- 
erence to  one  of  the  state  selections  referred  to. 
It  was  objected  that  the- selection  was  invalid 
because  not  made  in  accordance  with  the  pro-  [1 
visions  of  the  Act  of  the  Legislature  of  the 
State,  of  April  27, 1803.  But  the  Secretary  an- 
swered that  it  was  not  necessary  to  enter  into  a 
consideration  of  the  alleged  defects  in  the  ap- 
plication of  the  purchaser;  that  was  a  question 
between  him  and  the  State;  that  bv  the  seventh 
section  of  the  Act  of  March  3,  1853,  the  State 
was  granted  Indemnity  if  sections  sixteen  and 
thirty-six  lay  within  private  grants;  that  the 
manner  of  selecting  such  indemnity  was  not 
specified;  that  the  Act  of  the  Legislature  had 
provided  for  the  sale  of  certain  lands  belong- 
ing to  the  State,  and  if  purchasers  failed  to 
comply  with  the  requirements  of  the  stotuto, 
their  claims  may  fail;  that  the  questions  to  be 
considered  by  the  General  Government  were,  the 
right  of  the  State  to  claim  the  land  under  her 
grant,  and  was  the  land  subject  to  selection, 
observing  that  these  were  the  only  questions  to 
determine,  as  the  General  Government  only  rec- 
ognized the  State  in  the  proceedings;  that  "  it 
was  no  part  of  its  duty  to  inquire  into  tbe  trans- 
actions between  the  State  and  her  purchasers, 
neither  would  It  go  back  of  the  record  to  aa- 
116  U.  & 
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certain  whether,  as  between  the  State  and  her 
■gent,  he  compiled  with  the  provisions  of  the 
statute  relating  to  the  Bale  of  granted  lands." 
The  Secretary  added  that  there  was  no  com- 
plaint on  the  part  of  the  State  of  any  irregu- 
larity In  the  selection  in  question,  but,  on  the 
contrary,  she  had  recognized  and  approved  of 
tt  and  Issued  a  patent  to  the  purchaser.  And 
further,  that  the  Legislature  of  the  State  had 
passed  an  Act  for  the  relief  of  the  purchasers 
of  state  lands,  approved  March  37,  1873,  de- 
claring that  when  application  had  been  made 
to  purchase  such  lands,  and  full  payment  had 
been  made  to  the  treasurer  of  the  proper  county 
for  the  same,  and  a  certificate  of  purchase  or 
patent  bod  been  issued  to  the  applicant,  the  ti- 
tle of  the  Slate  was  vested  in  him  or  his  as- 
signees, if  no  other  application  had  been  made 
for  the  purchase  of  the  land  prior  to  the  issue 
of  the  certificate.  Thus,  said  the  Secretary, 
has  the  State  in  the  most  emphatic  manner  as- 
serted her  claim  to  the  land  notwithstanding 
the  alleged  Irregularities  on  the  part  of  her 
agent  in  selecting  the  same. 

To  this  action  of  the  State  It  may  be  added, 
that  the  General  Government  has,  by  the  Act 
II]  of  Congress  of  March  1,  1877,  relinquished 
every  possible  objection  on  its  part  to  a  recog- 
nition of  the  claim  of  the  State,  by  confirming 
her  title  to  lands  certified  to  her  as  indemnity 
school  selections  in  lieu  of  the  sixteenth  and 
thirty -sixth  sections  lying  within  Mexican 
grants,  the  final  survey  of  which  had  not  been 
made;  and  also  confirming  indemnity  school 
■elections  certified  to  the  State,  which  wer'  * " 
f active  or  invalid  from  any  other  cause. 

The  sole  question,  therefore,  remaining  for 
our  determination  is,  whether  the  premises  in 
controversy  were  open  to  selection  at  the  time 
the  selection  was  made.  And  of  this  we  think 
there  can  be  no  reasonable  doubt.  The  Mexican 
t,  under  which  the  land  was  claimed,  had 
"nned  in  December,  1656,  and  al- 
„  .  a  stated  above,  a  survey  had  been 
made  by  a  deputy  surveyor  in  1858,  it  had  not 
been  approved  by  the  Surveyor-General,  and 
was,  therefore,  of  no  effect.  No  other  attempt 
was  made  to  obtain  a  survey  of  the  land  until 
February,  1868,  over  eleven  years  after  the  con- 
firmation of  the  grant,  and  over  three  years 
■iter  the  passage  of  the  Act  of  July  1,  1864, 
and  over  eighteen  months  after  the  passage  of 
the  Act  of  July  38, 1866.  Had  a  survey  been 
called  for  by  the  grantee,  or  made  under  the 
Act  of  1864,  it  would  have  required  the  ap- 
proval of  the  Commissioner  of  the  General 
Land-Office  before  it  could  have  been  the  basis 
of  action  by  the  State  or  by  individuals.  But 
the  grantee  having  neglected  to  take  any  ac- 
tion, and  ten  months  having  elapsed  after  the 
passage  of  the  Act  of  1866,  it  was  competent 
for  the  Surveyor-General  of  California,  and  in- 
deed it  was  made  his  duty,  to  extend  the  lines 
of  the  public  surveys  over  the  land  confirmed; 
•ad  the  Act  declares  that  "  be  shall  set  off.  In 
hill  satisfaction  of  such  grant,  and  according 
to  the  lines  of  the  public  surveys,  tile  quan- 
tity of  land  confirmed  In  such  final  decree 
and,  as  nearly  as  can  be  done,  in  accordance 
with  such  decree,  and  all  the  land  not  included 
m  such  grant  as  so  set  off  shall  be  subject  to  the 
general  land  law*  of  the  United  States." 

Nothing  pan  be  plainer  than  this  language. 

uses. 


shall  be  subject  to  the  general  land  laws  of 
the  United  States."  Thesurveyof  the  land  con- 
firmed is  withdrawn,  therefore,  from  that  ape-  [114 
cial  supervision  and  control  which  are  vested 
in  the  Commissioner  of  the  General  Land-Of- 
fice over  surveys  of  private  land  claims  mads 
under  the  Act  of  1864.  The  laws  and  practice 
of  the  Land  Department,  with  respect  to  sur- 
veys of  the  public  lands  generally,  only  apply 
and  must  govern  the  case.  Had  it  been  the  in- 
i  of  Congress  to  retain  the  special  super- 
of  the  commissioner,  it  is  reasonable  to 
suppose  that  the  intention  would,  in  some  way, 
have  been  expressed.  But  there  is  nothing  of 
the  kind,  and  the  survey  is  therefore  to  be 
treated  as  an  ordinary  official  survey  of  the 
public  lands,  and,  as  such.  Is  operative  until 
changed  or  set  aside  by  the  Land  Department. 
It  Is  not  necessary,  as  in  the  e*—  -*  -■-'-<"-  -* 
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private  land  claims  under  other  laws,  to  obtain 
the  previous  approval  of  such  department  be- 
fore it  becomes  operative;  and  proceedings 
to  acquire  the  title  to  lands  outside  of  it  may 
at  once  be  taken  either  by  the  State  or  preemp- 
ton  upon  its  assumed  validity.  Such  was  the 
view  of  the  Interior  Department  with  reference 
to  the  survey  of  the  land  confirmed  here,  after 
a  most  elaborate  consideration. 

In  illustration  of  the  manner  in  which  public 
lands,  when  once  surveyed,  can  be  disposed  of, 
the  Secretary  refers  to  the  Act  of  Congress 
approved  May  18,  1788,  providing  for  the  sale 
of  lands  of  the  United  States  in  the  territory 
northwest  of  the  River  Ohio,  and  above  tlw 
mouth  of  the  Kentucky  River.  The  Surveyor- 
General  was  authorized  to  prepare  plats  of 
township  surveys,  to  kee  3  one  copy  in  his  office 
for  public  information,  and  to  sena  other  copies 
to  the  places  of  sale  and  to  the  Secretary  of  the 
Interior.  The  present  local  land-offices,  said  the 
Secretary,  are  equivalent  to  the  places  of  sale 
mentioned  in  the  Act  of  1706,  and,  as  a  mallei 
of  practice,  from  that  day  to  the  present  time, 
the  township  plats  prepared  by  the  Surveyor- 
General  have  been  filed  by  him  with  the  local 
land  officers,  who  thereupon  have  proceeded  to 
dispose  of  the  public  lands  according  to  the 
laws  of  the  United  States.  There  was  nothing 
in  the  Act  of  1706,  or  any  subsequent  Acts, 
which  required  the  approval  of  the  Commis- 
sioner of  the  General  Land-Office  before  the 
survey  became  final  and  the  plats  authoritative. 
Buch  a  theorv,  said  the  Secretary,  is  not  only 
contrary  to  the  letter  and  spirit  of  the  various  [j_u 
Acts  providing  for  the  survey  of  the  public 
lands,  but  it  Is  contrary  to  the  uniform  practice 
of  the  department.  Applying  this  uniform 
-  c -  alf  dr -*■ -"- 


e  to  the  c 


1  doubt  that  the 


in  February,  1868,  and  sufficient  bind  set  apart 
to  satisfy  it.  In  March  following,  a  survey  of 
the  townships  in  which  the  land  lay  was  made 
and  approved  by  the  United  States  Surveyor- 
General  of  the  district,  and  in  April  the  survey 
and  township  plats  were  filed  in  the  land-offlce 
of  the  district.  The  state  selections  of  lands 
lying  outside  of  the  survey  of  the  grant  were 
made  before  any  action  of  the  Surveyor-General 
was  had  recalling  the  plat*  and  ordering  a  new 
"  n  been  •ustalnedby  the 


survey.    Had  his  action  b 
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N-78                               Supremk  Coubt  or  the  Uxitxd  Status.  Oct.  Tkbh, 

Land  Department,  and  the  new  survey  made  <t  al.  v.  (/Con/nor,  Just  decided,  and  on  the  au- 

upon  bis  order,  which  included  the  land  in  .hority  of  that  case  the  Judgment  in  each  fa 

controversy  as  part  of  the  grant,  been  approved,  ifflrmcd. 

a  question  would  have  arisen  as  to  the  validity  True i  copy.   Teat  s              _    .   „       _    __  _  . 
of  the  selection  in  the  face  of  such  subsequent  J"™"  H"  *■»■■■*.  Oerk,  Sup.  Court.  D.  S. 
proceedings.    It  is  not  necessary  to  hold  that  rated— n»  o.  B.,  S8I. 
they  would  have  been  unaffected.   It  may,  per- 
haps, be  that  they  would  have  bad  to  abide  the — 

judgment  of  the  department  as  to  the  siutv  of 

the  Ic  id.    All  that  Is  necessary  to  decide  here  STEAMBOAT  CHARLES  MORGAN 

is  that  after  the  grant  had  been  surveyed  and  n  ^    AppU., 

the  township  plats  filed,  the  State  was  at  liberty  ' 

to  make  selections  from  land  lying  outside  at  -ntm-a  vx   -im-mira 

the  survey  ,and  preemptora  were  at  liberty  to  MARTIN  H.  KOUNS  arr  al. 

settle  upon  it,  ana  if  the  survey  were  not  ulti-  _.    ■_  «  «« ■», , 

mately  set  aside,   their    righto  thus  initiated  ^8.  C.,  Reporter's  ai-fiB-m.) 

cepted  the  selections  of  the  State  outside  of  the 

survey  and  listed  the  land  to  her     The  inchoate  L  ^         ffl            ^  collision.  It  appears  that 

rights  acquired  to  the  Unas  selected  were  not  alaiia*iwereeurahaniredasroquli«dby  ruletoftbe 

lost  by  the  subsequent  action  of  the  Surveyor-  board  of  supervising  Inspectors  of  steam  vessels. 

flmsmi  J.  ooiiinir  oaiHo  thn  flrsr  aiinrmr  nf  thp  and  the  question  of  distance  between  toe  vessels  at 

Oenerai  ID  setting  aside  the  Ural  survey  ot  trie  ^  am*ot     oh  exchaoge  of  dpnis  „  not  raised 

Fiit,  and,  after  that  action  was  vacated  .could  iD  the  court  below.  It  wul  be  presumed  to  have  been 

perfected.     The  original  survey,  outside  of  at  the  proper  distance,  as  nothing  appeara  to  the 

which  the  selections  were  made,  was  approved  °°J tCuT-    j. 

by  the  Secretary  of  the  Interior  on  the  Slat  ol  otrcuit  oourt 

October,  1871,  and  the  lands  selected  were  listed  amendment  of 

to  the  Slate  by  the  Commissioner  of  the  General  8HJ**9IBP^ 

Land-Office  on  the  Sftth  of  May.  1873,  and  by  JSow  notsw 

101    the  Secretary  of  the  Interior  on  the  81st  of  the  &  The  flndmi 

samemonth.     The  title  of  tbe  Slate  to  the  lands  Rrofleedinp  ini 

thus  became  as  complete  as  though  transferred  iMonandthet 

br  a  patent  of  the  United  States.    Theetatute  inadmissible  in  evide 

declares  that  lists  of  lands  granted  to  the  State  *■  Contradictory  at 

by  a  law  of  Congress,  whi3i  does  not  convey  SaS^tSJ^nrSfot  b^taunmsirtSSiK 

the  fee-simple  title  or  require  patents  to  be  is-  wltnesshMboeneiBmlnedopon  tbe>ub^ct,andhis 

sued,  "shall  be  regarded  as  conveying  the  fee  attention  particularly  directed  to  tbBoircutnstanoas 

»«ple  of  .11  lb  lS  .mlncrf  Injucl  1UU  JyjSSASS SSfiSJT  •""'I""""*  " 

that  are  of  the  character  contemplated  by  such  rjf0   ijijg  i 

Act  of  Congress  and  intended  to  be  granted  Graved  Apr.  Si,  1885.    Decided  jtfoy  4,  1885. 
thereby.      It  does  not  appear  why  the  lands 

should  have  been  listed  by  the  Secretary  of  the  i  ppEALfrom  the  Circuit  Court  of  the  Unit- 

Interior  as  well  as  by  the  Commissioner  of  the  J\_  ed  States  for  the  Eastern  District  of  Louiai- 

General  Land-Office,  but  it  may  have  been  be-  al)B 

cause  by  the  Act  of  July  88,  I860,  selections  ^  uigtory  atJf]  tacts  of  the  case  appear  In 

of  indemnity  school  lands  for  the  sixteenth  and  tne  opinion  of  the  court 

thirty-siith    sections,    when    lost    in    private  Meter*    t,  tj,  Lincoln  and  B.   B.  Marr, 

Eants,  were  to  be  approved  by   that  officer.  for  appellants. 

aving  the  title,  there  was  nothing  to  prevent  "           -••   - 
the  issue  by  the  State  of  her  patent  to  the  pur- 
chaser under  whom  the  plaintiff  claims.    The 

land  was  not  thereafter  open  to  settlement  and  Mr.  Chief  Jvttiee  Waite  delivered  the  optn-  1 TC 

preemption,  and  the  judgment  must,  therefore,  ion  of  the  court; 

be  aJjiriiLcd.  This  is  a  suit  In  admiralty,  brought  by  the 
owners  of  the  steamboat  Cotton  Valley,  to  re- 
cover for  the  loss  of  their  boat  and  certain  ar- 
ticles of  personal  property  belonging  to  Martin 
B.  F.  Good,  C.  R.  Clark,  J.  E.  Whistler,  D.  H.  Kouna  alone,  in  a  collision  on  the  Mississip- 
Murphy  et  al.,  Ptfft.  in  Err.,  v.  M.  J.  O'Con-  pi  River  with  the  steamboat  Charles  Morgan.    [T] 
nor.    No.  812.  In  the  original  libel,  filed  in  the  district  court, 
In  error  to  the  Supreme  Court  of  the  State  claim  was  made  only  for  the  value  of  the  boat; 
of  California.  and  for  an  itemized  account  for  clothes,  Jcwelrr, 
Daniel   Hazard.  W.  W.  Taylor.  JamesM.  fu™iture  etc. .  ofthe  libelnat  Kouna   'i'he  dLV 

01  uamorma.  to  re0OTOr  lhe  value  of  lbe  ^^  Md  tilo  tnB 

Eachofthesecaaespresentasimllarqueetions  value  of  stores  and  supplies,  $1,876.16,  and 

to  those  considered  and  determined  in  Fraeher  $500  cash  in  the  safe  of  the  boat,  and  belong-. 
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io  reported  tluU  Martin  H.  Kouns, 
libelants,  should  recover  the  value  of  a  lady's 
gold  watch,  $.150;  of  a  gentleman'!  gold  watch, 
1120,  and  $70  cash  lost.  The  claimant  of  The 
Morgan  excepted  to  the  allowance!  for  stores 
and  supplies,  and  tor  cash  la  the  boat's  safe,  on 
the  ground  that  tbey  bad  not  been  sued  for. 
The  district  court  sustained  this  exception,  and 

E-e  a  decree  only  for  the  value  of  the  boat  and 
allowances  by  the  commissioner  to  Courts. 
From  this  decree  both  parties  appealed  to  the 
circuit  court  When  the  case  got  into  the  cir- 
cuit court  leave  was  granted  the libelants  to  file 
anrpplemenul  and  amended  libel 


before  the  commissioner  in  the  district  court, 
but  (ejected  by  that  court  because  not  Included 
in  the  original  libeL 

Upon  the  bearing  In  the  circuit  court  that 
court  found,  amone  other  things,  that  at  the 
time  of  the  collision  The  Connon  Valley,  bound 
for  Red  River,  was  the  ascending  boat,  and 
The  Charles  Morgan ,  bound  for  New  Orleans, 
the  descending  boat;  that  the  collision  occurred 
near  Brtngter'i  Point,  about  three  miles  below 
Donaldson  villa;  that  both  boms  were  properly 
officered  and  manned,  and  had  proper  watches 
and  proper  lights  set. 

"Third.  That  prior  to  the  collision  The  Cot- 
ton Valley  was  in  her  proper  position  In  the 
river  near  the  left  bank,  following  up  the 
Brtngler  Point  preparatory  to  rounding  the 
asms,  while  The  Charles  Morgan  was  above  the 
point,  perhaps  in  the  middle  of  the  river,  but 
heading  across  and  near  the  point  to  a  wood- 
yard  light,  in  the  bend  of  the  river  below  the 
point. 

"Fourth.  That  when  the  respective  boats 
whhi  in  the  positions  lust  described.  The  Cotton 
Valley  blew  one  whistle  as  a  signal  that  she 
would  pass  The  Charies  Morgan  to  the  right. 
which  signal  The  Charles  Morgan  answered 
with  one  whistle,  as  a  signal  that  the  pilot  of 
The  Morgan  understood,  end  would  also  pass 
to  the  right 

"Fifth.  Both  boats  kept  on  their  respective 
courses,  arnroacfaingeach  other,  when  the  pilot 
of  The  Morgan  sounded  three  or  four  snort 
whistles,  stopped  The  Morgan's  engines,  and 
soon  commenced  backing  the  wheels,  but  not 
enough  to  stop  The  Morgan's  headway,  and 
without  in  anywise  changing  her  course  to  star- 
board or  port 

"  Meanwhile,  The  Cotton  Valley,  rounding 
the  point  at  the  three  or  four  abort  whistles 
given  by  The  Morgan,  understanding  the  signal 
as  a  hall,  stopped  (he  engines. 

"  At  this  time  the  boat*  were  within  one  hun- 
dred yards  of  each  other,  The  Morgan,  with 
her  headway  and  the  current,  coming  straight 
on  without  changing  her  course,  the  pilot  of 
The  Cotton  Valley,  foreseeing  an  Inevitable 
collision  if  he  remained  still,  started  The  Cot- 
ton Valley  ahead,  sheering  to  starboard;  but 
thto  i orwanUng  of  The  Cotton  Valley  was  too 
late,  for  almost  immediately  The  Charles  Mor- 
gan, head  on,  struck  her  on  ton  port  side,  about 
twenty-five  feet  forward  of  the  stern, and  at  i 
angle  of  snout  sixty  degrees,  with  such  force  ... 
to  cut  through  her  guards  Into  berhull  nearly  to 
tin  keelson,  end  cause  her  to  sink  In  about  ten 


Sixth.  That  The  Charles  Morgan  and  her 
officers  were  in  fault,  as  the  proper  position  of 
tbe  boat  was  nearer  the  middle  of  the  river,  and 
a*  her  officers  disregarded  the  passing  signal  giv- 
en and  answered,  and  made  no  effort  to  change 
the  boat's  coarse  to  the  starboard,  by  which  the 
boats  would  have  been  so  separated  that  a  col- 
lision would  have  been  avoided. 

"  Seventh.  That  The  Cotton  Valley  was  not 
In  fault,  aa  she  was  In  her  proper  place  as  the 
ascending  boat,  and  as  the  gave  the  proper  sig- 
nal for  passing. 

"  The  failure  of  the  pilot  to  understand  tbe 
jnal  of  three  or  four  abort  whittles  given  by 
The  Morgan  was  not,  under  tbe  circumstances 
of  tbe  case,  a  fault;  and  if  the  starting  of  Tbe 


it  in  sr. 


board  when  The  Morgan  w 
an  error,  it  was  an  error  of  Jt_ 
Irrnnit,  not  putting  the  boat  In  taut.. 

Upon  these  facts  a  decree  was  rendered 
against  The  Morgan  and  her  owners  and  stipu- 
lator! for  the  value  of  The  Cotton  Valley,  and 
for  the  value  of  the  personal  property  belong- 
ing to  Kuans,  the  same  as  in  the  district  court, 
and  also  for  the  value  of  the  stores,  supplies, 
etc.,  set  forth  in  the  supplemental  libel, 
(1,370.10.  From  that  decree  this  appeal  was 
taken. 

The  record  contains  a  bill  of  exceptions, 
which  shows  that  in  the  progress  of  the  trial  in 
the  circuit  court  the  defendants  offered  in  evi- 


Orleans,  December  18, 1878,  being  their  deci- 
sion in  the  case  of  the  collision  between  the 
steamer!  Cotton  Valley  and  The  Charles  Mor- 
gan and  signed  by  C.  B.  Johnson  and  J.  A. 
Moffat,  United  States  local  inspectors."  Thev 
also  offered  certain  other  documents  connec 


hthst 


including  an  appeal  to 
and  their  decision  there- 


the  district  inspectors  a 

on.  To  the  introduction  of  tins  evidence  the 
libelants  objected,  and  their  objection  was  sus- 
tained. To  this  ruling  the  claimant  of  The 
Morgan  excepted,  and  the' exception  was  made 
part  of  the  record. 

It  is  also  shown  by  another  bill  of  exceptions 
In  the  record,  that,  after  the  depositions  of  Al- 
bert Stein,  Harry  W.  Stein,  Sylvester  Doss. 
John  B.  Evelyn  and  Livingston  HcGearr  bad 
been  read  on  behalf  of  the  claimant  of  The 
Morgan,  the  Undent*,  for  the  purpose  of  im- 
peaching and  contradicting  their  evidence,  of- 
fered certain  depositions  of  the  same  witnesses 
the  trial  of  certain  other  suits,  growing 


that  no  basis  for  offering  said  purported 


claimant  was  not  a  party.   To  the  introduction 
of  this  evidence  the  claimant  objected,  on  tbe 
ground  --•*-—■ 
depoetti 


nemos,  or  otherwise  verified  as  their  evidence  in 
said  causes;  but  as,  "in  the  cross  examination 
of  each  of  said  witnesses  In  this  case,  the  at- 
tention of  the  witness  was  called  to  the  evi-  [74] 
dance  given  by  him  in  the  cases  of  JTsmst.  /*- 
twrme*  Oompania,  »  *  "  -    J    *L-    — ' 


were  specifically  examined  estothecorrectness 
of  said  evidence,  and  admitted  having  testified 
therein,''  and  "no  objection  was  made  that  the 
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evidence  offered  vw  not  the  evidence  of  said 
witnesses  respectively,  or  that  the  same  had 
been  tinproperlj  taken  or  reported,"  the  depo- 
sitions were  admitted  for  the  purpose  for  which 
they  were  offered.  The  cross  examination  re- 
ferred to  la  not  set  forth  In  the  bill  of  excep- 
tions. To  the  admission  of  this  evidence  the 
claimant  excepted. 

The  following  positions  are  taken  by  the  a p- 
pellante: 

1.  That  the  findings  of  fact  are  not  mifflcieut 
to  support  the  decree. 

S.  That  leave  to  file  the  supplemental  and 
amended  libel  should  not  have  been  granted, 
and  consequently  that  the  decree  should  not 
have  Included  the  value  of  the  stares,  supplies 
and  money  belonging  to  The  Cotton  Valley, 
which  were  lost. 

3.  That  the  record  of  the  proceedings  and 
findings  of  the  hoard  of  local  inspectors,  and 
the  documents  connected  therewith,  were  Im- 
properly excluded  as  evidence;  and 

4.  That  the  depositions  taken  in  the  Henge 
cases  were  improperly  admitted. 

1.  The  objection  to  the  8urncier.cy  of  the  find- 
ings is  based  on  Rule  a  of  the  hoard  of  super- 
vising Inspector*  of  steam  vessels,  which  Is  as 
follows: 

'  'Should  steamers  be  likely  to  pass 
other  and  theses' — "~  ■■*■—  "  ■■--'-- 
answered  by  the 
rived  at  a  distance  of  800  yards  from  each  other, 
the  engines  of  both  boats  shall  be  stopped;  or 
should  the  signal  be  given  and  not  properly 
understood,  from  any  cause  whatever,  both 
boats  shall  be  backed  until  their  headway  shall 
be  fully  checked,  and  the  engines  shall  not  be 


The  particular  opacifications  of  Insufficiency 
are: 

1.  That  it  does  not  appear  that  the  signals 
[75]    for  passing  had  boenmade  and  answered  before 

the  hosts  came  within  eight  hundred  yards  of 
each  other;  and,  3,  that  the  failure  of  The  Cot- 
ton Valley  to  understand  the  signal  of  doubt 
or  fear  made  by  The  Morgan  was  a  fault  — 
herpart. 

There  is  no  complaint  in  the  pleadings  as  to 
the  time  whenTheCotton  Valley  made  the  first 
signal,  and  neither  party  at  the  hearing  below 
seems  to  have  considered  that  an  important 
fact  in  the  case.  So  long  as  it  was  made  and 
assented  toby  The  Morgan  without  any  af~-' 
of  misunderstanding,  It  will  be  presume-  „ 
have  been  at  the  proper  distance  as  nothing  ap- 

Ci  to  the  contrary.    The  findings  show  af- 
atlvely  that  k  was  understood  and  assented 
to  by  The  Morgan. 

As  the  "  several  short  sounds  of  the  whistle 
were  only  to  be  given  in  case  of  doubt  or  fea 
of  a  misunderstanding  of  signals,  it  was  not  ne- 
cessarily a  fault  in  The  Cotton  Valley  to  misin- 
terpret their  meaning  when  made  by  The  Mor- 
gan, so  short  a  time  after  her  assent  had  been 
given  to  the  signal  of  The  Cotton  Valley  to  pass 
to  the  right. 

2,  Admiralty  Rule  94  provides  that  in  all  In- 
formations ana  libels, In  causes  of  admiralty  and 
maritime  Jurisdiction,  "new  counts  may  be 
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Sled,  and  amendments,  in  matters  of  substance, 
may  be  made,  upon  motion,  at  anytime  before 
the  finnl  decree,  upon  such  terms  as  the  court 
shall  Impose."  8  How.  xlv.*  In  The  LueilU,  IB 
WalI.,74[86TJ.S.,  bk.  88,  L.  ed.64],  it  wis  deci- 
ded that  an  appeal  in  admiralty  from  the  district 
to  the  circuit  court  "has  the  effocCto  supersede 
and  vacate  the  decree  from  which  it  was  taken. 
A  new  trial,  completely  and  entirely  new,  with 
other  testimony  and  other  pleadings,  if  neces- 
sary, or  if  asked  for,  is  contemplated — a  trial 
in  which  the  Judgment  of  the  court  below  Is 
regarded  as  though  it  had  never  been  rendered. 
Anew  decree  is  to  be  made  in  the  circuit  court." 
Clearly,  under  this  decision,  after  an  appeal  is 
taken,  and  the  decree  of  the  district  court  va- 
cated, a  motion  to  amend,  made  while  the  case 
is  pending  in  the  circuit  court  for  a  new  trial 
on  Its  merits,  will  be  before  the  final  decree; 
and,  under  the  operation  of  the  rule,  we  have 
no  doubt  the  circuit  court  may,  In  its  discretion, 
permit  an  amendment  of  the  libel,  so  as  to  in- 
clude a  claim  for  damages  growing  out  of  the 
original  cause  of  action  and  litigated  In  the 
court  below,  but  rejected  because  not  specified 
in  the  pleadings.  It  is  true,  that  in  the  caseof 
Hovteman  v.  The  Worth  Carolina,  19  Pet.,  00, 
it  was  decided  that  a  libel  could  not  be  amended 
after  an  appeal,  so  as  to  bring  in  a  new  claim 
for  damages;  but  this  was  before  the  adoption 
of  the  admiralty  rules,  the  decision  having  been 
made  in  1841,  and  the  rules  not  taking  effect 
until  September  1, 1845.  ft  How  xix.'  The 
Act  authorizing  the  rules  was  passed  August  88, 
1842,  chap.  188,  §  6,  S  Stat,  at  L.,  618.  and  it 
is  quite  possible  Rule  24  was  suggested  by  that 
case.  It  has  long  been  the  practice  of  the  Cir- 
cuit Courts  to  allow  such  amendments.  Weaver 
v.  Thornton,  1  Wall.,  Jr.,  848,  decided  in  1848 
in  the  third  circuit;  Lamb  v.  Parkman,  21  Law 
Rep.,  588,  first  circuit,  in  1858;  The  O.  H.  Fat- 
ter, 1  Fed.  Rep.,  733,  same  circuit;  The  Morn- 
ing Star,  14  Fed.  Rep.,  666.  seventh  riwuit; 
The  Oder.il  Blatchf  .,96,seeond  circuit;  [P7,anix 
In*.  Co.  v.  SteamiMp  Co,\  82  Blatchf.,  373, 
same  circuit.  In  Lamb  v.  Parkman,  supra,  Mr. 
Jvxtice  Curtis,  then  holding  the  circuit  court, 
said;  "The  24th  Rule,  made  by  the  supreme 
court  to  regulate  the  practice  of  the  instance 
courts  of  admiralty,  applies  to  this  as  well  as  to 
the  district  court.  Pursuant  to  it,  amend  men  ts 
in  matters  of  substance  may  be  made  on  mo- 
tion, at  any  time  before  the  final  decree,  upon 
such  terms  as  the  court  shall  Impose.  What 
amendments  shall  be  allowed,  under  what  cir- 
cumstances and  supported  by  what  proofs  they 
must  be  applied  for,  and  in  what  form  they 
must  be  incorporated  into  the  record,  are  left 
to  the  sound  discretion  of  the  court,  to  be  ex- 
ercised in  each  case,  or  to  be  regulated  by  writ- 
ten rules  of  practice,  so  far  as  the  court  may 
find  it  useful  to  frame  such  rules,"  In  some 
of  the  circuits,  rules  upon  the  subject  have 
been  adopted.  The  second  circuit  Is  among 
them.  In  the  case  of  Lamb  v.  Parkman,  Mr, 
Juetiet  Curtis,  after  saying  that  there  were  no 
written  rules  in  his  circuit,  proceeded  to  state 
what,  from  the  course  of  decisions  in  similar  or 
analogous  cases  would,  in  his  opinion,  be  proper 
guides  to  the  exercise  of  the  discretion  of  the 
court.  'If  proper  care  is  taken  to  avoid  sur- 
prise, and  to  confine  amendments  in  the  appel- 
*See  Book  BU,  L.  ad.  p.  ML 
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late  court  to  the  original  subject  of  controversy, 
■o  as  not  to  allow  matters  outside  of  the  general 

f]  scope  of  the  pleadings  below  to  be  brought  In, 
hfa  difficult  to  we  now  any  possible  harm  can 
come  from  permitting  a  libelant  to  amend  bis 
Hbd  In  such  a  way  » to  give  him  the  full  ben- 
efit of  his  suit  as  ft  baa  been  begun. 

8.  The  finding  of  the  board  of  local  inspec- 
tors and  the  documents  connected  therewith 
were  properly  excluded.  The  proceeding  In 
which  the  finding  was  made  was  lnstituteaun- 
der  section  4460  of  the  Revised  Statutes,  for  an 
investigation  of  the  facts  connected  with  the  col- 
lision, en  far  as  they  had  a  bearing  on  the  con- 
duct of  the  licensed  officers  on  hoard  the  boats, 
and  at  most  It  only  showed  the  opinion  of  the 
board  upon  tbe  subject  from  the  evidence  ad 
dneed  before  them.  Il  was  offered,  to  use  the 
language  of  counsel,  "as  tending  to  affect  the 
evidence  offered  by  the  libelants  to  show  that 
The  Cotton  Valley  was  in  her  proper  position 
in  the  river,  and  had  proper  watches  and  lights 
set  at  the  time  of  the  collision."  Clearly  it  was 
not  admissible  for  any  such  purpose. 

4.  The  specific  objection  to  the  depositions  in 
the  Henge  cases  that  were  offered  for  the  pur- 
pose of  impeachment,  is  that  they  were  not  ex- 
hibited to  the  witnesses  whose  testimony  was  to 
be  impeached  "upon  their  cross  examination,  or 
otherwise  verified,  as  the  evidence  of  the  wit- 
nesses in  the  former  causes.  The  rule  Is,  that 
the  contradictory  declarations  of  a  witness, 
whether  oral  or  In  writing,  made  at  another 
time,  cannot  be  used  for  the  purpose  of  im- 
peachment until  the  witness  has  been  examined 
anon  the  subject,  and  his  attention  particularly 
directed  to  the  circumstances  in  such  a  way  as 
to  give  him  full  opportunity  for  explanation  or 
exculpation,  if  he  desires  to  make  it.  Conrad 
v.  Oriffeji,  16  How.,  46.  If  the  contradictory 
declaration  is  In  writing,  questions  as  to  its  con- 
tents, without  tbe  production  of  the  instrument 
itself,  are  ordinarily  inadmissible,  and  a  cross 
examination  for  tie  purpose  of  laying  the 
foundation  of  its  use  as  Impeachment  would 
not,  except  under  special  circumstances,  be  al- 
lowed until  the  paper  was  produced  and  shown 
to  the  witness  while  under  examination.  Cir- 
cumstances may  arise,  however,  which  will  ex- 
cuse its  production.  All  the  law  requires  is, 
that  the  memory  of  the  witness  shall  be  so  re- 
freshed by  the  necessary  inquiries  as  to  enable 

BJ  him  to  explain,  if  be  can  and  desires  to  do  so. 
Whether  this  has  been  done  Is  for  tbe  court  to 
determine  before  the  impeaching  evidence  Is 
admitted.  Herethecrossexamination.onwhich 
the  right  to  use  tbe  depositions  depended,  has 
net  been  put  into  the  record,  but  the  bill  of  ex- 
ceptions shows  "that,  in  the  cross  examination 
of  each  of  said  witnesses,  the  attention  of  the 
witness  was  called  to  the  evidence  given  by  him 
m  the  cases  of  Henge,  •  *  »  and  the  said 
•Unease*  were  specifically  examined  as  to  the 
correctness  of  said  evidence,  and  admitted  hav- 
ing testified  therein."  Prom  this,  and  the  fail- 
are  to  Incorporate  the  cross  examination  Into 


of  the  evidence,  unless  the  failure  to  show  the 
depositions  to  the  witnesses  at  the  time  of  their 
cross  examination  was  necessarily  and  under  all 
drenmstances  fatal  The  objection  is  not  to  the 
Boas  examination  as  to  the  contents  of  the  depo- 
11*  U.S. 


sitions  without  their  production,  but  to  the  ad- 
mission of  the  depositions  after  a  cross  exami- 
nation which  was,  as  we  must  presume,  prop- 
erty conducted  in  their  absence.  It  is  also 
stated  in  the  bill  of  exceptions  that,  "at  the  of- 
fering do  objection  was  made  that  tbe  evidence 
offered  was  not  tbe  evidence  of  said  witnesses 
respectively,  or  that  the  same  had  been  imper- 
fectly taken  and  reported."  This  shows  that 
the  depositions  must  have  been  sufficiently  iden- 
tified ss  the  evidence  of  the  witnesses  in  the  tor- 
la  tbe  case,  as  it  comes  tons,  we  find  no  er- 
ror. The  decree  of  Vie  Oirmiit  Omirt  it  affirmed 
and  interest  allowed. 
Troeoopy.   Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,U.  8. 


UNION  PACIFIC  RAILWAY  COMPANY, 
Ftff.  in  Err., 

ABRAM  MYERS. 
[No.  281.] 
__  error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas. 

UNION  PACIFIC  RAILWAY  COMPANY, 


CITY  OF  KANSAS. 

[No.  461.] 

In  error  to  the  Circuit  Court  of  the  United 

States  for  the  Western  District  of  Missouri. 


LUCIA  KNTJTH. 
[No.  810.] 
In  error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 

UNION  PAOIFIO  RAILWAY  COMPANY, 
Pty.  in  Brr., 

FRANK  HARWOOD. 

[No.  960.] 

In  error  to  the  Supreme  Court  of  the  Stat* 


A.  F.  McALISTER. 

SAME  «.  LAURA  KIRK. 

SAME  e.  JAMES  MURPHY. 
[Nos.  610.  797,  824.] 
In  error  to  the  Supreme  Court  of  the  Stale 
of  Texas. 


(3ee  &  C-,  Prt£t*e  Railroad  Hanwal  C 


t,  Report. 
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Soprxms  Court  aw  the  Uxrrm>  Statu. 


Out.  Tratu, 


Bemovat  of  (WW    corporation*  of  the  United 
State*  entitled  to  removal— eeparate  oontroter- 
ly— practice. 
L  Corporation*  of  the  United  States  crusted  by 

.., ,_-.■  — ler  Aott  of  Congress  are  entitled 

)  Into  the  Circuit  Courts  of  the 
ts  brought  against  .them  to  Mate 
■-  -— 1  oflhe  Aot  of  March  3, 


uid  orgsBtn 


187C  on  the  around  that  «uoh: 

big  under  the  laws  of  the  Unl 

S.  The  Union  Paolflo  Railway  Company  and  the 


'8  of  the  United  States." 


Texas  Psoitis  Hallway  Company  are  corporations 
Of  the  United  States  although  certain  state  and 
territorial    corporations   have  been  consolidated 


injury  alleged  to  hare  been  sustained  by  him  [4] 
through  the  carelessness  of  the  company  or  its 
agents,  in  the  construction  of  the  coupling  of 
"-  "re.  The  company  filed  an  answer,  and  at 
una  time  a  petition  for  the  removal  of  the 
cause  to  the  Circuit  Court  of  the  United  States 
for  the  District  of  Kansas,  and  the  proper  bond 
required  by  the  law.  The  petition  for  removal 
stated  that  the  petitioner  was  a  corporation 
other  than  a -banking  corporation,  and  organ- 


.,, ,n  inquest  of  vai- 

™  „„..  _»™. a,  not  bavins  the  oharaoter 

of  a  suit,  and  a  petition  for  removal  may  be  flled 
after  npiieal  taken  to  astute  court. 

4.  Under  such  ptoooedl nfts  there  Isadtotlnct  con- 
troversy between  the  city  and  the  company,  si- 
though  many  others  are  made  parties  defendant. 

5.  Tub  authority  of  the  Kansas  Partita  Railway 
Company  to  extend  Its  road  Into  Missouri  was 

granted  by  Congress  under  its  power ' '-'■- 

commerce  among  the  several  States.*' 

fl.  An  objection  not  raised  in  the  oourt  below  Is 
waived. 

[Not.  291,  401,  810,  080,  610,  707.  8*24.] 

Aryafd  Nov.  K,  »1,  If,  1834,     Decided  May  A, 

1885. 

The  history  and  facta  of  these  cases  fully  ap- 
pear in  the  opinion  of  the  court. 

Meter*.  John  F.  Dillon,  W.  D.  Davvid  <?e, 
/.  P.  Ueher,  A.  J.  Poppleton,  John  C.  Ihoun 
and  A.  8.  WiUianu,  for  plaintiffs  in  error. 

Mr.  A.  H.  Oavrlatnd,  for  defendants  in  er- 
ror in  Nos.  610,  797  and  824. 

Mr.  W.  HaJlett  PhllUpa.  for  defendants 
In  error. 

Mr.  Thos.  P.  Fenlon,  for  defendant  in 
error  in  No.  291. 

Mr.  Geo.  I*.  Hill,  for  defendant  In  error  In 
No.  610, 

Meter*.  W.  H.  Monger  and  E.  F.  Gravy, 
for  defendant  in  error  in  No.  810. 

Mr.  Juttite  Bradley  delivered  the  opinion 
of  the  court: 

The  principal  Question  involved  in  these 
cases  is  whether  a  suit  brought  fn  a  state  court 
against  a  corporation  of  the  United  States  may 
be  removed  by  such  corporation  into  the  Cir- 
cuit Court  of  the  United  States,  on  the  ground 
of  Its  being  a  corporation  organized  under  a 
law  of  the  United  States.  The  plain  tiff  in  er- 
ror In  four  of  the  cases  is  the  Union  Pacific 
Railway  Company,  and  In  the  Other  three  cases 
Is  the  Texas  and  Pacific  Railway  Company. 


under  a  law  of  the  United  States,  namely: 

Let  of  Congress  entitled  "An  Aot  to  Aid 

in  the  Construction  of  a  Railroad  and  Telegraph 


97,  1868,  15  Stat  at  L.,  237,  now  forming 
section  640of  the  Revised  Statutes,  or  under  the 
Act  of  March  8, 1870,  entitled  "An  Act  to  de- 
termine the  Jurisdiction  of  Circuit  Courts  of  the 
United  States,  and  to  Regulate  the  Removal  of 
Causes  from  State  Courts,  and  for  Other  Pur- 
poses," 18  Stat,  at  L.,  470,  or  both.  Whether 
the  corporations  of  the  United  States,  organ- 
ized under  Acts  of  Congress,  have  or  have  not 
this  right  of  removal  is  the  principal  question 
in  these  cases. 

The  suits  were  all  brought  In  state  courts 
against  the  said  corporations  severally.  In  the 
first  case,  Myers,  a  switchman  at  Armstrong, 
in  Kansas,  in  the  employ  of  the  Union  Pacific 
Railway  Company,  sued  the  company  for  an 


Line  from  the  Missouri  River  to  the  Pacific 
Ocean,  and  to  Secure  to  the  Government  the 
Use  of  the  Same  for  Postal,  Military,  and 
Other  Purposes,"  approved  July  1, 1863 ;  and 
that,  Id  accordance  with  said  Act  and  the  Acta 


porate  functions  and  powers. 

The  petition  then  proceeded  as  follows  : 
"  That  February  1,  1880,  pursuant  to  section 
16  of  the  said  Act  of  July  1,  1*62,  and  of  the 
Act  of  July  2, 1864,  the  Kansas  Pacific  Railway 
Company,  a  corporation  created  by  the  Tern* 
torial  Legislature  of  Kansas,  ana  organized 
under  the  laws  of  said  Territory,  and  the  Den- 
ver Pacific  Railway  and  Telegraph  Company,  a 
corporation  created  and  organized  under  the 
laws  of  the  Territory  of  Colorado,  both  of 
which  said  companies  are  mentioned  in  said 
Acts  of  Congress  and  their  said  railroads  by 
said  Acts  made  a  part  of  the  Union  Pacific 
Railroad  system,  were,  by  agreement,  consoli- 
dated with  the  Union  Pacific  Railroad  Com- 
pany. Tour  petitioner  and  said  consolidated 
company,  by  agreement,  as  by  said  Acts  au- 
thorized, assumed  and  adopted  the  name  of  the 
Union  Pacific  Railway  Company;  which  com- 
pany consolidated,  assumed,  took  and  from 
thenceforth  had  and  has,  by  virtue  of  said 
agreement  of  consolidation,  possession  and 
ownership  of  all  the  railroads  and  other  prop- 
erty, real  and  personal,  of  said  constituent 
companies,  and  has  and  does  operate  and  man- 
age the  same  under  and  by  authority  of  said 
Acts  of  Congress  and  is  governed  and  controlled 
by  said  Acts,  and  Is  to  all  intents  and  purposes 
and  in  fact  a  corporation  under  the  laws  of  the 
United  States. 
"  That  the  plaintiff,  Abram  Myers,  has  sued       [S] 

SDtir  petitioner,  the  Union  Pacific  Railway 
ompany,  process  In  this  suit  having  been 
served  on  its  agents,  and  your  petitioner  has 
appeared  thereto  and  filed  its  answer  ;  that  the 
matter  and  amount  in  this  suit  above  entitled 
exceeds,  exclusive  of  costs,  the  sum  or  value  of 
$500  i  that  your  petitioner  has  a  defense  to  said 
action  arising  under  and  by  virtue  of  the  afore- 
said laws  of  the  United  Stales  ;  that  said  suit 
has  not  been  tried,  nor  has  it  been  ready  for  or 
stood  for  trial,  and  the  present  Is  the  first  term 
of  the  court  at  which  It  could  have  been  tried," 
The  petition  concluded  with  the  proffer  of 
the  proper  bond,  and  a  prayer  for  an  order  of 
removal,  and  that  the  court  would  proceed  no 
further  in  the  cause.  The  bond  was  approved 
and  an  order  of  removal  was  made.  On  filing 
the  record  in  the  Circuit  Oourt  of  the  United 
States,  a  motion  was  made  to  remand  the  causa 
to  the  state  court,  and  it  was  remanded  accord- 
ingly, the  Circuit  Judge  holding  that  the  suit 
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that  it  is  a  suit  by  or  against  a  corporation  or- 
ganized under  the  laws  of  the  United  States. 
To  the  judgment  remanding  the  cause,  the  writ 
of  error  was  sued  out  in  this  court. 

The  next  case,  Union  Paetfie  R.  Co.  v.  City 
of  Kansas,  was  a  proceeding  instituted  by  the 


through  the  depot  grounds  of  the  company, 
and  thereby  taking  a  portion  of  Its  said  grounds 
and  the  property  of  many  other  persons.  A 
jury  was  summoned  in  November,  1880,  before 
the  mayor,  to  inquire  and  find  the  value  of  the 
property  taken  for  the  street,  and  to  assess  the 
amount  upon  surrounding  property  benefited 
thereby.  On  December  12,  1680,  this  jury 
found  the  value  of  the  company's  property 
taken  equal  to  $7,805,  and  assessed,  as  bene- 
fits, upon  the  remaining  property  of  the  com- 
pany the  sum  of  $12,825  towards  paying  the 
damages  for  widening  the  street.  The  verdict 
was  confirmed  by  the  mayor  and  common 
council,  February  25,  1881.  The  laws  of  Mis- 
souri give  to  any  party,  dissatisfied  with  the 
award  of  the  jury. in  such  cases,  an  appeal  to 
the  Circuit  Court  of  Jackson  County  (in  which 
Kansas  City  is  situated),  and  the  Union  Pacific 
Railway  Company,  and  some  other  dissatisfied 

Cirtiea,  filed  separate  appeals,  and  the  proceed- 
n  were  certified  to  the  said  court,  where  the 
said  appeals  were  by  the  law  directed  to  be 
tried  "in  all  respects,  and  subject  to  the  same 
rules  and  the  same  law,  as  other  trials  bad  in 
the  Circuit  Court,  and  the  same  record  thereof 
made  and  kept."  After  the  case  was  certified 
to  the  Circuit  Court  of  Jackson  County,  the 
company  in  due  time,  April,  1881,  tiled  '  a  pe- 
tition for  removal  of  the  case  to  the  Circuit 
Court  of  the  United  States  for  the  Western 
District  of  Missouri.  The  petition,  as  in  the 
case  of  Myers,  set  out  the  incorporation  of  the 
company,  and  the  consolidation  of  the  three 
companies  before  mentioned  under  the  Acts  of 
Congress  before  referred  to,  by  the  name  of 
The  Union  Pacific  Railway  Company.  The 
petition  then  proceeds  to  state  as  follows: 

"And  your  petitioner,  by  agreement  of  said 
constituent  companies,  succeeded  to,  had  and 
possessed  all  the  rights  and  privileges  and 
property,  real  and  personal,  which  was  of  said 
constituent  companies,  or  either  of  them,  and 
that  at  the  time  of  commencement  of  this  pro- 
ceeding your  petitioner  had  owned  and  pos- 
sessed, exclusive  of  all  other  rights  and  claims, 
the  tract  of  land  described  in  said  proceeding,  as 
follows:  (it  then  describes  the  land  of  the  com 
nany  taken  for  the  street,  and  then  states  as 
follows:)  and  that  the  same  had  been  acquired 
by  the  Kansas  Pacific  Railway  Company  for 
depot  and  other  railway  purposes  by  authority 
of  law,  and  that  your  petitioner  held  said  land 
for  said  purposes,  and  was  occupying  the  same 
In  part  for  such  purposes  at  the  time  of  the 
commencement  of  the  proceedings,  and  was 
about  to  appropriate  the  residue  thereof  to  such 
use,  the  lncreaae  of  business  of  your  petitioner 
making  it  Imperatively  necessary  that  It  should 
be  so  occupied. 
116  V.  8. 


"Tour  petitioner  distinctly  avers  that  It  is  n 
corporation,  not  banking,  organized  under  the 
laws  of  the  United  States;  that  it  holds  and 
possesses  said  properly  pursuant  to  such  laws; 
that  it  has  a  defense  in  this  action  arising  un- 
der and  by  virtue  of  the  laws  of  the  United 
States  hereinbefore  referred  to;  and  your  pe- 
titioner desires  that  said  cause  may  be  removed 
into  said  Circuit  Court  of  the  United  States  for 
trial  pursuant  to  section  640  of  the  Revised 
Statutes  of  the  United  States.  Tour  petitioner 
further  states  that  the  matter  in  dispute  in  this 
cause,  in  which  your  petitioner  is  interested, 
exceeds  the  sum  of  $500,  exclusive  of  costs; 
and  further,  that  this  suit  has  not  been  tried, 
but  is  now  pending  for  trial  on  appeal  in  the 
Circuit  Court  of  Jackson  County,  Missouri.'' 

The  petition  concluded  with  the  ordinary 
proffer  of  a  bond  and  prayer  for  removal  of  the 
case,  etc.,  and  an  order  of  removal  was  made 
by  the  state  court.  Motion  was  then  made  to 
the  Circuit  Court  of  the  United  States  to  re- 
mand the  cause,  and  that  court,  after  holding 
the  motion  under  consideration  for  some  tune, 

Sve  judgment  to  remand,  which  judgment  is 
aught  here  by  writ  of  error. 
Before  rendering  judgment,  the  Circuit 
Court  of  the  United  States  allowed  the  com- 
pany to  file  an  additional  statement  of  facts  for 
the  purpose  of  showing  that  the  cause  was  re- 
movable, averring  its  acceptance  of  the  Acta 
of  Congress,  and  the  passage  of  an  Act  by  the 
Legislature  of  Missouri,  authorizing  the  com- 

B.ny  to  extend  its  track  within  the  limits  of 
issouri,  and  to  acquire  depot  grounds  there, 
which  It  did;  and  toe  fact  that  said  grounds 
are  essential  to  the  operations  of  the  company 
In  carrying  out  the  objects  declared  in  the  Acta 
of  Congress  relating  thereto;  that  the  United 
States  loaned  its  bonds  on  said  portion  of  the 
road  and  baa  a  lien  thereon  for  their  payment. 

The  third  suit,  Union  Pacific  S.  Co.  v. 
Knuth,  waa  an  action  brought  by  the  defend- 
ant In  error  against  the  Company  In  the  Dis- 
trict Court  of  Dodge  County,  Nebraska,  in 
July,  1888,  to  recover  damages  for  Injuries  sus- 
tained by  her  at  the  Company's  depot  at  North 
Bend,  between  Omaha  and  Ogden.  A  petition 
for  removal  of  the  cause  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Nebras- 
ka was  filed  In  due  time,  alleging  the  incorpora- 
tion and  organization  of  the  company  under 
and  by  virtue  of  the  Acts  of  Congress  of  1868 
and  1864,  before  referred  to;  that  the  matter  In 
dispute  exceeds  $500  exclusive  of  costs;  that 
the  defendant  bad  a  defense  to  the  action  aris- 
ing under  and  by  virtue  of  the  laws  of  the 
United  States,  to  wit:  the  Act  and  amenda- 
tory Act  of  Congress  above  referred  to.  con- 
cluding with  the  usual  proffer  of  bond  and 
prayer  for  removal.  The  order  of  removal 
waa  granted,  the  circuit  court  remanded  the 
cause  to  the  state  court,  and  a  writ  of  error 
brings  the  case  here.  In  this  case  the  place  of 
in  jury  was  on  the  main  line  of  the  Union  Pa- 
cific Railway  Company. 

The  fourth  case  Is  that  of  Frank  Harwood, 
who  brought  a  suit  against  the  Union  Pacific 
Railway  Company  In  the  District  Court  of 
Davis  County,  Kansas,  In  July,  1B82,  to  recover 
damages  for  an  injury  received  by  him  at  the 
company's  depot  at  Junction  City,  Kansas, 
whilst  loading  bogs  In  a  car.    A,  petition  for 
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removal  of  the  cause  was  filed  in  dus  time,  si' 
legiDg  the  organization  of  the  company  wider 
the  Act  of  Congress  of  July  1, 1862,  and  the 
amendments  thereto,  and  other  Acusof  Congress; 
and  that  the  petitioner  hod  a  defense  arising 
under  the  laws  of  the  United  States,  and  con- 
cluding with  tendering  the  proper  bond,  and  a 
prayer  for  removal.  The  state  court  approved 
the  bond  offered,  but  denied  the  petition  and 
proceeded  with  the  cause.  A  verdict  being 
found  for  plaintiff ,  the  case  was  taken  to  the 
Supreme  Court  of  Kansas  by  appeal.  One  of 
the  reasons  assigned  on  the  appeal  was  the  de- 
nial of  the  petition  to  remove  the  cause.  The 
supreme  court  affirmed  the  judgment,  and  a 
writ  of  error  to  the  judgment  of  that  court 
brings  the  case  here. 

The  three  cases  of  the  Texas  and  Pacific 
Railway  Company  were  as  follows:  the  first 
was  a  suit  brought  by  A.  F.  McAlister  against 


ages  for  an  Injury  to  the  plaintiff  whilst  a  pas- 

,_   ._.._*.!_ ny"s  trains.     A  peti 

n  due  time,  allejrinj 


senger  in  one  of  the  company's  trains.  A  peti- 
tion for  removal  was  filed  in  due  time,  alleging 
that  the  suit  arose  under  the  laws  of  the  Doited 


9,  and  that  the  defendant  was  a  corporation 

organized  under  and  by  virtue  of  certain  Acts 
of  Congress  of  the  linked  States,  to  wit:  "An 
Act  Entitled  an  Act  to  Incorporate  the  Texas 
and  Pacific  Railroad  Company,  and  to  aid  in 
the  construction  of  its  road,  and  for  other  pur- 
poses," approved  March  8,  1871,  and  an  Act 
suplementary  thereto,  approved  Hay  2,  1872; 
"i  that  the  petitioner  had  a  defense  to  the  action 
arising  under  and  by  virtue  of  a  law  of  the 
United  States,  to  wit;  said  Act  of  Incorporation; 
that  it  was  not  a  banking,  but  a  railroad  corpora- 
tion authorized  to  construct,  own  and  main- 
tain a  railroad  to  and  from  certain  places  desig- 
nated in  said  Acts  of  Congress;  concluding  with 
a  proffer  of  a  bond  and  a  prayer  for  removal. 
The  court  approved  the  bond,  but  refused  to 
remove  the  cause.  The  special  exceptions  to 
the  petition  for  removal  were  two:  first,  that  it 
did  not  show  what  the  defense  was,  arising 
under  and  by  virtue  of  a  law  of  the  United 
States;  secondly,  denying  the  allegation  that 
the  defendant  was  a  corporation  created  and 
existingunder  and  by  virtue  of  Acts  of  Congress 
of  the  United  States.  Afterwards  the  defend- 
ant filed  a  plea  in  abatement,  stating  that  it  had 
filed  in  the  United  States  Circuit  Court  at  Jef- 
ferson, Eastern  District  of  Texas,  a  certified 
copy  of  the  record  of  the  pleadings  and  other 
papers  in  the  cause,  and  had  the  same  entered 
on  the  docket  of  said  court,  in  the  fall  term, 

1879,  and  that  plaintiff  appeared  and  moved  to 
remand  the  cause  to  the  state  court,  which  mo- 
tion was  overruled,  and  the  Circuit  Court  of  the 
United  States  entertained  jurisdiction  of  the 
cause;  and  the  plaintiff  agreed  to  a  continuance 
of  the  cause  in  that  court  to  the  spring  term  of 

1880,  and  at  the  spring  term,  1880,  procured 
the  same  to  be  continued,  and  at  the  fall  term, 
1880,  appeared  before  said  court  and  consented 
to  s  continuance,  and  at  the  spring  term,  1881 , 
again  prosecuted  his  cause  in  said  court,  and 
continued  the  same.  This  plea  was  accepted 
to,  and  overruled  by  the  state  court.  Judg- 
ment was  rendered  in  favor  of  the  plaintiff,  and 
an  appeal  was  taken  to  the  Supreme  Court  of 
Texas.    That  court  overruled  the  error  assigned 


on  the  refusal  of  the  district  court  to  remove, 
the  cause,  on  the  ground  that  the  defendant's 
petition  for  removal  did  not  set  forth  the  de- 
fense so  as  to  show  that  it  was  a  defense  arising 
under  the  laws  of  the  United  States.  The 
court  took  notice  also  that  the  petition  was  not 
sworn  to;  hut  as  that  punt  was  not  raised  by 
the  plaintiff's  counsel,  they  did  not  consider  it. 
Tbe  judgment  of  the  district  court  was  affirmed; 
and  the  case  is  brought  here  by  writ  of  error  to 
thejudgment  of  the  supreme  court. 

The  second  case  of  the  Texas  and  Pacific  [10 
Railway  Company  was  a  suit  brought  by  Laura 
Kirk  against  the  company  in  the  District  Court 
of  the  Second  Judicial  District  of  Texas,  in 
March,  1881,  to  recover  damages  for  the  death 
or  her  husband,  caused  by  the  company's  cars 
running  off  the  track.  The  petition  for  re- 
moval was  filed  in  this  case  similar  in  all  re- 
spects to  that  in  the  preceding  case.  A  second 
petition  was  filed  a  few  days  later,  adding  an 
averment  that  the  defendant  had  fixed  its 
domicil  and  principal  business  office  at  Phila- 
delphia, in  the  State  of  Pennsylvania,  and  was 
In  contemplation  of  law  a  citizen  of  that  State. 
The  prayer  of  the  petition  was  denied,  the  cause 
went  to  trial,  judgment  was  rendered  for  (he 
plaintiff,  an  appeal  was  taken,  and  the  judg- 
ment was  affirmed  by  the  Supreme  Court  of 
Texas,  upon  the  reasons  and  authority  of  the 
previous  case  of  McMUter  v.  The  Texo*  and 
Pacific  Hailway  Oompan]/.  The  case  is  now 
here  by  writ  of  error. 

Tbe  third  and  last  case  of  tbe  Texas  and  Pa- 
cific Railway  Company  was  a  suit  brought  by 
James  Murphy  against  tbe  company  (or,  rather, 
against  one  of  its  constituent  companies,  and 
afterwards,  by  amendment,  against  the  com- 
pany itself)  in  the  District  Court  of  Harrison 
County,  Texas,  in  1878,  to  recover  damages  for 
an  injury  received  by  the  plaintiff  in  getting 
m  the  cars  of  the  company  at  Jonesville, 
The  pleadings  were  amended  from  time 
to  time  on  both  sides,  and  the  cause  was  con- 
tinued, until  finally  an  amended  original  peti- 
tion was  filed  in  October,  1878,  followed  by  a 
¥!tkm  for  irmoval  filed  November  1,  1878. 
lie  prayer  of  the  petition  was  denied.  The 
case  was  afterwards  tried,  and  a  verdict  and 
judgment  rendered  for  the  plaintiff;  and  in 
May,  1888,  this  judgment  was  affirmed  by  the 
Supreme  Court  of  Texas  on  appeal.  On  the 
question  of  removal  the  court  followed  the  de- 
cision in  tbe  McAlUUr  Case  above  stated.  No 
question  was  raised  in  this  case  on  account  of 
the  time  at  which  the  petition  for  removal  was 
filed.  The  application  for  removal  was  treated 
by  the  court  as  made  under  section  640  of  the 
Revised  Statutes. 

With  some  diversification  of  details,  it  will 
be  perceived  that  all  of  these  cases  depend  prin- 
cipally on  two  questions: 

First,  whether  the  fact  that  the  plaintiffs  In 
error  are  corporations  of  the  United  States  [1! 
created  by  Act  of  Congress  makes  the  suits 
against  them  "suits  arising  under  tbe  laws  of 
the  United  States,"  within  the  meaning  of  the 
second  section  of  the  Act  of  March  8,  1875,  be- 
fore referred  to,  so  as  to  be  removable  from  the 
state  into  the  federal  courts  for  that  cause:  and. 

Secondly,  whether,  if  not  removable  on  that 

ground,  they  are  removable  under  section  MOof 

the  Revised  Statutes,  upon  the  allegation  con- 
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tained  In  the  several  petitions  of  removal,  that 
the  defendant  has  a  defense  to  the  action  arisi 
onder  and   by   virtue  of  a  law  of  the  Unii 
States,  naming,  in  some  cases,  the  Act  of 
corporation  as  the  law  referred  to. 

We  are  of  opinion  that  corporations  of  the 
United  States,  created  by  and  organized  under 
Acts  of  Congress,  like  the  plaintiffs  In  errc 
these  cases,  are  entitled  as  such  to  remove 
the  circuit  courts  of  the  United  States  suits 
brought  against  them  in  the  slate  courts,  under 
and  by  virtue  of  the  Act  of  March  8, 1675,  on 
the  ground  that  such  suits  are  suits  "arising 
onder  the  laws  of  the  United  States."  We  do 
not  propose  to  go  into  a  lengthy  argument  on 
the  subject;  we  think  that  the  question  has  been 
substantially  decided  long  ago  by  this  court. 
Tho  exhaustive  argument  of  Chief  Jiittice  Mar- 
shall in  the  case  of  (Mont  v.  77i£  Bank  of  tiu 
United  Statu,  9  Wheat.  817-828,  delivered 
more  than  sixty  years  ago,  and  always  acqui- 
esced in,  renders  any  further  discussion  un- 
necessary to  show  that  a  suit  by  or  against  a 
corporation  of  the  United  States  Uasuil  arising 
under  the  laws  of  the  United  States.  That 
argument  was  the  basis  of  the  decision  on  the 
Jurisdictional  question  in  that  case.  The  pre- 
cise question,  it  is  true,  was  as  to  the  power  of 
Congress  to  authorize  the  bank  to  sue  and  be 
sued  in  the  United-  States  Courts.  The  words 
of  its  charter  were,  that  the  bank  should  be 
made  able  and  capable  in  law  to  "sue  and  be 
sued,  plead  and  be  impleaded,  answer  and  be 
answered,  defend  and  be  defended,  in  all  state 
courts  having  competent  jurisdiction,  and  in 
any  circuit  court  of  the  United  States."  The 
power  to  create  such  a  jurisdiction  in  the  fed- 
eral courts  rested  solely  on  the  truth  of  the 
proposition,  that  a  suit  oy  or  against  the  bank 
would  be  a  suit  arising  under  the  laws  of  the 
United  States;  for  the  Constitution  confined  the 

Judicial  power  of  the  United  Stales  to  these 
our  classes  of  cases,  namely;  first,  to  cases  in 
law  and  equity,  arising  under  the  Constitution, 
the  lawa  of  the  United  States,  and  treaties  made 
under  their  authority ;  secondly,  to  cases  affect' 
lug  ambassadors,  other  public  ministers  and 
consuls;  thirdly,  to  cases  of  admiralty  and 
maritime  jurisdiction;  fourthly,  to  certain 
controversies  depending  on  the  character  of  the 
parties,  such  as  controversies  to  which  the 
United  States  are  a  party,  those  between  two 
or  more  States,  or  a  State  and  citizens  of  another 
State,  or  citizens  of  different  States,  orcitizens 
ofthesameState claiming  lands  under  grants  of 
different  States,  or  a  State  or  its  citizens  and 
foreign  states,  citizens  or  subjects.  Now.  suits 
by  or  against  the  United  States  Bank  could  not 
possibly,  as  such,  belong  to  any  of  these  classes 
except  the  first,  namely;  cases  in  law  and  equity 
arising  under  the  Constitution,  laws  or  treaties 
of  the  United  States;  and  the  Supreme  Court 
as  well  as  the  distinguished  counsel  who  argued 
the  Othorn  Cate,  so  understood  it.  Unless 
therefore,  a  cose  in  which  the  bank  was  a  par- 
ty was  for  that  reason  a  case  arising  under  the 
laws  of  the  United  States,  Congress  would  not 
lave  bad  the  power  to  authorize  it  to  sue  and 
be  sued  In  toe  Circuit  Court  of  the  United 
States,  and  to  this  question,  to  wit:  whether 
auch  a  case  was  a  suit  arising  under  the  laws 
of  the  United  Slates,  the  court  directed  its  prin- 
cipal attention.  Butasitwasobjected  that  seve- 
113  l).  &. 


ral  questions  of  general  law  might  arise  In  a  case, 
besides  that  which  depended  upon  an  Act  of  Con- 
gress, the  court  first  disposed  of  that  objection, 
holding  that,  as  scarcely  any  case  occurs  every 
part  of  which  depends  on  the  Constitution,  laws  oi 
treaties  of  the  United  States,  it  1b  sufficient  for 
the  purposes  of  federal  jurisdiction  If  the  case 
necessarily  involves  a  question  depending  on 
such  Constitution,  laws  or  treaties.  The  Chief 
Justice  then  proceeds  as  follows: 

"We  think,  then,  that  when  a  question  to 
which  the  judicial  power  of  the  Union  is  ex- 
tended by  the  Constitution,  forma  an  ingredi- 
ent of  the  original  cause,  it  is  in  the  power  of 
Congress  to  give  the  circuit  courts  jurisdiction 
of  that  cause,  although  other  questions  of  fact 
or  law  may  be  involved  in  it. 

"The  case  of  the  bank  is,  we  think,  a  very 
strong  case  of  this  description.  The  charter  of  [13] 
incorporation  not  only  creates  it,  but  gives  it 
every  faculty  which  it  possesses.  The  power 
to  acquire  rights  of  any  description,  to  transact 
business  of  any  description,  to  make  c 
of  any  description,. to  sue  on  those  ct 
given  and  measured  by  its  charter,  and  that 
charter  is  a  law  of  the  United  States.  This  be- 
ing can  acquire  no  right,  make  no  contract, 
bring  no  suit  which  is  not  authorized  by  a  law 
of  the  United  States.  It  is  not  only  itself  the 
mere  creature  of  a  law,  but  all  its  actions  and 
all  its  rights  are  dependent  on  the  same  law. 
Can  a  being,  thus  constituted,  have  a  case 
which  does  not  arise  literally  as  well  as  sub- 
stantially under  the  law?  Take  the  case  of  a 
contract,  which  is  put  as  the  strongest  again't 

"When  the  bank  sues,  the  first  question  which 
presents  itself,  and  which  lies  at  the  foundation 
of  the  cause,  is,  Has  this  legal  entity  a  right  to 
sue?  Has  it  a  right  to  come,  not  into  this  court 
particularly,  but  intoanv  court?  Thlsdepends 
upon  a  law  of  the  United  States.  The  next 
question  is,  Has  this  being  a  right  to  make  this 
particular  contract  ?  If  this  question  be  decided 
in  the  negative,  the  cause  is  determined  against 
the  plaintiff;  and  this  question,  too,  depends 
entirely  on  a  law  of  the  United  States.  These 
are  important  questions,  and  they  exist  in  every 
possible  case.  *  •  • 

"The  question  forma  an  original  ingredient 
in  every  case.  Whether  it  be  in  fact  relied  on 
or  not,  in  the  defense,  it  is  still  a  part  of  the 
cause,  and  may  be  relied  upon.  The  right  of 
the  plaintiff  tosue  cannot  depend  on  the  defense 
which  the  defendant  may  choose  to  set  up.  His 
right  to  sue  is  anterior  to  that  defense  ana  must 
depend  on  the  state  of  things  when  the  action 
was  brought  The  questions  which  the  case 
involves,  then,  must  determine  its  character, 
whether  those  questions  be  made  in  the  cause 
or  not."    (Pp.  828,  824.) 

"It  is  said  that  a  clear  distinction  exists  be- 
tween the  party  and  the  eau*e:  that  the  party 
may  originate  under  a  law  with  which  the  cause 
has  no  connection:  and  that  Congress  may,  with 
the  same  propriety,  give  a  naturalized  citizen, 
who  is  the  mere  creature  of  a  law,  a  right  to 
sue  in  the  courts  of  the  United  States,  as  give 
that  right  to  the  bank.  ... 

"This  distinction  is  not  denied;  and  If  the    !■**. 
Act  of  Congress  was  a  simple  Act  of  incorpora 
._  j  -- -,( nined  nothing  more,  it  might  be 
treat  consideration.     But  the  Art 


entitled  to  great  c 
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does  Dot  stop  with  incorporating  die  bank.  It 
nrocceda  to  bestow  upon  the  being  it  has  made 
U  the  t acuities  and  capacities  which  that  being 


possesses.     Every  act  of  the  bank  grows 
this  law,  and  ia  tested  by  it.    To  use  tin 
guage  of  the  Cone  t  itutioa,  every  act  of  the  bank 
arises  out  of  this  law."    (P.  827.) 

If  the  case  of  Otborn  v.  The  Bank  la  to  be 
adhered  to  as  a  Bound  exposition  of  the  Consti- 
tution, there  ia  no  escape  from  the  conclusion 
that  these  suits  against  tbe  plaintiffs  in  error, 
considering  tbe  said  plaintiffs  aa  corporations 
created  by  and  organized  under  tbe  Acts  of  Con- 
gress referred  to  in  the  several  petitions  for  re- 
moval In  these  cases,  were  and  are  suits  arising 
under  the  laws  of  the  United  States.  An  — 
animation  of  those  Acts  of  .Congress  shows  1 
the  corporations  now  before  us,  not  only  de- 
rive their  existence,  but  their  powers,  their 
functions,  their  duties,  and  a  large  portion  of 
their  resources  from  those  Acta,  and,  by  virtue 
thereof,  sustain  Important  relations  to  the  Gov- 
ernment, of  the  United  States. 

A  question  la  made  In  the  coses  coming  fi . 
Kansas  about  the  Constitution  of  a  company 
owning  and  controlling  the  line  of  railrond  run- 
ning through  that  State.  The  allegations  of  the 
petition  for  removal  in  the  Mtyen  Case  {and  the 
Others  are  substantial!  v  the  same)  are:  That  on 
February  1, 1880,  pursuant  to  section  16  of  the 
Act  of  Congress  of  July  1,  1883,  and  section  16 
of  the  Act  of  July  3,  1864,  tbe  Kansas  Pacific 
Hallway  Company,  a  corporation  created  by 
the  Territorial  Legislature  of  Kansas,and  organ- 
ized under  tbe  laws  of  the  said  Territory,  and 
tbe  Denver  Pacific  Railway  and  Telegraph 
Company,  a  corporation  created  and  organized 
under  the  laws  of  the  Territory  of  Colorado,  both 
of  which  companies  are  mentioned  in  the  said 
Acts  of  Congress,  and  their  roads  by  said  Acta 
made  a  part  of  the  Pacific  Railroad  system  .were 

§'  agreement  consolidated  with  the  Union  Pa- 
fic  Railroad  Company,  and  said  consolidated 
Company  assumed  and  adopted  the  name  of  The 
[lo]  Union  Pacific  Railroad  Company,  which  as- 
sumed, took,  and  thenceforth  has  had,  by  virtue 
of  said  agreement  of  consolidation,  possession 
and  ownership  of  all  the  railroads  and  other 
property,  real  and  personal,  of  said  constituent 
companies,  and  has  operated  and  managed  the 
2  under  and  by  authority  of  said  Acts  of 


Congress,  and  ia  governed  and  controlled  by 
saiil  Acts,  and  is  to  all  intents  and  purposes  and  in 
fact  a  corporation  under  the  laws  of  the  United 


States.  These  allegations,  if  true  (and  thev 
be  taken  bo  on  the  application  for  removal),  show 
that  the  present  corporation,  the  Union  Pacific 
Railway  Company,  which  is  the  corporation 
sued,  and  which  appears  and  defends  the  suits, 
is  a  corporation  formed  and  organized  under 
an  Act  of  Congress.  Resides,  the  legislation  of 
Congress  in  reference  to  all  the  companies  so 
consolidated,  in  the  Acts  of  1902  and  1694,  and 
subsequent  Acts,  all  which  is  reviewed  and  com- 
mented on  in  the  opinion  of  this  court  in  Amet 
v.  Kanmtt,  111  U.  S.,448  LRh.  28,  L.  ed. 482], 
shows  that  all  the  said  companies,  before  tbe 
said  consolidation,  had  received  large  donations 
of  land,  subsidies,  powers  and  privileges  from 
Congress,  and  had  accepted  and  were  subject 
to  important  duties  to  the  United  States  Gov- 
ernment, and  were  subject  to  a  wide  control  of 
■aid  government  both  in  the  construction  and 


management  of  their  roads  and  works;  and  one 
of  said  companies,  to  wit:  the  Union  Pucinc 


nakes  it,  at  least,  a  corporation  d»     ngi 
the  legality  of  its  Constitution  aa  a 
n  will  not  be  inquired  into  collaler- 


and  organized  under  said  Acts,  and  was  strictly 
a  corporation  of  the  United  States,  subject  to 
tbe  Acts  of  Congress,  and  having  important 
duties  to  perform  to  the  government  in  the 
prosecution  of  its  business.  Tbe  facta  that  the 
last  named  company  is  one  of  the  constituent 
elements  of  the  consolidated  company,  and  that 
the  entire  system  of  roads  now  in  its  possession 
and  under  its  charge  and  control  constitutes 
one  of  tbe  most  comprehensive  and  important 
mediums  of  interstate  commerce  in  the  country, 
and  that  in  all  its  transactions  it  is  subject  to 
the  supervision  and  control  of  the  Government 
of  the  United  States,  are  sufficient,  it  seema  to 
ns,  to  bring  the  Kansas  Cases,  as  well  as  the 
other  cases,  fairly  within  the  principle  of  the 
case  of  Osborn  v.  The  Bank.  The  organisation 
of  the  company  under  the  consolidation  pro- 
ceedings makes  it,  r"  *"-'    -    '-'-  J" 

facto,  and  the  legalii 
corporation  will  not  be  inquired  i: 
ally.  It  has,  as  we  know  from  the  c 
Ama  v.  Kttuat,  been  called  in  question  in  a 
regular  way  by  an  information  in  the  nature  of 
a  quo  warrant',  and  until  that,  or  some  other 
case  directly  assailing  the  validity  of  the  con- 
solidation, is  decided,  the  plaintiff  in  error 
must  be  regarded  as  a  corporation  organized 
under  and  by  virtue  of  the  laws  of  tbe  United 
States.  Ana  the  whole  being,  capacities,  au- 
thority and  obligations  of  the  company  thus 
consolidated  are  so  based  upon,  permeated  by 
and  enveloped  in  the  Acta  of  Congress  referred 
to,  that  it  is  impracticable,  so  far  as  the  opera- 
tions and  transactions  of  the  company  are  con- 
cerned, to  disentangle  those  qualities  and  ca- 
pacities, which  have  their  source  and  founda- 
tion in  these  Acta,  from  those  which  are  derived 
from  state  or  territorial  authority. 

With  regard  to  transactions  occurring  In 
Nebraska,  ou  the  original  line  of  the  Union 
Pacific  Railroad  Company,  it  is  not  disputed 
that  the  present  company  derives  all  its  cor- 
porate and  other  powers  from  the  Acts  of  Con- 
gress and  ia  strictly  and  purely  a  United  States 
corporation;  and  the  Texas  and  Pacific  Rail- 
way Company  stands  in  the  same  predicament 
and  occupies  the  same  position  In  Texas,  in  re- 
lation to  consolidation  with  state  organizations, 
as  tbe  Union  Pacific  does  in  Kansas,  and  the 
aame  considerations  apply  to  both.  It  wan 
originally  incorporated  by  the  name  of  the  Texas 
Pacific  Railroad  Company,  bv  Act  of  Congress 
approved  March  8,  1871,  10  Stat,  at  L.,  578, 
with  power  to  construct  a  railroad  from  Mar- 
shall, Texas,  to  San  Diegoou  the  Pacific  Coast, 
and  to  purchase  or  consolidate  with  any  rail- 
road company  chartered  by  congressional, 
state,  or  territorial  authority  on  the  same  route. 
Under  this  Act,  and  by  authority  of  the  Legis- 
lature of  Texas,  a  consolidation  was  effected 


of  Congress  of  May  3,  1873,  17  Stat  at  £ 
the  name  of  the  company  was  changed  to  me 
Texas  and  Pacific  Railway  Company.  The 
powers,  privileges  and  advantages  given  to  the 
company  by  Congress,  and  the  dunes  imposed 
upon  it,  are  speciledin  the  Acts  referred  to.  It       [IT] 
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comes  clearly  within  the  reason  and  conclu- 
sion applied  to  the  Union  Pacific  Railway  Com- 

If  we  are  correct,  therefore,  in  the  conclusion 
to  which  we  have  come,  that  suits  by  and 
■gainst  such  corporations  are  "suits  arising  un- 
der the  laws  of  the  United  States,"  then  they 
are,  in  terms,  embraced  in  the  second  section  of 
the  Act  of  March  8,  1875,  and  the  cases  now 
under  consideration  were  removable  to  the  re- 
spective circuit  courts  of  the  United  States,  to 
which  it  was  sought  to  remove  them,  unless 
any  of  them  were  obnoxious  to  some  other  ob- 
jection peculiar  to  the  individual  cases. 

The  point  suggested  by  the  Supreme  Court 
of  Texas  in  the  case  of  flarwood,  that  the  pe- 
tition was  not  verified  by  oath,  would  not  be 
tenable  if  it  were  raised  by  the  defendant  in  er- 
ror, since  it  was  evidently  waived  by  him  at 
the  time,  having  never  been  raised  or  mentioned 
In  any  way.  The  same  may  be  said  of  the  de- 
lay in  filing  the  petition  in  the  case  of  Mur- 
thy.  Bee  Avert  v.  Wation,  113  U.  S.,  594 
Bk.  88,  L.  ed.  1098]. 

In  the  Kansas  City  case,  of  proceedings  for 
widening  a  street  running  through  the  depot 

Kunds  of  the  company  at  that  place,  brought 
e  by  writ  of  error  to  the  Circuit  Court  of  the 
United  States,  for  the  Western  District  of  Mis- 
souri, it  is  contended  by  the  City  of  Kansas,  the 
defendant  in  error,  first,  that  the  consolidated 
railway  company  must  be  regarded  as  having 
the  same  status  as  if  It  were  still  the  Kansas 
Pacific  Railway  Company,  a  corporation  of  the 
State  of  Kansas;  secondly,  that  the  case  had 
already  been  tried  once  before  the  mayor  and  a 
Jury,  and  an  appeal  had  been  taken  to  the  Cir- 
cuit Court  of  Jackson  County  before  the  peti- 
tion for  removal  was  filed,  and,  therefore,  the 
S plication  came  too  late:  and,  thirdly,  that 
i  proceeding  was  not  a  separate  one  against 
the  railway  company,  but  a  Joint  one  against 


that  company  and  many  otber  persons,  and  the 

Speal  of  the  railway  company  and  other  par- 
s  carried  the  whole  case  to  the  Circuit  Court 
of  Jackson  County  to  be  retried  in  toto;  and  a 
removal  of  the  case  by  the  railway  company  to 
the  Circuit  Court  of  the  United  States  must  be 
i  removal  of  the  whole  case,  and  not  merely  the 
case  of  the  railway  company,  which  would  cast 
[IBj  upon  the  federal  court  an  administrative  func- 
tion in  local  matters,  for  which  it  was  incom- 
petent and  destitute  of  Jurisdiction. 

The  first  of  these  points  has  already  received 
consideration.  But  it  may  be  added,  as  bear- 
ing on  this  particular  case,  that  the  original 
Kan— 1  company  was  authorized  by  the  0th 
section  of  the  Pacific  Railroad  Act  of  July  1, 
1863,  to  extend  its  road  into  the  State  of  Mis- 
souri— that  is,  "to  construct  a  railroad  and  tele- 
graph line  from  the  Missouri  River,  at  the 
mouth  cf  the  Kansas  River,  on  the  south  side 
thereof  [which  is  in  the  State  of  Missouri],  so 
as  to  connect  with  the  Pacific  Railroad  of  Mis- 
souri, to  the  aforesaid  point  on  the  one  hun- 
dredth meridan  of  longitude, "  namely :  the  point 
where  the  Union  Pacific  was  to  commence. 
This  provision  looked  to  the  establishment  of  a 
continuous  line  of  railroad  from  the  Mississippi 
River,  at  St.  Louis  (the  eastern  terminus  of  the 
Pacific  Railroad  of  Missouri),  to  the  Pacific 
Ocean.  The  power  assumed  by  Congress  in 
giving  this  authority  to  the  Kansas  company 
U6U.8.  U.  8.,  Book  29. 


was  undoubtedly  assumed  to  be  within  the 
power  "to  regulate  commerce  among  the  several 
states";  and,  although  by  an  Act  of  the  Legis- 
lature of  Missouri,  passed  in  February,  1866, 
the  consent  of  that  State  was  also  given  to  the 
extension  of  the  road  into  its  territory,  and  to 
its  connection  with  the  Missouri  road,  the  fact 
remains  that  the  company  claimed  and  assumed 
to  exercise  its  powers  under  the  Act  of  Con- 
gress, as  well  as  by  the  consent  of  the  Legis- 
lature of  Missouri.  So  that  the  right  of  appro- 
priating the  very  property  in  question  in  this 
case  was  claimed  under  authority  of  an  Act  of 
Congress.  This  circumstance  adds  strength  to 
the  claim  of  the  plaintiff  in  error  that  the  case 
was  one  "arising  under  the  laws  of  the  United 
States." 

The  second  ground  of  objection,  that  the 
cause  had  been  once  tried  before  the  mayor  by 
a  jury,  and  an  appeal  taken,  before  a  petition 
for  removal  was  filed,  and  therefore  the  appli- 
cation was  too  late,  is  answered  by  the  reasoning 
of  this  court  in  the  case  of  Boom  Co.  v.  Patter- 
ton,  9SU.  8.,  408  [Bk.  9B,  L.  ed.  908],  which  was 
a  case  very  similar  in  this  respect  to  the  present. 
It  was  there  held  that  the  preliminary  proceed- 
ings were  in  the  nature  of  an  inquest  to  ascer- 
tain the  value  of  the  property  condemned,  or 
sought  to  be  condemed  by  the  right  of  eminent 
domain,  and  was  "not  a  suit  at  law  in  the  ordi- 
nary sense  of  those  terms,"  consequently  not 
"a  suit"  within  the  meaning  of  the  Removal 
Acts;  but  that  "when  it  was  transferred  tc  " 


State,  the  form  ofasuit  at  law,  and  was  thence- 
forth subject  to  its  ordinary  rules  and  inci- 
dents." fu  that  case,  "the  point  in  issue  on  the 
appeal  was  the  compensation  to  be  made  to  the 
owner  of  the  land;  in  other  words,  the  value 
of  the  property  taken.  No  other  question  was 
open  to  contestation  in  the  district  court."  The 
court,  therefore,  considered  the  case  to  be  with- 
in the  rule  laid  down  in  Qain4*  v.  Faenia,  99  U. 
S.,a0fBk.  93,  L.  ed.328],ln  which  it  was  held 
that  a  controversy  between  citizens  of  different 
States  is  involved  in  a  suit  whenever  any  prop- 
erty or  claim  of  the  parties,  capable  of  pecun- 
iary estimation,  is  the  subject  of  litigation  and 
is  presented  by  the  pleadings  for  judicial  de- 
termination." And,  in  this  view,  the  case  of 
Boom  Go.  v.  Patterton,  was  held  to  be  remov- 
able to  the  federal  court.  That  case, we  think, 
governs  the  present,  so  far  at  least  as  relates  to 
the  trial  before  the  mayor,  which  was  in  its 
nature  an  inquest  of  valuations  and  assessments, 
not  having  the  character  of  a  suit. 

A  more  embarrassing  question  arises  under 
the  third  objection  raised  by  the  defendant  in 
error,  to  wit:  that  the  wholecase  relating  to  the 
widening  of  the  street  was  carried  before  the 
Circuit  Courtof  Jackson  County  by  the  appeal, 
and  must  also  be  carried  to  the  Circuit  Court 
of  the  United  States  in  the  same  condition  if 
the  application  fork  removal  is  sustained  .where- 
by the  latter  court  will  be  called  upon  to  exer- 
cise administrative  functions  of  a  local  char- 
acter to  which  it  is  incompetent. 

To  understand  the  bearing  of  this  objection 
it  is  necessary  to  inquire,  first  the  condition  of 
the  case  in  the  Circuit  Court  of  Jackson  Coun- 
ty on  tiie  appeal ;  and,  secondly,  the  rules 
which  must  govern  the  case  on  its  removal  to 
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the  federal  court,  if  such  a  removal  should  be 
affected. 

The  condition  of  the  case  in  the  Circuit 
Court  of  Jackson  County  on  the  appeal  de- 
pends upon  the  statute  of  Missouri  tinder  which 
the  proceedings  were  had  for  widening  the 
street.  Tula  statute  was  an  amendment  to  the 
city  charter  of  the  City  of  Kansas,  passed  in 
1875.  We  have  carefully  examined  its  pro- 
visions. After  giving  very  full  directions  as  to 
the  preliminary  proceedings,  such  as  the  ordi- 
nance for  opening*  or  widening  a  street,  the  no- 
tices to  be  given,  the  summoning  of  jurors,  and 
the  duties  to  be  performed  by  them,  the  record- 
ing of  their  verdict,  etc.,  the  6th  section  de- 
clares: "In  case  the  city,  or  any  defendant  to 
such  proceedings,  shall  feel  aggrieved  by  the 


verdictof  the  jury  isconfirmedby  the< 
council,  appeal  to  the  Circuit  Court  in  and 
for  the  County  of  Jackson  in  this  StAte.  If  the 
appeal  is  taken  by  either  party,  the  same  shall 
be  taken  and  perfected  by  the  fling  with  the 
clerk  of  the  city,  within  the  time  aforesaid, 
such  an  affidavit  as  is  required  by  law,  in  ap- 
pealing from  the  judgment  of  a  justice  of  the 
peace.  If  any  appeal  is  so  taken,  the  clerk  of 
the  said  city  shall,  within  six  days  from  the  tak- 
ing of  such  appeal,  file  a  complete  transcript  of 
the  proceedings,  and  all  papers  filed  and  used 
in  the  trial,  certified  by  him,  with  the  clerk  of 
the  circuit  court;  and  said  circuit  court  shall 
thereupon  become  possessed  of  the  cause,  and 
said  cause,  unless  dismissed,  shall  be  tried  de 
novo  in  said  court,  and  the  parties  thereto  shall 
have  a  speedy  trial  thereof;  and  to  that  end 
said  causes  shall  have  precedence  over  all  other 
causes,  and  if  necessary  to  a  full  determination 
of  any  question  arising  in  the  said  cause,  the 
circuit  court  shall  have  power  to  make  and 
bring  in  other  parties  to  such  proceedings,  on 
service  of  notice  upon  them  for  six  days,  or  by 
publishing  a  notice  to  them  for  the  same  length 
of  time,  in  any  daily  newspaper  printed  in  said 
City  of  Kansas;  and  the  parties  so  made  by 
either  kind  of  notice,  and  all  persons  claiming 
under  them,  shall  be  bound  by  such  proceed- 
ings; •  •  •  and  the  judge  of  said  circuit 
court  shall  have  power,  and  it  shall  be  his  duly 
to  hold  a  sitting  of  bis  court  for  the  speedy 
trial  thereof,  at  the  court-house  in  said  city,  at 
any  time  in  vacation,  and  summon  a  jury  be- 
fore him  (unless  a  Jury  is  waived)  for  the  trial 
of  such  appeals  only,  such  trials  to  be  had  in 
all  respects,  and  subject  to  the  same  rules  and 
the  same  law  as  other  trials  had  in  the  circuit 
court  and  the  same  record  thereof  made  and 
kept  The  verdict  of  the  jury,  or  the  finding 
of  the  circuit  judge  sitting  as  a  jury,  as  the  case 
may  be,  shall  conform  in  all  respects  to  the  re- 
quirements of  section  8  of  this  Act  for  the 
government  of  the  jury  making  the  first  assess- 
ment, and  the  verdict  shall  have  the  same  force 
and  effect  as  is  provided  in  regard  to  said  first 
verdict,  and  shall  be  binding  on  the  parties: 
and  the  assessments  against  private  property 
shall  be  paid  in  the  same  time,  and  until  paid 
hear  the  same  rate  of  interest  as  is  above  pro- 
vided ;  and  the  amount  assessed  by  the  jury 
against  property  shall  be  a  lien  on  the  several 


side  for  good  cause,  be  confirmed,  and 
judgment  entered  thereon;  that  the  city  have 
and  hold  the  property  sought  to  be  taken  for 
the  purposes  specified  In  the  ordinance  provid- 
ing for  the  improvement,  and  pay  therefor  the 
amount  assessed  against  the  city,  and  full  com- 
pensation assessed  therefor;  and  that  the  seve- 
ral lots  and  parcels  of  private  property  assessed 
to  pay  compensation  by  the  verdict  or  finding 
stand  charged  and  be  bound  respectively  for 
the  payment  of  assessments,  with  interest,  as 
provided  in  this  Act.  *  •  • 

We  have  not  been  furnished  by  the  counsel 
on  either  side  with  reference  to  any  decisions 
of  the  Missouri  courts  giving  construction  to 
this  section.  Whether  the  direction  that  the 
cause  shall  be  tried  d»  now  requires  that  all  the 
valuations  and  assessments  are  to  be  retried,  or 
only  those  affecting  the  appellants,  is  not  ex- 
pressly stated.  The  principle  of  valuation  and 
assessment  to  be  followed  by  the  jury  is  laid 
down  in  the  8d  section  of  the  Act,  as  follows: 

"Sec.  8.  The  jury  shall  first  ascertain  the 
actual  damages  done  to  each  person  or  corpora- 
tion (n  consequence  of  the  taking  of  their  prop- 
erty for  such  purposes,  without  reference  to 
the  proposed  improvement,  as  the  just  compen- 
sation to  be  made  therefor;  and,  second,  to  pay 
such  compensation,  assess  against  the  city  the 
amount  of  benefit  to  the  city  and  public  gener-  [22] 
ally,  inclusive  of  benefit  to  any  property  of  the 
city,  and  against  the  several  lots  and  parcels  of 
private  property  deemed  benefited;  as  deter- 
mined according  to  the  last  section,  by  the  pro- 
posed improvement,  the  balance  of  such  com- 
pensation; each  lot  or  parcel  of  ground  to  be 
assessed  with  an  account  bearing  the  same  ratio 
to  such  balance  as  the  benefit  to  each  lot  or  par- 
cel bears  to  the  whole  benefit  to  all  the  private 
property  assessed.  Parties  interested  may  sub- 
mit proof  to  the  jury,  and  the  latter  shall  ex- 
amine personally  the  property  to  be  taken  and 

From  this  it  would  seem  that  the  balance  of 
damages  for  property  taken,  after  deducting 
the  amount  to  be  paid  by  the  city,  is  to  be  di- 
vided and  assessed  pro  rata  upon  those  Whose 
Sroperty  is  benefited,  in  proportion  to  the 
enefit  to  each.  But  each  piece  of  property 
taken  is  valued  by  itself,  "without  reference  to 
tli e  proposed  improvement,"  and  the  amount 
of  benefit  to  each  piece  of  property  benefited 
is  ascertained  separately  without  reference! 
to  the  other  pieces  benefited.  It  is  only 
after  this  has  been  done  that  the  aggre- 
gate amounts  are  ascertained  and  the  dam 
ages  ore  assessed  pro  rata  against  the  pieces  of 
property  benefited  according  to  the  benefit  of 
each,  which  is  the  result  of  a  mere  arithmet- 
ical calculation.  In  the  state  circuit  court  the 
jury  ascertains  and  finds  all  these  facts,  and  re- 
ports them  in  one  general  verdict. 

What,  then,  Is  the  relation  in  which  the  Rail- 
way Company,  as  an  appellant,  stands  towards 
the  City  of  Kansas,  in  this  litigation  ?  Clearly, 
It  has  two  distinct  issues,  or  grounds  of  con- 
troversy: first,  the  value  of  its  property  taken 
for  the  street;  secondly,  the  amount  of  benefit 
which  the  widening  of  the  street  will  create  to 
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of  the  argument,  it  has  a  third  Issue,  still  more 
important  to  It  than  either  of  the  others,  to 
wit:  the  right  of  the  city  to  open  a  street  at  all 
across  its  depot  grounds.  Now  this  contro- 
versy involving  these  three  issues,  is  a  distinct 
13]  controversy  between  the  company  and  the  city. 
It  may  be  settled  in  the  same  trial  with  the 
other  appeals,  and  by  a  single  Jury;  but  the  con- 
troversy is  a  distinct  and  separate  one,  and  is 
capable  of  being  tried  distinctly  and  separately 
from  the  others.  If  the  slate  circuit  court  had 
equity  powers,  it  might  direct  a  separate  issue 
for  the  trial  of  this  controversy  by  itself.  It 
might  try  the  other  appeals  without  a  jury  (the 
parties  waiving  a  jury),  and  try  this  contro- 
versy by  a  jury. 

If  this  view  of  the  subject  is  correct,  we  see 
no  difficulty  in  removing  the  controversy  be- 
tween the  City  of  Kansas  and  the  railway  com- 
pany for  trial  in  the  Circuit  Court  of  the  Unit- 
ed States.  The  proceedings  for  widening  the 
street,  pending  In  the  stale  court,  may  have  to 
awatt  the  decision  of  the  case  in  the  federal 
court;  and  the  result  of  those  proceedings  may 
be  materially  affected  by  the  decision  o*  that 
case;  but  that  consideration  does  not  affect  the 
separate  and  distinct  character  of  the  contro- 
versy between  the  city  and  the  railway  company, 
although  It  might  raise  a  question  of  proper 
parties  in  a  pure  chancery  proceeding  tr 
tween  the  city  and  the  company.  This 
troversyis  to  all  intents  and  purposes  "a  suit." 
The  indirect  effect  upon  the  general  proceed- 
ings for  widening  the  street  which  would  en- 
sue In  case  the  federal  court  should  determine 
that  the  City  of  Kansas  had  no  right  to  wid 
the  street  In  the  company's  depot  grounds, 
that  the  valuation  of  its  property  was  mucht.  _ 
small,  or  the  assessment  for  benefits  against  it 
was  much  too  large,  furnishes  no  good  reason 
for  depriving  the  company  of  its  right  to  re- 
move its  suit  into  a  United  States  court.  We 
think  that  the  case  was  removable  to  that 
court  under  the  Act  of  March  3d,  1875. 

This  disposes  of  all  the  cases  now  before  us, 
and  renders  It  unnecessary  to  Inquire  whether 
the  allegations  in  the  several  petitions  of  remov- 
al were,  or  were  not,  sufficient  to  bring  tbe 
cases  within  the  640th  section  of  the  Revised 
Statutes,  orwhetherthissection  still  remains  in 

ihejvdgmente  are  rtttrmtd  in  all  the  eaten. 
and  the  cause*  will  be  remanded,  with  itutrue- 
titmt  to  enter  judgment  in  accordance  with  tliit 
opinion. 

1141         Mr.  Chief  Juetiee  Wsvite,  dissenting: 

I  am  unable  to  agree  to  these  judgments.  In 
my  opinion  Congress  did  not  intend  to  give  the 
words  "arising  under  the  Constitution  or  laws 
otthe  United  States,"  In  the  Act  of  1875  the 
broad  meaning  they  have  when  used  by  Chief 
Jvetiee  Marshall  in  the  argument  of  theopinlon 
in  (Morn  v.  Bank.  I  do  not  doubt  the  power 
of  Congress  to  authorize  suits  by  or  against 
federal  corporations  to  be  brought  in  the 
courts  of  the  United  States.  That  was  decided 
In  Oaborn'e  Cote,  and  with  it  I  have  no  fault  to 
find.  Neither  do  I  doubt  that  Congress  did,  in 
the  charters  under  which  these  corporations 
exist,  authorise  suits  by  or  against  them  to  be 
11*  0.8. 


brought  in  the  courts  of  the  United  States  as 
well  as  in  the  courts  of  the  States;  but  I  cannot 
believe  that,  if  the  charters  had  given  jurisdic- 
tion to  the  courts  of  the  United  States  in  only 
a  limited  class  of  actions,  and  had  provide? 
that  in  all  others  tbe  suits  must  be  brought  in 
the  courts  of  the  proper  State,  the  Act  of  1875 
would  have  extended  the  jurisdiction  of  tbe. 
courts  of  the  United  States  to  all  suits  by  or 
against  such  corporations  when  the  value  of 
the  matter  in  dispute  exceeded  five  hundred 
dollars. 

The  Acts  of  Incorporation  made  no  pro- 
vision for  the  removal  to  the  courts  of  the 
United  States  of  suits  begun  In  a  state  court. 
The  Act  of  July  27,  1868,  ch.  255,  sec.  3,  IS 
Stat,  at  L.,  237.  now  sec.  640  of  the  Revised 
Statutes,  did,  however,  give  authority  for  that 

eurpose  in  suits  brought  against  tbe  company 
i  a  state  court  "upon  the  petition  of  such  de- 
fendant, verified  by  oath,  stating  that  such  de- 
fendant has  a  defense  arising  under  or  by  vir- 
tue of  the  Constitution  or  of  any  treaty  or  law 
"     If  all  suits   by  or 


of  the  United  States." 


faculty  which  it  possesses,"  why  require  the 
corporation,  when  asking  for  a  removal,  to 
cause  an  oath  to  be  filed  with  its  petition  that 
it  has  a  defense  in  tbe  suit  which  arises  under 
the  Constitution  or  laws  I  If,  "because  the 
power  to  acquire  rights  of  any  description,  to 
transact  business  or  aoy  description,  to  make 
contracts  of  any  description,  to  sue  on  those 
contracts,  is  given  and  measured  by  Its  charter, 
and  that  charter  a  law  of  the  United  States,  [201 
every  suit  by  or  against,  and  every  defense  to 
such  a  suit  by,  a  federal  corporation  must  arise 
under  the  laws  of  the  United  States,  why  re- 

S lire  it  to  set  forth  in  its  petition  for  removal 
at  its  defense  does  arise  under  such  a  law  I 
If  such  a  corporation  cannot  "have  a  case 
which  does  not  arise  literaUv,  as  well  as  sub- 
stantially, under  the  law,"  what  the  necessity 
for  sayiog  more  than  that  it  is  such  a  corpora- 
tion ? 

The  Act  of  1868  {sec.  640)  related  specifically 
to  this  class  of  corporations  and  this  class  of 
suits  and  it  shows  distinctly  that  tbe  words 
'arising  under  the  laws  of  the  United  States" 
rere  there  used  in  a  restricted  sense.  I  see  no 
evidence  of  any  intention  by  Congress  to  use 
them  in  any  other  sense  In  the  Act  of  1875, 
when  applied  to  the  same  kind  of  suits  and  to 
the  same  Kind  of  corporations. 

I  am  authorized  to  say  that  Mr.  Juetiee  BKH. 
lor  unites  with  me  in  this  dissent. 

True  oop j.    Test : 

James  H.  MoKennuy,  Clark,  Bop.  Court,  U.  & 
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n  that  was  served  on  tie  corporation.  It  then 
led  an  answer,  stating  that  260  shares  of  its 
lock  stood,  when  the  petition  was  filed,  In  the 
ame  of  Wilson,  on  its  books,  and  bad  not 
ince  been  transferred  thereon;  that,  before  the 
uit  was  brought,  one  H.  K.  Thurber  bought 
be  250  shares  from  Wilson,  and  received  from 
dm  the  certificates  thereof,  by  indorsement 
,nd  delivery,  and  still  held  and  owned  them; 
,nd  he  had  notified  the  president  of  the  corpo- 
atioa  of  that  fact,  and  claimed  the  right  to 
iave  the  stock  transferred  into  bis  own  name; 
md  that  it  was  willing  to  obey  the  judgment 
if  the  court,  but  ought  not  to  be  ordered  to 
»ncel  or  transfer  the  stock,  unless  Thurber 
bould  be  brought  before  the  court,  to  litigate 
with  Crump  the  true  ownership  of  the  stock. 

Crump  replied  to  the  answer  of  the  corpora- 
Ion,  and  filed  an  amended  petition,  making 
rhurber  a  party  to  the  suit,  and  paying  the 
iame  relief  as  in  hia  original  petition.  Wilson 
ind  Thurber  were  then  each  personally  served 
with  process  in  the  City  of  New  York.  Thur- 
ber  then  came  Into  the  State  Court  and  filed  a 
petition  and  a  bond  for  the  removal  of  the  suit 
lo  the  Circuit  Court  of  the  United  Statesfor  the 
District  of  Kentucky,  and  the  Btate  Court 
made  an  order  removing  the  cause,  under  the 
abjection  and  exception  of  the  plaintiff.  The 
petition  proceeded  on  the  ground  that  Crump 
was  a  citizen  of  Kentucky  and  Thurber  a 
citizen  of  New  York,  and  that  there  was  a 
controversy  in  the  suit  between  them,  which 
was  wholly  between  citizens  of  different  States, 
and  could  be  fully  determined  between  them. 
Nothing  was  said  in  the  petition  for  removal, 
about  Wilson  or  the  corporation. 

Thurber  then  filed  an  answer  in  the  Circuit 
Court,  setting  forth  that  he  had,  on  the  26th  of 
October,  1880,  purchased  the  360  shares  from 
Wilson,  for  value,  and  received  from  him  the 
certificates  therefor,  three  in  number,  issued  by 
the  corporation  to  and  in  the  name  of  Wilson 
with  blank  forms  of  assignment  and  power  of 
attorney  on  the  back,  which  Wilson  signed, 
and  delivered  to  Thurber  with  the  certificates; 
that  he  was  entitled  to  fill  the  blanks  and  sur- 
render the  certificates,  and  have  the  shares 
transferred  and  new  certificates  issued  to  him 
by  the  corporation;  and  that  he  purchased  the 
shares  without  any  knowledge  or  information 
of  any  claim  by  Crump  against  Wilson.  The 
answer  prayed  that  the  shares  be  decreed  to  be 
the  properly  of  Thurber  and  not  of  Crump, 
and  that  the  corporation  be  ordered  to  cancel 
the  certificates  issued  to  Wilson,  and  to  issue 
to  Thurber  new  certificates  in  their  place. 
There  was  a  replication  to  this  answer. 

Thurber  also  filed  a  cross  bill  in  the  Circuit 
Court,  making  aa  a  defendant  only  the  corpo- 
ration,  but  not  Crump,  setting  forth  himself  aa 
a  citizen  of  New  York  and  the  corporation  aa 
a  citizen  of  Kentucky,  and  averring  the  facta 
aa  to  hia  purchase  of  the  stock  from  Wilson, 
for  value,  and  as  to  the  indorsement  and  de- 
livery of  the  certificates  by  Wilson  to  him,  and 
praying  for  judgment  against  the  corporation, 
that  it  receive  and  cancel  the  certificates  issued 
to  Wilson,  and  issue  to  Thurber  other  certifi- 
cates, in  their  stead,  for  the  250  shares. 

The  corporation  answered  this  cross  bill,  say. 
ing  that  it  was  a  mere  stakeholder  between  the 
oartics  to  suit,  and  praying  for  a  proper  judg- 
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meat,  which  should  protect  It.  There  was  a 
replication  to  that  answer. 

Then  Crump  filed  in  the  Circuit  Court  an 
■mended  bill,  setting  forth  that  the  transaction 
between  Wilson  and  Thurber  wsa  for  the  fraud- 
ulent purpose  of  protecting  the  stock  for  Wil- 
ton, and  that  the  certificates  were  held  in 
secret  trust  by  Thurber  for  Wilson.  Thurber 
answered  that  amended  bill,  denying  its  al- 
legations. To  that  answer  there  was  a  rep- 
lication. 

Proofs  were  taken,  and,  on  a  hearing,  a  de- 
cree was  made  dismissing  the  bill  of  Crump, 
and  adjudging  that  Thurber  was  the  true 
owner  of  the  250  shares,  and  was  entitled  to 
have  the  certificates  issued  to  Wilson  therefor 
canceled,  and  other  certificates  issued  in  lieu 
thereof,  on  his  application;  and  it  was  ordered 
that  the  corporation  cancel  the  certificates,  and 
Issue  or  deliver  to  Thurber,  or  his  order,  such 
new  certificates,  and  that  Thurber  and  the  cor- 

E ration  recover  of  Crump  their  costs.   Wilson 
d  never  appeared  or  answered.    Crump  baa 
appealed  to  this  court. 

It  is  assigned  for  error,  that  the  Circuit  Court 
did  not  have  Jurisdiction  of  this  cause,  under  §  % 
of  the  Act  of  March  S,  1975  (18  Stat,  at  L. ,  470), 
and  ought  to  have  remanded  it  to  the  state 
court.  This  objection  is  well  taken.  It  1b  true 
that  there  is,  in  the  suit,  a  controversy  between 
Crump  and  Thurber,  but  it  Is  a  controversy  to 
which  the  corporation  is  an  indispensable 
party.  Crump  brought  the  controversy  into 
court  as  one  between  himself  on  one  side,  and 
Wilson  and  the  corporation  on  the  other  side; 
and  throughout  Crump  maintained  that  Thur- 
ber  had  no  right  to  take  the  place  of  Wilson. 
because  the  transactions  between  Wilson  and 
Thurber  gave  Thurber  no  greater  right  than 
Wilson  had.  The  controversy  which  Crump 
asked  to  bave  adjudicated  was  one  in  which  be 
should  be  declared  to  be  the  owner  of  the 
snares,  and  in  which,  to  give  him  the  fruition 
of  such  decree,  and  enable  him  to  stand  as  the 
legal  owner  of  the  shares  and  be  recognized  as 
■uch  on  the  books  of  the  corporation,  there 
should  be  ..  decree  ordering  the  corporation  to 
cancel  on  its  books  the  evidence  of  the  owner- 
ship by  Wilson,  and  to  Issue  to  Crump  certifi- 
cates for  the  shares.  The  Jurisdiction  of  the 
Circuit  Court  must  be  determined,  for  the  pur- 
poses of  this  case,  by  the  status  of  the  parties. 
and  the  nature  of  the  relief  which  had  been 
asked  by  the  plaintiff  at  the  time  of  the  appli- 
cation for  removal.  If  the  decree  of  the  Circuit 
Court  had  been  in  favor  of  Crump,  It  would 
have  enforced  a  right  in  favor  of  a  citizen  of 
Kentucky  against  a  corporation  of  Kentucky 
That  corporation  could  not  bare  removed  the 
suit,  by  showing  that  a  citizen  of  New  York 
was  the  other  claimant  of  the  stock.  The  event 
of  the  suit,  a  decree  in  favor  of  Thurber,  on  the 
merits,  against  Crump  and  the  corporation,  is 
not  a  proper  test  of  the  Jurisdiction.  If  Thur- 
ber bad  brought  the  suit  originally  In  the  state 
court,  against  Crump  and  the  corporation,  it 
could  have  been  removed;  or  he  might  have 
Drought  it  originally  against  them  In  the  Circuit 
Court.  But,  in  the  present  decree,  Crump's 
bill  is  dismissed  on  the  merits,  and  of  course 
be  is  adjudged  to  have  no  rights  against  the 
corporation,  and  costs  are  decreed  against  him 
hi  favor  of  the  corporation. 
116  U.  9. 
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The  appellees,  who  composed  the  firms  of 
Dunham,  Buckley  ft  Co.,  who  were  citizens  of 
New  York,  and  of  Edwin  Bates  &  Co.,  who  wore 
cititizeas  of  New  York  and  South  Carolina, filed 
their  bill  in  equity,  on  July  14,1881,in  the  Chan- 
cery Court  of  Jefferson  County,  Mississippi, 
against  John  W.  Broughton,  and  Andrew  Stew- 
art, Andrew  D.  Gwynne,  and  P.  H.  Haley  .com- 
posing the  firm  of  Stewart  Bros.  &  Co.,  and 
others,  all  of  whom  were  citizens  either  of 
Mississippi  or  of  Louisiana. 

On  September  16,  1881,  the  complainants 
Died  a  petition  for  the  removal,  of  the  cause  from 
the  state  court  to  the  Circuit  Court  of  the 
United  States  forthat  district,  on  the  ground  of 
citizenship,  the  amount  in  controversy  being  in 
excess  of  five  hundred  dollars  in  value,  and 
presented  a  bond  in  conformity  with  the  pro- 
visions of  law.  Thli  was  dented,  notwith- 
standing which  a  certified  transcript  of  the  pro- 
ceedings in  the  cause  was  filed  in  the  Circuit 
Court  on  November  3,  1881,  and  that  court 
proceeded  thereon  to  final  decree. 

The  complainants  In  the  bill  were  creditors 
severally  of  Broughton,  and  its  object  and 
prayer  were  to  set  aside  a  conveyance  of  a  stock 
of  merchandise.madebyhim  to  the  defendants 
Stewart  Bros.  &  Co.,  alleged  to  be  fraudulent 
as  against  bis  creditors,  and  was  filed  on  behalf 
of  the  complainants  and  all  other  creditors  who 
might  come  in  and  share  the  costs  of  the  litiga- 
tion. 

After  the  cause  was  removed  into  the  Circuit 
Court,  the  bill  was  amended  by  permitting  Sig- 
moid Katz,  Jacob  Katz,  Nathaniel  Barnett.and 
Bel  via  Barnett,  partners  as  Eatz  A  Barnett,  and 
John  L  Adams  and  W.  H.  Renaud,  composing 
the  firm  of  John  I.  Adams  A  Co.,  creditors  re- 

S actively  of  BroughtoD,  to  become  co-com- 
ainants.    The  members  of  the  firm  of  Katz 

Barnett  are  described  as  "resident  citizens  of 
and  doing  business  In  the  City  of  New  Orleans, 
State  of  Louisiana,- and  in  the  City  of  New 
York,  State  of  New  York."  The  citizenship 
[63]  of  those  who  constitute  the  firm  of  John  I. 
Adams  A  Co.  does  not  appear. 

On  final  hearing,  on  November  28,  i883.  a 
decree  was  rendered  In  favor  of  the  complain- 
ants; finding  that  the  transfer  and  conveyance 
of  his  property  by  Broughton  to  Stewart  Bros. 
A  Co.,  described  in  the  pleadings,  was  made 
with  the  intent  to  hlnder.delay  and  defraud  the 
complainants  and  other  creditors  of  Broughton 
with  the  knowledge  and  connivance  of  Stewart 
Bros.  A  Co.,  and  the  same  was  thereby  canceled, 
set  aside,  and  declared  to  be  null  and  void. 
The  decree  proceeds  as  follows;  "It  appears  to 
the  court  that  the  complainant*,  at  and  before 
making  of  said  pretended  transfer  and  convey- 
ance, were,  ana  still  are,  creditors  of  the  said 
John  W.  Broughton,  and  that  the  amount  due 
each  of  them  respectively,  including  Interest  to 
to  this  date,  is  as  follows:  Dunham,  Buckley 
&  Co.,  ten  thousand  two  hundred  and  twenty- 
two  .'A  dollars  (910,322.60);  Edwin  Bates  A 
Co.,  four  thousand  three  hundred  and  ninety- 
one  ,%  dollars  ($4,891.08),  John  I.  Adams  & 
Co.,  seven  hundred  and  aUc  Afi,  dollars  ($706.- 
87);  and  Katz  &  Barnett,  nine  hundred  and 


($10,  £00.77).  It  appears  to  the  court  that  the 
defendant  John  W.  Broughton  la  insolvent,  and 
without  property  or  means,  and  that  the  de- 
fendant* Stewart  Bros.  A  Co.,  had  in  their 
hands  and  possession,  at  the  time  of  filing  the 
bill  of  complaint  in  this  cause,  and  still  nave, 
property,  assets,  and  money,  being  the  same 
frauduently  transferred  and  conveyed  to  them 
by  the  defendant  John  W.  Broughton,  aa  afore- 
said, and  the  proceeds  of  the  same,  amounting 
to  a  sum  largely  in  excess  of  the  said  sum  of 

S  18,250.77,  due  complainants  as  aforesaid.  It 
,  therefore,  ordered,  adjudged  and  decreed, 
that  the  defendants  John  W.  Broughton  and 
Andrew  Stewart,  Andrew  D.  Gwynne,  and  P. 
H.  Haley,  composing  the  firm  of  Stewart  Bros. 
&  Co.,  do  pay  to  the  complainants  the  above- 
mentioned  sums  respectively  due  them,  with 
Interest  thereon  at  the  rate  of  six  (0)  per  cent 
per  annum  from  this  date  until  paid,  that  la  to 
say:  To  Dunham,  Buckley  A  Co.,  ten  thou- 
sand two  hundred  and  twenty-two  -fA  dollars 
($10,222.60);  to  Edwin  Bates  &Co„  four  thou- 
sand three  hundred  and  ninety-one  fVt  dollars 
($4,841.08);  to  Katz  ft  Barnett,  nine  hundred 
and  thirty M,  dollars  ($030.82);  andtoJohnL 


executiona  in  favor  of  said  creditors  respective- 
ly may  issue  as  at  law."  The  appeal  is  from 
tola  decree. 

The  appellants  assign  as  error,  that  the  court 
proceeded  to  decree,  after  admitting  Katz  & 
Barnett  and  John  L  Adams  A  Co.  as  co-com- 

elalnants,  alleging  that,  as  the  case  then  stood, 
was  without  Jurisdiction,  as'  the  controversy 
did  not  appear  to  be  wholly  between  citizens  of 
different  States.  This,  of  course,  could  have 
furnished  no  objection  to  the  removal  of  the 
cause  from  the  state  court,  because  at  that  time 
these  parties  had  not  been  admitted  to  the  cause; 
and  their  introduction  afterwards  aa  co-com- 
plainants did  not  oust  the  jurisdiction  of  tha 
court,  already  lawfully  acquired,  as  between 
the  original  parties.  The  right  of  the  court  to 
proceed  to  decree  between  the  appellants  and 
the  new  parties  did  not  depend  upon  difference 
of  citizenship;  because,  the  bill  having  been 
filed  by  the  original  complainants  on  behalf  of 
themselves  and  all  other  creditors  choosing  to 


come  In  and  share  the  expenses  of  the  litiga- 
rcising  jurisdiction  be- 
.  the  parties,  . 
favor  of  all  other  creditors  comingin  under  the 


tion,  the  c 


(ties,  could  incidentally  decree  in 


bill.  Such  a  proceeding  would  be  ancillary  to 
the  Jurisdiction  acquired  between  the  original 
parties,  and  it  would  be  merely  matter  of  form 
whether  the  new  parties  should  come  in  aa  co- 
complainants,  or  before  a  master,  under  a 
decree  ordering  a  reference  to  prove  the  claims 
of  all  persons  entitled  to  the  benefit  of  the 
decree.  If  the  latter  course  had  been  adopted, 
no  question  of  jurisdiction  could  have  arisen. 
The  adoption  of  the  alternative  is,  in  substance, 
the  same  thing. 

It  Is,  however,  objected  by  the  appellees, 
Edwin  Bates  &  Co. ,  Katz  ft  Barnett,  and  John 
I.  Adams  &  Co.,  that,  as  to  them  respectively 
this  court  has  no  jurisdiction  .if  the  appeal,  foe 
the  reason  that  the  decrees  in  their  favor  an 
several,  and  that  the  amounts  adjudged  to  be 
paid  to  them  respectively  do  not  exceed  the  sum 
or  value  of  five  thousand  dollar*. 
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On  the  authority  of  Beaver  r.  Bigekne,  6  delivery  of  possession,  Is  tainted  by  the  vice  of 

WalL,  aosrraU.  a,bk.  18  L.ed.095];&A«i«I  the  original  transaction.    The  objection  we  axe 

t.  Smith,  108   U.S.,  188  [Bk.  27,  L.  ed.  158];  considering  assumes  that  the  whole  transaction, 

Loan  AT.  Co.  v.  Waterman,  106 D.  8. ,  205[Hk.  from  the  beginning,  was  free  from  actual  and 

87.  L.  ed.  11C];  Adamtv.  Crittenden,  106  U.S.,  intended  fraud,  and  was  meant  to  be  a  mode 

570  [Bk,  27,  L.  ed.  W];  Hawley  v.  .Fbtrtanto,  of  securing  and  paying  an  actual  debt.  In  good 

108  U.  S.,  518  [Bk.   37,  L.  ed  8201;  and  Nat.  faith,  without  any   design  injurious  U>  other 

Bk.T.Btout,  113U.  8.  08*  [Bk.  28,  L.  ed.  1152]  creditors,  beyond  that  implied  in  obtaining  a 

the  motion  to  dismiss  the  appeal  as  to  all  the  preference,  which  is  not  forbidden  by  law.    In 

appellees,    except   Dunham,   Buckley   &  Co.,  this  view,  the  admission  that  the  conveyance  to 

must  be  granted.  Pintard  was  illegal  does  not  affect  the  subse- 

As  to  the  remaining  appellees,  the  cause  must  quent  sale,  which,  on  the  contrary,  being  free 
be  disposed  of  on  the  merits.  An  outline  of  from  objection,  on  account  of  its  own  nature 
the  transactions  involved  in  the  controversy  is  and  form,  served  to  remedy  the  defects  in  the 
aa  follows:  Broughton  carried  on  business  as  a  original  security.  It  was  quite  competent  for 
merchant  In  Rodney,  Mississippi,  and  became  the  parties  to  rescind  and  cancel  the  first  con- 
Indebted,  by  reason  of  advanced  made  on  ac-  veyance,  and  unite  in  toe  execution  of  another, 
count  of  cotton  purchases,  to  the  appellants,  free  from  objection.  This  is  all  they  did. 
Stewart  Bros,  As  Co.,  merchants  in  New  Or-  It  is  further  urged,  however,  that  the  sale  to 
leans  tn  about  the  sum  of  $84,000.  Being  Stewart  Bros.  &  Co.,  however  formally  cor- 
preased  for  payment,  on  May  26,  1881,  he  red,  and  technically  legal  on  its  face,  was  made 
gave  his  two  promissory  notes  therefor,  payable  in  pursuance  of  a  design,  participated  Id  by 
one  In  sis,  the  other  In  eight  months  after  boui  parties,  actually  to  hinder,  delay  and 
date,  with  Interest  at  the  rate  of  eightper  cent  defraud  the  creditors  of  Broughton.  On  this 
per  annum;  and.  to  secure  the  payment  of  the  point  we  have  examined  and  weighed  the  evi- 
aame,  a  written  instrument  of  that  date  was  ex-  denee,  with  attention  and  care,  and  are  of 
ecnted,  by  which  Broughton  conveyed  to  C.  J.  opinion  that  it  does  not  sufficiently  establish 
Pintard  all  his  stock  of  merchandise  and  assets  the  case  of  the  appellees.  It  would  not  be 
and  property,  in  trust,  in  case  he  should  make  profitable  to  rehearse  the  testimony,  and  point 
default  in  the  payment  of  the  principal  or  inter-  out  the  facts  and  circumstances  relied  on,  on 
est  of  the  notes,  to  sell  the  property  conveyed,  the  one  band,  to  establish  the  fraud  charged, 
at  public  auction,  for  cash,  to  the  highest  and  those,  on  the  other,  adduced  to  rebut  the 
bidder,  at  the  request  of  the  holder  of  the  notes,  suspicions  of  dishonest  and  unlawful  combi- 
ou  twenty  days'  notice.  The  instrument  also  nation  to  defeat  ibe  claims  of  honest  creditors. 
contained  the  following  provision:  "It  is  It  is  sufficient,  we  think,  to  say,  that  the  proof 
understood  and  agreed  between  the  parties  falls  short  of  that  which  the  law  requires  to 
hereto,  that  the  said  party  of  the  first  part  shall  establish  no  grave  a  charge, 
have  the  right  to  carry  on  the  business  aa  here-  It  follows  that  the  decree  in  fawr  of  James  S. 
tofore,  for  the  purpose  of  selling  off  the  stock  Dunham,  William  T.  Buckley  and  GharUt  H. 
of  goods  and  collecting  in  the  notes  and  ae-  Webb,  partner*  at  Dunham,  Buckley  A  Co., 
counts  due  and  to  become  due,  and,  In  order  to  mutt  be  reverted  and  the  came  remanded,  with 
enable  said  party  of  the  first  part  to  carry  on  direction!  to  dismiss  the  bill  a*  to  them;  and  it  it 
said  business,  the  said  parties  of  the  third  part  to  ordered.  At  to  ail  the  other  appellee*,  the 
hereby  agree  to  advance  to  him  the  further  sum  appeal  is  dismissed. 
of  one  thousand  dollars,  which  last  amount  is      Tweoopj.   Test- 

also  understood  and  agreed  to  be  included  in  June*  H-  *oKenne,,  Clerk,  Sup.  Court,  TJ.  B. 

and  covered  by  this  deed  in  trust,  and  to  be 

due  and  payable  six  months  after  this  date,  the  "  '"■" 
maturity  of  the  first  note."     This  paper,  ex- 
ecuted by  all  the  parties,  was  recorded  on  May  JOHN  8.  PIRIE  zt  at,.  ,  Partners  as  Caimoh, 
27,  1881.                                                                       PmiE,8cvrr&  Co.,  Plfs.  in  Err., 

On  June  18,  1881,  having  been  advised  that  v. 

this    conveyance    wss    probably   Ineffectual  EVAN  J,  TVEDT  bt  al.  Partners  aa  Ttkdt 
and  void  as  to  other  creditors,  by  reason  of  its  w,™™— . 

form  end  contents,  Broughton  and  Pintard,  the  Bbotbeks. 

1    trustee,  united  in  a  conveyance  of  the  same  (See  B.  C  Reporter's  ed.,  41-U.) 

property  unconditionally  to  Stewart  Bros.  & 

Co.,  in  satisfaction  of  the  debt  represented  by  Bemoealqfeaute*— joint  aetionin  tort,  not  sw- 
ine notes,  and  the  latter  took  possession  of  the  "^  into  tvaratr  parts. 

fi3ffi»°ssa  r.  a  S°JS%Z  j-ass  zsis&ssssa  ess 

same  property,  upon  the  same  consideration,  to  Btate  sndolttsens  of  another  State),  there  Is  no  guoh 

Stewart  Bros  &UO  separate  controversy  as  entitles  the  citizens  ol  ths 

It  i.  rootraded  bv  tho  ippdlnt  th.t  am  SS^SVSSSSS'SS^SSSSSSSS.'S 

conveyances,   the  last  as  well  as  the  first,  are  ting-  iip  a  separate  defer, 

fraudulent  against  creditors,  perse,  and  void  on  ,  f  .1*l5orVhe. £"—  °* 

jdr tm  <m  ;»ch  ™  tb.  «o»nd  oi  ii™  SgSigT&J&lfciavi-Bissri 

decree  appealed  from,  as  stated  in  the  opinion  notpennJtted  to  object. 

of  the  court.    Tothiswe  cannot  accede      As-      3.  The  rsct  that  Wgrnentmnv  be  rendered  asrslost 

jooiog  .hit  0.  cm™*.  »  Hours,  to  i^sMtsstsfs^sae^sui 

trust,  was  of  that  character,  according  to  the  than  it  does  a  joint  action  on  contract. 

law  of  Mississippi,  it  does  not  follow  that  the  [No.  287.1 

subsequent  isle   and   transfer,    followed  by  Submitted  Apr.  H,  1885.    Decided  May  4, 1885. 
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TN  ERROR  to  tbe  Circuit  Court  of  the  United 
1  States  for  the  District  of  Minnesota. 

The  history  and  facta  of  the  case  appear  In 
the  opinion  of  the  court 
Mr.  Gordon  E.  Cola,  for  plaintiffs  In  error, 
Bo  counsel  appeared  for  tie  defendant!  in 


Mr.  Chief  Juttiee  Wstlte  delivered  tbe  opin- 
ion of  the  court: 

This  is  a  writ  of  error  brought  under  section 
0  of  the  Act  of  March  8,  1870,  ch.  187, 18  Stat. 
St  L.,  470,  for  the  review  of  an  order  of  the 
Circuit  Court  remanding  a  cause  which  had 
been  removed  from  a  state  court.  The  suit 
waa  brought  by  Tvedt  Brothers,  citizens  of 
Minnesota,  against  Carson,  Pirie,  Scott  &  Co., 
citizens  of  Illinois,  and  Owen  J.  Wood  and 
Theodore  S.  Stiles,  citizens  of  Minnesota,  to  re- 
cover damages  for  a  malicious  proeecu tfon.it  be- 
ing averred  In  the  complaint  that  "the  said  de- 
fendants, confederating  together,  and  with  a  ma- 
licious and  unlawful  design  and  intent  had  and 
entertained  by  them, and  each  of  them,  to  in- 
jure, oppress,  and  harass  these  plaintiffs  and 
to  break  them  up  in  business,  wrongfully,  ma 
U]  Udoualy,  unlawfully,  and  without  any  reason  or 
provocation,  or  probable  cause,  caused  a  certain 
action  to  be  commenced  against  these  plaintiffs. 
In  which  said  Carson,  Pirie,  Scott  &  Co.  were 
plaintiffs,  for  the  pretended  recovery  of  money, 
•  •  •  and  then  and  there  wrongfully,  un- 
lawfully and  maliciously,  and  with  the  afore- 
said intent  so  had  and  entertained  by  each  and 
all  of  said  defendants,  wickedly  and  mali- 
ciously conspired  together,  and  without  probable 
cause,  caused  to  be  Issued  •  *  •  a  writ  of  at- 
tachment upon  tbe  stock  of  goods,  wares  and 
merchandise  of  these  plaintiffs;  *  *  *  that, 
under  said  writ  of  attachment,  and  by  direct 
Instruction  of  the  defendants,  the  sheriff  of 
said  county  levied  the  same  upon  the  stock  of 

C is  and  closed  up  the  store,  and  stopped  and 
;e  up  the  business  of  these  plaintiffs."  The 
defendants, Wood  &  Stiles,  answered  separately 
from  their  codefendants,  denying  all  malice 
and  conspiracy,  and  saying  that  they,  as  attor- 
neys at  law,  and  acting  for  and  under  the  in- 
structions of  Carson,  Pirie,  Scott&Co..  brought 
the  action  and  sued  out  the  attachment  in  good 
faith,  and  not  otherwise.  The  other  defendants 
also  filed  a  separate  answer,  admitting  that 
they  caused  the  action  to  be  brought  and  the 
attachment  to  be  issued,  and  that  the  attach- 
ment bad  been  vacated,  though  the  action  itself 
was  still  pending  and  undisposed  of. 
Upon  these  pleadings  Carson,  Pirie,  Scott  & 


the  cause  to  the  Circuit  Court  of  the  United 
States,  on  the  ground  that  as  the  action  was  in 
tort  and  therefore  In  Its  nature  severable,  there 
was  in  it  "  a  controversy  which  is  wholly  be- 
tween citizens  of  different  ■  States,  to  wit:  be- 
tween the  plaintiffs  and  Pirie.  Scott  &  M'Lelsh, 
•  *  *  and  that  said  controversy  can  be  fully 
determined  aa  between  them." 

After  tbe  case  got  Into  the  Circuit  Court  on 
this  petition,  It  was   remanded  because  there 

is  but  one  controversy  in  the  suit,  and  that 


Minnesota  and  Illinois,  on  the  other.    This  rul- 
ing is  the  only  error  assigned. 

It  has  been  decided  at  this  term  In  K.  a.  Oo. 
v.iifo  [ante,  68],  that  In  a  suit  on  a  contract 
brought  by  a  citizen  of  one  State  against  a  [43] 
citizen  of  the  same  State  and  a  citizen  of 
another  State,  there  was  no  such  separate  con- 
troversy as  would  entitle  the  cilizen  of  the  other 
State  to  remove  the  cause,  even  though  he  an- 
swered separately  from  his  codefendant  set- 
ting up  a  separate  defense,  and  the  statutes 
regulating  the  practice,  pleadings  and  forms 
and  modes  of  proceeding  in  the  State  where  the 
suit  was  brought,  allowed  judgments  to  be 
given  in  actions  ex  eontra.ta  for  one  or  more 
plaintiffs  and  for  one  or  mote  defendants.  In 
that  case  it  was  said:  "A  defendant  has  no  right 
to  say  that  an  action  shall  be  several  which  a 
plaintiff  elects  to  make  joint.  Smithv.Biitet, 
2  Sumn. ,  858.  A  separate  defense  rosy  defeat 
a  joint  recovery,  but  it  cannot  deprive  a  plain- 
tiff of  his  right  to  prosecute  his  own  suit  to  a 
final  determination  in  his  own  way.  The  cause 
of  action  la  the  subject-matter  of  the  contro- 
versy, and  that  is  for  all  the  purposes  of  the 
suit,  whatever  the  plaintiff  declares  it  to  be  In 
his  pleadings.  Here  it  is  certain  Joint  con- 
tracts entered  into  by  all  the  defendants  for 
the  transportation  of  property.  On  the  one  side 
of  the  controversy  upon  that  cause  of  action  is 
the  plaintiffs,  and  on  the  other  all  the  defend- 

We  are  unable  to  distinguish  this  esse  in 
principle  from  that.  There  is  here,  according 
to  tbe  complaint,  but  a  single  cause  of  action, 
and  that  is  the  alleged  mahcioua  prosecution  of 
the  plaintiffs  by  all  the  defendants  acting  In 
concert.  The  cause  of  action  is  several  as  well 
asioint.and  the  plaintiffs  might  have  sued  each 
defendant  separately,  or  all  jointly.  It  was  for 
the  plaintiffs  to  elect  which  course  to  pursue. 
They  did  elect  to  proceed  against  all  Jointly, 
and  to  this  tbe  defendants  are  not  permitted  to 
object.  Tbe  fact  that  a  Judgment  in  the  ac- 
tion [may  be  rendered  against  a  part  of  the  de- 
fendants only,  does  not  divide  a  joint  action  in 
tort  into  separate  parts  any  more  than  it  does 
a  Joint  action  on  contract. 

The  order  remanding  the  cote  it  aj/lrmed. 

True  copy.   Test: 

James  H.  MoKanney,  Clerk,  Sup.  Court,  U.  8. 

Mr.  Justice  Hm-lun,  dissenting: 
Mr.  JutUee  Woods  and  myself  dissentfrom 
the  opinion  and  judgment  in  this  esse.     Al-     [44] 
though  the  action  is,  ut  form,  against  all  of  the 
defendants  jointly,  It  is  practically,  a  separate 
one  against  each  defendant;  for  it  is  conceded 
that,  by  the  laws  of  Minnesota,  it  would  not  be 
wholly  defeated  if  the  plaintiffs  failed  to  estab- 
lish a  cause  of  action  against  all  of  the  defend- 
ants.   They  would  be  entitled  to  Judgment 
— inst  the  defendant  or  defendants  aeainet 
™  a  case  was  made.    Had  the  suit  been 
f  against  tbe  defendants  who  are  citizens 
.llinois,  as  It  might  have  been,  the  right  of 
the  latter  to  remove  it  into  the  Circuit  Court  of 
the  United  States  would  not  be  questioned. 
But  it  seems,  by  the  present  decision,  that  their 
right  of  removal  has  been  defeated  by  the  act 
of  tbe  plaintiffs  in  uniting  with  them  as  defend- 
ants, citizens  of  Minnesota,  against  whom,  as 
116  0.  8. 
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k  conceded,  It  m  not  neoesary  to  Introduce  J-  The  value  of  foreign  oolna,  m  ascertained  by 

any  evidence  whatever  in  order  to  entitle  the  S.0i^^H^iSS^?^5.^£SJ?II,tJl2ii5S- 

_i.i_>j*.  i j_j . i_rT  .i .i j.  olalmeo  ot  the  Secretary  of  the  Treasury,  k  ooooId- 

puuntuuto  a  Judgment  against  toe  other  de-  tfve  upon  custom-house  oScers  end  Importers, 

feadanu.     As  in  most,  if  not  fn  all  the   States  B-  Alleged  errors  In  thssstlmateeannotbashown 

the  local  statutes  dispense  with  the  verification  ^.^H^P^^SS?,^"*00*  *"  *"hU  rt  th* 

of  pleadings  In  actions  of  tort,  this  convenient  "a.  ai  the  duty  of  asoertainlna-  and  declaring  the 

device  will  be  of  ten  employed.     When,  for  in-  value  of  such  coins  Is  an  exeou&ve  functloniwnlob 

stance,  a  citizen  of  New  York  has  a  cause  of  requires  sWU  and  tie  eierotoofjudment  and  inV 

action,  sounding  in  damages,  against  a  citizen  E&fi£S5£*J*$.  **  '""^^  *"  "  *PJ"* 

of  New  Jersey,  who  happens  to  go  within  the  i.  Sections  2888  and  SGM  R.  8.,  construed.     The 

Jurisdiction  of  the  former  State,  the  plaintiff  ease  of  Ciamer  v.  Arttur,btM,n»,afflnned. 

can  join  a  citizen  of  New  York  aa  a  codefend-     .         .   .  ,L„,°"  ™y  -_,„.,      , 

ant,  charging  them  jointly  with  liability  to  him  **?**&  4P?-  *».  1&6.       Beaded  May  4, 1886. 
for  the  damages  claimed.    And  when  the  citi- 
zen of  New  Jersey  asks  a  removal  of  the  suit  JN  ERROR  to  the  Circuit  Court  of  the  United 
to  the  federal  court,  he  Is  met  with  the  Bug-  -L    States  for  the  Southern  District  of  New 
gestiou  that  It  is  for  the  plaintiff,  In  his  discre-  York. 

don,  to  sue  him  separately,  or  jointly  with  The  history  and  facts  of  the  case  appear  In 

others.    Upon  his  application  to  remove  the  the  opinion  of  the  court, 

cause,  the  state  court  may  not  institute  a  pre-  Messrs,  Kason  W.  Tyler,  Henry  B.  Tre- 

limlnary  inquiry  as  to  whether  the  plaintiff  main  and  Wm.  B.   Covghtry,  for  plaintiffs  in 

had,  in  fact,  a  cause  of  action  against  the  de-  error. 

fendant  citizen  of  New  York.  It  Is  not  for  that  Mr.  8.  F.  Phillips,  Soiidlor-Oen.,  for  de- 
court,  in  advance,  to  determine  the  good  faith  fendant  in  error, 
of  the  plaintiff  in  making  a  citizen  of  New 

York  a  codefendant  with  the  citizen  of  New  Mr.  Justice  Ha.ttb.ewsi  delivered  the  opfn- 

Jersey.    The  removal  statutes  make  no  pro-  Ion  of  the  court: 

vision  for  such  an  inquiry,  and  the  state  court,  This  was  an  action  brought  by  plaintiffs  in 
by  the  decision  Just  rendered,  roust  look  atone  error  against  the  Collector  of  the  Port  of  New  [26 
to  the  cause  of  action  as  set  out  in  the  petition.  York,  to  recover  an  excess  of  duties,  alleged  to 
or  complaint.  When,  in  the  case  supposed, the  have  been  illegally  exacted  and  paid  under  pro- 
evidence  is  concluded,  audit  appears  that  there  test.  A  verdict  was  returned  for  the  defend- 
ia,  in  fact,  no  cause  of  action  against  the  de-  ant  under  Instructions  to  that  effect  by  the 
fendant  citizen  of  New  York,  it  is  too  late  for  court,  and  judgment  rendered  accordingly.  To 
the  removal  to  occur;  for,  it  must  be  had,  if  at  this  ruling  of  the  court  exceptions  were  duly 
all,  before  the  suit  could  be  tried  in  the  state  taken,  ana  it  is  now  assigned  for  error. 
court.  It  seems  to  us  that  where  the  plaintiff  The  plaintiffs' case  was  this:  In  the  year  18TB 
In  a  suit  against  several  defendants  in  tort,  they  imported  from  China  several  invoices  ot 
is  not  required  to  prove  a  joint  cause  of  ac-  merchandise,  subject  to  an  ad  valorbm  duty ,  the 
tion  against  all  of  them,  but  may  have  judg-  value  of  which  was  stated  in  the  invoices  in 
raent  as  to  those  against  whom  be  makes  a  Mexican  silver  dollars,  the  currency  of  the 
case,  there  is,  within  the  meaning  of  the  Act  of  country  whence  the  goods  were  exported.  In 
Congress,  a  controversy  in  the  suit,  which  is  converting  the  value  of  the  invoices,  as  ex- 
wholly  between  the  plaintiff  and  each  defend-  pressed  therein,  from  Mexican  silver  dollars  le- 
ant, and  finally  determinable  as  between  them  to  the  value  by  which  the  actual  ad  valorem 
without  the  presence  of  the  other  defendants  duty  upon  them  was  to  be  ascertained,  the  du- 
as  parties  in  the  cause.  The  suit,  therefore,  liable  value  was  arrived  at  In  each  case  by  esti- 
belongs  to  the  class  which,  under  the  Act  of  mating  the  value  of  the  Mexican  dollar  in  ao- 
1870,  may  be  removed  into  the  federal  court,  cordance  with  the  value  of  such  coin  as  eatf- 
The  decision  in  this  case,  it  seems  to  us,  re-  mated  by  the  director  of  the  mint,  and  pro- 
stricls  the  right  of  removal,  under  the  Act  of  claimed  by  the  Secretary  of  the  Treasury  on  the 
1875,  by  citizens  of  States  other  than  that  In  1st  day  of  January  of  the  year  during  which 
which  the  suit  if  brought,  within  much  nar-  the  importations  were  made;  and  the  value  of 
rower  limits  than  those  established  bv  previous  the  Mexican  dollar  so  ascertained,  estimated 
legislation;  and  this,  notwithstanding  it  was  and  proclaimed  was  $1.01  fa,  and  duties  were 
Intended  by  that  Act  to  enlarge  the  right  of  assessed  upon  tbe  importations  accordingly. 
removal,  especially  in  respect  of  controversies  The  plaintiff  offered  to  prove  that  this  valua- 
between  citizens  of  different  States.  tion  of  the  Mexican  dollar,  as  estimated  and 

True  copy.   Test;  proclaimed,  was  erroneous  in  this,  to  wit:  that 

James  H.  MeKenner.  Clerk,  8up.  Court,  U.  B.  ft  was  based  on  the  value  of  the  Mexican  dol- 

Cited- -117  U.  8-  278, 281,  MS.  lar  as  compared  with  the  silver  dollar  of  the 

United  States,  whereas  it  ought  bv  law  to  have 

-  — —  been  estimated  and  proclaimed  bv  relation  to 

the  value  of  tbe  gold  dollar  of  the  United  Suites, 

JAMES  E.  S.  HADDEN  et  al.,  Surviving  and  that  Ibis  would  have  diminished  the  duti- 

Partners,  Pig*,  m  Err.,  able  valueof  the  goods  Imported,  by  the  differ- 

e.  ence  between  from  84 A  cents  to  86A  cents, 

EDWIN  A.  MERRITT,  Collectorof  the  Poht  and  101  A,  cents,  as  the  value  of  the  Mexican 

ot  New  York.  dollar,  varying,  according  to  the  dates  of  the 

xr—ar.   d      ...     j   __.  several  importations,  witnthe  commercial  dif- 

(Bee 8. 0,  Reporter sed.,  ffl-28.)  ference  in  valoe  between  gold  and  silver.    The 

VMw  ef  foreign  coins — official  estimate  of— how  evidence  offered  on  this  point  was  rejected,  and 

far  conclusive- -correction  of  errors.  the  ruling  of  the  court,  in  its  instruction  to  tils 

1 U  U.  8. 
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jury  to  return  a  verdict  for  the  defendant,  was 
baaed  on  the  proposition  that,  is  assessing  the 
duties  collected  on  the  value  of  the  invoices,  re- 
duced from  the  Mexican  silver  dollars  to  the 
money  of  account  of  the  United  States,  the  col- 
lector and  importer  were  concluded  by  the  esti- 
[27]  mate  of  the  director  of  the  mint,  proclaimed  by 
the  Secretary  of  the  Treasury,  and  then  in  force. 

In  opposition  to  that,  it  is  contended  that 
such  estimate  is  not  conclusive,  in  a  case  where 
ft  can  be  shown  that  it  is  based  on  the  value  of 
Ibe  foreign  silver  coin  computed  in  terms  of 
the  silver  dollar,  instead  of  the  gold  dollar,  of 
the  coinage  of  the  United  Stales,  in  violation, 
it  is  argued,  of  the  statutory  rule  prescribed  for 
making  such  estimate,  which  requires  that  the 
value  of  the  foreign  coin,  so  estimated,  shall  be 
expressed  in  the  money  of  account  of  the  Unit- 
ed States,  the  standard  unit  of  value  of  which 
Is  assumed  to  be  the  gold  dollar  and  not  the  sil- 
ver dollar. 

Section  2838  R.  S.requires  all  invoices  of  mer- 
chandise, subject  to  a  duty  ad  mlorem,  to  be 
made  out  in  the  currency  of  the  place  or  coun- 
try from  whence  the  importation  shall  be  made, 
and  that  they  shall  contain  a  true  statement  of 
the  actual  cost  of  such  merchandise  In  such  for- 
eign currency  or  currencies,  without  any  re- 
spect to  the  value  of  the  coins  of  the  United 
States,  or  of  foreign  coins,  by  law  made  cur- 
rent within  the  United  States,  in  such  foreign 
place  or  country. 

Section  3564  B.  S.  is  as  follows:  -'The  value 
of  foreign  coin,  as  expressed  in  the  money  of  ac- 
count of  the  United  States,  shall  be  that  of  the 
pure  metal  of  such  coin  of  standard  value;  and 
the  values  of  the  standard  coins  in  circulation 
of  the  various  nations  of  the  world  shall  be  esti- 
mated annually  by  the  director  of  the  mint  and 
be  proclaimed  on  the  first  day  of  January  by  the 
Secretary  of  the  Treasury." 

The  value  of  foreign  coins,  as  ascertained  by 
""  *.i™-*«#»*  *>>-  .iii^in.^f  the  mint  and  pro- 


the  estimate  of  the  d  free  to: 


conclusive  upon  ci 
porters.  No  errors  alleged  to  exist  in  the  esti- 
mate, resulting  from  any  cause,  can  be  shown 
In  a  judicial  proceeding  to  affect  the  rights  of 
the  government  or  individuals.  There  is  no 
value,  and  can  be  none,  in  such  coins,  except 
as  thus  ascertained;  and  the  duty  of  ascertain- 
ing and  declaring  their  value,  cast  upon  the 
Treasury  Department,  is  the  performance  of  an 
executive  function  requiring  skill  and  the  ex- 
ercise of  judgment  and  discretion,  which  pre- 
cludes judicial  Inquiry  into  the  correctness  of 
[gp]  the  decision.  If  any  error,  in  adopting  a  wrong 
standard,  rule  or  mode  of  computation,  or  in 
any  other  way,  is  alleged  to  have  been  com- 
mitted, there  is  but  one  method  of  correction; 
that  la,  to  appeal  to  the  department  itself.  To 
permit  judicial  inquiry  in  any  case  is  to  open  a 
matter  lor  repeated  decision,  which  the  statute 
evidently  intended  should  be  annually  settled 
by  public  authority;  and  there  is  not,  U  is  as- 
sumed in  the  argument  of  the  plaintiff  ' 


limit  the  discretion  of  the  Treasury  Depart- 
ment in  making  its  published  estimate,  or  would 
enable  a  court  to  correct  an  alleged  mistake  or 
miscalculation.  The  whole  subject  is  confided 
by  the  law  exclusively  to  the  Jurisdiction  of  the 
■U 
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d  executrix.    A» such  she  took  pos- 

iftheestsie.  The  nine  notes  payable  to 

order  of  Rotchford,  Brown  A  Co.  were  pre- 
sented to  Mrs.  Winn,  as  executrix,  for  ner 
acknowledgment  thereof  as  a  debt  against  the 
succession  of  Winn,  and  she  Indorsed  on  each 
of  them  mica  acknowledgment,  with  a  promise 
to  pay  the  seme  in  due  course  of  administra- 
tion. These  indorsements  all  bore  date  No- 
vember 1,  1866.  Mrs.  Winn  continued  in  the 
office  of  executrix  until  September  SO,  1878, 
when,  by  the  order  of  the  District  Court  for 
the  Parish  of  Rapides,  she  was  "destituted"— 
that  is  to  say,  removed — "from  said  executor- 
ship of  the  estate  of  Winn,"  and  J.  M.  Wells, 
Jr.,  appointed  dative  testamentary  executor  of 
said  succession. 
[136]  On  July  G,  1880,  Wells,  as  such  executor, 
filed  a  provisional  account  of  his  administration 
In  the  District  Court  for  the  Parish  of  Rapides, 
which  had  probate  Jurisdiction.  In  his  account 
he  recognized  toe  nine  notes  above  mentioned 
payable  to  the  order  for  Rotchford,  Brown  ft 
Co.,  which.  Id  January,  1888,  had  been  trans- 
ferred by  the  payees  to  the  appellant,  John  8. 
Mayfleid,  as  valla  claims  against  the  succession, 
and  proposed  to  apply  the  assets  m  his  hands 
to  their  payment. 

Mrs.  Winn,  under  the  name  of  Mary  E. 
Richards,  she  having  intermarried  with  A. 
Keene  Richards,  filed,  with  the  authorization 
of  her  said  husband,  on  January  11,  1881, 
her  opposition  to  the  allowance  and  payment 
of  the  notes,  and  stated  her  ground  of  opposi- 
tion as  follows:  "The  notes  are  prescribed  and 
were  prescribed  at  the  date  they  were  accepted 
by  the  executrix,  the  date  of  acceptance  being 
written  on  the  back  of  the  notes  long  before 
they  were  accepted  by  the  executrix,  and  ac- 
cepted in  error.K 

One  John  D.  OuBose,  a  creditor  of  the  suc- 
cession, also  opposed  the  recognition  and  pay- 
ment of  the  notes,  because  "said  nine  notes  were 
all  prescribed  long  before  they  were  pretended 
to  be  acknowledged  by  the  executrix,  Mrs. 
Mary  E.  Winn,  and  the  acknowledgment  was 
made  by  her  in  the  City  of  New  Orleans, 
Louisiana,  in  January  or  February,  1866,  and 
not  on  the  1st  day  of  November,  1866,  as  it 
purports." 

There  was  no  charge,  and  no  attempt  to 
prove  that  the  antedating  of  the  acknowledg- 
ment of  the  executrix  had  been  fraudulently 
procured;  and.  If  the  notes  were  not  prescribed 
until  long  after  January,  1866,  as  contended 
by  Mayfleid,  there  was  no  motive  to  antedate 
the  acknowledgment,  and  nothing  to  be  gained 
by  so  doing. 

The  contention  that  these  notes  were  pre- 
scribed was  based  on  Article  8540  of  the  Civil 
Code  of  Louisiana,  which  declares  that  "notes 
payable  to  order  or  bearer  *  *  *  are  prescribed 
by  live  years'  reckoning  from  the  day  when  the 
engagements  were  payable."  Hayfield  con- 
tended that  the  notes  bad  been  admitted  as 
valid  debts  against  the  succession  of  Winn  by 
the  executrix,  on  November  1,  1860,  as  ap- 
peared by  her  indorsement  thereon,  and,  as 
such  indorsement  was  made  before  the  exnira- 
[139]  tion  of  five  years  after  the  maturity  of  the 
notes,  it  was  effectual  to  suspend  prescription, 
and  the  notes  were,  therefore,  not  prescribed. 
US  C.  a. 


Upon  the  opposition  of  Mrs.  Winn  and  DuBose 
the  question  whether  the  nine  notes  were  pre- 
scribed was  tried  by  the  judge  of  the  District 
Court  in  which  the  opposition  was  filed.  He 
admitted  evidence  to  show,  sod  upon  it  de- 
cided, that  the  acknowledgment  of  Mrs.  Winn, 
as  executrix,  indorsed  upon  the  notes,  and  pur- 
porting to  be  dated  November  1,  1863,  waa 
not  in  fact  made  on  that  day,  but  some  lime 
between  the  first  and  tenth  days  of  January, 
1866.  As  this  waa  more  than  five  years  after 
the  maturity  of  the  notes,  it  wss  not  competent 
for  the  executrix  to  acknowledge  them,  and 
they  were  apparently  barred  by  the  prescrip- 
tion of  five  years  provided  by  the  law  oi  the 
State. 

But  the  appellant,  Hayfield,  contended  that  the 
notes  were  saved  from  the  prescription  of  fire 
years,  by  (the  Act  of  Congress  of  June  11, 
1864,  IS  Stat  at  L-,  128),  entiled  "An  Act  in 
Relation  to  the  Limitations  of  Actions  in  certain 
cases,"  which  provided  that  "whenever  during 
the  existence  of  thepresent  rebellion  any  action, 
civil  or  criminal,  shall  accrue  against  any  per- 
son who,  by  reason  of  resistance  to  the  execu- 
tion of  the  laws  of  the  United  States  or  the  In- 
terruption of  the  ordinary  course  of  judical 
proceedings,  cannot  be  served  with  process,  * 
•  *  the  time  during  which  such  person  shall  so 
be  beyond  the  reach  of  legal  process  shall  not 
be  deemed  or  taken  as  any  part  of  the  time 
limited  by  law  for  the  commencement  of  such 
action." 

To  bring  the  notes  In  controversy  within  the 
terms  of  this  statute,  Hayfield  offered  to  the 
District  Court  evidence  tending  to  show  that 
Rotchford,  Brown  ft  Co.,  the  payees,  were 
domiciled  in  the  City  of  New  Orleans,  and 
were  doing  business  there  when  the  city 
was  taken  hy  the  Federal  forces  in  1863,  and 
that  Shepherd  Brown,  one  of  the  members  of 
the  firm,  was  in  the  city  in  1864,  and  that  May- 
field,  the  appellant,  was  also  a  resident  of  New 


the  Pariah  of  Rapides  during  the  war,  ex- 
cept a  military  one,  and  that  such  military 
jurisdiction  lasted  for  but  a  short  time;  that  the  [140] 
Federal  troops  came  to  Alexandria,  the  county 
seat  of  Rapides  Parish,  about  March  17, 1864, 
and  remained  in  possession  thereof  until  about 
May  16th,  when  they  departed;  that  before 


of  disorganization;  there  was  no 
court  and  there  were  no  officers  in  tbe  parish 
until  after  July  9,  I860;  that  Mrs.  Winn,  the 
executrix,  had  gone  as  a  refugee  to  Texas,  and 
no  service  could  have  been  made  on  her  from 
the  time  the  court  house  was  burned  until  she 
returned  to  Rapides  Parish,  in  December,  1866. 
This  testimony  was  uncontradicted. 
Upon  this  evidence  the  District  Court  de- 


save  them  from  the  bar  of  Article  3640  of  the 
Code  of  Louisiana,  and  thereupon  rendered 
Judgment  that  the  claim  of  Hayfield  was  a  valid 
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and  legal  debt  due  from  tlie  succession  of  Wide, 
and  was  properly  placed  in  the  provisional  ac- 
count as  an  ordinary  claim. 

Mrs.  Winn  and  DuBose  carried  this  judg- 
ment  to  the  Supreme  Court  of  Louisiana  for 
review.  That  court,  assuming  that  the  facte 
which  the  evidence  introduced  in  the  District 
Court  tended  to  prove  were  established,  re- 
versed the  judgment  of  the  district  court 
on  the  ground  that  the  Act  of  Congress  on 
which  Mayfleld  relied  to  suspend  prescrip- 
tion applied  only  to  causes  and  proceedings  in 
the  courts  of  the  United  States,  and  not  to 
causes  and  proceedings  in  the  courts  of  the 
States, and  that  the  claim  of  Mayfleld  was  there- 
fore prescribed  when  Mrs.  Winn,  the  executrix, 
undertook  to  acknowledge  it  in  January,  1666. 

The  present  writ  of  error,  sued  out  by  May- 
fleld brings  the  judgment  of  the  Supreme  Court 
of  Louisiana  under  review. 

Meters.  E.  T.  Merrick  and  R.  M.  Hunter, 
for  plaintiff  in  error. 

Mr.  Qua  A.  Bream,  for  defendants  in 

[141]         Mr-  Jiutiee  Woods  delivered  the  opinion  of 
the  court: 

It  is  well  settled  in  Louisiana  that  when  a 
claim  against  a  succession  has  been  formally 
acknowledged  by  the  executor  or  administrator, 
no  suit  should  be  brought  upon  it,  and  no  suit 
or  other  proceeding  is  necessary  to  prevent  pre- 
scription as  long  as  the  property  of  the  succes- 
sion remains  in  the  hands  of  the  executor  or 
administrator  under  administration.  Rtnshate 
v.  Stafford,  30  La  Ann.,  858;  Maraitt  v.  GuiL 
beau,  81  La.  Ann.,  71%;  Heirt  v.  Borntby,  82  La. 
Ann.,  887;  Cloutierv,  Lemee,  88  La.  Ann., 805- 
Johntonv.  Water*.  111  U.  8.,  640  [Bk.  28,  L.  ed. 
647].  If,  therefore,  the  acknowledgment  of 
Mrs.  Winn,  execurix,  made  in  January,  1866, 
were  made  before  the  notes  were  prescribed, 
prescription  has  been  suspended  ever  since,  for 
the  succession  of  Winn  is  still  under  adminis- 
tration. The  notes  were  all  barred  in  Novem- 
ber and  December,  186C,  by  the  prescription  of 
five  years  established  by  Article  8,540  of  the 
Civil  Code  of  Louisiana,  unless  prescription 
was  suspended  by  the  Act  of  Congress  above 
recited.  The  case,  therefore,  turned  in  the 
Supreme  Court  of  Louisiana  upon  the  question 
whether  the  Act  of  Congress  was  applicable. 
That  court  decided  that  it  was  not,  and  denied 
to  the  appellant  the  right  setup  and  claimed 
by  him  under  that  statute.  If  the  decision  of 
the  Supreme  Court  of  Louisiana  was  wrong  up- 
on this  point,  this  court  has  jurisdiction  to  re- 
view and  reverse  its  judgment.  U.  S.  Revised 
Statutes,  §  709. 

The  facts  of  the  case,  as  shown  by  the  record, 
bring  it  within  the  terms  of  the  Act  of  Congress. 
The  parish  of  Rapides  was  within  the  Confed- 
erate lines  during  the  entire  period  of  the  civil 
war,  except  for  a  few  weeks,  when  it  was  oc- 
cupied by  the  Federal  troops.  The  authority 
of  the  United  States  was  re-established  over  the 
City  of  New  Orleans  on  May  1,  1862.  The 
payees  of  the  notes  were  shown  to  have  been 
domiciled  in  the  city  at  that  lime,  and  as  there 
is  no  evidence  that  they  afterwards  changed 
their  domicil,  the  presuroptipn  is  that  it  con- 
tinued unchanged.  Dctmare  v.  if.  S  B3  U  8 
605  [Bk.  28,  L.  ed.  959],  Mayfleld  is  shown  to 


have  been  a  resident  in  NewOrleam  It  appears, 
therefore,  that  the  executrix  of  the  succession 
of  Winn  waa  within  the  Confederate  lines,  and 
the  payees  and  the  endorsee  of  the  notes  within  [1< 
the  Federal  lines.  Under  these  circumstances 
they  could  not  lawfully  institute  proceeding* 
against  the  succession  of  Winn,  in  the  parish 
of  Rapides,  to  enforce  the  payment  of  the  notes, 
for  intercourse  across  the  military  lines  was 
forbidden  by  law.  Moreover,  while  the  pre- 
scription of  five  years  was  running,  the  courts 
of  the  parish,  which  alone  had  jurisdiction  of 
the  succession  of  Winn,  were  closed  for  more 
than  a  year,  a  period  well  described  by  Lord 


justice  is  disturbed  and  stopped,  so  as  the  court* 
of  justice  be,  as  it  were,  shut  up  ettilent  lege* 
inter  arma,  then  it  is  said  to  be  time  of  war." 
Co.  Lit,  249  ft. 

The  case,  therefore,  falls  within  the  letter  of 
of  the  Act  of  Congress;  and  if  that  Act  applies 
to  and  governs  cases  in  the  courts  of  the  States, 
the  judgment  of  the  Supreme  Court  of  Louisi- 

expreasly  de 


The  question  thus  raised  b 


176],  where  it  was  held  that  the  Act  applied  to 
cases  in  the  courts  of  the  States  as  well  as  of 
the  United  States,  and  that  thus  construed  the 
Act  was  constitutional.  We  are  satisfied  with 
the  judgment  of  the  court  in  that  case,  and  are 
unwilling  to  question  or  re-examine  it.  The 
decision  in  Weuart  v.  Kahn  was  followed  by 
the  Supreme  Court  of  Louisiana  in  Abyi.  Brig- 
ham.  28  La.  Ann.,  640. 

These  cases  are  conclusive  of  the  present  con- 
troversy, and,  adhering  to  the  ruling  made  in 
them,  we  are  of  opinion  that  the  notes  held  by 
Mayfleld  were  not  prescribed,  and  that  the  judg- 
ment of  the  Supreme  Ooutt  of  Louisiana  ifiould, 
therefore,  be  reverted,  and  the  eaute  remanded  to 
that  court,  teith  direction)  to  enter  judgment  that 
the  claim  of  Mayfield,  bated  on  the  nine  note*  of 
Walter  0.  Winn,  it  a  legal  and  valid  debt  due 
from  hie  tueeettion,  and  that  it  teat  property 
placed  in  the  provisional  account  of  (he  dative 
tettamentary  executor  at  an  ordinary  claim;  and 
it  it  to  ordered. 

True  copy.    Test; 

James  H.  McKenoey,  Clerk,  Sup,  Court,  U.  B. 


JAMES  8.  PHILIPPI,  Appt.,  [1 

ANTONIO  PHILIPPE  bt  au 
(Bee  B.  C.,  Heportert  ed.,  IBt-MU 


Note.— Limi  lot  ion  of  action*  in  equity;  applica- 
tion of  ttatute  to  trvrrtn. 
As  to  when  lapse  of  time  will  bar  actions  In  equitr, 

see  Pratt  v.  Carroll,  \£  I.I.  S.  (8  Craiiob).  471,  bk.3J£tf, 
nnte  ;T\mimm\:  RriMkr/ndnHigb,  S3  U.  S.  [10  Wheat), 
l*fl.  bk.  6J»7,  note:  ElmendorfV.  Taylor,  ffl  U.  B.  tW 
Wheat.),  15a,  bk.  8,  B8T,  note. 
A.s  ageneral  ruk,  the! Statu  It.  of  lAmitaUonedoetnat 


,,       111  u. 

,.db»Googre 


Philippi  t.  Philippe. 


Ul-100 


loer  that  he  'to  called  upo: 
rbrhts,  the  gtnora]  rule  tbf 

f  m  not  run  a«f Hlnst  an  express 
— -,~,w>vvv.  and  the  statute  beRtns  to  rr- 
from  the  time  of  nioh  notice  to  the  benencaiy. 

J.  The  general  rule  that.  In  tbe  absence  of  a  stt 
trte  of  limitations.  If  twenty  jean  ate  allowed  - 
elapse  without  the  commencement  of  proceedings 
ortheMelBDitlonoradnifBBionof  the  trust,  a  pre- 
•umptloa  of  settlemeDt  arises,  la  sustained  t—  "•- 
dictfons  of  the  Supreme  Courtof  Alabama. 


The  history  and  facts  of  the  case  appear  la  tbe 

Statement  by  Mr.  Jvttiee  Woods: 
The  appellant  was  the  plaintiff  in  the  Circuit 
Court.  The  original  bill  was  filed  October  20, 
1879.  It  was  demurred  to  and  the  demurrer 
unstained.  The  plaintiff  having  obtained  leave 
to  amend,  filed  an  amended  bill,  in  which  be 
Mated  his  case  substantially  aa  follows; 

The  plaintiff  is  the  son  of  Anpelo  M.  Philip- 
pi,  deceased.  Some  time  previous  to  the  year 
1649  the  said  Angelo  H.  Philippi  and  Antonio 
Philippe,  his  brother,  one  of  tbe  defendants, 
were  equal  partners  in  carryinir  on  in  the  City 
of  Mobile,  in  the  State  of  Alabama,  a  board- 
ing-house and  saloon,  in  which  business  they 
prospered.  In  1845  Angelo  decided  to  revisit 
his  native  country,  the  Island  of  Corsica.  Be- 
*1  fore  leaving  Mobile  he  placed  all  his  affairs, 
business,  money  and  property  in  (he  keeping 
of  his  brother  Antonio  to  manage  for  him,  and 
the  latter  having  accepted  the  trust,  Angelo 
left  the  United  States  and  went  to  Corsica. 
Antonio,  after  the  departure  of  bis  brother, 
continued  the  partnership  business  for  the  joint 
benefit  of  both.  He  managed  his  brother's  af- 
fairs  and  property  and  tbe  partnership  business 
with  such  skill  and  success  that  in  May,  1647, 
he  had  in  his  possession  the  sum  of  $10.000 ' 
belonging  to  Angelo,  upon  which  he  agreed  I 


to  pay  interest.  For  tbe  year  ending  Novem- 
ber, 1847,  the  profits  of  tbe  Joint  business  were 
$8,000,  and  the  Joint  income  from  their  slaves 
for  the  same  period  was  $4,500.  For  a  time 
Antonio  kept  true  accounts  of  these  profits  and 
incomes,  fixing  Angelo's  share  therein.  He 
invested  these  accumulated  gains  of  himself 
and  his  brother,  Angelo,  in  real  estate,  taking, 
however,  tbe  titles  in  his  own  name. 

In  the  year  1848  Antonio  held,  as  tbe  Joint 
property  of  himself  and  Angelo,  six  houses 
and  lots  in  the  City  of  Mobile,  valued  at 
$28,000;  subsequently  to  1848  he  bought  a  large 
amount  of  real  estate,  which  he  paid  for  outof 
the  profit  and  incomes  derived  from  the  trust 
funds  and  from  the  slaves,  and  business  jointly 
owned  by  himself  and  bis  brother. 

During  their  long  separation  tbe  relations  of 
the  brothers  continued  harmonious,  and  a  cor- 
respondence was  kept  up  between  them. 

By  letters  dated,  respectively,  May  5,  1847, 
and  March  7,  1848,  written  in  the  Italian  lan- 
guage, addressed  by  Antonio  to  Angelo,  trans- 
lations of  which,  marked  Exhibits  D  and  E, 
are  attached  to  the  bill,  tbe  former  acknow- 
ledged the  trust. 

Angelo  returned  from  Europe  in  December, 
1856.  Antonio  did  not  deny  the  admissions 
made  in  the  letters  of  May  5,  1847,  and  March 
7,  1848,  or  repudiate  the  trusts  therein  ac- 
knowledged, but  promised  to  render  a  true 
and  just  account  of  the  partnership  and  trust 
affairs  to  Angelo,  and  to  make  a  final  settle- 
ment of  the  same;  but  he  delayed  doing  so, 
■  ' iade  said  state- 


bill  as  parts  thereof,  Antonio 
expressly  acknowledged  the  trust. 

Angelo  being  of  foreign  birth,  and  imper- 
fectly acquainted  with  the  English  language, 
and  being  also  a  man  of  few  associates,  and 
those  few  foreigners,  ignorant  as  he  himself 
was,  of  tbe  English  language,  never  became 
fully  informed  of  bis  rights  and  remedies  un- 
der tbe  laws  of  this  country  against  his  brother 
Antonio,  and  was  averse  to  litigating  with  his 
brother,  and  repeatedly  declared  that  the 
thought  of  a  law  suit  with  his  brother  was  re- 
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pulslve  to  him,  and  chose  nilber  to  hope  that 
his  brother  would  ultimately  fulfill  his  promise 
to  account  to  him  and  render  to  him  what  was 
his  due. 

Upon  his  return  from  Europe  in  December, 
185S,  Angelo  was  possessed  of  but  scanty  im- 
mediate means,  whilst  the  defendant,  Antonio, 
had  at  his  disposal  much  wealth.  Angelo  re- 
mained in  Mobile  after  his  said  return  until  his 
death,  which  occurred  Ma;  1,  1874,  and 
in  a  condition  of  poverty,  and  at  times  almost 
of  distress,  and  died  leaving  his   family  In 

The  translation  of  the  letter  of  May  5,  1847, 
(Exhibit  D,)  written  by  Antoulo  to  Angelo, 
contained  the  following  passage:  "2.  Further, 
the  certificate  made  by  the  hand  of  a  notary  as 
(that)  I  hold  $10,000  of  thine  In  my  hands, which 
I  pay  thee  interest."  This  is  the  only  part  of  the 
letter  pertinent  to  the  case.  The  translation  of 
the  letter  of  March  7,  1848  (Exhibit  E),  con- 
tains the  following  passage,  which  is  the  only 
one  referring  to  the  present  controversy: 

"Now  let  us  speak  a  little  of  our  affairs, 
will  tell  thee  that  I  have  arranged  the  acconi 
the  first  of  November,  on  which  the  profit  of 
the  affairs  which  we  hold  together  are  $8,000; 
$4,000 1  have  marked  them  for  thee  to  thy  cred- 
it, which  I  wish  that  thou  make  me  know  what 
I  must  do  with  it.  If  thou  wisbest  that  I  send 
them  to  thee,  or  wishes!,  that  I  should  do  busi- 
ness with  them  for  tby  account.  Since  thou  hast 
left  I  have  made  purchases;  the  house  in  which 
I  am,  $18,000.  I  have  had  a  very  beautiful  one 
built  on  Dauphin  street,  cost  $7,000;  bought 
one  in  the  same  street,  which  thou  knowest, 
where  Colobo  keeps  his  barroom,  cost  $6,000, 
thus  counts  6  houses  which  we  hold.  The  ne- 
1B4]  gruea  give  me  of  interest  the  sum  of  $4,600  a 
year  without  our  trade.  Thus,  dear  brother, 
thou  knowest  well  what  is  mine  has  been  and  al- 
ways will  be  thine,  and  thou  I  am  persuaded  thy 
sentiments  are  the  some.  For  this  I  wish  to 
tell  thee  thou  hast  no  need  that  the  interest 
should  keep  thee  melancholy." 

Exhibit  F,  appended  to  the  bill,  is  a  copy  of 
a  petition  filed  by  Antonio,  in  a  suit  brought 
against  him  in  the  Chancery  Court  of  Mobile 
County  by  the  administrator  and  heirs  of  An- 
gelo, to  enforce  the  same  trust  set  up  In  this 
case.  Antonio  in  this  petition,  which  was  un- 
der oath,  after  denying  that  he  was  indebted  to 
his  brother  Angelo  at  the  time  of  his  death  in 
any  amount  whatever,  stated  that  the  bill  filed 
against  bim  required  him  to  admit  or  deny  the 
making  of  a  writing  under  his  hand  acknow- 
ledging the  trust  set  up  In  the  bill;  and  as  the 
writing  was  alleged  to  have  been  made  more 
than  thirty  years  before,  he  could  not  answer 
the  averment  of  his  having  executed  a  writing 
of  the  effect  charged  without  seeing  it  and 
prayed  that  the  plaintiffs  in  that  case  might  be 
required  to  submit  the  same  to  his  inspection. 

Exhibit  F,  attached  to  the  amended  bill, was 
an  affidavit  made  and  filed  in  the  present  cause 
by  Antonio,  in  which  he  stated  that  it  was 
wholly  untrue  that  he  was  in  any  manner  in 
indebted  to  the  heirs  of  Angelo,  as  charged  in 
the  bill;  that  Angelo  returned  from  Europe  to 
Mobile  in  the  year  1853,  a  fact  not  mentioned  In 
the  bill,  and  that  while  so  in  Mobile,  and  before 
he  left  again,  a  full  settlement  was  made  be- 
ing 


tween  him  and  the  affiant  of  all  matters  of  ac- 
count, and  that  in  such  settlement  a  balance  of 
over  $900  was  found  to  be  due  the  affiant  from 
Angelo,  which  he  had  never  paid.  The  affida- 
vit further  stated  that  about  the  year  1871 
Angelo  had  a  claim  upon  on  insurant*  company 
for  property  destroyed  by  fire, which  became  a 
subject  of  litigation;  that,  being  destitute  of 
means,  Angelo  applied  to  affiant  to  lend  Una 
money  to  support  his  family  until  he  could  re- 
cover the  insurance  money,  and  affiant  lent 
him  $800  on  his  agreement  to  repay  the  loan 
out  of  the  insurance  money  when  collected; 
that  Angelo  compromised  his  demand  against 
the  Insurance  company  for  $8,000,  and  his 
creditors  set  up  their  claims  against  the  fund 
in  the  chancery  court,  and  that  in  that  pro- 
ceeding Angelo  filed  the  following  affidavit: 

"That  he  is  entirely  destitute  of  property, ex- 
cept the  money  and  proceeds  coming  to  him 
from  the  Bald  policy  of  insurance.  That  it  con- 
stituted all  the  property  he  had  In  the  world, 
except  a  few  articles  of  household  furniture 
and  wearing  apparel  for  his  family,  which  he 
is  advised  by  law  is  exempt  from  execution  and 
levy.  And  this  affiant,"  Angelo,  "  now  shows 
to  the  court  that  be  is  advised  by  counsel  that 
he  is  entitled  to  $1,000  as  exempt  from  attach- 
ment, levy  or  garnishment,  ana  he  claims  this 
amount  shall  be  left  to  him  unaffected  by  cred- 
itors or  any  of  their  proceedings  In  this  cause," 

The  affidavit  of  Antonio  (Exhibit  F)  further 
stated  that  he  received  out  of  said  Insurance 
money,  on  his  claim  for  the  money  lent  to  Ange- 
lo, the  sum  of  $829.87,  and  the  other  creditors 
got  a  like  pro  rata  share  out  of  the  same  fund, 

Antonio  Philippe,  Angela  F.  Philippi,  In- 
dividually and  as  administratrix  of  the  estate 
of  Angelo  M.  Philippi,  and  the  brothers  and 
aisters  of  the  plaintiff,  children  and  heirs  of 
Angelo  M.  Philippi,  were  made  defendants  to 
the  bill.  The  prayer  was  for  a  settlement  of 
the  partnership,  and  an  account  of  its  property, 
profits  and  gains,  and  for  a  settlement  of  the 
trust,  and  that  Antonio  Philippe  might  be  de- 
creed to  pay  over  to  Angela  F.  Philippi,  the 
administratrix, the  one  half  of  all  the  gains  and 

Sroflts  of  the  partnership,  with  interest,  and  to 
ellver  to  the  plaintiff  and  to  the  defendants, 
heirs  at  law  of  Angelo  M.  Philippi,  all  the  real 


purchased  by  him  in  hisown  name, with 
tne  trust  funds  belonging  to  Angelo,  or  wf" 
his  share  of  the  profits  of  the  partnership,  a 


held  bv  the  former  in  his  own  name,  purchased 
with  the  joint  funds  of  himself  and  Angelo  M, 
Philippi,  and  for  other  relief. 

The  defendant,  Antonio  Philippe,  demurred 
_i  the  bill,  and  for  grounds  of  demurrer,  be- 
sides others,  alleged  that  the  cause  of  action 
set  out  in  the  bill  was  stale  and  barred  by  the 
Statute  of  Limitations  of  Alabama,  and  that 
the  plaintiff,  being  merely  one  of  the  heirs  at 
law  of  said  Angelo  M.  Philippi,  was  not  enti- 
tled to  the  relief  prayed  In  the  bill.  The  Cir- 
cuit Court  sustained  the  demurrer  and  die- 
missed  the  bill,  and  the  plaintiff  appealed. 

Mettrt.  Frederick  C.  Broxaberor.  Luttor 
'  ~\ipt,  for 


.  Smith  and  IF.  Hdttett   Phillip*,  for  appel- 
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The  trusts  charged  in  the  bill  were  created 
before  January  17,  1853,  the  date  when  the 
Code  went  into  effect  in  Alabama. 

Palmer  v.  Bite,  28  Ala.,  431. 

Previous  to  said  date  trusts  in  lands  could  be 
created  by  parol  in  Alabama. 

Fatten  v.  Beeeher,  62  Ala.,  579. 

Besides,  it  was  unnecessary  to  set  out  the 
writings  evidencing    a   trust.     They  are  uvi- 

Biihop  v.  Bi*hop,lS  Ala.,476;  1  Perry, Trusts 
(8  ed.),  see.  84. 

The  letters  written  by  the  appellee  are  suffi- 
cient evidences  of  trusts  charged  in  the  bill. 

1  Perry, Trusts  (8  ed.).  eec.  82;  Browne.  Stat 
Of  Frauds  (8  ed.),  sees.  98,  99;  4  Keut.Com.  (11 
ed-),»305;  3  Washb.  R.  P.  (8  ed.),  468;  Barrel 
T.Joy,  16  Mass.,  221. 

Limitations  are  purely  creatures  of  statute. 

JT.B.t.Thomp*on,  96  U..  489 (Bk.  25.L.  ed.95.) 

There  is  no  statute,  and  there  never  has  been 
in  Alabama  a  Statute  of  Limitations  applica- 
ble to  an  express  trust. 

Greenlee*  v.  Greenlee*,  62  Ala.,  880;  Coyle  v. 
Wilkin*,  57  Ala.,  106. 

Such  trust  can  only  be  barred  by  the  open 
and  notorious  holding  of  the  trustee,  adversely 
to  his  eettui  que  (nut,  long  enough  to  raise  the 
presumption  of  settlement. 

3  Perry,  Trusts  {3  ed.).  sees.  868,  866,  871; 
Clarke  v.  Boor/nan'*  Ex.,  18  Wall.,  609  (85  U. 
8.,  bk.  21,  L.  ed.  908);  Alexander  v.  MeMurry, 
8  Watts.  509;  Wedderburn  v.  Wedderburn,  4  Myl. 
*  Cr.,  68. 

If  timehas  been  running  adversely  to  Angelo, 
It  could  not  have  commenced  to  do  so  earlier 
than  December,  18G6.  From  December,  1856, 
to  October  20. 1879,  the  date  of  filing  of  the 
bill,  the  period  of  the  war  must  be  deducted, 
viz.:  from  April  19,1861,to  April  2,1866: 

Hanger  v.  Abbott,  6  Wall.,  582  (78  U.  8., 
bk.  18,  L.  ed.  939);  Semrnet  v.  Hartford  In*. 
0».,  18  Wall.,  158<80U.  8.,bk.  20,  L.  ed.  490); 
Murray  v.  Charleston,  96  D.  8.,  432  (Bk.  24, 
L.  ed.760);  William*  v.  BrwffV,90  U.S.,  176 
(Bk.  24,  L.  ed.  716);  Boa  v.  Jen*.  22  Wall., 
087  (89  U  S.,  bk.  22,  L.  ed.  738);  Brown  v. 
Hiatu,  15  Wall.,  177  (82  U.  8.,  bk.  21,  L,  ed. 
128);  Vu  Protector,  12  Wall.,  700  (79  U.S.,  bk. 
20.  Led.  468);  S.  0.  9  Wall.,  687  (76U.  8„  bk. 
19,  L.  ed.  812);  Bird  v.  Louisiana  Slat*  Bk.,  93 
U.  S.,  96  (Bk.  23,  L.  ed.  818). 

Twenty  yean  are  required  in  Alabama  to 
raise  the  bar  of  a  presumption  of  a  settlement 
of  an  implied  trust 

Coyle  v.  Wilkin*,   57  Ala.,  108;  Barriton  v. 
Benin. 
Ala.,  75. 

And,  moreover, 'in  that  State,  courts  of  equity 
do  not  follow  the  Statute  of  Limitations  at  law. 

Flinn  r.  Barber,  61  Ala.,  580;  Biaell  v.  Nix. 
«  Ala.,  361. 

And  courts  of  equity  generally  do  not  follow 
the  law  even  as  to  limitations,  when  manifest 
wrong  and  injustice  would  be  wrought  by  so 
doing. 

Fogg  v.  B,  B.  Co.,  17  Fed.  Rep. ,  878. 

Nor  do  federal  courts  follow  the  state  courts 
In  matters  of  limitation  in  equity. 

Bobinton  v.  Campbell,  8  Wheat.,  212;  Payne 
T.  Book,  7  Wall..  429  (74  U.  S.,  bk.  19,  L.  ed. 
261);  Johiuton  t.  Roe,  1  McCrary,  163. 

"  An  account  will  be  opened  for  fraud  after 

US  u.  s. 


A  settlement,  even  after  a  lapse  of  twenty-three 

1  Dan.  Ch.  Pr.  (4  Am.  ed.),  667;  Miehoud  v. 
Oirod,  4  How.,  561;  Mark*  v.  PeU,  1  Johns. 
Ch.,  594. 

Messrs.  John  A.  Campbell  and  H.  PUlant, 
for  appellees: 

The  causes  of  demurrer  assigned  are  the 
Statutes  of  Limitations  of  thoState of  Alabama. 
By  the  Code  of  Alabama  the  statutes  are  the 
same  in  chancery  as  at  law,  and  actions  for  ac- 
counts and  bills  for  account  are  subject  to  the 
same  limitation. 

Code  of  Alabama,  sees.  3224,  8274,  8758; 
mile*  v.  Settle*,  67  Ala.,  599;  Qoodwyn  v. 
Baldwin,  59  Ala.,  137;  Alkew  t.  Hooper,  38 
Ala.,  636;  Philippi  v.  Philippi,  81  Ala.,  41; 
Wagner  v.  Baird,  7  How.,  334;  2  Story.  Eq., 
sees.  1884,  1520;  Soy c*y. Crawley,  L.  R.lOCn. 
D.,  81;  Oaudrey  v.Qiltiam.  60  Mo..  86. 


Mr.  Justice  Woods  delivered  the  opinion  of    [156 
the  court: 

We  think  that,  upon  the  face  of  the  amended 
bill,  it  is  apparent  that  the  plaintiff  is  not  enti- 
tled to  relief. 

It  appears  from  Exhibit  Q  that  Antonio 
Philippe  contended  that  in  the  year  1853  he 
madea  full  settlement  wiu.  Angelo,  bis  brother, 
and  that  in  such  settlement  there  was  a  balance 
due  to  him  from  Angelo  of  over  $900,  which 
the  latter  had  never  paid.  There  is  uo  aver- 
ment in  the  bill  that  after  1653  there  was  any- 
thing due  to  Angelo,  from  Antonio  Philippe  on 
account  of  the  trust  property  or  partnership 
business.  It  is  true  the  bill  alleges  that  in 
1856,  when  Angelo  returned  to  Mobile  from 
Corsica,  Antonio  promised  to  render  au  account 
of  the  partnership  and  trust  affairs,  and  make 
a  final  settlement  of  the  same,  but  this  falls 
short  of  an  acknowledgment  that  there  was 
anything  due  to  Angelo,  either  on  account  of 
the  trust  or  partnership  property.  The  bill  is 
bare  of  any  averment  that  on  a  settlement  of 
the  trust  and  the  partnership  there  would  have 
been  anything  due  to  Angelo.  The  complaint 
of  the  bill  is  simply  that,  upon  the  return  of 
Angelo  M.  Philippi  to  Mobile  in  1856.  Antonio 

S  remised  to  render  an  account  and  make  a 
nal  settlement  of  their  joint  affairs,  but  had 
never  done  so. 

But  aside  from  this  defect  in  the  bill. we  think 
it  sufficiently  appears  on  its  face  that,  if  any 
ground  for  relief  is  therein  set  forth,  it  is  stale 
and  prescribed  by  lapse  of  time,  and  therefore 
not  entitled  to  the  favor  of  a  court  of  equity. 

Conceding  what  is  contended  for  by  the 
counsel  for  plaintiff  that  the  Statute  of  Limita- 
tions does  not  run  against  an  express  trust,  it 
must  be  borne  in  mina  that  this  rule  is  subject  [1ST] 
to  the  qualification  that  when  the  trust  is  repu- 
diated by  clear  and  unequivocal  words  and  acts 
of  the  trustee  who  claims  to  hold  the  trust  prop- 
erty as  his  own,  and  such  repudiation  and  claim 
are  brought  to  the  notice  of  the  beneficiary  in 
such  manner  that  heis  called  upon  lo  assert  his 
equitable  rights,  the  Statute  of  Limitations  will 
begin  to  run  from  the  time  such  repudiation 
and  claim  came  to  the  knowledge  of  the  bene- 
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fldary.  PrevQttv.GraU,*  Wheat. ,481;  Olirerv. 
Piatt,3  How.,  333;  Badger  v.  Badger,  2  Wall.,  87 
[69U.S.,bk,17,L.ed.  830];  Kanev.Bloodgood, 
7  Johns.  Ch.,  90;  Bright  v.  LegerUm,  2  De  G. 
F.  &  J.,  906;  Wedderburn  v.  Wedderburn,  4  M. 
&  Or.,  52;  Merriam  v.  Hattam,  14  Allen,  622; 
Atty-Oen,  v.  Federal  Street  Meeting  Hoitte,  3 
Gray,  1;  WOUamr.  Pint  PreAy.  &«.,10hio 
St.,  478;  Turner-*.  Smith,  11  Tex..  620. 

The  rule  applicable  to  cases  of  this  kind  has 
bean  declared  by  the  Supreme  Court  of  Ala- 
bama in  the  case  of  Nettie*  v.  Nettie*.  S7  Ala., 
599,  to  be  ae  follows:  "  It  la  true,  as  a  general 
rule,  that  when  the  relation  of  trustee  and  eettvi 
que  tntet  is  uniformly  admitted  to  exist,  and 
there  la  no  assertion  of  adverse  claim  or  owner- 
ship by  the  trustee  Japse  of  time  can  constitute 
no  bar  to  relief.  But  when  the  trust  relation 
is  repudiated,  or  time  and  long  acquiescence 
have  obscured  the  nature  and  character  of  the 
trust,  or  the  acts  of  the  parties  or  other  circum- 
stances give  rise  to  presumptions  unfavorable 
to  its  continuance,  in  all  such  cases  a  court  of 

Suity  will  refuse  relief  ou  the  ground  of  lapse 
time,  and  its  inability  to  do  complete  Jus- 
lice."  See  also,  Ooodteyn  v.  Baldwin,  59  A  la  , 
127;  Philippi  v.  Philippi,  61  Ala..  41;  Maury 
v.  Mown,  8  Port.,  211;  Landtdalev.  Smith,  106 
U.S.,  801  [Bk.  27,  L.  ed.  219]. 

tt  is  plain  upon  the  face  of  the  bill  that  An- 
tonio Philippe,  from  and  even  prior  to  the  year 
1856,  claimed  as  his  own  all  the  property  which 
the  bill  alleged  had  been  originally  bought  with 
trust  or  partnership  funds,  and  that  the  know- 
ledge of  this  claim  was  brought  home  to  Angelo 
M.  Philippi.  When  the  latter  returned  to  Mobile 
In  1856  he  found  Antonio  Philippe  In  the  pos- 
session and  enjoyment,  and  holding  by  title  in 
his  own  name,  all  the  property  charged. to  be 
'IBS]  trust  and  partnership  property.  And,  although, 
according  to  theavermentsof  the  bill,  he  prom- 
ised to  render  an  account  of  the  parnerehlpand 
trust  affaire  and  make  a  final  settlement  there- 
of, be  never  did  so;  bat  from  the  year  1858, 
down  to  the  death  of  Angelo  M.  Philippi,  a 
period  of  eighteen  years,  and  down  to  the  com- 
mencement of  this  suit,  a  period  of  over  twenty- 
three  years,  he  maintained  his  possession 
and  used  and  enjoyed  as  his  own  the  property 
and  its  issues  and  profits.  During  all  the  — 
riod  between  1856  and  his  death,  Angelo  _.. 
Philippi  lived  In  the  same  city  with  Antonio 
Philippe,  in  poverty,  and  some  of  the  time  in 
distress  for  want  of  means;  but,  so  far  as  ap- 
pears by  the  averments  of  the  bill,  the  latter 
never  paid  him  any  port  of  the  proceeds  of  the 
large  property  which  the  bill  avers  he  was  hold- 
ing in  trust.  There  could  be  no  clearer  line 
of  conduct  on  the  part  of  Antonio  Philippe  tc 
show  bis  repudiation  of  the  alleged  trust  and 
his  claim  of  title  to  the  alleged  trust  property: 
and  all  was  of  necessity  known  by  Angelo. 

This  claim  of  title  was  acquiesced  in  by  An- 
gelo, for,  notwithstanding  bis  poverty  and  dis- 
tress for  want  of  means,  so  far  as  appears  by 
the  bill,  he  never  after  the  year  1856  requested 
of  Antonio  a  settlement  of  the  trust  or  demand- 
ed from  him  aay  part  of  the  trust  or  partner- 
ship property,  or  the  proceeds  of  either,  but  ap- 
6 lied  for  and  accepted  money  from  him  as  a 
tan.  and  repaid  it  as  far  as  bis  means  would 
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It  Is  not  averred  that  he  was  ignorant  of  any 
of  the  facts  on  which  bis  rights  rested,  or  that 
they  were  fraudulently  concealed  from  him, 
but  merely  that  he  was  not  fully  informed  of 
his  rights  and  remedies  under  the  law,  and  the 
bill  plainly  Intimates  that  he  declined  to  sue  his 
brother,  not  because  he  was  not  informed  of 
the  facts  of  bis  case,  but  because  a  suit  with  so 
near  a  relative  was  repulsive  to  him  and  be- 
cause he  trusted  In  his  brother  to  do  him  jus- 
tice. 

It  appears  from  the  bill  that  the  present  suit 
was  not  brought  for  more  than  twenty-three 
years  after  the  claim  of  title  to  the  alleged  trust 
and  partnership  property  was  thus  set  up  by 
the  acts  of  Antonio,  and  after  an  acquiescence 
therein  of  Angelo  during  the  residue  of  his 
life,  a  period  of  eighteen  years. 

The  longest  period  prescribed  by  the  law  of 
Alabama  within  which  actions  may  be  brought  [1S9 
is  twenty  years.  Code  of  Alabama  of  1876, 
sections  8228  to  8281,  inclusive.  And  by  the 
provision  of  section  8758,  the  same  limitations 
apply  to  suits  commenced  by  bill  in  equity. 

It  is  well  settled  by  the  decisions  of  the  Su- 
preme Court  of  Alabama,  that,  even  in  the  ab- 
sence of  a  statute  of  limitations,  if  twenty 
years  are  allowed  to  elapse  from  the  time  at 
which  proceedings  could  have  been  Instituted 
for  the  settlement  of  a  trust  without  the  com- 
mencement of  such  proceedings,  and  there  has 
been  no  recognition  or  admission  within  that 
period  of  the  trust  as  continuing  and  undis- 
charged, a  presumption  of  settlement  would 
arise  operating  as  a  positive  bar.  Rhode*  v. 
Turner,  21  Ala.,  210;  Blackwll  v.  Blaekwett, 
83  Ala.,  57;  WorUyv.  High,  40  Ala.,  Ill; Rag- 
land  v.  Morton,  41  Ala.,  844;  Harriton  v.  Eef- 
tin,  64  Ala,  552;  Greenioav.  Greenlee*,  62  Ala., 
880;  MeC 

The  si 
by  this  and  other  courts  as  the  settled  law  of 


189;  Wagner  v.  Baird,  1  How.,  234;  Sane  t. 
Bloodgood,  7  Johns.  Ch.,  90;  Bbvenden  v.  Lord 
AimetUy,  3  Sch.  &  Lef.,  636:  Marqvi*  of 
Cholmondeley  v.  OHrUon,  2  Jac.  &  Walk.,  188. 
These  authorities  are  pertinent  and  conclusive 
of  the  present  case. 

We  have  been  referred  by  counsel  for  appel- 
lant to  section  2  of  ordinance  No.  6,  adopted 
on  September  27,  1865,  by  the  Alabama  Con- 
stitutional Convention,  then  assembled,  which 
provided  that,  "  in  computing  the  time  neces- 
sary to  create  the  bar  of  the  Statutes  of  Limita- 
tion and  non-claim,  the  time  elapsing  between 
the  11th  of  January,  1861,  and  the  passage  of 
this  ordinance  shall  not  be  estimated";  and  it 
is  Insisted  that,  after  deducting  the  period  men- 
tioned,the  defense  of  the  stateness  of  the  plaint- 
iff's claim  is  not  sustained.  The  authorities 
already  cited  are  an  answer  to  this  contention. 
But  it  has  been  expressly  held  by  the  Supreme 
Court  of  Alabama  that  the  time  during  which 
the  Statutes  of  Limitation  were  suspended  by 
the  ordinance  above  mentioned  Is  not  to  be  de- 
ducted from  the  period  of  twenty  years,  the 
lapse  of  which  raises  the  presumption  of  pay- 
ment and  satisfaction,  and  creates  a  positive 
bar,  unless  within  that  period  there  has  been  rifX 
some  recognition  of  the  liability  which  It  is 
11117.8. 
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The  plaintiff's  case  appears,  therefore,  upon 
the  face  of  his  bill,  to  be  stale  and  unworthy  the 
favor  of  a  court  of  equity. 
Deeree  affirmed. 
True  copy.  Test: 

James  H.  MoKenner,  Clerk,  Sup.  Court,  D.  8. 


[j9]        E.  8.  WHEELER  A  CO.,  Pifft.  in  Err. 
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requiree  the  consent  of  both  parties; 

£  In  an  action  upon  a  contract  for  the 
lanre  quantity  of  old  rails  by  a  railroad  oummuj, 
held,  upon  a  revlo»-of  theeyldence,  that  a  contrsot 
existed  between  the  parties;  (hat  It  bad  i   " 

•    ind  or  set  aside;  that  the  company    

rl  from  setting  it  up;  and  that  It  had  the 

.. .. Insist  upon  its  own  construction  and  refer 

Its  performance  to  the  courts  If  necessary. 

K.  An  agreement  to  accept  from  two  to  six  hun- 
dred tons,  is  an  agreement  to  accept  auy  number 
between  the  expressed  limits,  the  option  being  with 
the  seller. 

[No.  279.] 
Argued  Apr.  16,  1885.    Decided  May  4, 1. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
Stales  for  the  District  of  Connecticut. 

The  history  and  facts  of  the  case  fully  ap- 
pear in  the  opinion  of  the  court 

Mee*r».  E.  J.  Phelps,  J.  K.  Beach  and  J. 
8.  Beach,  for  plaintiffs  in  error. 

If  there  was  an  actual  misunderstanding  be- 
tween the  plaintiffs  in  error  and  the  agent  of 
defendant  in  error  at  the  time  the  written 
agreement  was  made,  In  reference  to  the  kind 
of  tons  intended  by  its  language,  the  one  un- 
derstanding the  word  to  mean  gross  tons,  and 
the  other  understanding  it  to  mean  net  tons, 
then  no  contract  resulted. 

Int.  Co.  t.  Carrington,  3  Conn.,  867;  R.  R. 
Co.  v.  Jarkton,  24  Conn.,  516;  Kliaton  v.  Hen- 
thaw,  4  Wheat.,  226;  Usley  v.  Donaldson,  94 
U.  8.,  47  (Bk.  24,  L.  ed.  50);  Pollock,  Cont.  418. 

If  the  statements  in  tbe  vote  and  in  the  letter 
of  the  defendant  in  error  are  to  be  taken  as 
false,  and  as  intended  to  deceive  tbe  plaintiffs 
in  error,  as  the  Circuit  Court  has  found  them 
to  have  been,  then  the  defendant  in  error  is  es- 
topped from  denying  their  truth,  after  they 
have  been  acted  on  by  tbe  plaintiffs  in  error  to 
their  detriment.  One  is  estopped  from  setting 
up  a  contract  that  can  only  he  established  by 
proof  of  the  untruth  and  fraudulent  purpose  of 

Taylor  v.  Ely,  25  Conn.,  259;  Winton  v.' 
Bart,  89  Conn.,  20;  Diektrton  v.  Cotgrore,  100 
D.  8.,  678  (8k.  26.  L.  ed.  618);  Baker  v.  Humph- 
rey, 101  U.  S.,  494  (Bk.  25,  L.  ed.  1066). 

The  letter  of  the   plaintiffs   in   error  fairly 
called  for  a  reply.    And  failing  to  receive  ■* 
they  had  aright  to  understand, 
that  no  agreement  was  reached. 
115  L-.  8.  U.  8.,  Book  29. 


9  they  did, 


Lovitianav.  Mayor  of  N.  ft,  109  TJ.  8.,  288 
(Bk.  27,  L.  ed.  987). 

Mum.  C.  R,  IngernoU  and  John  W. 
Ailing,  for  defendant  in  error : 

"  Itla  notorious  that  the  transaction  of  tho 
ordinary  business  of  railways,  banks  and  simi- 
lar corporations  in  this  country,  is  without  any 
formal  meetings  or  votes  of  the  board  of  dl- 

Hence  there  follows  a  necessity  of  giving  ef- 
fect to  the  acta  of  such  corporations,  according 
to  the  mode  in  which  they  choose  to  allow 
them  to  be  transacted." 

Bk.  of  Middlebury  v.  R.  R.  Oo.,  80  Vt.,  1B»; 
R.  Go.  v.  Battian,  15  Md.,  494;  Angel], 
Corp.,  g§  231-284-291;  Pierce,  Railroads,  878 
(lsted.);  Martin  v.  Webb,  110  U.  S..7(Bk.  28,  L. 
ed.  49);  Mining  Co.  v.  Bank,  104  U.  8.,  192 
(Bk.  26,  L.  ed.  707). 

The  act  of  Murchle,  in  making  "  an  absolute 
and  final  unconditional  sale,"  shows  that  lie  re- 
garded himself,  then,  es  having  power  to  bind 
the  company. 

MeUedge  v.  Iron  Co.,  5  Cash.,  179. 

A  mere  misunderstanding,  as  to  the  con- 
struction of  the  terms  of  the  contract,  tbe  same 
being  fairly  made,  and  the  misunderstanding 
being  unknown  at  the  time,  is  no  sufficient 
reason  for  annulling  the  contract. 

Miller  v.  lord,  11  Pick.,  11. 

The  statutory  definition  of  the  "ton"  Is  con- 
elusive,  and  all  tbe  parol  evidence  to  show  a 
different  meaning  was  inadmissible. 

Evan*  v.  Myeri,  26  Pa.  St.,  114;  Weaver  v. 
Fegeiy,  29  Pn.  St.,  27;  2  Taylor,  Ev.,  §  1064. 

A  treaty  and  negotiation  for  a  variation  of 
an  agreement  will  not  amount  to  a  waiver  of  it. 
unless  the  circumstances  show  an  intention  of 
the  party  that  there  should  be  an  absolute 
abandonment  and  dissolution  of  the  contract. 

Murray  v.  Bar  any,  56  N.  Y.,  847;  8ehu- 
ehardt  v.  Allen*,  1  Wall.,  859  (68  U.  S.,  bk.  17, 
L.  ed.  642j;  Allcott  v.  Mill  Co.,  9  Cuah.,  17; 
Utley  v.  Donaldson,  95  U.  8.,  29  (Bk.  24,  L. 
ed.  64);  Bolton  v.  Mf.Pike,  27 Kan.,  286;  Robin- 
ton  v.  Page,  8  Russell,  114. 

An  act  by  one  party  to  a  contract,  which  is 
to  be  regarded  as  an  act  of  repudiation, must  be 
of  a  clear  and  positive  character.  It  must 
carry  with  it  the  distinct  idea  that  tbe  party 
will  not  perform  the  contract  on  his  part. 

Hochtter  v.  Be  La  Tour,  2  E.  &  B.,  689; 
Smoofi  Vote.  15  Wall.,  36  {82  U.  8.,  bk.  31,  L. 
ed.  107);  Anry  v.  Bowden.  6  E.  &  B.,  714;  Reid 
v.  Boskint,  5  E.  &  B.,  729;  Barrick  v.  Buba,  2 
C.  B.  (N.  8.).  563;  Price  v.  Dyer,  17  Ves.,  856; 
Joyce  v.  Swann,  17  C.  B.  (N.  8.).  84. 

And  this  intention  to  repudiate  is  a  question 
of  evidence  and  not  of  law. 

Mersey  Steel  it  Iron  Co  v.  Nat/lor,  L.  R.  9  Q. 
B.  Div.,  048;  Freeth  v.  Burr,  L.  R.  9  C.  P., 208. 

Mr.  Juttiee  miller  delivered  the  opinion  of       [3C 
the  court : 

The  cose  was  submitted  to  the  court  without 
a  jury,  and  the  question  to  be  decided  here  is, 
whether  on  the  finding  of  facts  the  judgment 
for  plaintiff  below  is  tight, 

The  action  was  brought  by  the  Railroad  Com- 
pany ou  the  following  agreement : 

"  New  Haven,  Jan'y  81,  1880, 
James  Murcbie,  Esq., 

V.  Pru't  N.  Brumunck  A  Canada  S,  R, 
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26-40                              Bupukxe  Court  or  thb  United  Statu.  Oct.  Txkh, 

Dear  Sir:  We  have  this  day  bought  of  jou  certified  copy  of  a  resolution  adopted  by  the 
aa  representative  of  the  New  Brunswick  &  directors  of  theN.  B.  &  C.  R.  Ii.  Co.,  in  refer- 
Canada  R.  R.  Co.,  one  thousand  tons  old  rails,  ence  to  the  sale  of  old  rails,  made  by  you 
for  delivery  in  New  York  or  New  Haven  (at  on  behalf  of  that  company  to  us  on  toe  Slst 
our  option),  at  $30,  without  duty,  and  deliv-  ulto.  We  assume  that  this  resolution  waa 
ery  to  be  before  Aug,  1st ;  and  also  two  (8)  to  pasaed  merely  as  a  matter  of  form,  and  a 
six  hundred  tons,  for  delivery  in  New  York  copy  has  been  sent  to  us  for  our  infonoa- 
or  New  Haven,  between  August  1st  and  Oc-  tion  solely,  as  no  mention  was  made  at  the 
tober  1st,  at  $28,  without  duly.  Terms  in  time  of  the  negotiations  that  you  acted  sub- 
each  case  cash  ag'st  B.  L.  and  insurance  policy  ject  to  any  approval  by  your  company.  We 
in  satisfactory  company.  understood  then,  and  understand  now,  that  the 
Very  resp'y,  sale  made  at  that  time  on  behalf  of  your  com- 
E.  S.  Wheeler  ft  Co,"  pany  waa  an  absolute  and  final,  unconditional 
••  M»m  tt  n„  t.-'t  ot.t  >on  *ale.  We  do  not  understand,  further,  that  this 
n  wwi  *  r  »  r.'  „  Y  '  resolution  was  forwarded  to  us  with  the  view 
S.  Wheeler  &  Co..  New  Haven.  of  in  any  way  modifying  that  sale  in  any  of 

We  hereby  accept  your  order  of  this  date,  JL  term/       J                                           J 

and  will  deliver  rails  at  place  and  on  terms  Furthermorej  we  nndenitood  at  the  time,  and 

New  Brunswick  I  Canada  R.  R,  Co.  K,*aWM&£!  ?£!^L™  K  ™" 

i  _      u  .  , ,_  tt  n.  _PJ  „  in  each  ton  of  this  contract,  there  beam;  no  con- 

Tier.  w„  .  tiES?S  bv«Z B.U  T ■P""-*"  »■» EomWW TO  nude, 

-^S^!f™  ^  J  ™.™i?„  ™j™  ™  ™»  wa.  not  2,000  but  2,340.     Old  roils,  like  <-'kcr 

Si      rt^  V£^  "  """'  "  ■"'  .crop  ud  like  pig  Ins,  in  bought    >d  sold  by 

Dm  Bin"  I  herewith  eita.  .  copy  of  ^ ™££  SW£iS 2? ESS? 

mjmj.  p«du «.«.,  ot  d^ro  ^sasasfA  svs'jsiss 

to  ttacomoiny,  .blob  to  done  ou  my  mri-  ■"■  nnmber  rf  ^^  ,„  ^  ™  •„  „ 

The  ci  wheel,  end  eh  dm  th.t  we  bed  on  »  StS?  U."i™5S!"  T,™  5S,'  2! 

hud  were  Bid  before  I  cne  home.     We  will  |£*3C^  *5  *%?  "  ™"  '""  J0"  " 

bjj.  .  tog.  *»■*,  by  to  tiro.  w.  .hip  ou,  J"""  —I  «%%<%$  ^ 

PI— «inowWj.tt..-oo^  Nomlw„  „,  nld,  Bi_J?-S'w_ 

Tomn.  w.iwhia  any  further  correspondence  had  until  June 

James  Murchle.  U[h    wnM   ^   ^j,^    compattT   notified 

Jfee  ft-unwtaft  *  Canada  Railroad  Company.  Wheeler  &  Co.  by  letter  that  they  had  the 
1,000  tons  of  old  rails  ready  for  delivery  and 

Minute  of  a  resolution  passed  at  a  directors'  added— 

meeting  February  16,  I860.  "  In  your  letter  to  James  Mure  hie,  as  vice- 

"  wtW,  That  the  following  sale  of  oldrails,  president  of  our  company,  of  February  38th 


made  by  Mr.  James  Murchie  to  Messrs.  E.  S.  last,  you  construe  the  contract  as  meaning  that 

Wheeler  &  Co.,  New  Haven,  Conn.,  be  con-  the  ton  of  rails  specified  in  that  contract  is 

firmed:    Sold  Messrs.  E.  8.  Wheeler  &  Co.  one  2,240  lbs.,  or  the  gross  ton;  now,  without  waiv- 

thousand  tons  of  old  rails,  for  delivery  in  New  ing  any  of  our  rights  under  that  contract,  but 

York  or  New  Haven,  at  their  option,  before  to  avoid  dispute,  we  tender  you  the  delivery 

August  the  1st  next,  at  thirty  dollars  ($30)  per  of  the  thousand  tona.  at  gross  weight  of  9,340 

per  ton  of  2,000  lbs,,  the  duty  to  be  paid  by  lbs.  to  the  ton,  and  ask  your  determination 

Wheeler  &  Co.,  and  also  two  hundred  to  six  whether  the  delivery  shall  be  made  at  New 

hundred  tons,   for  delivery  in  New  York  or  Haven  or  New  York. 

New  Haven  between  August  1st  and  Octo-  New  Brunswick  &  Canada  Railroad  Co. 

ber   1st,  at   twenty-eight    ($28)   per  ton  of  By  F.  A.  Pike, 

2,000  lbs.,  the  duty  to  be  paid  by  Wheeler  &  Special  Agent." 

Co.     In  each  case  cash  against  invoice  bill  of  To  which  reply  was  made  by  the  plaintiffs 

lading.     Insurance  policy  in  satisfactory  com-  in  error  as  follows: 

franj.  "  New  Haven,  June  lGlli,  1880. 

True  copy:                   F.  H,  Todd,  Fret."  New  Brunswick  Sc  Canada  Railroad  Co. 

"  New  Haven,  Feb.  38,  1880.  Gentlemen  :    Your   letter  of  yesterday,  ad- 
James  Murchle,  Esq.,  Vice-Pretfl  vising  us  that  you  are  ready  to  deliver  to  us 
New  Brunswick  &  Canada  R.  R.  Co.  1 ,000  tons  of  old  rails,  and  asking  ua  to  desig- 
St.  Stephens,  Canada,  nate  a  port  of  delivery,  is  received. 

Dear  Sir-  We  received  duly  your  favor  of  As  we  do  not  recognize  the  existence  of  any 

the  17th  Inst,  enclosing  what  purports  to  be  a  such  contract  of  sale  aa  your  letter  content- 
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Itlat«e,  wuhn.y«Qi>  instructions  to  offer  upon  the 
■abject 

e  tried  last  winter  to  buy 
tons  of  old  rails  at  a  price 
e  netted  us  a  large  profit;  but 
Ibis  we  had  to  lose,  as  your  company  insisted 
that  they  were  selling  net  tons,  ana  no  con- 
tract resulted  upon  which  we  could  base  our 
•ales.  Very  truly  yours, 

E.  S.  Wheeler  &  Co." 

A  similar  correspondence  took  place  be- 
tween the  parties  in  August,  in  reference  to  the 
sii  hundred  loos  tendered  by  the  Railroad  Com- 
pany under  the  clause  of  the  contract  for 
two  to  six  hundred  tons  to  be  delivered  in 
that  month. 

The  court  finds  as  a  fact  that  each  of  the  par- 
ties, at  the  time  the  contract  was  made,  under- 
stood that  the  word  "tons"  meant  tons  of  3,340 
pounds,  and  there  whs  no  misunderstanding  be- 
tween said  persons  (Wheeler  and  Hurchie)  as 
to  the  true  intent  ana  meaning  of  the  contract. 
The  court  also  finds  that  Hurchie  was  duly  au- 
thorized to  make  the  contract  on  behalf  of  bis 
company,  and  It  rendered  Judgment  for  the 
plaintiff. 

1.  It  is  assigned  for  error  that  no  legal  con- 
tract between  the  parties  to  the  action  was  es- 
tablished. 

3.  That,  if  any  contract  existed  at  any  time, 
the  defendant  in  error  was  estopped  from  set- 
ting it  up  as  against  the  plaintiffs  in  error  by  the 
pleadings  and  by  the  facts  proved. 

8.  If  such  contract  existed,  it  was  repudiated 
and  terminated  by  the  defendant  in  error  in 
such  manner  as  to  discharge  the  plaintiffs  In 
error  from  further  obligation. 

4.  Damages  were  more  than  plaintiff  was  en- 
titled to  recover. 

As  regards  the  first  of  these  propositions,  it 
[M]  is  sufficient  to  say  that  the  circuit  court  finds 
as  a  fact  that  there  was  a  contract  made.  It 
also  finds  other  facte  which  establish  that  prop- 
osition beyond  controversy,  namely:  that  Hur- 
chie and  Wheeler,  who  signed  and  delivered 
the  papers  which  constituted  the  written  agree- 
ment, had  authority  to  do  so  and  to  bind  the 
parties  to  their  action.  The  agreement,  on  its 
lace,  makes  a  contract.  The  court  finds  that 
there  was  no  mistake  or  misunderstanding  be- 
tween Wheeler  and  Murchie  as  to  the  number 
of  pounds  which  the  Ion  should  contain. 

It  is,  therefore,  to  be  taken  as  the  foundation 
of  the  whole  case,  that  when  these  papers  were 
signed  and  delivered  at  New  Haven,  January 
81,  a  valid  and  completed  contract,  the  one  on 
which  this  suit  was  brought,  existed  between 
tbe  parties  to  the  suit. 

The  second  and  third  grounds  of  error  may 
be  considered  together.  What  was  done  by  the 
railroad  company  which  repudiated  and  termi- 
nated the  contract  and  discharged  Wheeler  & 
Co.  from  Its  obligation,  or  estopped  the  railroad 
company  from  setting  it  up  against  them? 

It  is  to  he  observed  that  to  annul  or  set 
avajde  this  contract,  fairly  made,  requires  the 
consent  of  both  parties  to  it,  as  it  did  to  make 
ft.  There  must  have  been  the  same  meeting  of 
minds,  the  same  agreement  to  modify  or  aban- 
don it,  that  was  necessary  to  make  it.  All  that 
was  asiid  or  done,  on  which  reliance  is  placed, 
for  that  purpose,  is  in  the  two  letters,  one  writ 
ten  seventeen  days  after  the  contract  was  oom- 
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pleted  and  the  other  twenty-eight  days  after- 


ratifies  what  its  vice  president  had  c 
doing  this,  it  thought  proper  to  place  its  own 
construction  on  the  word  "  ton,"  as  used  in  the 
contract;  but  neither  in  the  resolution  of  the 
directors  nor  in  the  letter  of  Mr.  Murchie  is 
there  the  slightest  intimation  that  a  difference 
of  opinion  on  this  matter  would  be  relied  on  as 
impairing  the  obligation  of  the  contract.  If 
they  believed  that  their  construction  was  the 
right  one,  it  was  the  simplest  piece  of  justice 
and  precaution  to  suggest  it,  leaving  the  ques- 
tion, as  by  law  it  must  be  left,  to  a  court  to  con- 
strue, if  tie  difference  was  Insisted  on  by  either 
party.  Finding  tbat  Wheeler  &  Co.  did  not 
concur  in  this  construction,  the  railroad  com- 
pany waived  their  view  of  it,  and  tendered  per- 
formance in  accordance  with  the  view  of  the 
other  party. 

Looking  now  to  what  was  said  by  Wheeler 
&  Co.  in  reply  to  this,  it  is  still  clearer  that  they 
did  not  entertain  for  a  moment  the  idea  of  an 
abandonment  or  rescission  of  the  contract;  but, 
on  the  contrary,  that  they  insisted  on  its  con- 
tinued existence  and  on  performance  of  it  ac- 
cording to  their  understanding  of  its  meaning. 
After  stating  that  they  did  not  understand  that 
the  contract  needed  the  ratification  of  the  com- 
pany to  make  it  valid,  they  say:  "  We  under- 
stood then,  and  understand  now,  that  the  sale 
made  at  that  time  on  behalf  of  your  company 
was  an  absolute  and  final,  unconditional  sale. 
We  do  not  understand,  further,  that  this  reso- 
lution was  forwarded  to  us  with  the  view  of  in 
any  way  modifying  that  sale  in  any  of  its  terms." 
Certainly  this  was  a  fair  construction  of  the  res- 
olution^ Then,  after  commenting  on  the  com- 
mercial meaning  of  the  word  "  tone,"  which 
could  only  be  varied  by  express  conditions  in 
the  contract,  they  say:  "No  such  conditions 
were  mentioned  in  the  contract  of  your  com- 
pany with  us,  and  we  look,  therefore,  for  ths  de- 
livery of  the  railtmtJHn  the  date*  named  in  the 
contract  of  your  company,  and  in  '  gross'  not 
'net'  tons.'r 

They  then  add  their  belief  that  Murchie,  to 
whom  the  letter  was  addressed,  understood  the 
contract  as  Wheeler  did  as  to  the  number  of 
pounds  to  the  ton. 

The  correspondence  ceased  here  until  the  time 
for  delivery  of  the  rails  arrived.  Nothing 
more  was  said  or  done  by  either  party  during 
this  time.  The  last  word  from  each  to  the  oth- 
er was  a  clear  assertion  of  the  existence  of  a 
valid  contract,  and  the  very  last  words  of  the 
correspondence  was  the  assertion  of  Wheeler  A 
Co.  that  "  wc  look  for  the  delivery  of  the  rails 
within  the  dates  named  in  the  contract."  When, 
therefore,  on  the  14th  of  June,  the  Railroad 
Company  notified  Wheeler  &  Co.  tbat  it  was 
ready  to  comply  with  the  contract  by  delivering 
tons  of  3,340  pounds,  and  requested  to  know 
whether  it  should  be  made  at  New  York  or 
New  Haven,  they  must  have  been  surprised  fay 
the  letter  of  Wheeler  &  Co.,  denying  the  exfst- 
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ence  of  the  contract,  and  treating  the  matter  as 
a  negotiation  from  which  no  contract  resulted. 
The  contrast  between  this  and  their  last  letter 
of  February  38th  la  indeed  remarkable. 

By  this  letter  of  June  14th  Wheeler  ft  Co.  do 
not  place  their  refusal  to  receive  on  the  ground 
now  set  up  by  counsel,  namely:  that  though  a 
contract  was  made.  It  had  been  waived  or  aban- 
doned by  the  parties,  or  by  the  railroad  com- 
pany, or  that  the  company  was  estopped  from 
enforcing  it;  but  on  the  broad  ground  that  the 
negotiations  for  the  sale  and  purchase  of  the 
iron  had  failed,  and  had  never  become  a  con- 
tract because  of  the  disagreement  as  to  the  dif- 
ference between  net  and  gross  tons. 

As  there  «o*  a  contract,  as  neither  party  had 
Abandoned  It,  or  expressed  any  purpose  to  do 
so,  Wheeler  ft  Co.  were  bound  to  accept  and 

Ej  for  the  rails  when  tendered,  unless  they 
ve  some  other  good  reason  for  not  doing  so. 

It  is  said  such  reason  Is  to  be  found  in  the 
silence  of  the  railroad  company  after  the  receipt 
of  the  letter  of  Wheeler  &  Co.  to  Murcbie  of 
the  38th  February,  by  which  the  railroad  com- 
pany is  estopped  from  enforcing  the  contract 
It  would  be  difficult  to  make  out  such  an  es- 
toppel from  mere  silence,  since  nothing  re- 
mained to  be  done  by  either  party  until  the  time 
for  performance  came.  If  the  letter  of  Wheel- 
er &  Co.  had  expressed  any  doubt  of  the  bind- 
ing force  of  the  contract,  or  had  made  any  pro- 
posal for  its  modification,  or  had  suggested  a 
willingness  to  reconsider  the  question  of  weight 
of  the  tons,  there  might  be  some  reason  why 
the  railroad  company  should  have  responded, 
and  why  a  failure  to  respond  might  be  some 
small  evidence  of  want  of  good  faith. 

But  these  letters  show  a  determination  on 
both  sides  to  insist  on  their  rights  under  the 
contract,  and  Wheeler  ft  Co.'s  letter  left  no  an- 
swer to  be  made  unless  the  other  party  should 
yield  its  construction  of  the  contract.  It  was 
._  _-  not  bound  to  do  this.  It  had  a  right  to  insist 
I3*  J  on  the  contract,  and  to  refer  its  performance  of 
it  to  the  courts  in  case  it  became  necessary.  The 
railroad  company  could,  wben  the  time  for  de- 
livery of  the  rails  came,  deliver  the  one  thou- 
sand tone  by  cither  standard.  If  the  other  party 
accepted  there  was  an  end  of  the  matter.  If  it 
did  not,  it  could  accept  pro  tanto,  and  sue  for 
the  balance,  or  it  could  refuse  to  accept  at  all. 
But  in  all  this  the  contract  would  remain,  and 
would  be  the  measure  of  the  rights  of  the  par- 
ties in  court  or  out  of  it 

There  was, therefore, no  necessity  for  the  Rail- 
road Company  to  reply  to  the  letter  of  Wheeler 
ft  Co.  It  was  not  bound  to  say  any  more  than 
it  had  said  as  to  the  true  meaning  of  the  con- 
tract There  was  no  demand  in  the  letter  of 
Wheeler&Co.  that  the  railroad  company  should 
accept  its  construction.  There  was  no  intima- 
tion that  if  this  was  not  done  the  contract  was 
at  an  end,  or  would  be  abandoned. 

Let  us  suppose  that  the  price  of  iron  had  risen 
Instead  of  declining  during  this  three  or  four 
months,  and  the  railroad  company  bad  failed  to 
deliver,  would  Wheeler  ft  Co.  have  lost  their 
right  of  action  by  anything  in  their  letters,  or 
by  the  cessation  of  the  correspondence  t  Clearly 
not    And  yet,  if  that  correspondence  released 


the  right  to  require  delivery,  were  correlative 
rights,  one  of  which  could  not  exist  without  the 

The  judgment  of  the  court  that  plaintiff  was 
entitled  to  recover  Is  right 

The  objection  to  the  amount  of  the  recovery 
rests  upon  the  contention  of  defendants,  that 
they  were  only  bound  by  the  contract  for  the 
October  delivery  to  accept  two  hundred  tons, 
while  the  court  held  them  bound  for  the  differ- 
ence in  price  for  six  hundred  tons. 

We  concur  with  the  circuit  court  in  holding 
that  when  Wheeler  ft  Co.  say  we  have  bought 
of  you  (the  railroad  company)  "  from  two  (2)  to 
six  hundred  tons  for  delivery  In  New  York  or 
New  Haven  between  August  1st  and  October 
1st"  that  they  agreed  to  accept  any  amount  of 
old  rails  between  those  limits.  Tbe  Company  .  38 
was  selling  old  rails.  It  knew  that  by  August 
it  would  have  a  thousand  tons.  It  did  not  know 
how  much  more  they  would  have  by  October 
1st  It  Intended  to  secure  the  sale  of  what  it 
might  have,  between  two  hundred  and  six  hun- 
dred tons. 

Besides,  as  It  nms  bound  to  do  the  first  act  in 
performance  of  the  contract  by  delivering  the 
iron,  the  option,  if  there  was  one,  was  with  tbe 
railroad  company.  The  defendants  were  never 
in  condition  to  exercise  this  option,  if  one  ex- 
isted. Townxmd  v.  Weil*,  8  Day,  827;  Patehin 
v.  Swift,  21  Vt,  282;  JfJWfl  v.  Clark,  7  Johns., 
465. 

The  judgment  of  the  Circuit  Court  U  affirmed. 

True  cop  y.   Test : 

James  H.  McKenoor,  Clerk,  Sup.  Court  U.  S. 

Mr.  Jvttice  Blatchford,  dissenting: 
Justices  Field,  Harlam,  Matthews  ard  my- 
self are  unable  to  concur  in  tbe  judgment  of 
the  court  in  this  case.  Wben  the  directors  of 
the  Railroad  Company  came  to  consider,  as 
a  Board,  the  transaction  between  Murchle  and 
Wheeler  ft  Co.,  tbey  took  it  up,  as  their  reso- 
lution states,  as  a  sale  by  Murchle  to  Wheeler 
ft  Co.,  and  confirmed  it  on  behalf  of  the  Rail- 
road Company,  as  a  sale  of  tons  of  2,000  lbs. 
When  Wheeler  ft  Co.  received  Murchie's  let- 
ter inclosing  a  copy  of  the  resolution  of  the 
board,  their  letter  of  reply  of  February  28,  1880. 
states  their  understanding  to  be,  that  the  sale 
was  not  made  subject  to  approval  by  tbe  Rail 
rend  Company. and  that  the  ton  was 2,240  lbs., 
and  that  they  look  for  the  delivery  of  the  rails 
in  gross  and  not  net  tons.  But  the  resolution 
of  the  board  expressed  the  contrary  view,  as  to 
the  ion,  and  so  the  letter  proceeds  to  any,  that 
Wheeler  ft  Co.  make  no  doubt  that  Murchie's 


oversight  on  tbe  part  of  the  directors.  __ 
was  a  plain  appeal  to  Murchie,  to  bring  his  un- 
derstanding of  the  contract  to  bear  on  tbe 
directors,  to  induce  them  to  change  their  view 
and  their  statement  of  the  contnict.  in  respect  _ 

of  the  tons:  and  it  was  followed  up  by  the  clos-  I38 
ing  words  of  the  letter:  "We  hope  to  hear  from 
you  at  your  earliest  convenience."  The  whole 
tenor  of  this  letter  was  to  throw  the  matter  into 
the  field  of  negotiation  and  arrangement,  where 
the  Railroad  Company  asked  to  have  It  put 
That  Company  plainly  said  to  Wheeler  ft  Co. : 

Digitized  by  OOOgle 


1881.  Richtxe  v.  Jkboxb.  BB,  H 

"If  you  regard  the  too  in  tali  contract  as  a  peaching  the  good  faith  and  fair  dealing  of 
grow  ton,  we  do  not;  and,  if  you  do,  we  do  not  Wheeler  A  Co.  They  were  not  guilty  of  any 
think  there  ia  any  contract.  Wheeler  &  Co.  deceit  or  misrepresentation;  they  held  out  no 
replied:  "We  do,  and  we  think  such  was  Mr.  false  lights;  they  did  not  attempt  to  procure  an 
Hurchie's  view  at  the  time,  and  that  your  advantage  bj  an  untrue  statement  of  their  un- 
directon  have  committed  an  oversight  in  their  deratanding  of  the  contract;  they  did  not  nua- 
resolution  which  '  fixes  '  the  ton  at  2,000  lead  the  other  party  to  his  injury.  Their  letter 
pounds;  but,  in  view  of  all  this,  we  ask  to  hear  to  Murchie  of  February  28th  was  a  model  of 
e  about  it"  mercantile  candor  and  fair  dealing.  It  de- 
lo  |84  a  ton  mended  a  reply.  The  absence  of  a  reply  waa  no 
of  2,340  pounds,  without  duty.  The  contract  ground  for  supposing  that  the  Company  had 
price  was  $30  and  (23,  without  duty.  The  abandoned  the  position  It  took  In  the  resolu- 
contract  was  a  good  one  for  Wheeler  &  Co.,  if  tion,  for  Wheeler  A  Co.  did  not  then  know, 
they  could  then  sell  the  rails,  for  future  deliv-  what  they  learned  afterwards — that  the  resolu- 
ery,  at  the  market  rate  of  that  date,  and  if  the  tion  was  a  sham  and  a  false  pretense. 
tons  of  the  contract  were  2,240  pounds.  So,  it  The  conclusion  seems  to  us  to  follow  inevit- 
was  important  for  them  to  know  whether  the  ably,  under  the  findings  of  the  Circuit  Court, 
Railroad  Company  would  adhere  to  the  view  that  the  Company  had  lost  Its  right  to  recover 
stated  in  the  n.  olution  or  would  recede  from  on  the  contract;  and  we,  therefore,  dissent  from 
it;  and  they  sought  to  learn.  But  they  received  the  judgment  of  affirmance, 
no  reply  from  Murchie  or  his  Company.  They  True  or"™  ■"— •■ 
had  a  right  to  take  the  Company  at  its  word  J*° 
and  to  act  on  its  solemnly  announced  under- 
standing of  the  contract.  They  did  so  and  re- 
frained from  turning  the  contract  to  any  bene-  

fit  by  a  resale  of  the  rails.    They  were  dealers 

in  rails  and  bought  only  to  resell.     They  did  wnoma   wnnran 

not  buy  to  use  otherwise.    This  the  Railroad  MORRIB  RICHTER,  Appt., 

Company  and  Murchie  knew.  e. 

Now,   what  is  the   finding   of  the   Circuit  GEORGE  JEROME  ST  IX. 

Court?    It  is,  that  Murchie  in  fact  understood 

that  the  toub  of  the  contract  were  2.240  pounds,    (See  6.  C  Reporter's  ed.,  "Richter  v.  Union  X 
as  did  Wheeler  &  Co.  •  that  the  Company,  while  °^"  ">  *■' 

not  misunderstanding,  blended  to  induce  a  motion  for » oommuwion 
Wheeler  A  Co.  to  think  it  misunderstood,  for  bene  ewe,  pendinv  an  appeal, 
the  purpose  of  having  Wheeler  &.  Co.  agree  a  remedy  under  I B**.1*-  S. 
that  the  tons  should  be  2,000  pounds;  that  this  .  .  .  „  L£i*-  nJ  j  j  u-  ,  ,„»r 
conduct  was  "  disingenuous  *|  and  that  the  Ar9wd  APr-  *>•  l885-  °W(W  Xa*  *•  lsss- 
natural  effect  of  a  failure  to  reply  to  Wheeler  .  ppEiL  f  rom  the  Circuit  Court  of  the  United 
t  Co.  s  letter  was  to  create  great  uncertainty  J\_  gtatesforthe  Western  District  of  Michigan, 
on  the  part  of  Wheeler  &  Co  and  to  cause  ^  mQtioa  for  ,  commission  ^  take  teetunc- 
"annoyance  and  pecuniary  loss    to  them.     On   q,^^^ 

these  facta,  it  is  held  that,  when  the 'market  JThe  qgtfri  files  his  motion,  supported  by 
price  of  the  rails  has  fallen  to  one  half  of  the  hb  &m£^t  t0T  the  issue  of  a  commission  out 
"^■""^K!08)  at  £om.plm?  ""S. insu^  on  .°°.m"  of  this  court,  to  take  the  testimony  of  four  wit- 
pelling  Wheeler  &  Co.  to  take  the  rails  at  the  neg9ea  alle^  to  be  aged  and  infirm,  said  testi- 
contract  price,  because  the  Company  then  m  wh^  ^^  not  to  be  used  in  this  court 
Ch?]?e80W^Umar^UndwdMy:  "^"^iT?"  but  fn  the  court  below,  provided  the  decree  dls- 
and  is  2.240  pounds.  We  were  wrong  all  the  mia8iriD.  ^  bm  ia  reversed, 
time,  and  you  were  right;  and  we  now  reply  to  Mgk  J.  P.  Whittemore  and  Wm.  P. 
your  letter,  by  saying  that  we  did  commit  wjjt  for 
an  'oversight'  in  our  resolution,  as  you  sue-  u-r'  u_ 
gested." 

We  can  sanction  no  auch  view  of  the  rights       Mr  Chitfjv*tux  Wajta  delivered  the  opln- 
of  the  parties  to  a  commercial  transaction.  The   ion  of  the  court  ■ 

Company  madestttement^  in  its  resolution  and  nit  moiion  i*  dtnied.  Equity  Rule  70  has  no 
letter,  which  the  Circuit  Court  finds  were  not  appUcat(on  to  this  case,  and  the  affidavits  pre- 
true,  as  to  ita  understanding  regarding  the  ton;  ^3  do  not  show  such  facts  as  render  it  ne- 
and  which  ^at  court  finds  it  know  were  not  ceMa     for  ^       M  to  mftke  u,  order 

'™!"J  whl^lf'  "SK?  ^in  mtended  in  the  premises.  Under  section  Mof  the  Re- 
should  be  regarded  by  Wheeler  &  Co.  as  hon-  vbrf  Statutes  "any  circuit  court,  upon  an- 
estfy  made;  and  which  it  is  clear  it  mtended  taegkm  toftMnWlrtof  e^.TflnyTSraS. 
Wheeler  &  Co.  should  ac    upon;  and  which   f      to  the  u  of  chBnSryf'direc,t  depod- 

they  did  act  upon,  to  their  injury.  The  actual  ticis  to  be  taken  in  penxtuam  m  mtmv&m. 
ground  of  recovery  by  the  Company  in  this  if  tb  ^^  w  ^y^^ter  that  may  be  cog- 
case  w  based  on _proof  of  the  untruth  of  die  as-  n(  ,/  m  ^  ^  of  the  United  States> 
sertions  made  by  the  Company,  followed  by  There  j,  nolh£  m  ^  motion  papers  to  indi- 
proposit.on  thatVheeler  &  Co.  had  no  right  ^^  that  the  appellant  may  not  proceed,  under 
to  believe  and  rely  on  those  assertions.  Every  thk  sto[m  ^^  and  fa,^  hiB  tartl. 
dement  exists  to  estop  the  Company   from  ^  b^n^ntofSthat  It  will  other- 

denying  the  truth  of  those  assertions,  and  from   wjge  ^  loet 

Truecopj.    Test: 

James  H.  UcKenner,  Clark,  Sup.  Court,  D.  B. 


cited— 117  n.  a,  «a. 
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V7-69;  01-63  Sotbemb  Coubt  of  thb  Umitbd  States.  Oot.  Trail, 

HENRY  EHRHARDT,  Plf.  in  Srr.t         and  overflowed  land.    A  patent  of  the  United 
R  States,  regular  on  its  face,  cannot,  in  an  action 

at  law,  be  held  Inoperative  as  to  any  lands  cov. 
MANERVA  HOQABOOM.  erod  by  it,  upon  parol  testimony  that  they  were 

<o_  a  n  n=™— „<.™i   bjbi  swamp  and  overflowed,  and  therefore  unfit  for 

(Bee  a.  O.  Beportert  ed,  «-».)  Ml****,  and  hence  passed  to  the  State  un- 

ftJKe  land* — ejectment — evidence— decision*  of  der  the  grant  of  such  land  on  her  admission  in- 
land Department— kow  far  conclusive,  to  the  Union,     In  French  v.  Fya  t,  98  U.  8. 16* 
[Be,  38,  L.  ed.  813},  this  court  decided  that  by 
the  3d  section  of  the  Swamp  Land  Act  the  pow- 
er and  the  duty  devolved  upon  the  Secretary  of 
the  Interior,  a»  the  head  of  the  department 
which  administered  the  affairs  of  the  public 
lands,  of  determining  what  lands  were  of  the 
description  granted  by  that  Act,  and  made  hit       [61 
office  the  tribunal  whose  decision  on  that  sub- 
ject was  to  be  controlling.    And  he  was  to  trans- 
mit a  list  of  such  lands  to  the  Governor  of  the 
State,  and  at  the  latter's  request  issue  a  patent 
therefor  to  the  State:    In  that  case,  parol  evi- 
dence to  show  tliat.  ibe  land  covered  by  a  patent 
to  Missouri  under  the  Act  was  not  swamp  and 
overflowed  land,  was  held  to  be  inadmissible. 
TO  ERROR  to  tbe  Supreme  Court  of  the  State  9°  *"'  f me,  P™«P]«  P*™1  testimony  to  show 
J.    of  California  that  the  land  covered  by  a  patentof  the  United 
The  history  and  facts  of  the  case  appear  In   Btot"»"  ro  8  Mtt,er  under  the  preemption  hiws 
tbe  opinion  of  the  court.  WM  mcb  swamp  and  overflowed  land  must  be 
Mr.  J.  H.  HcEnne,  for  plaintiff  in  error,    held  to  be  inadmissible  to  defeat  the  patent.    It 
No  counsel  appeared  for  the  defendant  in  »  ""*  dutv  o{  toe  Jjand  Department,  of  which 
grrgr  the  Secretary  is  the  hesd,  to  determine  whether 
land  patented  to  a  settler  is  of  tbe  class  subject 
m--    r.._^-  ™   i  j  j.iu_j  ,v_  — 1_«_    ,   to  settlement  under  the  preemption  laws,  and 
Mr.  Justice  Field  delivered  the  opinion  of  hia  jlldgmeat  M  to  this  fact  U  not  open  to  con- 

u*Br??.nn' ji™.™,! i„„  „#.  , >  testatioo.In  an  actional  law.by  a  mere  intruder 

rfT^^^!Si^&5?TfffiL  £^T*  without  title.  As  was  said  in  the  case  cited  of 
of  land  in  Sacramento  County,  California,  des-  (he     tent  w  the  Btau,  lt  ^  be  said  in  this 

^S^s^t^SS^tSSXV^SS^r^   <»"*  tb*  P^1  "»  &<>  Preemptioner,  It  would 

[68]    °]?^^1to™hiP'fwh'c,1,b.de8crib«d-    T.he  be  a  departure  from  sound  principle  and  con- 

E^^S'^ifir^L^^th^^    trary  to  well  considered  Judgment,  of  this  court 

£^  %Al?SE?ft™S^  JSL  S^f*  w  I™.  m  Buch  «*»■  ""  ™lldity  ot  toe  pa- 
States  embrscmg  the  demanded  premises  bear-  f to  ^  |ub]Ec|(d  w  the  test  of  the  verdictof 
Ing  date  June  10,  1876,  issued  to  one  Elkanab      ,  A  ♦_*„,„„     ••  ft  would  be  "  to 

B&win,  a  Bntlerunder  the  preemption  law.  •*$&)™Jg^;aJS^#J?. 
and  his  conveyance  to  her  of  the  land  patented  %f  tte  court  ^  „  ;  ,  for  th*  ^^ 
Ji^tn^k^^SJS?  3f  J*2;  «^  Co»8^  hSd  provided  to  determine  tbe 
7*!E u™ T?M!L-S!H2SH  f  !f?  Question,  and  would  be  mating  a  patentof  the 
M^-J^^S^rf2SK?JSSrf  United  States  a  cheap  and  nnstabferel  lance  as 
!Sl ISiilJSftJlfcfSS  ftSSSSS^i  ■  «*  for  lands  wni(*  il  Purported  to  convey." 

acres  were  swamp  and  overflowed  lands,  which  i  juna  h.  MaKenney,  Clerk,  Sup.  Court,  U.  H. 
passed  to  the  Stale  of  California  under  the  Act 
of  Congress  of  September  38,  I860.  This  char- 
acter of  the  land  as  swamp  and  overflowed  he 
offered  to  prove  by  parol,  but  the  offer  was  re- 
jected, and,  we  think,  correctly.  He  did  not  JAMES  GRANT,  4pp*„  [5] 
connect  himself  in  any  way  with  the  title  to  tbe 
twenty  ocrea.    The  certificate  of  purchase  from 

the  register  of  tbe  State  land-office,  which  he  GEORGE  H.  PARKER, 

produced,  related  to  different  land— to  what 

constituted  a  portion  of  the  southeast  quarter  of  (See  8.  C,  Ruportur's  ed.,  51-56.) 

section  six,  whereas  the  land  in  controversy  Is 

part  of  the  northeast  quarter  of  that  section.    Mining  corporation!— "  syndicate"  to  purchase 
He  was,  sa  to  the  twenty  acres,  a  simple  In-       controlling  interest  in  stock— bill  to  enforce 
trader,  without  claim  or  color  of  title.    He  was,       previous  agreement  concerning  management. 
therefore,  In  no  position  to  call  in  question  the 
validity  of  the  patent  of  the  United  States  for   „L^1J,W2?j'?t  t*^Seni5£iDSSSS3iS!-  3ES" 

•i.„-„  „ I 1 it 1  1   .;«  .     _i_  j.  dicate  "  finned  to  purchase  the  controlling-  inter- 

those  acres,  and  require  the  plaintiff  to  vindi-  at  m  „,,  gt^  ot  fmfiinw  oorporattonTtEst  on* 

cate  the  action  of  the  officers  of  the  Land  De-  or  them  suouid  "control  the  manage mont of  the 

partmenl  in  issuing  it.    It  does  not  appear  that  mine,"  is  necessarily  subject  to  such  reasonable 

Plenty  acres  ffrmed  a  part  of  any'uSd  se-  ^^S^^^^Ss^T^JSSi 

lected  by  the  State  or  claimed  by  her  as  swamp  ,-,r  the  company. 

i.  A  bill  in  equity,  to  restrain  a  member  of  the 

•Head  notes  by  Mr.  Justice  Fluid,  » syndicate"  from  aotma;  as  a  MookboMtr  and  <tl- 
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motor  In  the  company  Id  enforcing  hubIi  regula- 
tions doa  not  lie. 

[No.  278.] 

Submitted  Apr.  »i,  1S8S.   Decided  May  4, 1886. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed State*  for  the  District  of  California. 
Appeal  from  the  decree  of  the  court  below, 
dismissing  the  complainant's  bill. 
The  case  is  stated  by  the  court. 
Mettn.   Wbitskker   Grant   and    Jumi 
Grant,  for  appellant. 

Mown.  John  Johns,  John  N.  Rogers 
and  W.  Venn  Clarke,  for  appellee. 


owning  t 


pany,  a  California  corporation  owning  the  En- 
terprise mine,  against  another  stockholder  and 
director,  to  restrain  bim  "from  attending  any 
meeting  of  the  board  of  directors  to  enforce 
certain  resolutions  passed  at  a  previous  meet- 
ing, "which  give  the  vice-president  authority 
to  sign  checks  or  certificates  of  stock,"  when  the 
complainant,  the  president  of  the  companv,  is 
"  not  in  the  City  of  San  Francisco,  or  which 
authorize  the  superintendent  to  draw  drafts  on 
the  company  when"  the  complainant  is  "  not  at 
the  mine,"  and  also  restraining  the  defendant 
"from  voting  on  •»*  five  thousand  six  hun- 
dred and  sixty  shares  of  stock  issued  to  him  un- 
der the  contract  of  8d  May,  1881,  or  any  other 
shares  of  stock  owned  by  him.  at  any  meeting 
of  the  stockholders  for  electing  directors  or 
amending  the  by-laws";  and  "  that  on  the  final 
hearing"  the  complainant  "  be  decreed  to  have 
a  continuing  proxy  for  said  five  thousand  "« 
hundred  and  sixty  snares." 

The  General  ground  on  which  complainant 
seeks  his  relief  is  this: 

In  May,  1881,  an  association  of  capitalists, 
called  in  the  bill  a  "syndicate,"  to  which  both 
the  complainant  and  defendant  belonged, 
bought  61,000  of  the  100,000  shares  of  the  cap- 
ital stock  of  the  company,  and  in  the  contract 
under  which  the  syndicate  was.  formed  it  was 
agreed  that  the  complainant  was  "to  control 
the  management  of  the  mine."  In  the  purchase 
the  complainant  became  the  owner  of  17,000 
shares,  and  the  defendant  of  6.660.  Other  per- 
sons divided  the  remaining  38.340  shores  be- 
tween them.  The  49,000  shares  not  purchased 
I]  were  held  by  persons  outside  of  the  syndicate. 
At  a  meeting  of  stockholders,  held  a  few  days 
after  the  purchase,  for  the  election  of  directors, 
the  complainant  and  the  defendant,  with  one 
other  member  of  the  syndicate,  were  elected  di- 
rectors, as  the  representatives  of  the  purchasers, 
and  two  others  not  in  the  syndicate  as  representa- 
tives of  tbe  minority  stockholders.  The  com 
plainantwoselec  ted  president  of  the  board  of  di 
rectors  and  general  manager  of  the  mine.  Th 
defendant  and  the  directors  who  were  elected  ii 
the  interest  of  the  minority  stockholders  seen. 
to  have  been  of  opinion  that  some  additional 
rules  for  the  government  of  the  affairs  of  the 
company  were  necessary,  and  so,  as  is  alleged, 
by  false  representations,  the  defendant,  in  De- 
cember, 1881,  induced  some  of  the  members  of 
the  syndicate  to  "agree  to  the  adoption  of  the 
following  resolutions  by  the  directors: 
US  V.  8. 


"  Retolved,  That  the  Bank  of  California,  the 
treasurer  of  this  companv,  be,  and  la  hereby, 
instructed  to  pay  only  such  checks  as  are  signed 
by  the  president  or  vice-president  and  counter- 
-igned  by  the  secretary. 

"  R&otved,  That  all  orders  for  supplies  and 
materials  from  San  Francisco  for  the  company 
shall  be  made  through  the  head  office  in  San 
Francisco,  and  payment  for  the  same  shall  be 
made  by  checks_signed  by  the  president  or  vice- 
president  and  countersigned  by  the  secretary, 
at  the  office  in  San  Francisco. 

"  Resolved,  That  in  the  absence  of  tbe  presi- 
dent from  the  office  of  the  company  in  San 
Francisco,  the  vice-president,  in  accordance 
with  the  by-laws,  be,  and  Is  hereby,  authorized 
to  sign  all  certificates  of  stock  that  are  legally 
issued  by  the  secretary,  as  well  as  all  papers  re- 
quiring the  signature  of  the  president,  if  he 

e  present  at  the  office. 

Retolved,  Thai  in  the  absence  of  the  presi- 
dent from  the  mine,  the  superintendent  at  tbe 
mine  be,  and  is  hereby,  instructed  to  draw 
drafts  on  the  company  at  San  Francisco  for  all 
indebtedness  accruing  at  the  mine." 

These  resolutions  were  adopted  by  the  board 

■  the  4th  of  January,  1883,  at  a  regular  meet- 


A  quorum  of  directors  was  present  at  the  meet- 
ingand  the  defendaut  voted  for  the  resolutions.  [54 
It  was  to  restrain  the  defendant  from  aiding  the 
directors  in  the  enforcement  of  these  resolu- 
tions, and  from  voting  his  shares  acquired  un- 
der the  syndicate  contract,  except  in  accordance 
with  the  will  of  the  complainant,  that  this  bill 
was  brought. 

We  are  unable  to  discover  any  ground  for 
equitable  relief  in  the  case  made  by  the  bill.  It 
is  undoubtedly  true  that  the  defendant  was 
anxious  to  have  the  complainant  interested  in 
the  mine,  and  was  willing  to  become  one  of  a 
number  of  persons,  of  whom  the  complainant 
should  be  one,  to  purchase  enough  of  the  stock 
to  make  the  aggregate  of  their  holdings  a  ma- 
jority of  the  entire  capital  of  the  company.  It 
is  also  true  that  the  defendant,  and  all  the  other 
members  of  tbe  syndicate,  yielded  to  the  condi- 
tion insisted  on  by  the  complainant— that  ' '  he 
should  have  the  control  of  the  management  of 
the  mine"  if  the  purchase  of  the  majority  of 
the  stock  was  made;  but  this  was  necessarily 
subject  to  such  reasonable  rules  and  regulations 
as  should  be  adopted  in  a  proper  way,  either  by 
the  stockholders  or  the  directors,  for  the  govern- 
ment of  the  conduct  of  tbe  officers  of  the  com- 


aker. He  Still  "  controls  the  management  of 
the  mine,"  so  fares  anything  appearsln  the  bill. 
All  that  the  directors  have  done  by  their  reso- 
lutions, of  which  complaint  is  made,  is  to  pro- 
hibit the  Bank  of  California,  the  treasurer  of  the 
company,  from  paying  any  checks  of  the  com- 
pany except  such  as  are  signed  by  the  president 
or  vice-president  and  countersigned  by  tbe  sec- 
retary; to  direct  that  all  orders  for  supplies  and 
materials  from  San  Francisco  should  be  made 
through  the  head  office  in  S»n  Francisco,  and 
paid  for  in  checks  signed  and  countersigned  as 
above;  to  authorize  the  vice-president  to  sign 
certificates  of  stock  and  all  other  papers  re- 
quiring the  signature  of  the  president,  when 


„,,Goo?fe 


Bufbot  Cou&t  or  raa  Umrico  St  atb, 


Oct.  Tan*. 


the  president  mi  away  from  the  office,  and  i 
thorizing  the  superintendent  at  the  mine.  In  the 


absence  of  the  president,  to  draw  drafts  on  the 
company  at  Ban  Francisco  for  debt*  Incurred 
there,  we  tee  nothing  In  thia  inconsistent  with 
the  control  of  the  mine  itself  by  the  complain- 
ant "  ae  if  he  owned  it." . 
....  Without,  therefore,  deciding  whether,  if  the 

Ldo1  members  of  the  syndicate  should  undertake  to 
remove  the  complainant  from  the  control  of  the 
management  of  the  mine  without  just  cause, 
he  could  have  preventive  relief  in  equity,  we 
affirm  the  decree, 
Jjflrmed. 

Trueoopr.   Test:  

James  H.  McKennoj,  Clerk,  Bnu.  Court,  U.  8. 


GWILLTM  R  GWILUM,  Pff.  in  Brr., 
JOHN  F.  DONMELLAN  n-  AL. 


(Bee  8.  CHeponer*  ed.,  4MU 


red  by 
gym  to  exploration  and  * 

%.  In  ]lniu  wlllim  to  obtain  a  patent  for  a  mining 
claim,  where  an  iuVfotso  claim  Is  not  Interposed, 
the  United  States  mar  assume  that  no  siioh  claim 
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IN  ERROR  to  the  Circuit  Court  of  the  United 
BUte*  for  the  District  of  Colorado. 
The  history  and  facts  of  the  case  appear  in 
thy  opinion  of  the  court 

Memrt.  E.  T,  Well*  and  Anoi  Stock, 
for  plaintiff  in  error. 

Maori.  Enoch  Totten,  Chavrleu  H,  Toll 
and  Edward  O.  Wolcott,  for  defendants  in 
error. 

[46]  Mr.    Chief  Juttiet  Waits    delivered  the 

opinion  of  the  court: 

This  is  a  suit  begun  July  7, 1881,  under  sec- 
tion 3834  of  the  Revised  Statutes,  to  determine 
the  rights  of  adverse  claimants  to  certain  mining 
locations.  Donnellan  and  Everett,  the  defend* 
ants  In  error  here,  and  also  the  defendants 
below,  were  the  owners  of  the  Mendota  claim, 
or  location,  and  Owillim,  the  plaintiff  in  error 


defendants  applied,  under  section  3 

8tat.,fo '    '"     '     " 

location,  ,    . 

in  proper  form  hla  adverse  claim.  To  sustain 
this  adverse  claim  the  present  suit  was  brought, 
which  is  In  form  an  action  to  establish  the  right 
of  the  plaintiff  to  the  premises  In  dispute,  and 
to  the  possession  thereof  as  against  the  defend- 
ants, on  account  of  a  "prior  location  thereof  as 
a  mining  claim  in  the  public  domain  of  the 
United  States." 


The  question  In  the  case  arises  on  this  state  of 
facte: 

Upon  the  trial  the  plaintiff  gave  evidence 
tending  to  show  that  Isaac  Thomas,  on  the  16th 
of  May,  1878,  discovered  in  the  public  domain 
and  within  the  premise*  described  In  the  com- 
plaint, a  vein  of  rock  In  place,  bearing  gold  aud 
silver,  and  sunk  a  shaft  to  the  depth  often  feet 
or  more,  to  a  well  denned  crevice,  and  located 
the  premises  under  the  name  of  the  Cambrian 
Lode  and  performed  all  the  acts  required  by 
law  for  a  valid  location.  The  plaintiff  got  his 
title  from  Thomas,  In  the  answer  of  the  de- 
fendants they  set  up  title  under  the  Mendota 
claim,  located,  as  they  allege,  November  1», 
1878.  The  plaintiff,  in  presenting  his  case  to 
the  jury,  stated  in  effect  that,  after  the  location 
of  the  claim  by  Thomas  and  before  his  convey- 
ance to  the  plaintiff,  one  Fallon  instituted  pro- 
ceedings to  obtain  a  patent  from-  the  United 
States  for  another  claim,  Including  that  part  of 
Thomas'  claim  wherein  was  situated  the  dis- 
covery shoftsuhk  by  him;  that  no  adverse  claim  [47] 
was  interpoHcd,  and  Fallon  accordingly  entered 
his  claim  and  obtained  a  patent  therefor;  and 
before  any  new  workings  or  developments  done 

-  j_  iT_  m\ Tl —  „-._^  Hthi.  .I.J. 


tered  therein  and  located  the  same  as  a  mining 
claim  in  the  public  domain.  Upon  this  state- 
ment the  court  "ruled  that,  inasmuch  as  that 
part  of  the  claim  of  said  Thomas,  wherein  was 
situated  his  discovery  shaft,  bad  been  patented 
to  a  third  person,  the  plaintiff  was  not  entitled 
to  recover  any  part  of  the  premise*  and  instruct- 
ed the  jury  to  fmd  for  the  defendants."  Thia 
instruction  is  assigned  for  error. 

Thomas  made  his  location  as  the  discoverer 
of  a  vein  or  lode  within  the  lines  of  hia  chum. 
He  made  but  one  location,  and  that  for  fifteen 
hundred  feet  in  length  along  the  discovered 
vein.  All  his  labor  was  done  at  the  discovery 
shaft.  There  was  no  claim  of  a  second  discovery 
at  any  other  place  than  where  the  shaft  was 

Section  3320  of  the  Revised  Statutes  provides 
that  "A  mining  claim  located  after  the  10th  of 
May, 1873,  *  *."  shall  not  exceed  one  thousand 
five  hundred  feet  in  length  along  the  vein  or 
lode;  but  do  location  of  a  mining  claim  shall 
be  made  until  the  discovery  of  the  vein  or  lode 
within  the  limits  of  tho  claim  located."  Section 
2823  gives  "the  locators  of  all  mining  locations, 
•  •  *  so  long  as  they  comply  with  the  laws  of  the 
United  Slates,  and  with  the  state,  territorial  and 
local  regulations  not  in  conflict  with  the  laws 


and  enjoyment  of  all  the  surface  included  with- 
in the  lines  of  their  locations,  and  of  all  veins, 
lodes  and  ledges  throughout  their  entire  depth, 
the  top  or  apex  of  which  lies  inside  of  such  sur- 
face lines  extended  downward  vertically,  al- 
though such  veins,  lodes  or  ledges  may  so  far 
depart  from  a  perpendicular  in  their  course 


within  the  limits  of  the  surface  lines  of  such 
location.  A  patent  for  the  land  located  con- 
veys the  legal  title  to  the  surface,  and  that  car- 
ries with  It  the  right  to  follow  a  discovered  vein. 


115  17.  8. 

,yC.ooglc 


GwiLLIM   T.  DoNHEI.I.AK. 


the  apex  of  which  Is  within  the  limits  of  the 


title  to  the  vein  depends  on  the  tight  to  the  oc- 
cupancy or  the  ownership  of  Its  apex  within  the 
limits  of  the  right  to  the  occupation  of  the  sur- 
face. This  right  may  be  acquired  bj  a  valid 
location  and  continued  maintenance  of  a  mining 

for  the  It 


ments  made,  during  each  year  until  ft  patent  has 
been  issued  therefor.    Bee.  2824. 

By  section  282C  it  is  provided  that  a  patent 
may  be  obtained  for  land  located  or  claimed  for 
valuable  deposits.  To  accomplish  this  a  loca- 
tor, who  has  complied  with  all  the  statutory  re- 
quirements on  that  subject,  may  file  in  the 
proper  land-office  an  application  for  a  patent 
under  oath,  showing  such  compliance,  together 
with  a  plat  and  field  notes  of  his  claim,  made 
by  or  under  the  direction  of  the  Surveyor-Gen- 
eral of  the  United  States,  allowing  accurately 
the  boundaries  of  the  claim,  which  must  be  dis- 
tinctly marked  by  monuments  on  the  ground. 
He  must  also  poet  a  copy  of  his  plat,  together 
with  a  notice  of  such  application  for  a  patent, 
In  a  conspicuous  place  on  the  land  embraced  in 
such  plat,  previous  to  filing  his  application  for  a 

Etent,  and  he  must  also  file  an  affidavit  of  at 
ist  two  persons  that  such  notice  has  been  duly 
posted.  A  copy  of  the  notice  must  be  Bled  in 
the  land-office. 


that  the  application  has  been  made,! or  the  period 
of  sixty  days  in  some  newspaper  to  be  by  him 
designated  as  published  nearest  to  the  claim, 
and  he  must  also  post  a  similar  notice  for  the 
same  time  in  his  own  office. 

If  no  adverse  claim  shall  have  been  filed  with 
the  register  and  receiver  of  the  proper  land- 
office  at  the  expiration  of  (he  sixty  days  of 
publication,  It  shall  be  assumed  that  the  appli- 
cant is  entitled  to  a  patent,  and  that  no  adverse 
claim  exists;  and  thereafter  no  objection  from 
third  parties  to  the  issue  of  the  patent  shall  be 
heard,  except  to  show  that  the  applicant  has 
failed  to  comply  with  the  law.  Where  an  ad- 
verse claim  is  filed  within  the  time,  all  proceed- 
ings upon  the  application  in  the  land-office,  ex- 
cept in  reference  to  the  publication  and  proof 
of  notice,  are  to  be  stayed  until  the  controversy 
shall  have  been  settled  or  decided  by  a  court  of 
competent  jurisdiction,  or  the  adverse  claim 
waived.  It  Is  then  made  the  duty  of  the  adverse 
claimant  to  commence  proceedings  in  a  court 
of  competent  Jurisdiction  to  determine  the  ques- 
tion of  the  right  of  possession, and  prosecute  the 
same  to  dual  judgment.  After  such  judgment 
shall  have  been  rendered,  the  party  entitled  to 
the  possession  of  the  claim  may,  without  fur- 
ther notice,  file  a  certified  copy  of  the  Judg- 
ment roll  with  the  register  of  the  land-office, 
together  with  the  certificate  of  the  Surveyor- 
Qeneral  that  the  requisite  amount  of  labor  has 
been  expended, or  improvements  made  thereon, 
and  the  description  required  as  In  other  cases. 
When  this  has  been  done  and  the  proper  fees 
paid,  the  whole  proceedings  and  the  judgment 
roll  must  be  certified  to  the  Commissioner  of  the 
Uenaral  Land  Office,  and  a  patent  shall  Issue  for 
1UU.S. 


the  claim,  or  such  portion  thereof  as  the  appli- 
cant shall  appear, from  the  decision  of  the  court, 
to  rightly  possess.  If  it  appears  from  the  de- 
cision that  several  parties  are  entitled  to  separate 
and  distinct  portions  of  the  claim,  each  party 
may  pay  for  his  portion  of  the  claim,  together 
with  the  proper  fees, and  file  the  certificate  and 
description  by  the  Survey  or-  General,  and  then 
the  register  must  certify  the  proceedings  and 
judgment  roll  to  the  commissioner  as  in  the  pre- 
ceding case, and  patents  bqhII  issue  to  the  several 
partiesaccordlnartothelrrespectlverights.  Sec. 

A  valid  and  subsisting  location  of  mineral 
lands,  made  and  kept  up  in  accordance  with 
the  provisions  of  the  statutes  of  the  United 
Btates,  has  the  effect  of  a  grant  by  tike  United 
States  of  the  right  of  present  and  exclusive 
possession  of  the  lands  located.  If,  when  one 
enters  on  land  to  make  a  location,  there  is  another 
location  in  full  force,  which  entitles  its  owner 
to  the  exclusive  possession  of  the  land,  the  first 
location  operates  as  bar  to  the  second.  Bdk  v. 
Mtagher,  104  U.  8.,  2B4  [Bk.  28,  L.  ed.  787], 

To  entitle  the  plaintiff  to  recover  in  this  suit,  r 
therefore,  it  was  Incumbent  on  him  to  show  *■ 
that  he  was  the  owner  of  a  valid  and  subsisting 
location  of  the  lands  in  dispute,  superior  in 
right  to  that  of  the  defendants.  His  location 
must  be  one  which  entitles  him  to  possession 
against  the  United  States,  as  well  as  against 
another  claimant.  If  it  is  not  valid  as  against 
the  one,  His  not  as  against  the  other.  The  loca- 
tion is  the  plaintiff's  title.  If  good,  he  can  re- 
cover; if  bad,  he  must  be  defeated. 

A  location  on  account  of  the  discovery  of  a 


lode  must  lie  within  the  limits  of  the  location 
which  is  made  by  reason  of  it  If  the  title  to 
the  discovery  fails,  so  must  the  location  which 
rests  upon  it  If  a  discoverer  has  himself  per- 
fected a  valid  location  on  account  of  his  discov- 
ery, no  one  else  can  have  the  benefit  of  his  dis- 
covery for  the  purposes  of  location  adverse  to 
him,  except  as  a  relocator  after  he  has  lost  or 
abandoned  his  prior  right.    Bdk  v.  Meagher, 

In  tills  action  the  plaintiff  must  recover  on 
the  strength  of  his  own  title,  not  on  the  weak- 
ness of  tut  of  bis  adversary.  The  question  to 
be  settled  by  judicial  determination,  so  far  as  be 
is  concerned,  is  as  to  his  own  right  of  posses- 
sion. He  must  establish  a  possessory  title  in 
himself,  good  as  against  everybody.  If  there 
had  not  been  a  patent  to  Fallon,  It  would  have 
been  competent  for  the  defendants  to  prove  on 
the  trial,  that  when  Thomas  entered  Fallon  held 
and  owned  a  valid  and  subsisting  location  of 


face  lines  of  Thomas'  claim.  Had  this  been 
done,  the  location  of  Thomas  would  have  been 
adjudged  Invalid,  because  the  land  on  which 
his  alleged  discovery  was  made  was  not  open 
to  exploration,  it  having  been  lawfully  located 
and  claimed  by  Fallon.  The  admission  made 
by  the  plaintiff  at  the  trial,  and  on  which  the 
court  acted  In  instructing  the  Jury  to  find  for 
the  defendants,  is  the  equivalent  of  such  proof. 
It  showed  that  after  May  16,  1878,  and  before 
November,  19,  1878,  Fallon  had  applied  for  a 
patent  of  the  land  on  which  Thomas'  alleged 
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Supreme  Court  or  the  UBrrttD  States. 
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e  claim,  and  that  In  due  time  Fallon  got 
hU  patent,  and  this  because  under  the  law  the 
United  States  bad  the  right  to  assume  that  no 
adverse  claim  existed.  Having  failed  to  assert 
his  claim,  he  lost  his  title  as  against  the  United 
States,  the  common  source  of  title  to  all.  The 
issue  of  the  patent  to  Fallon  was  equivalent  to 
a  determination  by  the  United  States,  in  an  ad- 
versary proceeding  to  which  Thomas  was  in 
law  a  party,  that  Fallon  had  title  to  the  discov- 
ery superior  to  that  of  Thomas,  end  that  con- 
sequently Thomas'  location  was  invalid.  This 
barred  the  right  of  Thomas  to  apply  to  the 
United  Statesforapatent.andof  coureedefeat- 
ed  his  location.  From  that  time  all  lands  em- 
braced In  his  location  not  patented  to  Fallon 
were  open  to  exploration  and  subject  to  claim 
for  new  discoveries.  The  loss  of  the  discovery 
was  a  loss  of  the  location.  It  follows  that  the 
court  did  not  err  in  Its  instructions  to  the  jury, 
and  the  judgment  U  oonMquently  aj^rmed. 
True  oon j.   Teat: 

James  H.  HoKenney,  Clerk,  Sup.  Court,  U.  B. 


JOHN  F.  WOLLENSAK,  Apj*., 


FRANK  A.  REIHER. 
(See  B.  0.,  Heporter's  ed.,  t*~10U 


1.  A  patentee,  who  has .„_ _ 

which  be  was  entitled.  Is  bound  to  discover  the  de- 
fect within  a  reasonable  time  or  be  loses  his  right  to 

1;  and  the  court  may  declare  a  tetania  sub- 


o  (onto  void.  In  any  suit  founded  upon  it. 
>.,  Where  It  appears  from  the  bill  that  the  sole 
ilectof  the  reissue  was  to  enlarge  andexpandtbe 
culms  of  the  original  patent,  and  that  a  delay  of 
two  or  more  years  baa  taken  place  In  applying  for 
the  reissue,  not  explained  by  special  clroumstanoee 
■howUg  It  to  be  reasonable,  a  general  demurrer 


le  delay  Is  not  conclusive. 

le  delay  being  prima  faeU  unlawful,  itiain- 
.jnt  on  the  party  seeking  to  establish  the  ju- 
risdiction of  the  Patent  OOloe  to  grant  the  reissue, 
to  show  the  facts  on  which  It  rests. 

[No.  1242J 
Argv*&Apr.U,lB,18i$.  Daeidtd  May  i,  18SS. 

APPEAL  from   the   Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
Illinois. 

The  history  and  facta  of  the  case  appear  in 
the  opinion  of  tbe  court. 

Me**rs.  Xi.  L.  Bond,  Ephrnim  Banning 
and  Thomas  A.  Banning,  for  appellant 
Mart.  Wtn.  A.  McKenney  and  Chaxl< 
T.  Brown,  for  appellee. 


This  Is  a  bill  In  equity  to  restrain  by  injunc- 
tion the  alleged  Infringement  by  tbe  defendant 
[07]  beJo~  of  reissued  letters  patent  No.  10204,  is- 
tsued  to  thr  complainant  December  26, 1882, 
upon  thesurrendwof  original  letters  patentNo. 
148588,  dated  March  19  1974.  granted  to  tbe 
So. 


complainant  for  a  new  and  useful  Improvement 
in  transom  lifters.  There  was  exhibited  with 
the  bill,  as  parts  thereof,  copies  of  tbe  original 
and  reissued  letters  patent.  The  defendant  de- 
murred to  the  bill  for  want  of  equity;  the  de- 
murrer was  sustained,  and  the  bill  dismissed. 
From  that  decree  this  appeal  was  taken. 

The  original  patent  was  confined  to  two 
claims,  which  are  also  the  first  two  In  the  re- 
issued patent.  The  latter,  which  In  Its  specifi- 
cation and  drawings  is  substantially  the  same 
with  the  original,  adds  seven  additional  claims, 
making  nine  in  all.  Of  these,  the  bill  alleges  in- 
fringement as  to  the  third,  fourth,  fifth,  sixth 
and  ninth. 

The  bill,  after  averring  the  Issue  of  the  orig- 
inal patent,  and  referring  to  the  copy  set  out  as 
an  exhibit,  contains  the  following  averments: 

"  That  said  letters  patent,  being  afterwards 
found  to  be  inoperative  or  invalid  by  reason  of 
an  Insufficient  or  defective  specification,  which 
insufficiency  or  defect  had  arisen  through  inad- 
vertence, accident  or  mistake,  and  without  any 
fraudulent  or  deceptive  Intention  on  the  part  of 
your  orator,  were  afterwards  surrendered  and 
duly  canceled  by  the  Commissioner  of  Patents; 
that  thereupon,  and  upon  due  application  there- 
for, reissued  letters  patent  of  the  United  States, 
No.  10204,  were  issued  to  your  orator,  dated  the 
26th  day  of  December,  1883,  granting  to  him, 
his  heirs  or  assigns,  for  the  term  of  seventeen 
years  from  the  said  10th  day  of  March,  1874, 
the  full  and  exclusive  right  of  making,  using 
and  vending  to  others  to  be  used,  the  said  in- 
vention, as  by  reference  to  said  reissued  letters 
patents  here  In  court  to  be  produced,  and  a 
copy  of  the  specification  and  drawings  of  which 
is  hereto  attached,  will  more  fully  appear;  that 
said  reissued  tetters  patent  were  applied  for  in 
good  faith  and  not  for  any  fraudulent  or  im- 

[iroper  purpose;  that,  as  your  orator  verily  be- 
leves,  no  other  person,  firm  or  corporation,  not 
acting  under  his  authority,  ever  began  the  man- 
ufacture, sale  or  use  of  transom  lifters  contain- 
ing or  embodying  said  Inventions  or  improve- 
ments until  long  after  your  orator  had  consult-  [OS] 
ed  counsel  and  taken  steps  toward  applying 
for  said  reissue,  and  until  long  after  your 
orator  had  applied  for  and  obtained  a  re- 
issue of  his  previous  patent  on  transom 
lifters,  having  broader  claims  than  any  now 
contained  in  said  reissue  No  10264;  that, 
in  making  said  application  for  said  last  men- 
tioned reissue,  your  orator  presented  to  the  Pa- 
tent Office  a  full,  sworn  statement  of  facts  and 
circumstances  connected  with  his  applying  for 
and  obtaining  said  original  patent  No.  148538, 
and  with  bis  delay  in  applying  for  said  reissue; 
that  st  the  first  said  reissue  application  was  re- 
jected, on  the  ground  that  such  statement  did  not 
show  or  furnish  any  sufficient  explanation  or 
excuse  for  said  delay,  and  that  your  orator  had 
lost  bis  rights  to  such  a  reissue  by  reason  there- 
of, tbe  examiner  citing  Millerv.  BrauOo.,  104 
U.  S„  850  [Ek.  26.  L.  ed.  783],  and  other  cases; 
that,  on  appeal,  said  decision  or  rejection  was 
reversed  by  the  examiners  In  chief  constituting 
the  Patent  Office  Board  of  Appeal;  that,  In  a 
long  and  full  opinion,  said  examiners  in  chief 
expressly  held  that  your  orator  had  suffi- 
ciently and  satisfactorily  explained  said  delay 
and  was  still  entitled  to  such  a  reissue,  and  that 
apart  of  said  opinion, referring  to  claims  appear- 
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log  In  said  reissue,  and  now  In  controversy,  was 
a*  follows: 

'All  the  above  claims,  moreover,  have  been 
rejected  upon  &  supposed  legal  bar  to  enlarge- 
ment of  claim,  found  In  certain  recent  decisions 
of  the  courts,  mainly  of  the  Supreme  Court  of 
the  United  States,  on  which  the  other  decisions 
cited  are  based.  "  •  •  We  find  upon  review 
that  there  was  a  grave  defect  In  applicant's  pa- 
tent and  claims,  whereby  it  was  inoperative  to 
Srotect  the  invention  disclosed  by  bun,  to  the 
ill  extent  to  whlchhewaa  entitled.  »  •  *  We 
do  not  find  any  evidence  of  such  laches  or  de- 
lay, after  ascertaining  the  defecttof  his  patent, 
as  to  debar  or  estop  him  from  tbe  benefits  of 
the  statute.  We  do  not  find  in  bis  renewed  ap- 

Elication  any  attempt  to  enlarge  the  scope  of 
is  invention  beyond  what  was  originally  dis- 
closed; but,  on  the  contrary,  an  attempt  to  se- 
cure protection  for  the  invention  contained  in 
the  patent.' " 

For  the  purpose  of  deciding  the  question  of 
law  arising  on  the  demurrer  to  the  bill,  it  Is  not 
necessary  to  set  out  the  several  claims  in  the 
original  and  reissued  patents,  with  a  view 
•J  comparison.  It  is  sufficient  to  say,  that  It  Is 
not  claimed  that  the  defendant  Is  guilty  of  r~ 
infringement  of  either  of  the  claims  in  the  or 
nal  patent  as  repeated  in  tbe  reissue;  and  It 
admitted  that  tbe  claims  in  tbe  reissued  patent, 
Infringement  of  which  is  averred,  are  expan- 
sions of  the  original  claims,  not  covered  by  them, 
but  alleged,  nevertheless,  to  be  embraced  with- 
in the  invention  as  described  in  the  original  pa- 
tent. This  is  to  say,  that  if,  as  a  matter  of  fact, 
the  patentee  was  the  first  and  original  inventor 
of  the  parts  and  combinations  covered  by  these 
claims,  the  language  of  the  specification  to  the 
original    patent   would    sufficiently    embrace 

It  follows  from  this,  that  if,  at  tbe  date  of  the 
issue  of  the  original  patent,  tbe  patentee  had 
been  conscious  of  tbe  nature  and  extent  of  his 
Invention,  an  inspection  of  the  patent,  when  is- 
sued, and  an  examination  of  its  terms,  made 
with  that  reasonable  degree  of  care  which  is  ha- 
bitual to  and  expected  of  men,  in  the  manage- 
ment of  their  own  Interests,  in  tbe  ordinary  af- 
fairs of  life,  would  bave  immediately  Informed 
him  that  the  patent  had  failed  fully  to 
the  area  of  his  invention.  And  this  mi 
deemed  to  be  notice  to  him  of  the  fact,  for  the 


necessarily  impart  it. 

Not  to  improve  such  opportunity,  under  the 
stimulus  of  self-interest,  with  reasonable  dili- 
gence, constitutes  laches  which  in  equity  dis- 
ables the  party  who  seeks  to  revive  a  right 
which  be  has  allowed  to  lie  unci  aimed,  from  en- 
forcing it,  to  the  detriment  of  those  who  have, 
in  consequence,-  been  led  to  act  as  though  it 
were  abandoned. 

This  general  doctrine  of  equity  was  applied 
with  great  distinctness  to  tbe  correction  of  al- 
leged mistakes  in  patents,  by  reissues,  in  the 
case  of  Miller  v.  Brau  Co.  [tupra].  It  was 
there  declared,  that  where  the  mistake  suggest- 
ed was  merely  that  the  claim  was  not  as  broad 
m  It  might  have  been,  It  was  apparent  upon  the 
tint  inspection  of  tbe  patent,  and,  if  any  cor- 
rection was  desired,  it  should  have  been  ap- 
plied for  Immediately;  that  the  granting  of  a  re- 
lit U.  8. 


issue  for  such  a  purpose,  after  an  unreasonable 
'  '  -  *-  clearly  an  abuse  of  the  power  to  grant 
_  .   ind  may  justly  be  declared  illegal  and 
void;  that,  In  reference  to  reissues  made  for  the 


delay,  Is  clearly  ai 


purpose  of  enlarging  the  scope  of  the  patent 
the  rule  of  laches  should  be  strictly  applied,  and 
no  one  should  be  relieved  who  has  slept  upon 
his  rights,  and  has  thus  led  the  public  to  rely 
on  the  implied  disclaimer  Involved  In  the  terms 
of  the  original  patent;  and  that  when  this  is  a 
matter  apparent  on  the  face  of  the  instrument, 
upon  a  mere  comparison  of  the  original  patent 
with  the  reissue,  it  is  competent  for  the  courts 
to  decide  whether  the  delay  was  unreasonable 
and  whether  the  reissue  was,  therefore,  con- 
trary to  law,  and  void. 

This  doctrine  has  been  reiterated  in  many 
cases  since,  and  at  the  present  term  has  been  re- 
considered and  emphatically  repeated  as  tbe  set- 
tled lam,  in  the  case  of  MaAnv.Harioood.UZIJ. 
S.  354  [Bk.  38.  L.  ed.  685],  where  it  is  said,  by 
Mr.  JutHu  Bradley,  delivering  tbe  opinion  of 
tbe  court:  "We  repeat,  then,  ft  a  patentee  has 
not  claimed  as  much  as  be  is  entitled  to  claim, 
he  is  bound  to  discover  the  defect  in  a  reason- 
able time,  or  be  loses  all  right  to  a  reissue;  and 
if  the  Commissioner  of  Patents,  after  the  lapse 
of  such  reasonable  time,  undertakes  to  grant  a 
reissue  for  the  purpose  of  correcting  the  sap- 
posed  mistake,  he  exceeds  his  power  and  acta 
under  a  mistaken  view  of  the  law;  and  tbe 
court,  seeing  this,  has  a  right  and  it  Is  its  duty 
to  declare  the  reissue  pro  tanto  void,  in  any  salt 
founded  upon  it"  It  was  also  there  said  that, 
while  no  invariable  rule  can  be  laid  down  aa  to 
what  is  reasonable  time  within  which  the  pa- 
tentee should  seek  for  tbe  correction  of  a  claim 
which  be  considers  too  narrow,  a  delay  of  two 
years,  by  analogy  to  the  law  of  public  use  be- 
fore an  application  for  a  patent,  should  be  con- 
strued equally  favorable  to  the  public,  and  that 
excuse  for  any  longer  delay  than  that  should 
be  made  manifest  by  the  special  circumstances 
of  the  case. 

In  the  present  case  the  delay  In  applying  for 
the  reissue  was  more  than  five  years.  No  spe- 
cial circumstances  to  account  for  or  excuse  the 
delay  are  set  out  in  the  bill.  In  lieu  of  such  a 
statement,  the  complainant  avers  that  he  pre- 
sented to  the  Patent  Office  a  fall,  sworn  state- 
ment of  facts  and  circumstances  connected  with 
bis  applying  for  and  obtaining  his  original  pa- 
tent, and  with  his  delay  in  applying  for  the  re- 
issue, and  that  the  examiners  in  chief  decided  1 10' 
that  he  had  sufficiently  and  satisfactorily  ex- 
plained the  delay,  and  was  entitled  to  the  re- 
issue. But  this  does  not  satisfy  tbe  law.  Tbe 
question  as  to  whether  the  delay  had  been  rea- 
sonable or  unreasonable  is  for  the  court  to  de- 
termine, upon  the  special  circumstances  brought 
to  Its  attention:  and  it  cannot  aubstitute  the  de- 
cision of  the  Patent  Office  upon  that  question 
for  Its  own.  The  very  question  is,  whether  the 
Patent  Office  bas  decided  rightly;  and,  as  ft  is 
a  question  of  power  and  Jurisdiction,  in  which 
the  delay  shown  Is  prima  fade  unlawful,  it  la 
incumbent  on  the  party  seeling  to  establish  the 
jurisdiction  of  the  Patent  Office  to  grant  the  re- 
rnue,  to  show  the  facts  on  which  it  rests.  In 
very  case  of  a  reissue,  that  office  either  ex- 
pressly or  implicitly  decides  tbe  question  of  dil- 
igence on  the  part  of  the  patentee;  and  the 
grant  of  a  reissue  Is  a  decision  that  the  delay 
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has  Dot  been  unreasonable.  That,  therefore,  is 
the  very  question  for  judicial  review,  in  every 
■ait  to  enforce  a  reissued  patent  In  which  the 
question  is  made;  and,  as  we  have  seen,  the  set- 
tled rule  of  decision  is,  that  if  it  appears  in  cases 
where  the  claim  is  merely  expanded,  that  the  de- 
lay has  been  for  two  years  or  more,  it  is  ad- 
judged to  invalidate  the  reissue,  unless  the  de- 
layis  accounted  for  and  excused  by*  special  cir- 
cumstances, which  ahow  it  to  have  been  not  un- 
reasonable. 

When,  therefore,  the  injunction  bill  sets  out 
or  exhibits  both  the  original  and  the  reissued 
patent,  and  it  appears  from  inspection  that  the 
sole  object  of  the  reissue  was  to  enlarge  and  ex- 
pand the  claims  of  the  original,  and  that  a  de- 
lay of  two  or  more  years  has  taken  place  in  ap- 
plying for  the  reissue,  not  explained  by  special 
circumstances  showing  it  to  be  reasonable,  the 
question  of  laches  is  a  question  of  law  arising 
on  the  face  of  the  bill,  which  avails  as  a  defense, 
upon  a  general  demurrer  for  want  of  equity . 

This  rule  of  equity  pleading  applies  in  analo- 
gous cases;  as  where,  it  otherwise  appearing  on 
tie  face  of  the  bill  that  the  claim  is  stale,  or  U 
barred  by  lapse  of  time,  and  it  is  sought  tc 
avoid  the  effect  of  such  a  bar  on  the  ground 
that  the  fraud  complained  of  was  concealed  and 
has  been  only  recently  discovered,  it  is  neces- 
sary that  "  the  particular  acts  of  fraud  or  con 
cealment  should  have  been  set  forth  by  distinci 
averments,  as  well  as  the  time  when  discov 
end,  so  that  the  court  may  see  whether,  by  tin 
exercise  of  ordinary  diligence,  the  discover] 
might  not  have  been  before  made."  Beaubici 
t.  Beaubien,  28  How.,  190  [64  U.  6.,  bk.  16,  L 
ed,  484];  Steam*  v.  Page,  7  How.,  810  [48  U 
8.,  bk.  12,  L.  ed.  828];  Moore  v.  Orient,  II 
How.,  69  [60  TJ.  B„  bk,  16,  L.  ed.  0881;  Marti 
v.  Whitman,  21  Wall.,  178, 186 [88 U.  S„  bk.22 
L.  ed.  482,  4861;  Goadenv.  Kimmeil,  B9  U.  8. 
901  [Bk.  25,  L.  ed.  4811;  Badger  v.  Badger,  ! 
Wall.,  87, 95  [69  U.  8.,bk.  17,  L.  ed.  886,  838] 
Woody.  Carpenter,  101  TJ.  8.,  186  [Bk.  28,  L 
ed.  8071;  Lantdale  t.  Smith,  106  U.  B.,  89 
[Bk.  27,  L.  ed.  3191. 

The  decree  of  the  Circuit  Court  diemiuing  (A 
biU  for  leant  of  equity  was  correct  and  it  aj 
firmed. 
True  copy .   Test: 

James  H.  MeKenney,  Clerk,  Sup.  Court,  D.  8 

J  JAMES  B.  CLARK,  Appt., 


(See  B.  C,  Reporter's  ed.,  TO-ST.) 

Patent  law— infringement. 

*L  Letters  patent  So.  MUD,  granted  to  Jamss  B 
Cisrk,  June  It,  UK!,  tot  an  "Improvement  in  th. 
menufaeture  or  blanka  for  carriage  thill  shackles,' 
are  not  Infringed  by  the  manufacture  of  blank 
for  shackles  In  accordance  wttb  letters  patent  No 
HnSa,  granted  to  wilus  B.  Smitb.  August*,  ino, 

L  Tho  features  of  the  Clark  patent  sib:  that,  tn 
diss,  the  arms  of  the  blank  am  bent  Into  an  obllgui 
direction  and  the  body  into  a  curved  form,  go  tfia 
Sa  parts  where  the  arms  loin  the  body  are  roundM 
on  the  outside  as  well  as  the  Inside ;  and  that  whet 
subsequently  the  curved  body  hi  r*— ' -'•--- j 
them  will  be  In  It  sufficient  metal  to  fo 
stda  epnssa,  by  being  poshi  " 

a.  The  anna  of  tbelmlthL . „ 

oblique  dlreotlon.  Its  body  is  not  curved,  the  part 

•Head  notaa  by  Jsr./asMss  Buxcanoma. 


comers,  to  form 


dtberon  the  li -„  ,  . 

— rsrde  straightening  the  back,  surpli 
pushed  towards  or  Into  the  corum 


lie  back,  between  the  ■ 

1,  In  view  of  the  state  of  the  art  and  the  terms  of 
he  Clark  patent,  It  must  be  confined  at  least  to  ■ 
ihape  whloh,  for  practical  use.  In  subsequent  mao- 
pulatlon,  has  a  diaposltlon  of  metal  wbieh  causes 
i  sharp  corner  to  be  formed  in  substantially  the 
suae  way  as  by  the  use  of  hki  blank. 

[No.  259.] 
Argued  Apr.  17, 1886,    Bedded  May  i,  1885. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Connecticut. 
The  history  and  facts  of  the  case  fully  appear 
in  the  opinion  of  the  court. 
Mr.  Wm,  Edsntr  Slmonda,  for  appellant. 
Mr.  O.  H.  P1»U,  for  appellees. 

Mr.  Juthce  Blavtchfbrd  delivered  the  opin- 
ion of  (he  court: 

This  is  a  suit  iu  equity,  brought  in  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  Connecticut,  by  James  B.  Clark  against  The 
Beecber  Manufacturing  Company,  a  Connecti- 
cut corporation,  and  D.  P.  Southwick,  for  the 
inf  ringemeDt  of  letters  patent  No. 66180 .gran ted 
to  the  plaintiff,  June  26,  1867,  for  an  "Im- 
provement in  the  manufacture  of  blanks  for 
carriage  thill  shackles."  The  main  defense  to 
the  suit  is  non-infringement.  The  Circuit  Court, 
after  a  hearing  and  two  rehearings,  dismissed 
the  bill,  holding  that  infringement  had  not 
been  proved.    7  Fed.  Rep.,  816.    The  plaintiff 


progress  of  Invention  in  making  shackle  blanks 
will  conduce  to  a  determination  of  the  ques- 
tions Involved.  A  carriage  thill  shackle  la  a 
device  by  which  the  thills  of  a  carriage  are 
hinged  to  the  axle.  The  finished  ahackle  is  a 
honzonal  plate,  with  a  pair  of  vertical  eara  ris- 
ing therefrom,  one  at  each  end  of  the  back. 
The  cockeye  on  the  end  of  the  thill  Is  received 
between  the  cars.and  a  bolt  passing  through  the 
ears  and  the  cockeye  secures  the  parts.  The 
flat  back  or  body  part  of  the  article  is  forged 
with  a  projection  at  each  side,  forming  what  is 
commonly  called  the  "clip,"  by  which  the  arti- 
cletasecuredtotheaxle.  In  forming  the  shackle, 
it  is  necessary  that  the  outside  comers,  where 
the  ears  join  the  back,  should  be  sharp,  full 
and  square,  to  obtain  a  good  bearing  on  the 
axle,  or  the  article  will  not  be  salable.  The 
old  style  of  ahackle  was  of  this  shape: 


orm  sharp  oi 


It  was  formed  by  bending  up  the  two  ears 
from  a  piece  of  metal  of  equal  thickness,  and 
the  outer  corners  became  round,  and  the  bear- 
ing on  the  axle  was  not  firm  and  true.  It  waa 
desirable  to  obtain  in  some  way  a  reservoir  or 
surplus  of  metal,  which  could  be  utilized,  in 
the  bending,  by  being  thrown  c"*  '""" 
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■  patent  No.  28114,  granted 
Mar  1. 18*0,  which  wore  reissued  to  hla  assign- 
ees, H.  D.  Smith  and  otters,  as  No.  2863,  Sep- 
tember 18,  I860.  Thorp's  blank  was  of  the  fol- 
lowing shape: 


The  two  projections  on  the  bottom  of  the  blank 
were  Intended  to  furnish  sufficient  metal  to 
make  the  outer  corners  of  the  shackle  square 
and  sharp,  when  the  ears  were  bent  in  the  di- 
rection indicated  by  the  arrows.  The  projec- 
tions were  at  the  places  where  the  arms  joined 
the  body.  Thorp's  patent  showed  a  die  for 
making  the  blank,  constructed  with  recesses  or 
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right-angled  corners,  a,  a,  thus: 
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the  blank  being  stronger  at  the  junction  of  the 
arms  and  body ,  and  the  expansion  of  the  metal, 
In  bending  the  arm,  being  compensated  for  by 
a  diagonal  contraction  of  the  metal,  which  op- 
erated to  prevent  the  destruction  of  the  cohe- 
sion of  the  particles  of  the  metal,  and  the  con- 
sequent weakening  of  the  blank  at  the  parts 
where  it  was  bent. 

Tbe  next  step  is  shown  in  letters  patent  No. 
66641,  granted  June  11,  1807,  to  Lesnder  Burns 
and  Josiah  Wilcox,  on  the  invention  of  Bums. 
That  patent  shows,  in  Fig.  7,  an  upper  die  M 
and  a  lower  die  N,  and  the  blank  made  between 
them,  with  square  corners,  L,  L,  thus: 


Fig.  7  Is  a  transverse  vertical  section  taken  In 
the  plane  of  the  line  y  y,  In  Fig.  8.  Fig.  6  is  a 
face  view  of  the  lower  die  N,  and  shows  also 
the  blank  after  ft  is  acted  on  by  the  die*.  The 
specification  states  that  if  the  arms  of  the  blank 
are  bent  up  at  right  angles,  in  a  direction  to- 
wards each  other,  perfect  square  corners  will 


Then  followed  the  patent  to  the  plaintiff,  the 
specification  and  drawings  of  which  are  as  fol- 

"This  Invention  relates  to  the  construction 
of  carriage  shaft  shackles  from  solid  blanks, 
and  to  the  shape  of  the  dies  for  forming  the 
same,  so  that,  with  the  least  amount  of  labor 
and  power,  the  said  shackle  may  be  gradually 
formed  into  the  required  shape.  In  tbe  annexed 
drawings  this  invention  is  illustrated.  Figure 
1  is  a  vertical  sectional  view  of  a  shackle  blank, 
showing  it  between  the  dies.  Figure  3  is  a  top 
or  plan  view  of  a  shackle  blank,  as  the  same  is 
formed  by  the  dies.  Similar  letters  of  reference 
indicate  like  parts.  The  blank,  which  is  made 
In  the  shape  of  a  cross,  in  the  usual  manner,  is 
placed  upon  the  lower  die  A,  and  the  upper  die 
B  is  then  forced  down  upon  It,  whereby  the 
arms,  a,  a,  of  the  blank  are  bent  into  an  oblique 
direction,  and  the  body,  b,  is  curved,  as  shown 
in  the  figure.  Tbe  portion  of  the  blank  where 
"     urns  join  the  body  is  rounded,  aa  shown. 


iug  out  sufficient  material  for  forming  the  sharp 
comers,  without  having  any  hindersome  and 
Impracticable  projections.    The  dies  are  formed 


proved,  by  practice,  to  be  the  most  expeditious 
and  simple  yet  performed,  as  it  requires  the 
least  amount  of  machinery,  and  forms  each  part 
of  the  shackle  with  just  the  required  amount 
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and  thickness  of  metal  for  completing  the 
article." 

Tbe  claims,  two  in  number,  are  these:  "  1. 
The  carriage  shaft  shackle  blank,  so  formed 
between  dies  that  the  body  b  of  the  blank  U 
curved,  substantially  as  herein  shown  and  de- 
scribed, 2.  The  dies  A  and  B,  for  making  the 
said  blank,  when  so  constructed  and  arranged 
•a  to  form  the  rounded  comers  and  the  curved 
body  of  the  said  blank,  substantially  as  herein 
shown  and  described." 

The  plaintiff,  according  to  hit  description, 
takes  a  blank  in  the  form  of  a  cross  and,  by  dies 
of  proper  shape,  bends  the  arms  of  the  blank 
Into  an  oblique  direction,  and  the  body  into  a 
curved  form,  the  result  being  that  the  parts 
where  tbe  anna  join  the  body  are  rounded  on 
theoutaldeaswellaa  the  inside;  and  when  sub- 
sequenlly  the  curved  body  is  straightened,  there 
will  be  in  ft  sufficient  metal  to  form  sharp  out- 
side corners,  by  being  pushed  out  into  them. 
The  plaintiff's  patent  stops  with  the  curved 
blank  shown  in  Fig.  1  of  his  drawings.  That 
blank  is,  in  practice,  afterwards  formed,  by 
other  dies,  Into  the  following  shape:    Putting 


the  blank  into  that  shape  is  what  the  specifica- 
tion refers  to  when  It  speaks  of  "  the  straight- 
ening of  the  body,"  and  "forming  the  sharp 

The  defendants  make  shackle  blanks  by  dies, 
under  letters  patent  No.  106235,  granted  to 
WillUB.  Smith.  August  6.  1870.  Pig.  8  of  that 
rtatent  is  a  plan  view  of  the  blank  which  the 
),  and  Fig,  4  is  an  end  view  of  the 
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that  dies  for  the  same  purpose  have  beenprevi- 
oualy  used,  as  shown  In  the  patents  to  L.  Burns, 
June  11, 1807,  and  J.  B.  Clark,  June  26, 1867. 
In  Burns'  dies,  the  body  of  the  shackle  ia  formed 
straight,  while  the  ears  are  curved,  the  curve 


»  figures,  b,  b,  are  the  ears;  if  is 
the  clip;  /  Is  the  shaft;  g  Is  the  body  of  the 
blank;  A,  A,  are  the  corners  at  the  junction  of 
the  ears  and  the  body;  H  is  the  whole  blank. 
The  corners  ft.  A,  are  formed  at  right  angles  to 
each  other.  The  specification  says,  that  the 
blank  H  is  then  placed  in  a  trimming  die,  and 
the  surplus  metal  which  projects  from  its  edges 
is  removed;  and  that  the  blank  is  then  heated, 
and  the  oblique  portions  of  the  body,  g,  are 
bent,  so  as  to  throw  the  ears,  b,  b,  upward,  in 
the  form  shown  in  Fig.  6,  in  which  operation 
the  corners,  ft,  ft,  previously  formed  at  right 
angles,  remain  unmolested,  and  are  square  and 
fan.  The  specification  says:  "  I  am  aware 
•H 


and  the 

aimwUhe.  In  Clark's  dies,  the  ears  are  formed 
straight,  but  were  arranged  on  different  lines, 
so  that  the  edge  of  tbe  blank  at  the  side  of  each 
ear  was  drawn  out  of  a  vertical  line,  which 
seriously  interferes  with  trimming  off  the  sur- 
plus metal.  I  make  no  claim  to  either  of  the 
above  or  similar  dies."  Smith's  patent  claims 
tbe  blank  so  constructed  and  formed,  and  also 


straightening  the  angularly  bent  back  of  the 
defendants'  blank,  to  get  It  into  the  shape  of 
Fig.  6  of  the  Smith  patent,  surplus  metal  waa 
not  pushed  towards  or  into  the  corners  to  form 
them,  but  the  existing  corners  were  forced 
further  apart,  to  the  extent  of  one  fourth  of  an 
Inch,  by  driving  surplus  metal  into  tbe  back, 
between  the  corners. 

We  are  of  opinion  that  this  view  is  correct. 
Besides  this,  the  arms  of  the  defendants'  blank 
are  not  bent  in  an  oblique  direction,  its  body  ia 
not  curved,  and  tbe  parts  where  the  arms  join 
the  body  are  not  rounded,  either  on  the  inside 
or  on  the  outside.  The  defendants'  blank,  aa 
in  Fig.  4  of  the  Smith  patent,  has  abundance 
of  material  near  tbe  corners  A,  A,  which  are  to 
be  sharp  and  square  and  are  already  formed, 
while  the  plaintiff's  blank,  by  reason  of  its 
rounded  corners,  has  a  deficiency  of  material 
near  tbe  points  where  the  square  corners  to  be 
formed  are  to  be. 

In  the  efforts  to  make,  by  dies,  a  shackle 
blank,  which  should  ultimately  havesharp  out- 
side corners,  tbe  inventors,  In  succession,  had 
the  Idea  of  a  reservoir  or  surplus  of  metaL 
Thorp  had  It  in  the  downward  projections. 
Burns  had  it  In  his  sharp  lower  corners  with 
curved  arms.  The  plaintiff  had  it  in  life  curved 
body  and  rounded  comers.  Smith  has  it  In  his 
shape.  But,  in  view  of  the  state  of  the  art,  and 
the  terms  of  his  patent,  the  plaintiff  must  be 
confined  to  a  curved  body,  rounded  corners  and 
oblique  arms,  or,  at  least,  to  a  shape  which,  for 
practical  use,  in  subsequent  manipulation,  baa 
a  disposition  of  metal  which  causes  a  sharp 
corner  to  be  formed  in  substantially  the  same 
way  as  by  the  use  of  his  blank.  The  defend- 
ants'  blank  does  not  have  such  a  shape, 

Decrse  affirmed. 

True  copy.    Tot: 

James  H.  UoKennajr,  Clerk,  Bap.  Court,  IT.  S. 
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Argued  Apr.  U,  l)>~'l886.    Decided  Map  4, 1885. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
Illinois. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mettrt.  Ii.  L.  Bond,  EphraJm  Bmnninn; 
and  Thorns,*  A.  Banning,  for  appellant. 

Mem  i.  Win.  A.  McKenney  and  Chajrlaa 
T.  Brown,  for  appellee. 

Jfr.  JuttKsMMthewedelivered  the  opinion 
of  the  court: 

The  bill  in  equity  was  died  by  the  appellant 
to  restrain  the  alleged  infringement  by  the  de- 
fendant, of  reissued  letters  patent  No.  9307, 
,_.,  dated  July  30,  1880;  the  original  p.itent.  No. 
I"8!  186801,  dated  March  11,  1878,  Laving  been 
issued  to  John  F.  Wollensak,  the  appellant,  for 
an  alleged  new  and  useful  improvement  in 
transom  lifters.  This  appeal  ii  from  a  decree 
dismissing  thr  *-"'  ' 

The  specific 
ore  at  follows: 

"Figure  1  isn  perspective  view,  allowing  one 
means  for  carrying  my  invention   into  opera- 


fir  ures  denote  die  san 
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Transom  lifters  have  heretofore  been  con- 
structed with  a  long  upright  rod  or  handle 
Jointed  at  its  upper  end  to  a  |lif  ting  arm  which 
extends  to  and  It  connected'  with  the  tide  or 
edge  of  the  transom  sash,  the  sash  being  opened 
or  closed  by  a  vertical  movement  of  the  lorn* 
rod.  When  thus  constructed  the  upright  rod 
is  liable  to  be  bent  by  the  weight  of  the  tran- 
|  torn,  owing  to  toe  want  of  support  at  or  near 
the  point  of  junction  between  the  long  rod  and 
the  lifting  arm. 

The  object  of  my  invention  is  to  remedy  this 
difficulty;  and  to  such  end  it  consists  in  pro- 
viding the  proper  support,  or  support  and 
Elide,  for  the  upper  end  of  the  lifting  rod  dur- 
g  its  vertical  movements  and  while  at  rest. 

This  may  be  accomplished  in  a  variety  of 
ways,  one  of  which  I  will  now  proceed  to  de- 
scribe in  detail,  although  I  wish  it  clearly 
understood  that  I  do  not  limit  my  invention  to 
this  construction,  but  regard  It  as  covering 
broadly  any  construction,  combination  or  ar- 
rangement of  parts  which  shall  support  the 
long  or  operating  rod  and  prevent  it  from  being 
bent  or  displaced  by  the  weight  of  the  transom. 

In  the  drawings,  D  is  the  door;  T,  the  tran- 
som sash,  pivoted  at  top,  bottom  or  middle,  at 
preferred;  A,  the  lifting  arm  that  connects  the 
sash  to  the  upright  rod;  U,  the  upright  rod, 
pasting  through  two  guides,  G  Q',  one  above 
and  one  below  the  point  of  Junction  with  the 
lifting  arm;  R,  a  friction  roller,  secured  to  the 
lifting  rod  so  as  to  bear  against  the  wall 
and  support  said  rod  at  its  point  of  junction 
with  the  lifting  arm;  n,  n,  notches,  cut  in  the 
upright  rod  to  receive  the  end  of  the  set  screw ; 
and «,  a  set  screw  arranged,  in  connection  with 
the  lower  guide  and  the  rod  TJ,  so  at  to  be  con- 
venient of  operation  fpr  the  purpose  of  fixing 
the  transom  »t  any  required  angle.  The 
uungnt  rod  is  thus  supported  at  three  points, 
i  to  wit:  above,  below  and  at  the  Joint  where  it 
sustains  the  weight  of  the  transom.  It  can  also 
be  adjusted  and  securely  fattened  so  as  to  open 
the  sash  as  much  or  ss  little  as  may  be  desired, 
and  to  lock  it  in  that  position. 

Having  thus  described  my  Invention,  what  I 
claim  as  new  lit 

1.  The  combination,  with  a  transom,  its  lift- 
ing arm  and  operating  rod,  of  a  guide  for  the 
upper  end  of  the  operating  rod,  to  prevent  It 
from  being  bent  or  displaced  by  the  weight  of 
the  transom. 

2.  The  roller  R,  arranged  at  the  junction  of 
the  lifting  arm  A  and  upright  rod  TJ,  in  a  tran- 
som lifter,  substantially  at  and  for  the  purpose 
described. 

The  guide  G',  arranged  above  the  junction 
of  the  lifting  arm  and  upright  rod,  in  combina- 
tion with  the  prolonged  rod  TJ,  the  guide  Q, 
and  arm  A,  substantially  as  and  for  the  pur- 
pose specified." 

The  defenses  relied  on  were,  that  the  alleged 
invention  waa  not  patentable;  that  it  bad  been 
anticipated  byBayleyandHcCluskey,  to  whom 
a  patent  had  been  granted,  dated  July  7,  1868, 
iin.  79041,  for  an  improvement  in  railroad  car 
»  Mutilators:  and  that  the  defendant's  device, 
secured  to  him  by  a  patent  dated  AprD  6, 1880, 
No.  226368,  did  not  infringe  that  of  the  appel- 
lant. 
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"Hj  object  <•  to  construct  a  lifter  which  will 
always  be  ready  for  use  and  answer  equally 
well  for  all  kinds  of  transoms,  no  matter  how 
the  «ame  may  be  hinged,  without  exchanging  or 
altering  any  of  the  parts,  in  a  simple  and 
durable  manner. 

In  the  drawings  forming  part  of  this  Bpocifl- 
cation.  Figures  1  and  2  show  a  front  view  and 
side  elevation  of  my  lifter  attached  to  a  transom 
hinged  below.  Figs.  8  and  4  show  the  lifter 
for  transoms  hinged  above.  Fig.  0  shows  a 
front  view  of  the  lifter  attached  to  a  ventilating 
opening  hanging  obliquely:  Fig.  6  shows  the 
lifter  attached  to  a  transom  hinged  sidewise. 
Fig.  7  shows  the  lifter  attached  to  a  skylight. 
Fig.  8  shows  a  front  view,  Fig.  9  a  vertical 
longitudinal  section,  and  Fig.  10  an  inverted 
plan,  of  the  casing.  Figs.  11  and  12  show  the 
top  of  lifting  rod  with  adjusting  block.  Fig. 
IS  shows  the  lower  part  of  the  lifting  rod  with 
handle  attachment. 

Like  letters  of  reference  indicate  like  parts. 

The  casing  A,  which  is  screwed  to  thndoor 
frame,  Is  provided  on  the  front  plate  with  a 
long  slot,  a.  Sliding  loosely  up  and  down  in 
this  casing,  A,  is  the  adjusting  block  B,  which 
protrudes  by  the  ear  b,  forming  part  of  this 
block,  through  slot  a.  Affixed  to  block  B  is  the 
lifting  rod  C,  In  such  a  manner  as  to  allow  the 
rod  to  turn  In  said  block.  For  this  purpose  the 
block  is  provided  with  a  wide  slot,  as  shown  in 
Figs.  9  and  12,  Into  which  fits  loosely  the  pin 
d,  which  penetrates  the  rod  C. 

Attached  to  the  transom  in  a  position  which 
is  regulated  by  and  depends  upon  the  manner 
of  hinging  the  same,  at  about  midway  between 
the  outer  swinging  point  and  the  center  of 
hinge,  is  the  bracket  or  loop  D.  Attached  to 
this  loop  is  the  connecting  link  or  arm  B,  which 
connects  at  its  other  end  to  the  ear  &  of  the 
adjusting  block. 

A  look  at  the  drawings  will  show  that  the  up- 
ward or  downward  movement  of  the  adjusting 
block,  caused  by  the  respective  movement  of 
the  lifting  rod,  will  be  followed  by  a  swinging 
movement  of  the  transom  on  Its  hlnget,  through 
the  agency  of  the  universal  link  or  arm  E. 

The  inner  face  of  the  casing  A  {shown  in 
Fig.  9)  1*  provided  with  a  series  of  notches,  a. 
The  upper  end  of  the  rod  C  is  provided  with  - 


at  its  other  end  in  a  groove,  /,  at  the  top  of 
rod  O.  This  spring  F  has  the  tendency  to  hold 
the  rod  C,  which  turns  loosely  in  the  block  B, 
m  such  a  position  as  to  cause  the  pfn  if,  which 

E  rejects  on  both  sides  of  the  block  B,  to  fall 
■10  oneof  the  notches  a  provided  in  the  casing. 
Thus  the  rod,  with  block  B  and  universal  link 
E,  la  belli  in  place  by  the  action  of  spring  Fand 
pin  d,  and  can  be  moved  only  by  turning  the 
rod  C  slightly  on  its  axes,  so  as  to  disengage  the 
pin  d  from  the  notch  e. 

It  will  be  seen  that,  whenever  the  hand  of 
the  operator  should  happen  to  loose  its  hold 
upon  the  rod,  the  spring  F  will  cause  the  pin  d 
to  fall  into  the  next  notch  and  arrest  the  further 
movement  of  the  block  B,  and  thereby  the  move- 
ment of  the  transom.  The  transom  may  thus 
be  locked  at  any  desired  position. 

The  rod  0  is  provided  at  its  lower  end  with 
handle  H,  arranged  with  an  opening  for 


finger  so  that  the  rod  may  be  with  convenience 
turned  and  lifted  or  lowered  at  will. 


For  transoms  hinged  at  the  lower  edge  of  t  he 
frame  (shown  in  Figs.  1  and  2)  the  transom  with 
loop  D  hangs  iu  the  universal  link  E.  The 
casing  A  with  adjusting  block  is  fixed  above. 
When  operating  the  same,  the  block  bears  with 
its  shoulders  h  upon  the  inner  face  of  casing  A. 

For  transoms  hinged  at  the  upper  frame,  as 
shown  In  Figs.  8  and  4,  the  casing  is  fastened 
below,  so  that  the  adjusting  block  maybe  held 

Sr  the  lowest  notch  e.  While  the  transom  is 
osed.the  universal  link  hangs  downward  from 
the  loop  D.  In  this  case,  when  operated,  the 
bearing  between  block  and  casing  is  reversed, 
and  U  taken  up  by  a  pin  g,  penetrating  through 
the  ear  of  the  block  and  resting  upon  the  outet 
face  of  the  casing  A. 
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For  oblique  transoms  the  lifter  Is  affixed  aa 
shown  in  Fig.  0.  Fig.  fl  shows  a  transom 
hinged  at  the  side.  The  casing  or  lifter  is  af- 
filed vertically  at  the  hinged  side,  the  adjust- 
ing block  being  In  the  highest  notch  when  the 
transom  is  closed. 

For  transoms  hinged  in  the  middle,  the  lifter 
maybe  affixed  either  above  or  below  the  hinged 
center.  For  skylights,  the  lifter  is  affixed  aa 
shown  in  Fig.  7. 

It  will  be  seen  that  the  universal  link  E.with 
Its  two  swiveling  loop  ends,  will  always  be 
ready  to  form  a  connection  between  the  transom 
loop  D  and  the  ear  J  of  the  adjusting  block,  no 
matter  which  way  the  transom  maybe  binged. 
What  I  claim  as  my  invention,  and  desire  to 
secure  by  letters  patent,  is: 

1.  The  casing  A,  with  slot  a,  containing  the 
adjusting  block  B,  with  upright  rod  C,  in  com- 
bination with  cbain  linkE  and  loop  D,  all  ar- 
ranged and  constructed  in  the  manner  as  shown, 
and  for  the  purpose  specified. 
[»*]  2.  The  adjusting  block  B,  rod  C,  pin  d,  and 
spring  F,  In  combination  with  cosing  A,  pro- 
vided with  slot  a  and  notches  r,  t,  for  the  pur- 
pose set  forth." 

The  specification  of  the  complainant's  patent 
undertakes  broadly  to  describe  the  invention, 
intended  to  embrace  in  it,  as  "any  construction, 
combination  or  arrangement  of  partawhich  shall 
support  the  long  or  operating  rod  and  prevent 
It  from  being  bent  or  displaced  by  the  weight 
of  the  transom."  But,  having  reference  to  the 
state  of  the  art  at  the  date  of  the  alleged  inven- 
tion, and  the  claims  of  the  patent,  the  patentee 
must  be  limited  to  the  combination,  with  i 
transom,  its  lifting  arm  and  operating  rod,  of  i 
guide  for  the  upper  end  of  the  operating  rod, 
prolonged  beyond  the  junction  with  the  rifting 
arm,  so  as  to  prevent  the  operating  rod  from 
being  bent  or  displaced  by  the  weight  of  the 
transom. 

Putting  by  the  question  whether  tills  is  a  pa- 
tentable invention,  in  view  of  the  existing  -•-•■■ 
of  the  art.  the  claini  must  be  regarded  as  a 
row  one  and  limited  to  the  particular  combina- 
tion described.  In  that  view,  the  defendant's 
arrangement  is  no  infringement.  The  differ- 
ence between  the  two  devices  is  pointed  out.and, 
as  we  think,  satisfactorily,  by  Mr.  Dayton,  an 
expert  witness  on  behalf  of  the  defendant.  He 
says:  "  When  the  sash  Li  opened  in  the  Reihcr 
transom  not  an  ounce  of  Its  weight  falls  upon, 
either  laterally  or  obliquely,  the  upright  rod. 
The  Reihcr  transom  is  provided  at  its  lower  end 
with  a  block  which  rune  in  a  guide,  and  which 
Is  so  constructed,  with  inner  flanges  and  an  ex- 
ternal pin,  arranged  to  bear  respectively  upon 
the  inner  and  outer  faces  of  the  slotted  guide 
which  be  employs,  and  which  is  fixed  on  the 
frame,  as  to  receive  all  the  pressure  resulting 
from  the  weight  of  the  transom.  The  handle 
or  the  long  upright  rod  in  the  said  Reiher  tran- 
som is  designed  and  serves  wholly  as  a  means 
of  reaching  the  foot  of  the  lifting  arm  and  push- 
ing it  upward  or  drawing  it  downward.  As  I 
before  stated,  not  a  particle  of  Inward  or  lateral 
pressure  falls  upon  the  end  of  this  rod  by  rea- 
son of  the  weight  of  the  transom..  In  my  judg- 
ment, such  upright  rod  may,  for  this  purpose, 
li  well  be  absent  as  present.    I  stated  that  the 
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end  of  the  lifting  rod.    To  be  accurate,  I  also     [95 
state  that  it  serves,  additionally,  to  operate  a 
novel  locking  device  with  which  said  foot  piece 
of  the  lifting  arm  is  provided. 

80  far,  then,  as  the  function  of  the  guide  Q' 
in  the  Wollensak  patent,  or  the  upper  guide  In 
the  numbers  1  ana  3  of  the  Wollensak  transom 
model,  is  concerned,  I  find  that  the  Reiher  tran- 


exhibited  in  the  Wollensak  transom  model. 

In  my  judgment  the  improvements  of  Mr. 
Reiher,  as  exemplified  in  the  Reiher  transom 
exhibit,  are  based  upon  and  proceed  from  a 
totally  different  point  in  the  stale  of  the  art  of 
transom  lifters,  from  that  admitted  to  be  old  in 
the  passage  quoted  from  Wollensak's  patent 
specifications,  and  upon  which  Wollensak's  im- 
provements are  based.  It  is  a  matter  of  com- 
mon knowledge,  I  believe,  and  it  is  certainly 
within  my  personal  knowledge,  that  transoms 
or  flap  windows  were,  long  prior  to  the  date  of 
Wollensak's  original  patent,  provided  with  a 
pivoted  brace,  the  foot  of  which  was  movable 
against  the  frame  of  sucb  window  or  door. 
This  Is  precisely  the  point  in  the  art  to  which 
Mr.  Reiher  In  his  transom  lifter  has  applied  his 
improvements.  His  Improvements  do  not  in- 
volve the  removal  of  the  weight  of  the  transom 
from  a  direct  bearing  against  the  frame  at  the 
foot  of  the  lifting  arm,  and  have  not  that  ob- 
ject. Hr.  Reiher  sought,  evidently,  only  to 
provide  a  ready  locking  device  by  which  tbe 
foot  of  the  lifting  arm  may  be  secured  at  any 
point  quickly,  and  by  which  he  may  at  once 
reach  the  locking  device  and  lift  the  transoms 
through  the  medium  of  the  long  upright  rod. 
Said  long  upright  rod  In  his  case  Is  not,  there- 
fore, made  stronger  or  weaker  with  a  view  to 
prevent  Its  bending,  and  is  only  strong  enough 
in  any  case  to  enable  him  to  push  up  the  foot 
of  the  lifting  arm;  and,  by  rotating  tie  rod,  to 
unlock  his  novel  fastening  device.  There  was 
no  fault'  in  the  old  structure  upon  which  Hr. 
Reiher  has  made  his  improvements  like  that  as- 
signed to  the  old  device  upon  which  Wollensak 
has  improved,  namely:  the  bending  of  the  ver- 
tical rod  having  a  lifting  rod  connected  there- 
with, because  said  lifting  arm  did  not,  in  the 
old  device  attacked  by  Reiher,  have  any  verti- 
cal rod  at  all,  and  because  the  lifting  arm  din-  [©< 
tinctly  bore  against  the  frame  instead  of  against 

It  follows  that  the  decree  of  the  Circuit  Court, 
dismissing  the  bill  for  want  of  equity,  was  cor- 
rect,   lit* accordingly  affirmed. 
True  copy.    Test : 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8, 


BEN.  H.  SMITH  am  L.  H.  SPRINGER.  M       J.1 
Admr.  of  William  H.  Todd,  Deceased, 
AppU.,  „ 

JOSEPH  H.  WOOLFOLK. 

(Bee  B.  0-,  Beporterl  ed.,  MS-ISO) 
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they  are  served  with  process  or  enter  their  volun- 
tary appcaranoe. 

&.  Where  a  petition.  Bled  subsequent  to  e  decree. 
Instituted  a  new  litigation  on  new  and  distinct  Is- 
sues not  raised  by  the  original  pleadings,  and  which 
oould  not  have  beeD  properly  raised  by  amendment, 
and  between  parties  who  were  complainant*  In  the 
original  cause,  service  of  process  on  the  parties 
against  whom  relief  Is  sought  is  necessary. 

S.  The  statutes  of  Arkansas  do  not  authorise  ser- 
rloe  of  process  by  letter  or  on  the  attorney  of  a 

l.  A  complainant  can  have  a  decree  against  an- 
other complainant  upon  a  supplemental  or  amended 
bill  only  upon  notice  to  the  latter.  If  at  nil. 

5.  A  decree  against  a  party  who  has  not  been 
beard,  and  has  hud  no  chance  to  be  beard,  la  not  a 
judicial  determination  of  his  right*,  and  is  not  en- 
titled to  respect  In  any  other  court. 

8.  Under  the  deoiBiona  of  the  Supreme  Court  of 
Arkansas),  to  bar  a  suit  for  the  foreclosure  of  a 
mortgage  there  must  not  only  bo  an  adverse  pos- 
session for  such  a  length  of  time  as  would  bar  an 
action  of  ejectment,  but  there  must  bo  an  open  and 
notorious  denial  of  the  m  rtaagee's  title. 

[No.  241.J 

Argtud  and  wbmxtted  Apr.  9,  1835.     Decided 

May  4,  1886. 


The  history  and  facta  of  the  case  appear  In  the 

Statement  bf  Mr.  Jtutiee  Woods : 

The  bill  in  this  case,  was  filed  by  Joseph  8. 
Woolfolk  to  foreclose  a  mortgage  executed  to 
him  by  Willlnm  H.  Todd,  the  Intestate  of  L. 
E.  Springer,  one  of  the  appellants,  upon  the 
Belleview  plantation,  situate  id  Chicot  Count v, 
Arkansas. 

The  record  discloses  the  following  facts:  Jun- 
ius W.  Craig,  acitizen  of  Arkansas,  and  tbeown- 
erof  the  Belleview  plantation,  had,  on  December 
5, 1856,  mortgaged  it  to  Mrs.  Lucy  D.  Craig,  the 
widow  of  his  brother,  to  secure  $41,866  owing  by 
him  to  her.  Some  time  after  the  date  oi  the 
mortgage, Mrs.  Craig  intermarried  with  Joseph 
H.  Woolfolk,  the  appellee.  Junius  W.  Craig 
died  on  September  17,  1858.  On  March  16, 
1866,  Joseph  H.  Woolfolk  and  Lucy  D.,  bis 
wife,  William  H.  Frazier,  assignee  of  A.  D, 
Kelly  4  Co.,  William  H.  Todd  and  others,  in 
behalf  of  themselves  and  all  other  creditors  of 
.*<  the  estate  of  Junius  W.  Craig,  filed  their  bill  in 
J  equity  in  the  Circuit  Court  of  Chicot  County, 
Arkansas,  against  Emma  J.  Wright,  executrix 
of  the  last  will  of  Junius  W.  Craig,  and  others. 
for  the  settlement  of  his  estate.  The  case  is 
styled  in  the  record,  "  The  Creditor*  ofJunitu 
W.  Oraig  r.  Emma  J.  Wright,  Executrix,  and 
others."  The  bill  alleged  that  many  debts  had 
been  proven  against  the  estate,  amounting  in  all 
to  the  sum  of  $286,389.34,  among  which  wan 
the  debt  above  mentioned  due  to  Mrs.  Lucy  D. 
Woolfolk,  a  debt  due  to  Frazier,  assignee  of  A. 
D.  Kelly  &  Co.,  for  145,607.76,  and  a  debt  due 
to  Todd  for  $47,181.60.  The  prayer  of  the  bill 
was  that  the  hinds  of  the  estate  might  be  sold  and 
the  proceeds  distributed  among  the   creditors. 

On  August  30, 1867,  the  plaintiffs  in  the  orig- 
inal bill,  including  William  H.  Toed  and  Jo- 
seph 8.  Woolfolk  and  Lucy  D.,  bis  wife,  filed 
•  supplemental  bill  of  revivor,  in  which,  among 
other  things,  they  averred  the  pendency  of  an 
intervention  filed  by  Woolfolk  and  wife  in  the 
Chancery  Court  of  Jefferson  County,  in  the 
Stale  of  Kentucky,  praying  to  have  the  debt 
due  them  satisfied  out  of  the  property  of  the  e*- 
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____  jf  Craig  iii  Kentucky,  The  supplemental 
bill  prayed  the  same  relief  as  the  original  bill 
The  lands  of  the  estate  were  brought  to  sale  in 
accordance  with  the  prayer  of  the  bill,  and  most 
of  them,  including  the  Belleview  plantation, 
were  purchased  by  Todd.  Upon  a  report  of 
the  sale,  the  share  of  Mrs.  Woolfolk  in  the  pro- 
ceeds was  found  by  the  court  to  be  $9,831,  and 
Todd,  having  paid  a  small  part  of  this  sum, 
Woolfolk,  for  the  residue,  took  the  two  notes 
of  Todd,  payable  to  himself,  for  $4,248.20  each, 
to  secure  which  Todd  executed  to  bim  a  mort- 

fuge  on  the  Belleview  plantation.  The  court 
aving  distributed  the  proceeds  of  the  sales  of 
the  lands,  directed  the  receiver  to  collect  the 
available  assets  of  the  estate  and  report  to  the 
next  term  of  the  court  By  his  reports  subse- 
quently made  it  appeared  that  the  receiver  had 
been  able  to  collect  only  the  sum  of  $157,  which 
the  court  allowed  bim  to  retain  as  his  compen- 
sation, so  that  nothing  remained  of  the  original 
cause  in  which  Woolfolk  and  his  wife  were  in 
any  way  concerned. 

Afterwards,  on  April  IS,  1860,  during  a  va- 
cation of  the  court,  Todd,  who  had  become  by  .,„, 
assignment  the  owner  of  the  claim  of  A.  D  I***  J 
Kelly  &  Co.,  filed  a  petition  in  the  case  of  Tht 
Creditor*  of  Craig  v.  Emma  J.  Wright,  Execu- 
trix, and  others,  in  which  he  alleged,  among 
other  things,  that  Woolfolk  and  wife  had 
brought  suit  in  the  Chancery  Court  of  Louis 
villc,  Kentucky,  against  Todd  and  the  heirs  of 
Craig,  to  subject  to  the  payment  of  the  balance 
due  Mr. Woolfolk  from  the  estate  of  Craig,  cer- 
tain real  estate  in  the  City  of  Louisville.  The 
petition  averred  that  the  proceeds  of  the  Louis- 
ville real  estate  should  be  first  applied  to  the 
satisfaction  of  the  claim  of  A.  D.  Kelly  &  Co., 
which  had  been  classed  as  a  preferred  debt  by 
the  Probate  Court  in  Arkansas,  and  prayed  that 
Woolfolk  and  wife  might  be  required  to  ac- 
count for  any  proceeds  of  the  Louisville  real  es- 
tate received  by  them,  according  to  the  rights 
of  creditors  as  declared  by  the  Arkansas  Pro- 
bate Court;  the  purpose  of  the  petition  being  to 
subject  the  money  arising  from  the  sale  of  the 
Louisville  property  to  the  payment  first  of  the 
claim  of  A.  D.  Kelley  &  Co.,  owned  by  Todd. 

Upon  this  petition  the  Chicot  Circuit  Court 
made  an  order  that  Wonifolk  and  wife  answer 
the  same  on  or  before  t  he  third  day  of  the  next 
term  and  that  in  default  thereof  the  petition 
should  be  taken  as  confessed,  and  that  service 
of  the  order,  "  by  letter  or  on  attorneys  of  said 
parties,  be  sufficient  service  thereof," 

The  statutes  of  Arkansas  do  not  authorize 
service  of  process  in  either  of  the  methods  di- 
rected by  the  order.  Nevertheless,  the  sheriff 
returned  that  be  bad  served  the  order  by  mail- 
ing a  copy  thereof  to  Woolfolk  and  wife,  di- 
rected to  their  address,  without  naming  it.  C. 
H.  Carlton,  upon  whom,  as  attorney  of  Wool- 
folk  and  wife,  it  appeared  that  a  copy  of  the 
order  had  been  served,  filed  a  writing  in  the 
case,  in  which  he  saia  he  was  not  their  attor- 
ney, but  the  attorney  of  Todd,  the  petitioner, 
and  disclaimed  any  Interest  in  the  cause  on  be- 
half of  Woolfolk.  Upon  these  facto  the  court 
decided  that  there  had  been  sufficient  service  of 
the  order. 

Todd  having  died,  the  Chicot  County  Circuit 
Court,  on  January  23, 1830,  by  its  order  entered 
In  the  case  of  The  Creditor*  of  Craig  t.  Emma  J. 
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stead:  and  upon  the  same  day  decreed,  among 
other  things,  that  said  L.  II.  Springer,  as  ad- 
ministrator of  Todd,  ' '  have  and  recover  of  and 
from  Lucy  D.  Woolfolk  and  Joseph  H.  Wool- 
folk  the  sum  of  187,990.69  out  of  the  said  funds 
and  assets  In  their  hands"  of  the  estate  of  Jun- 
ius TV.  Craig,  "  and  that  payment  thereof  bo 
enforced  by  execution  as  upon  executions  at 
law." 

This  decree  was  based  upon  the  report  of  a 
master  who  returned  into  court  none  of  the  ev- 
idence, If  there  was  any,  upon  which  it  was 
based. 

Before  the  decree  Just  reciter!  was  nude, 
Woolfolk,  on  October  27, 1879,  brought  In  the 
Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Arkansas  the  present  salt,  to  en- 
force, by  the  foreclosure  of  the  mortgage  made 
to  secure  them,  payment  of  one  of  the  two  notes 
for  $4,243  20  (the  other  having  been  patd)jgiv- 
en  by  Todd  to  him  for  the  share  of  Mrs.  Wool- 
folk  in  the  proceeds  of  the  sale  of  the  Belle- 
view  plantation.  L.  H.  Springer,  the  admin- 
istrator  of  Todd's  estolc,  and  Ben.  H.  Smith, 
who  before  the  death  of  Todd  had  acquired  all 
his  title  to  the  mortgaged  premises,  were  made 
defendants. 

Smith  In  his  answer  Insisted  upon  bis  right 
to  set  off  the  decree  rendered  against  Woolfolk 
and  wife, in  favor  of  the  administrator  of  Todd's 
estate,  by  the  Circuit  Court  of  Chieot  County, 
on  January  38, 1880,  and  set  up  the  seven  years' 
Statute  of  Limitation b  of  the  State  of  Arkansas 
In  bar  of  the  suit. 

Springer,  the  administrator,  adopted  the  an- 
swer of  Bmith,  and  offered  to  set  off  so  much 
of  the  decree  in  favor  of  Todd  mentioned  In 
the  answer  of  Smith,  as  would  satisfy  the  de- 
mand of  the  plaintiff. 

Woolfolk,  whose  deposition  was  taken,  testi- 
fied that  since  October,  1868,  Carlton,  on  whom 
the  order  of  the  court  above  mentioned  was 
served,  had  not  been  his  attorney,  and  that  be 
himself  had  never  heard  of  the  petition  of  Todd 
until  after  the  final  decree  had  been  rendered 
thereon,  and  that  his  wife,  Lucy  D.  Woolfolk, 
had  died  in  1878,  four  years  before  the  entry 
of  the  decree;  that  from  the  year  185ft  until  her 
dead)  she  had  resided  In  Kentucky,  and  that  he 
had  resided  there  all  bis  life. 
147]  The  deed  of  the  receiver  to  Todd  for  the 
Belleview  plantation  was  executed  on  October 
38,  1868.  It  appeared  from  the  evidence  that 
Todd  and  the  appellant  Smith,  who  claimed 
under  him,  had  been  in  possession  of  the  mort- 
gaged premises  ever  since  that  date. 

Upon  final  hearing,  the  Circuit  Court, on  No- 
vemoer  2, 1881,  rendered  adecree  in  favor  of  the 

Slaintiff  for  (9,743,  to  bear  interest  from  the 
ale  of  the  decree,  and  in  default  of  payment 
ordered  a  sale  of  the  mortgaged  premises  to  sat- 
isfythesame.  From  this  decree  the  defendants, 
Benjamin  H,  Smith  and  Springer,  adminis- 
trator of  Todd,  have  appealed. 
Mtmrt.  T.  W.  Compton  and  A.  H.  Gsir- 


Jfr.  Jutti&s  Woods  delivered  tbe  opinion  of 
the  court: 
The  decree  of  tbe  Circuit  Court  was  justified 

imr.  k 


both  of  tbe  d 

Smith  were  maintained. 

We  shall  consider  first  the  defense  of  set-off 
based  upon  the  record  of  the  proceedings  and 
decree  of  the  Circuit  Court  of  Chicot  County. 

We  are  of  opinion  that  the  decree  of  the  Chicot 
Circuit  Court,  made  on  the  38th  day  of  October, 
1888,  was,  so  far  as  It  coocemedjjoseph  H .  Wool- 
folk  and  Lucy  D.,  his  wife,  a  final  decree  in 
tbe  cause,  and  they  were  bound  to  take  no  no- 
tice of  the  subsequent  proceedings,  unless  they 
were  served  with  process  or  entered  their  vol- 
untary appearance.  By  tbat  decree  the  rights 
of  the  parties  then  before  the  court,  as  stated  in 
tbe  original  bill,  and  all  the  assets  of  the  estate 
of  Craig  actually  or  constructively  within  the 
Jurisdiction  of  the  court,  were  disposed  of.  It 
is  true  the  receiver  was  directed  by  the  decree 
to  proceed  to  collect  the  available  assets  of  the 
estate.  Bat,  as  has  been  stated,  only  a  small 
sum  barely  sufficient  to  pay  the  receiver's  com- 
pensation, was  collected  by  him,  and  this  ha 
was  allowed  to  retain  by  the  decree  of  the  court.  r\fo- 
The  petition  filed  by  Todd,  and  tbe  proceedings  •■*""• 
thereon  subsequent  to  tbe  decree  of  October  38, 
1868,  bad  no  reference  to  any  additional  assets 
collected  by  the  receiver  after  that  date. 

If  the  matter  set  up  in  the  petition  of  Todd 
had  been  offered  as  an  amendment  to  the  origi- 
nal bill  when  the  hitter  was  on  final  hearing 
and  Woolfolk  and  wife  were  before  tbe  court, 
there  is  no  rule  of  equity  pleading  and  practice 
or  of  the  jurisprudence  of  Arkansas  by  which 
such  an  amendment  could  have  been  allowed 
and  have  hecome  the  basis  of  a  decree.  Shield* 
v.  Hamuli,  17  How.,  130  [68  U.  S„  bk.  15,  L. 
ed,  1581:  Hardin  v.  Boyd,  118  U.  S.,  756  [Bk. 
38,  L.  ed.  1141];  Walker  v.  Byeri,  14  Ark.,  246. 
As  was  said  by  this  court  in  Shield*  v.Barrow, 
ttbitupra.  "it is  far  better  to  require  the  com- 
plainant to  begin  anew.  To  insert  a  wholly 
different  case  is  not  properly  an  amendment 
and  should  not  be  considered  within  tbe  rules  on 
that  subject,"  So  tbat  even  if  the  decree  made 
on  tbe  original  bill  was  not  final,  the  petition 
filed  by  Todd  was  so  radical  a  departure  from 
the  case  made  and  relief  prayed  by  the  original 
bill  as  to  be  a  new  suit  and  require  service  of 

8 recess  on  the  parties  made  defendant  thereto. 
I  instituted  anew  litigation  on  new  and  dis- 
tinct issues  not  raised  by  the  original  pleadings, 
and  between  parties  who  were  complainants 
in  tbe  original  cause. 

It  is  settled  that  one  defendant  cannot  havea 
decree  against  a  codefendant  without  a  cross 
bill, with  proper  prayer,  and  process  or  answer, 
as  in  an  original  suit.  Walker  v.  Byeri  [tupra] ; 
GantfsDig.,  §4559;  Cullum  v.  Erwin,  4  Ala., 
452;  Cumminai  v.  OiU,  6  Ala.,  562:  Shelby  v. 
Smith,  3  A.  K.  Harsh,  504.  It  follows,  from 
the  reason  of  this  rule,  that  If  one  complainant 
can,  under  any  circumstances,  have  a  decree 
against  another  upon  a  snpplemen  tal  or  amended 
bill,  it  must  be  upon  notice  to  tbe  latter.  After 
a  decree  disposing  of  tbe  Issues  and  in  accord- 
ance with  the  prayer  of  a  bill  had  been  made, 
it  is  not  competent  for  one  of  the  parties, 
without  a  service  of  new  process  or  appearance, 
to  institute  further  proceedings  on  new  issues 
and  for  new  objects,  although  connected  with 
the  subject-matter  of  the  original  litigation  by 
merely  giving  the  new  proceedings  the  title  of 
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tno  original  nuae.  If  his  bill  begins  a  new 
[140]  litigation,  the  parties  against  whom  he  seeks 
relief  are  entitled  to  notice  thereof,  and  without 
it  they  will  not  be  bound.  For  the  decree  of  a 
court  rendered  against  a  party  who  bus  not  been 
heard,  and  has  had  no  chance  to  be  heard,  ii 
not  a  judicial  determination  of  his  rights,  and 
is  not  entitled  to  respect  in  any  other  court. 
Wind**  v.  McVeigh,  96  U.  8.,  274  [Bk.  S3,  L. 
ed.  914]. 

TJpon  the  original  bill,  filed  in  toe  Chicot 
Circuit  Court  by  Todd,  it  was  not  possible, 
therefore,  for  Todd  to  cet  a  valid  money  decree 
against  Woolfolk  and  his  wife  without  new 
and  adversary  pleadings  and  service  of  process 


these  principles  of  law,  and  were  not  bound  to 
take  notice  of  the  petition  of  Todd  and  the  pro- 
ceedings thereunder. 

Todd  and  bis  counsel  appear  to  have  seen  the 
necessity  of  notice  to  Woolfolk  and  his  wife, 
and  made  an  attempt  to  give  them  notice  of 
the  petition  tiled  by  Todd.  But  the  record 
shows  that  no  lawful  notice  was  served  on  them. 
It  fails  to  show  notice  of  any  kind. 

The  only  service  which  the  defendants  assert 
to  have  been  made  on  Woolfolk  and  wife  was 
the  service  on  Carlton  as  their  attorney,  who 
was  not  their  attorney,  but,  as  he  averred,  the 
attorney  of  Todd,  the  petitioner,  and  the  mail- 
ing to  their  address,  by  the  sheriff,  of  the  copy 
of  the  order.  Conceding  that  these  kinds  of 
service,  if  executed  according  to  law,  were  good 
under  the  Statute  of  Arkansas,  which  they 
are  not,  they  would  have  been  but  substituted 
service,  and  could  not  support  a  personal  de- 
cree against  Woolfolk  and  wife.  Fmnotur  v. 
Neff,  95  U.  8.,  714  JBk,  34,  L.  ed.  BWhHw*. 
tw*!v.  Rydf,B6U.  S.,478[Bk.25,L.  ed.  2871; 
Brooklyn  v.  Int.  Co.,  99  U.  8.,  862  [Bk.  26,  L. 
ed.  4161;  Bmpin  v.  Darlington,  101  U.  8.,  87 
[Bk.  23,  L.  ed.  878]. 

It  follows  that  the  record  of  the  proceedings 
and  decree  of  the  Circuit  Court  of  Chicot 
Count y,  subsequent  to  the  decree  made  in  the 
case  of  Craig  v.  Wrtoht,  executrix,  and  others, 
on  October  28, 1868,  was  not  binding  upon 
Woolfolk  and  wife,  and  could  not  be  received 
in  evidence  against  them.  As  this  record  con- 
tained the  only  proof  offered  by  the  appellants, 
of  any  set-off  in  behalf  .of  any  one  whatever 
against  the  mortgage  debt  due  from  Todd  to 
[150]  Woolfolk  which  the  present  suit  was  brought 
to  enforce,  it  follows  that  the  defense  of  set-off 
pleaded  in  the  answers  of  the  appellants  failed 
for  want  of  proof,  even  conceding  that  they 
were  entitled  to  make  the  set-off. 

It  remains  to  consider  the  plea  of  the  Statute 
of  Limitations.  The  note  secured  by  mortgage, 
which  is  the  basis  of  this  suit,  fell  due  October 
80. 1870,  and  the  suit  was  brought  October  27, 
1879.  Itisinsistedthatthesultto  foreclose  the 
mortgage  was,  under  the  law  of  Arkansas, 
barred  in  seven  yearsfrom  the -maturity  of  the 
note.  In  the  case  of  Birnie  v.  Main,  29  Ark., 
691,  It  was  declared  by  the  Supreme  Court  of 
ArkanssB,thnt,"tobsrasuitfor  the  foreclosure 
of  a  mortgage,  there  must  not  only  be  an  ad- 
verse possession  for  such  length  of  time  as 
would  bar  an  action  of-  ejectment,  but  there 


the  mortgagor  was  the  possession  of  the  mort- 
gagee. "  And  in  Goldcleugh  v.  Johnton,  84  Ark. , 
812,  it  was  said  by  the  same  court,  that  "  the 
possession  of  a  mortgagor  is  not  to  be  deemed 
adverse  until  he  makes  some  claim  or  does  some 
opes  and  notorious  act  adverse  to  the  rights  of 
the  mortgagee."  See  also  Hardin  v,  Boyd  [su- 
pra]. The  only  evidence  in  the  record  of  any 
such  act,  by  either  Smith  or  Todd,  was  the  de- 
nial by  Todd,  in  his  answer  filed  on  April 
16,  1876,  in  a  suit  brought  by  Woolfolk 
against  him  In  the  Circuit  Court  of  Owen 
County,  Kentucky,  on  one  of  the  mortgage 
notes,  that  he  was  indebted  to  Woolfolk  there- 
on. Up  to  that  dale,  at  least,  the  possession 
of  Todd  and  Smith  was  the  possession  of  Wool- 
folk.  This  suit  to  foreclose  the  mortgage  was 
not,  therefore,  barred. 

Decree  affirmed. 

True  oopy.    Test : 

James  H.  MoKeiuiey ,  Cserk,  Sup.  Court,  O.  S. 


0.  Da  H088ET  LAMAR,  Executor  of  Gas-     [>«1 

away  B.  Lamab,  Deceased,  Plff.inKrr., 


HUGH  McCULLOCH. 
(See  8. 0,  Beporter'i  ed.,  les-lSEj 
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[NO.  888.] 
S,  18, 1886.   Decided  Oct.  ffl,  1885. 


IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Hew 
York. 

The  history  and  facta  of  the  case  appear  in 
the  opinion  of  the  court 

Maun.  George)  Tlcknor  Curtis  and  Ed- 
ward if.  Ditkerton,  for  plaintiff  in  error. 
Mr.  A.  H.  Oasrlnstd.  AOy-Oen.,  for  defend- 


»Gr*J|lt 


1886.  Laxab  t.  MoCuixoch.  199-188 

Mr.  Justice  Blavtchibrd  delivered  the  opin-  ngents  duly  appointed  by  the  Secretary  of  the 
Ion  of  the  court:  Treasury,  to  receive  ana  collect  captured  and 
1*41  Tliia  is  an  action  of  trover,  originally  brought  abandoned  property  "Id  said  State,  in  puniu- 
J  by  Gazaway  B.  Lamar,  against  Hugh  McCul-  ance  of  the  statutes  cited,  and  was  "not  seized 
loch,  in  the  Supreme  Court  of  New  York,  In  by  any  agent  or  officer  of  the  United  State*  ai 
September,  1878,  and  removed  into  the  Circuit  such  abandoned  or  captured  property,  and  that 
Court  of  the  United  States  for  the  Southern  all  acta  done"  by  the  defendant  "respecting  the 
District  of  New  York,  by  the  defendant.  The  said  cotton,  were  not  done  by  Mm  through  the 
declaration  was  framed  to  recover  $150,280,  as  agents  aforesaid,  as  the  Secretary  of  the  Trea- 
the  value  of  S78  bales  of  cotton,  known  as  the  Bury  of  the  United  States,  and  in  the  adminis- 
Thomasville  cotton,  and  $110,790,  as  the  value  tuition  of  and  in  virtue  and  under  color  of  "  the 
of  426  other  bales  of  cotton,  known  as  the  Flor-  Acts  of  CongTess  set  forth  in  the  plea,  conclnd- 
ida  cotton.  The  suit  was  afterwards  discon-  ing  to  the  country.  To  the  third  plea  the  plain- 
tinued  as  to  the  Thomasville  cotton.  Thede-  tiff  replied,  that  the  cotton  was  not  private  prop- 
fendant  pleaded  (1)  the  general  issue;  (2)  that  erty  taken  by  the  defendant  "as  an  officer  or 
the  defendant  was  the  Secretary  of  the  Tress-  agent  of  the  United  States  in  virtue  or  under 
ury  of  the  United  States,  and  the  486  bales  color  of"  the  Acts  of  Congress  mentioned  in 
had,  in  the  State  of  Florida,  which  had  been  the  plea;  and  that  the  acts  done  by  him  in  re- 
designated as  in  insurrection  against  the  lawful  gard  to  the  cotton  "were  not  done  by  him  as  an 
Government  of  the  United  States  by  the  Proc-  officer  or  agent  of  the  United  States,  in  the  ad- 
lamation  of  the  President  of  the  United  States,  ministration  of  and  in  virtue  and  under  color 
dated  July  1,1863  (12  Stat,  at  L.  ,1,266),  "been  of  "  said  Acts  of  Congress,  concluding  to  too 
taken,  received  and  collected,  as  abandoned  or  country. 

captured  property,  into  the  hands  of  certain  To  these  replications  the  defendant  put  in 

special  agents,  duly  appointed  by  the  Secretary  similiters.   The  case  was  at  issue  in  March,  1874. 

of  the  Treasury,  to  recover  and  collect  captured  InOctober,  1874, Mr.  Lamardied,  and,  the  pre*  [16t 

or  abandoned  property"  in  said  State,  in  pur-  eot  plaintiff  having  been  appointed  and  quali- 

suance  of  the  provisions  of  the  last  section  of  fled  aa  hia  executor  In  November,  1874,  an  order 

the  Act  of  Congress  approved  March  12,  1863,  was  made  In  November,  1875,  continuing  the 

chap.  120  (18  Stat,  at  L.,  820),  and  the  Acta  action  in  bis  name  aa  executor.  Tbecausewos 

amendatory  thereof  and  supplementary  thereto;  tried  before  a  Jury  In  November,  1884.    At  the 

that  "all  the  other  provisions  of  said  Act  of  close  of  the  plaintiff's  evidence,  and  without 

Congress  were  carried  out  in  regard  to  said  bales  any  evidence  being  put  in  by  the  defendant, 

of  cotton,  as  being  captured  or  abandoned  cot-  the  court  directed  the  jury  to  find  a  verdict  for 

ton";  that  all  ads  done  by  the  defendant  "re-  the  defendant,  "upon  the  ground  that  the  Court 

specting  said  cotton,  were  done  by  him,  through  of  Claims  had  exclusive  jurisdiction  of  the  cause 

the  agents  aforesaid,  as  such  officers  of  the  of  action  set  forth  in  the  plaintiff's  declaration. 

United  States  as  aforesaid,  and  in  the  adminis-  and  in  the  evidence  as  given  thereunder,  by 

tration  of  and  in  virtue  and  under  color  of  the  virtue  of  the  statute  of  March  12, 1863,  and  the 

aforesaid  Actsof  Congress";  and  that,  by  force  Btatutespasaedamendatorythereof."  Theplain- 

of  §  8  of  the   said  Act  of  March  12,  1868,  tiff  excepted  to  this  ruling,  and  a  verdict  was 

and  §  3  of    the   Act  of   Congress   approved  rendered  for  the  defendant,  followed  by  a  judg- 

Jnly  27, 1868,  chap.  276  (IS  Stat  at  L„  243),the  ment  In  his  favor,  to  review  which  the  plaintiff 

elamtiff  *'  has  no  legal  cause  of  action  herein,  has  brought  this  writ  of  error, 

lit  is  barred  from  such  action,  which,  by  force  The  case  made  out  by  the  plaintiff  by  his  evi- 

of  the  statutes  aforesaid,  is  exclusively  within  dence  set  forth  in  the  bill  of  exceptions,  as  ap- 

the  jurisdiction  of  the  Court  of  Claims";   (8)  plied  to  the  pleadings  above  set  forth, was  this, 

that  this  action  is  brought  against  the  defend-  so  far  as  such  evidence  is  material,  in  the  view 

ant  "for  or  on  account  of  private  property  taken  we  take  of  the  case: 

1106]    bv  him  aa  an  officer  or  agent  of  the  United  On  the  16th  of  November,  1865,  one  Samuel 

States,  In  virtue  or  under  color  of  "  said  Act  of  G.  Cabell,  being  in  Washington,  addressed  to 

March  12, 1868,  and  the  Acta  amendatory  there-  the  defendant,  who  waa  then  the  Secretary  of 

of  and  supplementary  thereto;  that  the  acts  the  Treasury  of  the  United  States,  a  written 

done  by  the  defendant,  "in  regard  to  saidprivata  application  or  petition,  asking  for  compensa- 

property,  were  done  by  him  as  an  officer  or  tion  for  certain  services  performed  by  him  "in 

agent  of  the  United  States,  in  the  adminlstra-  collecting  and  securing  for  the  Government  of 

tion  of  and  In  virtue  and  under  color  of  said  the  United  States  certain  captured  property 

Act "  of  March  12, 1863,  and  said  Acts  amend-  therein  enumerated."   No  copy  of  this  letter  is 

atory  thereof  and  supplementary  thereto;  and  put  in  evidence,  and  its  tenor  is  to  be  gathered 

that,  by  force  of  §  8  of  said  Act  of  July  27,  from  subsequent  correspondence. 

1868,  the  plaintiff  has  no  legal  cause  of  action  On  the  17th  of  November,  1865,  the  defend- 

against  the  defendant.  There  were  other  pleas  ant  sent  to  Mr.  Cabell  the  following  letter; 

to  which  it  is  not  necessary  to  refer.  _      _,                      .      _^  ,_ 

To  the  general  issue  the  plaintiff  put  in  a  "Treasury  Department,  November  lTth,  lstt. 

rimililer      To  the  strand  nfon  hp  mit  In  two  Sirs  I  have  received  your  application  tor  com- 

detained  the  cotton  mentioned  In  the  plea  in  am't  specta)  afrent  at  PemroU  and  Apalachlcoli, 

his  own  wrong  and  without  the  cause  alleged,  ^,vm^u,^1g,"?ds!S^l?8r^,fif^?TS]!m2!; 

concluding  to*  the  country;    (2)  that  the  wt^  %^22S2$5X?  °"rt*ta  °*PtUI*1  Pr°PCTt7 

ton  was  not  property  abandoned  or  captured  Inflimg-  the  amount  of  your  compensation  Mr.   [161 

In  the  State  of  Florida,  "and  had  not  been  Aleiandertxmnsoendedhisautaorlty.aod  promised 

Uken,  received  and  collected,  as  abandoned  or  JS^StSSFSX  %SAZ7w*L 

captured  property.  Into  the  hands  of  special  tbantheclrcumstanoesuiUieseoaseswould Justify. 

115  U.  S.  Ml 
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Supileux  Court  of  the  United  Statu. 

to  property  III  question 
i  jiiiiiiiwIiiii  of  any  agent 
fact  removed  tram  ths 


oa  it  appear  that  the  property  III  question 

iiMtniay  pi — *- ''•  ~" * 


perform  for  the  department  In  connection  with  the 
collection  of  this  property,  I  desire  that  you  return 
»o  your  law  field  of  operations  and  do  all  In  your 
power  to  aecure  to  the  Government  the  eottou 
■■■■"  "" —  "  -o  transport  theaa — * 


named  by  you,  and  to  transport,  the  same  to  a  pro- 
per place  of  shipment  at  theearleat  practicable  day; 
and  I  will  Hgrea  to  make  such  aa  alio  wuuoe  as  oom- 

EtatJon  for  tout  scrvioes  as  will  be  liberal  and 
,  in  view  of  the  character  of  your  serncee  and 
rink  and  expenses  incurred  by  you  in  perform- 
lna  them.  To  this  end  It  will  be  necessary  for  you 
10  keep  accurate  accounts  and  a  full  history  of  all 
the  facts  connected  with  all  loin  of  cotton  Bo  eo- 
nured  and  delivered  fay  you. 
Please  acknowledge  the  receipt  hereof,  and  ad- 


auoepted  by  you. 


the  p  reposition  herein  made  will  be 
Vy'reepectf  ully.        FT.  HoCulIooh, 


H.  Q.  Cabell,  Secretary  of  the  Treasury, 

Actios  Aid  to  Aaa't  Bp'l  Ancnt 
Treas'y  Dept,  Ninth  Special  Agency," 
On  the  18th  of  November,  1866,  Mr.  Cabell 
replied  as  follows : 

"  Wash  Ington,  D.  C,  Nov.  18th,  1886. 
Bon.  Hugh  McCulloch,  Secretary  of  the  Treas'ry. 

Sir:  I  am  in  receipt  of  your  communication  of 
the  nth  of  Nov.  authorizfna-  me  to  return  to  my 
late  Held  of  operations  In  Florida  and  Southern 
Georgia,  and  to  do  all  In  my  power  to  secure  to  the 
Government  the  cotton  named  In  my  communica- 
tion of  the  lflth  of  November,  and  I  hereby  signify 


, ...  ._ In  bringing  the  i 

„  a  proper  place  of  shipment,  and  to  whom  I  am 
authorized  to  turn  the  ootton  over. 

In  your  communication  no  mention  Is  made  of 
my  claim  for  compensation  for  collecting  or  secur- 
ing the  oedar  timber  and  the  cattle  named  In  my 
petition,  and  I  understand  that  decision  upon  these 
matters  has  been  deferred. 

I  am,  very  respectfully,  your  ob'dt  serv't, 
B.  G.  Cabell." 

On  the  11th  of  December,  1885,  Mr.  Cabell 
sent  to  the  defendant  the  following  letter: 


Sir:  I  have  the  honor  to  report  that,  nt ..  „ 

your'orders  contained  in  your  letter  of  Nov"r,  lTth 
nit..  I  bave  already  shipped  to  Jacksonville,  for 
Shipment  to  New  York,  one  hundred  and  seventy 
bales  of  cotton,  a  port  of  the  lot  formerly  owned 
by  the  Exporting  and  Importing  Company,  and  am 
enjtaged  preparing  the  balance  for  shipment. 

1  bave  the  honor  to  report  that  f  proceeded  to 


bales, 
tterof 


— that  point 

vicinity,  estimated  at  over  fifteen  hundred  bi 
and  specified  m  my  petition  to  which  your  lettt.  — 
the  17th  of  November  was  an  answer,  and  found 
thut  the  cotton  was  being  shipped  by  Mr.  Browne, 
•l>ecla]  agent  of  the  5th  district,  upon  wbom  I 
made  a  demand  for  the  cottons,  who  refused  to  al- 


that  poet,  on  the  ground  that  he  had  no  authority 

in  the  prom  lies,   I  have  .»»ii~  •■-.  ........ .i.-. 

I  served,  In  writing,  n 
this  ootton.  and  was  tL. 
Government  didnoally  ci 
the  same. 

1  bave  to  respectfully  ask  tl 

agent,  Browne,  be  ordered  to 

I     out  my  orders  contained  in  j 

17th,  and  that  he  be  required  V 

what  disposition  he  has  made 

cotton,  and  that  the  military  be  o: 

In  guarding  the  same,  and  such  other  at 
they  may  be  able  to  render. 

I  have  the  honor  to  be,  very  respectfully,  vour 
ob't  serv't,  S.  G.  OabeU, 

Acting  Agent,  Treasury  Dep't." 
The  defendant  replied  to  this  letter  as  fol- 
lows, on  the  20th  of  December,  1865: 
ttt 
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Lakab  t.  McCulloch. 


of  No  v'r  18th  last,  t  have  now  the  honor  to  make 
(he  following-  report: 

Aa  will  be  md  by  au  official  transcript  of  the 
books  of  the  '  custom  -house,'  Jacksonville,  Fla.. 
collector's  office,  January28tb,  1899.  and  herewith 
...i — '—-a  marked  "  Exhibit  A.* I  shipped — ' — '"' 


al  Had,  mark 


Clark  one  hundred  * 
s  of  cotton,  *   

, -.-, a  hundred  and , 

•too  (hipped  on  board  the  schooner  Queen   __  . 
West,  ninety-five   (96i    bales  of  cotton,  weighing 
'-  ■     •■■-■■-  -■- — Bnj  three  hundred  and  twenty- 
s,  allot  which  cotton  was  marked 

...  ....   ,, jrned  by  me  to  81meon  Draper 

Esq..  cotton  agent,  Nei  '   " 

Ther"- " 


forty-el  icht  th 


York  CM 

above  mentioned  cotton  which  waaselied  by 
me,  etc.,  was  owned  bythe  Exporting and  Import- 
ing- Company  of  Georgia  (president,!).  D.  Lamar), 
a  company  engaged  In  the  sole  business  of  block- 
ade running,  and  holding  said  property  for  the 
purpose  of  aiding  and  abetting  the  rebellion,  as 
stated  In  my  communication   to  you  of  the 
Nov.  last. 
Moat  of  the  cotton  purchased  for  Ihe  abovei 
r«m,     pany  in  Florida  and  Southern  Georgia  waa  r 
[17*1     by  onewbOBhrnshlmsclf  as'W.W.  Cheever,  agent 
for  G.  B.  Lamar,'  as  will  more  fully  hereafter  ap- 
pear when  reference  la  made  to  certain  lota  of  cot- 
ton by  me  seized  and  shipped.    It  also  appears  that 
the  said  cotton  w ' '  ,-~  "■-  "  -* 


This  letter  proceeds  to  gii 
the  various  lots  of  cotton  making 

seized  or  taken  by  Mr.  Cabell,  and 

ting  various  documents,  and  among  them,  an 
account  showing  that  he  had  paid  out  $6,654,  as 
expenses  relative  to  the  cotton,  before  it  was 
shipped  to.  New  York.  The  letter  says  :  "It 
will  thus  be  Been,  from  the  papers  submitted, 
that  I  bave  been  engaged  since  July  last,  in 
seizing  and  otherwise  obtaining  this  two  hun- 
dred and  seventy-two  (272)  bales  of  cotton  for 
the  Government";  and  concludes  with  asking 
as  compensation  for  the  services,  one  third  of 
the  cotton,  or  00)  bales. 

On  the  27th  of  February,  1866,  Mr.  Cabell 
presented  to  the  Treasury  Department  a  peti- 
tion, setting  forth  that,  on  the  22dof  July,  1865, 
J.  H.  Alexander,  then  acting  assistant  super- 
vising special  agent  of  the  United  States  Trea- 
sury Department  for  the  9th  special  agency, 
"under  the  regulations  of  said  department  for 
the  collection  of  captured  and  abandoned  prop- 
erty in  the  disloyal  States,"  had  appointed  Mr. 
Cabell  acting  aid  to  the  assistant  special  trea- 
sury agent  for  the  District  of  Florida,  "to  col- 
lect and  receive  all  the  cotton,  tobacco  and 
other  property  belonging  to  the  United  States"; 
that,  in  July,  1865,  one  Douglas  shipped  from 
Tallahassee  to  one  Ottman,  a  reputed  treasury 
agent  at  Jacksonville,  Florida,  266  bales  of 
"  Government  cotton,"  which  Mr.  Cabell  then 
claimed  were  taken  from  his  district  and  should 
of  right  be  under  his  control;  and  that,  in  Au- 
gust, 1865,  Mr.  Cabell  paid  the  expenses  of  pre- 
paring the  cotton  for  shipment,  which  Ottman 
had  not  paid,  being  #6.883.88.  The  petition 
prayed  that  Mr.  Cabell  be  paid  the  $6,883.89, 
and  be  allowed  compensation  for  his  services  in 
the  matter. 

On  the  4th  of  May,  1866,  the  defendant  sent 
the  following  letter  to  Mr.  Draper,  the  United 
States  Cotton  Agent  at  Mew  York; 

II*.,  •'Mayi.lSoB, 

1*73]  Sir:  Application  is  made  to  me  by  8.  Q.  Cabell. 
Baq.,  for  the  allowance  to  him  of  a  portion  of  cer- 
tain two  hundred  and  seventy-two  IZTSJ  bales  of  cot- 

1U  U.  & 


ton  collected  by  him.  and  whipped  to  you  from 
Jscksonvlue,  Fla..  on  the  86th  of  January  last,  and 
for  a  portion  also  of  certain  two  hundred  andsixty- 
e  xht  (2CSI  bales  alleged  to  have  been  oollected  by 
him  and  turned  over  or  shipped  to  Reuben  Ottman, 
Esq.,  assistant  special  agent  at  Jacksonville,  Fla. 

I  am  not  at  present  preiwrod  to  make  a  division 
of  either  lot,  but  it  appearing,  to  my  satisfaction, 
that  Mr.  Cabell  has  paid,  n  expenses  Incidental  to 
securing  the  Bret  lot,  the  Bum  of  ail  thousand  six 
hundred  and  ntry-four  dollars  <fJ!,fc4>.  and  on  the 
second  the  sum  of  six  thousand  eight  hundred  and 
eighty-three  dollars  and  eighty-nine  coiif8($n.«-T1.8»), 
wbiob  amounts  should  probably  bo  reimbursed,  you 
are  hereby  authorised  and  directed  to  pay  to  boa  at- 
torneys. Messrs.  Hughes,  Denver  St  Peck,  the  twi> 
amounts  named,  charging  the  first  as  an  Item  of  ex- 
pense against  the  two  hundred  and  seventy-two 
bales  above  referred  to,  and  the  second  as  a  similar 
item  against  the  shipment  of  ootton  received  by 
you  from  Mr.  Ottman  at  Jacksonville. 

Mr.  Cabell  also  asks  a  per  diem  allowance  as  acora- 
pensaiioa  for  his  time,  personal  services,  and  ex- 
penses In  connection  with  the  cotton  named ;  for 
this  purpose  you  are  also  authorized  and  Instructed 
to  pay  his  attorneys,  Messrs.  Hughes.  Denver  * 
Peek,  the  sum  of  three  hundred  and  fifty  dollars 


o  lake  at 
zatn  01  January,  the  date  01  uieiuiuuieiiL  uy  uil 

the  two  hundred  and  seventy-two  i£T2)  bales  m — 
tioned,  from  Jacksonville,  making  a  ehurge  of  this 
amount,  also,  as  an  Item  ot  expense  against  the 
two  hundred  and  seventy-two  (272)  bales. 

These  several  sums  should  be  charged  against  Mr. 
Cabell  on  your  books,  and  will  be  deducted  from 
any  portion  of  cotton  hereafter  allotted,  or  any  nl- 
e  made  to  him,  on  a  Anal  settlement  of  his 


olah 

Yt_ ---, ,... , 

the  money  thus  paid,  and  promptly  report  your  ac- 
tion hereunder  to  the  Department. 

Very  respectfully.  H.  M'Culloch. 


Ton  will,  of  ooureo,  require  proper  receipts  for        [  ] 


The  $18,887.89  « 
"h,  1866.  Tbe27 
_.  auction  by  Mr.  Draper,  at  New  York,  Sep- 
tember 12,  1866,  and  produced  the  net  sum, 
above  expenses  of  sale,   of  $28,702.19,  which 


appear,  but  the  net  proceeds  of  ft,  at  New 
York,  above  expenses,  appear  to  have  been 
$42,883.76,  and  it  is  assumed  they  were  paid 
into  the  Treasury. 

On  the  26th  of  May,  1867,  the  defendant  sent 
to  the  Commissioner  of  Customs  the  following 
letter: 


]  compliance  with 
y  letter  of  Novemb" 


"MayrB,lB«T. 
■  ITth,  I860!  I  have  de- 


Clark,  and  schooners  Queen  of  the  West,  Julia 
Crawford,  and  R.  E.  Pecker,  etc.,  and  for  Informa- 
tion furnished  and  expenses  incurred  by  him  touch- 
ing the  cottons  captured  at  Tbomasvllle,  Oft.,  and 
)ther  cottons  claimed  by  the  Georgia  Exporting 
ind  Importing  Company,  or  by  O.  B.  Lamar,  and 
ueld  by  Government  as  captured  or  abandoned 
property,  the  sum  of  four  thousand  eight  hundred 
and  eighty-one  dollars  and  ten  cents  1*4.681.10). 

Tou  will,  therefore,  please  Issue  your  requisition 
upon  F.  K.  Spinner.  Esq.,  Treasurer,  V.  P.,  special 
sgent,  the  same  to  be  satisfied  out  of  any  funds  in 
his  hands  as  proceeds  of  captured  and  abandoned 
property,  (or  the  amount  named,  viz.:  at.8ol.10,  in 
favor  of  George  Peabody  Eate,  whose  full  power  of 
attorney  to  act  In  the  premises  la  ou  file  in  this 

The  draft,  therefore,  when  Issued,  should  be 
handed  to  Mr,  B.  H.  Kauffman,  a  clerk  In  thla  office. 


Digitized  byGOO^Ie 


Bontma  Court  or  rn  Urttkd  States. 


Oct.  Tarn, 


for  delivery  to  the  pajee,  under 

relative  thereto  as  he  may  have 

Terr  reepecttullj,  H.  ITCuIloah, 

Secretary  Of  the  Treasury.  ■ 
Nathan  Sargent,  naq'ro.  Commissioner  of  Cus- 

Thia  settlement  was  mode  on  the  basis  of  giv- 
ing to  Mr.  Cabell  one  fourth  part  of  the  gross 
value  of  the  cotton  as  aold  at  New  York,  and  de- 
ducting therefrom  the  $0,054  and  the  $6,888.80, 
and  also  one  fourth  part  of  the  expenses  on  the 
cotton  before  its  shipment  at  Jacksonville,  and 
for  its  transit  from  there  to  New  York,  and  at 
New  York,  and  adding  $500  In  respect  of  the 
Thomasville  cotton,  making  a  total  allowance 
of  (4,881.10,  which  sum  was  paid  to  Mr.  Bate, 


for  Mr.  Cabell,  by  Mr.  Spinner,  as  special  agent, 
by  adraftontheTreasi        "'     "    -   a  "-   ■ 
May  27,  1867. 


asurer  of  the  United  States, 


lected  or  secured  cotton,  cedar  timber  and  cattle. 
It  enunlerated  the  properly.  The  defendant, 
in  his  letter  of  November  17,  1866.  to  Mr.  Ca- 
bell, refers  to  it  all  as  "captured  property,"  but 
■ays  that  a*  none  of  it  had  been  actually  placed 
ta  the  possession  of  any  agent  of  the  Treasury 
Department,  or  removed  from  the  places  where 
it  had  been  discovered,  he  desires  that  Mr.  Ca- 
bell will  return  South  and  do  all  in  his  power 
"to  secure  to  the  Government  the  cotton  named" 
by  him,  and  "to  transport  the  same  to  a  proper 
place  of  shipment."  Only  cotton  was  to  be  se- 
cured ;  and  it  is  a  fair  interpretation  of  the  let- 
ter, that  the  cotton  was  to  be  secured  as  having 
been  "captured  property,"  and  that  it  was  re- 
ferred to  by  the  defendant  as  a  part  of  the '  'cap- 
tured property"  enumerated  by  Mr.  Cabell. 
Mr.  Cabell,  in  his  letter  to  the  defendant  of  De- 
cember 11,  I860,  speaks  of  the  170  bales  be  had 
already  shipped  ss  cotton  "formerly  owned  by 
the  Exporting  and  Importing  Company."  The 
defendant,  in  his  letter  to  Mr.  Cabell  of  De- 
cember 29,  1809,  says  that  his  letter  of  Novem- 
ber 17,  1866,  was  intended  to  empower  Mr.  Ca- 
bell to  take  into  bis  possession  "any  cotton  be- 
longing to  Government  not  in  the  custody  of 
any  other  officer  of  the  department,  and  which 
might  not  otherwise  be  secured  by  them";  that 
a  perusal  of  that  letter  will  show  that  it  was  not 
intended  to  do  more  than  secure  his  services  in 
connection  with  the  lots  of  property  which  had 
been  specified  by  him;  and  that  "no  indiscrimi- 
nate seizures  and  collections  were  contemplated  "otbi 


by  It"  Mr.  Cabell's  letter  to  the  defendant,  of 
February  17, 1806,  says  that  the  272  bales  he 
had  sbipped  from  Jacksonville  to  New  York 
on  January  35,  1866,  were  "owi 

porting  and  Importing  Com  pa  „    u 

(president,  G.  B.  Lamar),  a  company  engaged 
m  the  sole  business  of  blockade-running  and 
holding  said  property  for  the  purpose  of  atdii 
and  abetting  the  rebellion."    In  his  petition 
February  27, 1866,  to  the  defendant,  Mr.  Cabell 


i,  tobacco  and  other  property  belong 


thee. 


'  and  speaks  of 
Mr.  Alexander  as  agent  of  the  Treasury  De- 
partment, "undertheregulationsofsaiddepart- 
ment  for  the  collection  of  captured  and  aban- 


doned property  in  the  disloyal  States."  In  bis 
letter  of  May  26,  1807,  to  Mr.  Sargent,  the  de- 
fendant speaks  of  the  272  and  968  bales  as  be- 
ing "held  by  Government  as  captured  or  aban- 
doned property,"  and  directs  the  $4,881.10  to 
be  paid  out  of  the  "proceeds  of  captured  and 
abandoned  property. 

By  section  1  of  the  Act  of  March  12,  1868, 
chap.  120  (13  Stat  at  L.,  820),  the  Secretary  of 
the  Treasury  was  authorized  to  appoint  special 
agents  "to  receive  and  collect  all  abandoned  or 
captured  property"  (with  specifled  exceptions), 
in  any  State  designated  as  In  insurrection  by 
the  Proclamation  of  the  President,  of  July  1, 
1862  (12  Stat,  at  L.,  1266).  Florida  was  such  a 
State.  By  section  2,  the  property  collected,  if 
not  appropriated  to  public  use,  was  to  be  for- 
warded to  a  place  of  aale  In  the  loyal  States, 
and  sold  at  auction,  and  the  proceeds,  paid  Into 
the  Treasury  of  the  United  States.  By  section 
8,  the  Secretary  of  the  Treasury  was  to  cause 
"books  of  account  to  be  kept,  showing  from 
whom  such  property  was  received,  the  coat  of 
transportation,  and  proceeds  of  the  sale  there- 
of." Section  8  further  provided  as  follows: 
"And  any  person  claiming  to  have  been  the 
owner  of  any  such  abandoned  or  captured  prop- 
erty may,  at  any  time  within  two  years  after 
the  suppression  of  the  rebellion,  prefer  his  claim 
to  the  proceeds  thereof  in  the  Court  of  Claims: 
and  on  proof  to  the  satisfaction  of  said  court,  of 
his  ownership  of  said  property,  of  his  right  to 
the  proceeds  thereof,  and  that  he  has  never  giv- 
en any  aid  or  comfort  to  the  present  rebellion, 
to  receive  the  residue  of  such  proceeds,  after 
the  deduction  of  any  purchase  modey  which 
may  have  been  paid,  together  with  the  expense 
of  transportation  and  sale  of  said  property,  and 
any  other  lawful  expenses  attending  the  dispo- 
sition thereof." 

By  section  8  of  the  Act  of  July  27, 1868,  chap. 
276  (IB  Stat  at  L.,  248),  it  was  declared  tohave 
been  the  true  intent  and  meaning  of  the  Act  of 
March  12,  1863,  "  that  the  remedy  given  In 
cases  of  seizure  made  under  said  Act,  by  pre- 
ferring claim  In  the  Court  of  Claims,  should  be 
conclusive,  precluding  the  owner  of  any  prop- 
erty taken  by  agent,  of  the  Treasury  Depart- 


common  law,  or  any  other  mode  of  redress 
whatever,  before  any  court  or  tribunal  other 
than  said  Court  of  Claims;  and  in  all  cases  in 
which  suits  of  trespass,  replevin,  detinue,  or  any 


form  of  action,  may  have  been  brought 
ana  aro  now  pending,  or  shall  hereafter  be 
be  brought,  against  any  person,  for  or  on  ac- 
count of  private  property  taken  by  such  person 
as  an  officer  or  agent  of  the  United  States  in 
virtue  or  under  color  of  the  Act  aforesaid," 
' '  the  defendant  may  and  shall  plead  or  allege, 
in  bar  thereof,  that  such  act  was  done  or  omit- 
ted to  be  done  by  him  as  an  officer  or  agent  of 
the  United  States,  in  the  administration  of  one 
of  the  Acts  of  Congress  aforesaid,  or  in  virtue 
or  under  color  thereof,  and  such  plea  or  allega- 
tion, if  the  fact  be  sustained  by  the  proof,  shall 
be, and  shall  be  deemed  and  adjudged  In  law  to 
be,a  complete  and  conclusive  bar  to  any  suitor 
action."  This  statute  was  in  force  when  this 
suit  was  brought,  and  when  the  Issues  in  it 
were  Joined  and  the  provision  as  to  the  Juris- 
diction of,  and  conclusive  remedy  In,  the  Court 
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of  Claims,  is  re-enacted,  in  lubstauce.  In  section 
1050  of  the  Revised  Statutes,  which  gives  juris- 
diction to  the  Court  of  Claims  to  bear  and  de- 
termine all  claim*  for  the  proceeds  of  captured 
Of  abandoned  property,  as  provided  by  the  Act 
of  March  13,  1868,  or  by  the  Act  of  July  2, 
1664,  chap.  225  (13  Stat,  at  L„  876),  and  then 
adds:  "Provided,  That  the  remedy  given  In 
cases  of  seizure  under  the  said  Acta,  by  prefer- 
ring claim  In  the  Court  of  Claims,  shall  be  ex- 
clusive, precluding  the  owner  of  any  property 
taken  by  agents  of  the  Treasury  Department  as 
abandoned  or  captured  property,  in  virtue  or 
under  color  of  Bald  Acts,  from  suit  at  common 
law,  or  any  other  mode  of  redress  whatever,' 
before  any  court  other  than  said  Court  of 
Claims." 
The  occasion  for  the  enactment  oftheprovi- 
ia  of  section  8  of  the  Act  of  July  27,1868,  ap- 
n  to  have  been  (his:  "One  El  gee  brought  arait 

.  state  court  in  Missouri,  against  one  Lovell, 

to  recover  the  possession  of  some  bales  of  cot 
too.  Lovell  removed  the  case  into  the  Circuit 
Court  of  the  United  States  for  the  Districts  of 
Missouri,  on  the  ground  that  he  was  in  poeses- 
J4J  sion  of  the  cotton  as  agent  for  the  Government 
of  the  United  States,  which  claimed  it  as  aban- 
doned property,  under  the  Act  of  March  13, 
1868.  Elgee  having  died,  the  suit  wss  contin- 
ued In  the  name  of  his  administrator.  It  was 
decided  by  the  Circuit  Court,  held  by  Mr.  Jut- 
tice  Miller  and  Dutriet  Judge*  Treat  and  Kre- 
kel,  in  October,  186S,  and  is  reported  in  1  Wool. 
103,  as  Slgte'*  Adrar.  v,  Lewti.  The  opinions 
of  the  court,  for  there  were  two,  were  given 
by  Mr.  Juttice  Miller.  To  the  ordinary  dec- 
laration In  detinue  the  defendant  pleaded  that 
the  cotton  had,  before  tbe  suit  was  brought,  and 
in  March,  1864,  been  taken,  received  and  col- 
lected in  tile  State  of  Mississippi,  as  abandoned 
property.  Into  the  possession  of  one  Hart,  a 
■pedal  agent,  appointed  by  the  Secretary  of 
the  Treasury  to  receive  and  collect  abandoned 
or  captured  property,  under  tbe  Act  of  March 
12,  1888,  Mississippi  having  been  designated  as 
in  Insurrection,  by  tbe  Proclamation  of  July  1, 
1863;  that  the  cotton  was  in  possession  of  tbe 
defendant,  at  St  Louis,  as  agent  of  tbe  United 
States,  in  its  transit  to  a  place  of  sale,  and  be 
was  holding  It  for  and  on  behalf  of  tbe  United 
States,  and  not  otherwise;  and  that  the  cotton 
was  claimed  by  tbe  United  States  aaabandoned 
property,  under  said  Act.  The  plaintiff  de- 
murred to  this  plea,  and  the  demurrer  was  over- 
-uled.  The  Circuit  Court  said,  in  regard  to  the 
plea:  "  It  shows  that  the  cotton  mentioned  in 
'he  declaration  was  seized  as  abandoned  prop- 
erty In  one  of  the  districts  declared  by  the  Proc- 
lamation to  be  in  a  State  of  insurrection,  by  a 
■pecisJ  agent  of  the  Treasury  Department  fo<- 
that  district;  and  that,  when  this  suit  was 
brought,  It  was  held  by  the  defendant  aa  an 
agent  of  the  Government,  with  a  view  of  dis- 
posing of  it  under  tbe  Act,  The  objection  taken 
to  it  is,  that  it  does  not  aver  that  toe  property, 
when  taken  possession  of  by  the  treasury 
agent,  was  captured  or  abandoned  property, 
nor  in  any  other  manner  show  that  it  was  right- 
fully seized.  •  »  •  The  question  is,  whether 
Congress  intended  to  make  the  remedy  given 
by  this  Act  exclusive  of  all  others,  or  to  permit 
the  Treasury  agents  to  be  sued  for  the  posses- 
sion or  proceeds  of  such  property  wherever  the 
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party  aggrieved  might  find  a  court  of  general 
jurisdiction.  *  *  *  The  Act  evidently  contem- 
plates that,  in  some  instances  at  least,  property 
will  be  seized  which  ought  to  be  returned  to  its  [186] 
owner,  or  for  which  compensation  should  be 
made  by  paying  him  the  proceeds.  Otherwise 
it  were  unnecessary  to  provide  any  means  of 
determining  when  a  return  should  be  made. 


that  Congress  intended  to  prescribe  to  all  claim- 
ants who  should  prove  their  loyalty  and  their 
right  to  the  property,  this  remedy  (or  all  enses 
of  seizure  by  agents,  under  this  law,  whether 
made  In  a  strict  accordance  with  its  provision* 
or  not."  Upon  this  decision,  (be  plaintiff  filed 
a  replication  to  tbe  plea,  which  averred  that  the 
cotton  before  it  came  into  tbe  possession  of  Hart, 


Stat,  at  L.  787),  there  was  promised  a  full  ps 
don  and  amnesty,  with  restoration  of  all  their 
rights  of  property,  except  a*  to  slaves,  to  all 
those  living  in  the  insurrectionary  districts,  ex- 
cept certain  classes  of  persona  therein  men- 
tioned, who  should  [hereafter  take,  subscribe 
and  keep  inviolate  a  certain  oath  therein  pre- 
scribed; that,  before  the  suit  was  brought,  El- 
gee, then  living  in  said  insurrectionary  districts, 
not  being  one  of  tbe  excepted  persons,  took  and 
subscribed  the  oath  required  and  had  kept  it  in- 
violate; and  that  his  rights  of  property  in  the 
cotton  were  thereby  restored  to  him.  The  de- 
fendant demurred  to  this  replication.  The  de- 
murrer was  sustained  by  the  Circuit  Court, 
which  held,  in  its  decision,  that  as  the  Act  of 
March  12,  1863,  contemplated  that  the  property 
of  loyal  citizens  might  and  would  be  taken  un- 
der it,  and  as  tbe  only  remedy  of  a. loyal  citizen 
of  a  loyal  State, in  respect  to  property  owned  by 
him,  seized  by  a  treasury  agent  in  an  insur- 
rectionary district,  as  abandoned  property,  was 
by  an  application  to  the  Court  of  Claims,  par- 
don and  amnesty  could  not  place  the  disloyal 
citizen  inany  better  position  than  that  occupied 
by  the  loyal  citizen. 

There  was  a  final  judgment  against  the  plain- 
tiff, and  tbe  case  was  brought  into  this  court  by 
a  writ  of  error  sued  out  by  Elgee's  administra- 
tor, and  was  No.  68  on  the  docket  of  December 
Term,  1867.  Briefs  for  both  parties  were  filed, 
and  the  case  was  argued  orally.  Tbe  court 
was  equally  divided  in  opinion,  eight  judges 
sitting,  and  the  judgment  was  consequently 
affirmed  on  tbe  27th  of  January,  1868.  Subse- 
quently the  bill  which  became  a  law  on  the  27th 
of  July,  1868,  was  introduced  into  the  House  of 
Representatives  and  passed  by  it  and  by  the 
Senate,  and  was  approved  bv  the  President.  It 
is  proper  to  assume,  from  this  history  and  the 
contents  of  tbe  Act,  that  it  was  introduced  and 
passed  because  of  the  difficulties  which  bad 
attended  the  decision  of  this  court  in  the  Elgtt 
Gate. 

It  is  manifest,  we  think,  that  section  8  of  tbe 
Act  of  July  27,  1868,  was  intended  to  cover, 
and  does  cover,  a  case  like  the  present.  Tbe 
Act,  in  terms,  includes  a  suit  for  what  is  in  fact 
private  property,  taken  by  an  agent  of  tbe  Unit- 
ed States,  as  being  abandoned  or  captured 
property,  in  the  administration  of  tbe  Act  of 
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March  IS,  1868,  or  in  virtue  thereof,  or  under 
color  thereof.  Whatever  doubt  there  may  have 
been  before  the  Act  of  July  27,  1888,  wat 
passed,  on  facta  such  aa  those  in  Etgafi  Case, 
there  can  be  none  aa  to  this  case,  on  its  facts, 
under  the  language  of  that  Act.  Even  though 
the  property  taken  was  private  property,  if  it 
was  taken  by  an  officer  or  agent  of  the  United 
States,  under  a  claim  that  it  was  abandoned  or 
captured  property,  in  the  administration  of  the 
Actof  March  12,  1863,  orin  virtue  thereof,  or 
under  color  thereof,  the  jurisdiction  of  every 
court  but  the  Court  of  Claims,  in  respect  to 
every  mode  of  redress,  la  taken  away,  when  it 
is  pleaded  or  alleged.  In  defense,  that  the  prop- 
erty was  taken  by  the  defendant,  as  such  of- 
ficer or  agent,  in  the  administration  of  the  Act, 
or  in  virtue  or  under  color  thereof,  and  that 
fact  is  sustained  by  the  proof.  The  fact  to  be 
sustained  by  the  proof  ia,  not  that  the  property 
was  in  fact  abandoned  or  captured  property, 
but  that  It  was  in  fact  taken  sa  being  such,  on 
a  claim  to  that  effect,  in  the  administration  of 
the  Act,  or  in  virtue  of  it,  or  under  color  of  it 
Of  course,  there  must  be  good  faith,  or  there 
can  be  no  color.  The  claim  must  not  be  made 
in  bad  faith.  In  MeLeod  v.  OaUicctt,  Chase's 
Decisions,  448,  Chief  Jus  tia  Chase,  ia  speaking 
of  section  8  of  the  Act  of  July  ST,  1868,  says 
[1ST]  that,  if  a  person  proceeds  in  good  faith,  believ- 
ing himself  to  be  warranted,  "---«=---<-'•'"• 


in  officer  of  the 


der  the  Act,  he  is  covered  ., 
that,  in  such  case,  although  the  acta  he  does  as 
snch  officer  are  done  under  a  mistake  aa  to  the 
character  of  the  property,  he  is  protected  by  the 
Act  against  a  private  suit.  This  we  believe  to 
be  the  proper  interpretation  of  the  statute.  In 
Lammon  v.  Feutier,  111  D.  8.,  17  [Bk.  28,  L. 
ed.  837] ,  where  a  marshal,  having  an  attachment, 
againHt  the  property  of  one  person,  levied  it  on 
the  property  of  a  stranger,  It  was  held  by  this 
court  that  the  sureties  on  the  official  bond  of 
the  marshal  were  liable  to  the  stranger,  because 
the  marshal  had  acted  colore  officii,  although  he 
had  acted  without  sufficient  warrant. 

This  suit  is  not  against  Mr,  Cabell.  No  ac- 
cusation of  bad  faith  against  Hr.  Cabell  can 
affect  the  defendant,  except  so  far  aa  the  acts  of 
Mr.  Cabell  were  authorized  in  advance  by  the 
defendant,  or  sanctioned  or  approved  or  ratified 
bv  him  with  full  knowledge.  Starting  out 
with  the  fact  that  It  cannot  be  held  that  in  the 
beginning  the  defendant  gave  any  authority  to 
Mr.  Cabell  except  in  regard  to  "captured  prop- 
erty," we  find  that  he  impressed  upon  Mr.  Ca- 
bell the  fact  that  he  was  authorized  only  to  take 
cotton  belonging  to  the  Government,  and  noth- 
ing beyond  the  specific  cotton  which  Mr.  Cabell 
had  named;  that  the  proceedings  Mr.  Cabell 
was  authorized  to  take  lu  regard  to  such  cotton 
were  proceedings  under  the  Act  of  March  13, 
1868,  to  collect  it  and  ship  it,  so  that  it  might 
be  sold;  and  that  the  representations  made  in 
regard  to  all  the  cotton,  by  Mr.  Cabell  to  the 
defendant,  after  it  was  shipped  to  New  York, 
were  such  as  to  Indicate  that  It  was  "govern- 
ment cotton,"  and  to  warrant  the  defendant  in 
fairly  regarding  it  aa  cotton  which  bad  lieen 
"captured,"  within  the  Act;  and  we  think  the 
defendant  had  the  right  to  treat  it  as  cottou  to 
be  sold  under  the  Act,  and  to  see  that  lia  pro- 
ceeds were  paid  into  the  Treasury  to  await  ad- 


judication bv  the  Court  of  Claims,  and  w 
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the  opinion  of  the  court. 

Mean,  Stand  Dickson  and  John  C. 
Bullitt,  for  plaintiff  in  error: 

A  partial  failure  in  the  performance  of  ft  di- 
visible contract  does  not  justify  the  other  par- 
ty In  refusing  to  go  on  with  it.  If  the  covenant 
broken  goes  to  the  entire  consideration,  the  ob- 
ject of  the  contract  Is  defeated,  but  if  capable 
of  com  pen  aation,  the  only  remedy  ifl  in  damages. 
The  leading  American  case  is  MiUdam 
foundry  Co.  v.  Eotey,  21  Pick.,  417,  where 
the  entire  subject  of  dependent  covenants  and 
conditions  precedent  is  discussed  and  the  au- 
thorities reviewed. 

See  also  Johnton  v.  Johnton,  3  Boa.  &  PuL, 
102;  StodOart  v.  Smilh,  5  Binn..  855;  Graver  v. 
Beott,  80  Pa.  St.,  88;  S  Chit.  Coat,  1092,  citing 
franklin  t.  Miller.  4  AdoL  &  E.  268,  599; 
Johnaudhn  v.  Young,  4  B.  &  8.,  296;  Weaver 
v.  Scmiom,  6  Taunt.,  155;  Eeenan  v.  Brown,  21 
Vt,  88;  Simeon  v.  Orippin,  L.  R.  8  Q.  B., 
14.  For  a  full  discussion,  see  21  Am.  Law 
Reg.,  898,  note  by  Lucius  3.  Landretn. 

Mr.  Siohawd  C.  HoMnrtrle.  for  defend- 
Where  the  contract  intends  tbat  there  shall 
be  performance  in  distinct  parcels  at  different 
times,  a  breach  in  respect  of  any  installment  at 
the  option  of  the  other  side  absolves  Mm  from 
any  further  performance. 

Behn  v.  Burnt*.  8  Beat  &  8.,  755;  Canal  Co. 
v.  Gordon,  6  Wall.,  582  (78  U.  S.,  bk.  18,  L. 
ed.  894);  King  Phillip  Mill*  v.  Staler,  12  R. 
I.,  82;  Box  v.  Dey,  8  Wend.,  881;  Catlin  v. 
Tobias,  20  N.  T„  217;  ElUng  Woolen  Co.  v. 
Martin,  0  Daly,  417;  Hill  v.  Revive,  11  Met., 
388;  Miner  v.  Bradley,  22  Pick.,  459;  Rey- 
nold v.  Voorheet,  80  Pa.  St.,  116;  Shinn  v. 
Bodine,  60  Pa.  St,  182;  Btcind  v.  Howard,  80 
Me.,  258;  Tvkm  v.  Boe,  15  Vt,  571;  llainet  v. 
Tucker,  50  H.  H.,  809;  Bradley  v.  King,  44 
111.,  889;  Chit:  Cont,  918 1  note,  stating  this  to 
be  the  American  rule.  See  also  Benj.  Sales, 
6  909,  note,  In  Corbin's  ed.  of  1888;  1  Whan 
Cont.,  g  580. 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  court: 
IBS]  This  was  an  action  of  aeeumptit,  brought  by 
Arthur  Norrington,  a  citizen  of  Great  Britain, 
trading  under  the  name  of  A.  Nonington  & 
Company,  against  James  A.  Wright  and  oth- 
ers, citizens  of  Pennsylvania,  trading  under 
the  name  of  Peter  Wright  &  Sons,  upon  the 
following  contract: 

"  Philadelphia,  January  19,  1880.  Sold  to 
Messrs.  Peter  Wright  &  Sons,  for  account  of  A. 
Norrington  &  Co.,  London:  Five  thousand 
(5,000)  tons  old  T  iron  rails,  for  shipment  from 
a  European  port  or  ports,  at  the  rate  of  about 
one  thousand  (1,000)  tons  per  month,  beginning 
February,  1880,  but  whole  contract  to  be 
shipped  before  August  1st,  1880,  at  forty-five 
dollars  (#45.00)  per  ton  of  2,240  lbs.  custom- 
house weight,  ex  ship  Philadelphia.  Settle- 
ment cash  on  presentation  of  bills  accompanied 
by  custom-house  certificate  of  weight.  Sellers 
to  notify  buyers  of  shipments  with  vessels* 
names  as  aoon  as  known  by  them.  Sellers  not 
to  be  compelled  to  replace  any  parcel  lost  after 
shipment  Sellers,  when  possible,  to  secure  to 
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buyers  right  to  name  discharging  berth  of  ves- 
sels at  Philadelphia. 

Edward  J.  Etting,  Metal  Broker." 
The  declaration  contained  three  counts.  The 
first  count  alleged  the  contract  to  have  been  for 
the  sale  Of  about  0,000  tons  of  T  Iron  rails  to  be 
shipped  at  the  rate  of  about  1,000  tons  a  month, 
beginning  in  February,  and  ending  In  July, 
1880.  The  second  count  set  forth  the  contract 
verbatim.  Each  of  these  two  counts  alleged 
that  the  plaintiffs,  In  February,  MnrctyApiil, 
Hay,  June  and  July,  shipped  the  goode  at  the 
rate  of  about  1,000  tons  a  month,  and  notified 
the  shipments  to  the  defendants;  and  further 
alleged  the  due  arrival  of  the  goods  at  Phila- 
delphia, the  plaintiff's  readiness  to  deliver  the 
goods  and  bills  thereof,  with  custom-house  cer- 
tiflcates  of  weight,  according  to  the  contract, 
and  the  defendants' refusal  to  accept  them.  .___ 
The  third  count  differed  from  tbe  second  only  [ISO 
in  averring  that  400  tons  were  shipped  by  the 

Slaintiff  in  February  and  accepted  by  the 
efendonts,  and  that  the  rest  was  shipped  by 
the  plaintiffs  at  the  rate  of  about  1,000  tons  a 
month  in  March,  April,  May,  June  and  July. 
Tbe  defendants  pleaded  nan  aiitunpeit.  The 
material  facts  proved  at  the  trial  were  as  follows: 
The  plaintiff  shipped  from  various  European 
ports  400  tons  by  one  vessel  In  the  last  part  of 
February,  885  tons  by  two  vessels  in  March, 
1,571  tons  by  five  vessels  In  April,  850  tons  by 
three  vessels  in  May,  1,000  tons  by  two  vessels 
In  June,  and  800  tone  by  one  vessel  in  July, 
and  notified  lo  the  defendants  each  shipment 

The  defendants  received  and  paid  for  the 
February  shipment  upon  its  arrival  in  March, 
and  in  April  gave  directions  at  what  wharves 
tbe  March  shipments  should  be  discharged 
on  their  arrival;  but  on  Hay  14,  about  the 
time  of  the  arrival  of  tbe  March  shipments, 
and  having  been  then  for  the  first  time  in- 
formed of  the  amounts  shipped  In  February. 
March  and  April,  gave  Etting  written  notice 
that  tbey  should  decline  to  accept  the  ship- 
ments made  in  March  and  April,  because  none 
f  them  were  fn  accordance  with  tbe  contract; 
as  i  In  answer  to  a  letter  from  him  of  May  18, 
wrot?  him  on  May  17  as  follows:  "We  are  ad- 
vised that  what  bas  occured  does  not  amount 
to  an  acceptance  of  the  iron  under  the  circum- 
stances and  the  terms  of  the  contract.  You 
had  a  right  to  deliver  In  parcels,  and  we  had 
a  right  to  expect  tbe  stipulated  quantity  would 
be  delivered  until  the  time  was  up  in  which 
that  was  possible.  Both  delivering  and  re- 
ceiving were  thus  far  conditional  on  there  be- 
ing thereafter  a  complete  delivery  in  due  time 
and  of  the  stipulated  article.  On  the  Assump- 
tion that  this  time  had  arrived,  and  that 
yon  had  ascertained  that  you  did  uot  intend  to 
or  could  not  make  any  further  deliveries  for 
the  February  and  March  shipments,  we  gave 

Sou  the  notice  that  we  declined  accepting  those 
eliverics.  As  to  April,  It  is  too  plain,  we  sup- 
pose, to  require  any  remark.  If  we  are  mista- 
ken as  to  our  obligation  for  the  February  and 
March  shipments,  of  course  we  must  abide  the 
consequences;  but  If  we  are  right,  you  have 
not  performed  your  contract,  as  you  certainly  [19] 
have  not  for  the  April  shipments.  There  u 
then  the  very  serious  and  much  debated  ques- 
tion, as  we  are  advised,  whether  the  failure  to 
Mf 
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make  the  stipulated  shipments  Id  February 
or  March  has  absolved  us  from  the  contract. 
If  It  does,  we  of  course  will  avail  ourselves  of 
this  advantage." 

On  May  18  Ettlnjr  wrote  to  the  defendants, 
Insisting  on  their  liability  for  both  past  and  fu- 
ture shipments, and  saying,  among  other  things: 
"  In  respect  to  tbe  objection  that  there  had  not 
been  a  complete  delivery  In  due  time,  of  the 
stipulated  article,  I  beg  to  call  your  attention  to 
the  foot  that  while  the  contract  is  for  five  thou- 
sand tons,  it  expressly  stipulates  that  deliveries 
may  be  made  during  six  months,  and  that  they 
are  only  to  be  at  the  rate  of  one  thousand  tons 
per  month."  "As  to  April,  while  it  seems  to 
me  'too  plain  to  require  any  remark,' I  do  not 
see  how  it  can  seem  so  to  jou,  unless  you  in- 
tend to  accept  the  rails.  If  you  object  to  taking 
all  three  shipments  made  in  that  month,  I  shall 
feel  authorized  to  deliver  only  two  of  the  car- 
goes, or,  for  that  matter,  to  make  the  delivery 
of  precisely  one  thousand  tons.  But  I  think  I 
am  entitled  to  know  definitely  from  yon  wheth- 
er you  intend  to  reject  the  April  shipments, and 
if  so  upon  what  ground,  and  also  whether  you 
are  decided  to  reject  the  remaining  shipments 
under  the  contract.  You  say  in  your  last  para- 
graph that  you  shall  avail  yourselves  of  the  ad- 
vantage, if  you  are  absolved  from  the  contract, 
but  as  you  seem  to  be  in  doubt  whether  you  can 
set  up  that  claim  or  not,  I  should  like  to  know 
definitely  what  is  your  intention." 

On  May  18  the  defendants  replied:  "  We  do 
not  read  the  contract  as  you  do.  We  read  it  as 
stipulating  for  monthly  shipments  of  about  one 
thousand  tons,  beginning  inFebruary,  and  that 
the  six  months'  clause  is  to  secure  the  comple- 
tion of  whatever  had  fallen  short  In  the  five 
months.  As  to  the  meaning  of  'about,'  it  is  set- 
tled as  well  as  such  a  thing  can  be;  and  cer- 
tainly neither  tbe  February,  March  or  April 
shipments  ate  within  tbe  limits."  "As  to  the 
proposal  to  vary  the  notices  for  April  shipments, 
we  do  not  think  you  can  do  this.  The  notice 
of  the  shipments,  as  soon  as  known,  you  were 
1M1  tound  to  give,  and  cannot  afterwards  vary  it  if 
they  do  not  conform  to  the  contract.  Our  right 
to  be  notified  Immediately  that  the  shipments 
were  known  is  as  material  a  provision  as  any 
other,  nor  can  it  be  changed  now  in  order  to 
make  that  a  performance  which  was  no  per- 
formance within  the  time  required."  "You  ask 
us  to  determine  whether  we  will  or  will  not  ob- 
ject to  receive  further  shipments  because  of  past 
defaults.  We  tell  you  we  will  if  we  are  enti- 
tled to  do  so,  and  will  not  If  we  are  Dot  entitled 
to  do  so.  We  do  not  think  you  have  the 
right  to  compel  us  to  decide  a  disputed  question 
of  law  to  relieve  you  from  the  nskof  deciding 
It  yourself.  You  know  quite  as  well  as  we  do 
what  is  the  rule  and  its  uncertainty  of  applica- 

On  June  10  Etting  offered  to  the  defendants 
the  alternative  of  delivering  to  them  1,000  tons 
strict  measure  oo  account  of  the  shipments  in 
April.     This  offer  they  immediately  declined. 

On  June  15  Etting  wrote  to  tbe  defendants 
that  two  cargoes,  amounting  to  221  tons,  of  the 
April  shipments,  and  two  cargoes,  amounting 
to  650  tons,  of  the  May  shipments  (designated 
by  the  names  of  tbe  vessels),  bad  been  errone- 
ously notified  to  them,  and  that  about  900  tons 
had  been  shipped  by  a  certain  other  vessel  on 


as  to  April  shipments  could  not  be  corrected  at 
this  late  dale,  and  after  the  terms  of  the  con- 
tract had  long  Since  been  broken. 

From  the  date  of  the  contract  to  the  time  of 
its  rescission   by  the  defendants,  the  market 

firice  of  such  iron  was  lower  than  that  atlpu- 
ated  in  the  contract,  and  was  constantly 
falling.  After  the  arrival  of  the  cargoes,  and 
their  tender  and  refusal,  they  were  sold  by  Et- 
ting, with  the  consent  of  the  defendants,  for 
the  benefit  of  whom  it  might  concern. 

At  the  trial  the  plaintiff  contended:  1.  That 
under  the  contract  he  bad  six  months  in  which 
to  ship  the  5,000  tons,  and  any  deficiency  in  the 
earlier  months  could  be  made  up  subsequently, 
provided  that  the  defendants  could  not  be  re- 
quired to  take  more  than  1,000  tons  in  any  one 
month.  2.  That,  if  this  was  not  so,  tbe  con- 
tract was  a  divisible  contract,  and  the  remedy 
of  the  defendants  for  a  default  fn  any  month 
was  not  by  rescission  of  the  whole  contract, but 
only  by  deduction  of  the  damages  caused  by  [193] 
the  delays  in  the  shipments  on  the  part  of  the 
plaintiff. 

But  the  court  instructed. the  jury  that  if  tbe 
defendants,  at  the  time  of  accepting  the  deliv- 
ery of  the  cargo  paid  for,  had  no  notice  of  the 
failure  of  the  plaintiff  to  ship  about  1,000  ton* 
in  the  month  of  February,  and  immediately 
upon  learning  that  fact  gave  notice  of  their  in- 
tention to  rescind,  the  verdict  should  be  for 

The  plaintiff  excepted  to  this  instruction, 
and,  after  verdict  and  judgment  for  the  defend- 
ants, sued  out  this  writ  of  error. 

In  the  contracts  of  merchants,  time  is  of  the  [BOS 
essence.  The  time  of  shipment  is  tbe  usual  and 
convenient  means  of  fixing  the  probable  time  of 
arrival,  with  a  view  of  providing  funds  to  pav 
for  the  goods,  or  of  fulfilling  contracts  with 
third  persons.  A  statement  descriptive  of  the 
subject-matter,  or  of  some  material  incident, 
such  as  the  time  or  place  of  shipment,  is  ordi- 
narily to  be  regarded  as  a  warranty.  In  the 
sense  in  which  that  term  is  used  in  insurance 
and  maritime  law,  that  is  to  say,  a  condition 
precedent,  upon  the  failure  or  non-performance 
of  which  the  party  aggrieved  may  repudiate 
the  whole  contract  ifcAnv.  Burnai.  3  B.&8., 
751;  Bowttv.  8/tand.  2  App.  Cas.  450;  Lmeber 
v.  Banal,  2  Wall.  728  [6B  U.  8.,  bfc.  17,  L.  ed. 
7681;  Da-inn.  v.  Von  lAngtn,  118  U.  8.  40  [Bk. 
28.  L.  ed.  880]. 

The  contract  sued  on  Is  a  single  contract  for 
the  sale  and  purchase  of  5,000  tons  of  iron  rails, 
shipped  from  a  European  port  or  porta  for  Phil- 
adelphia. The  subsidiary  provisions  as  to  ship- 
ping in  different  months,  and  as  to  paying  for  [CM 
each  shipment  upon  its  delivery,  do  not  split  up 
the  contract  into  as  many  contracts  as  there 
shall  be  shipments  or  deliveries  of  so  many  dis- 
tinct quantities  of  iron.  Meney  Oo.  v.  Nayler, 
9  App.  Cos.  434,  439.  The  further  provision, 
that  the  sellers  shall  not  be  compelled  to  re- 

Sloce  any  parcel  lost  after  shipment,  simply  re- 
uces,  in  the  event  of  such  a  loss,  the  quantity 
to  be  delivered  and  paid  for. 

The  times  of  shipment,  as  designated  in  the 
contract,  are  "  at  the  rate  of  about  1,000  Una 
per  month,  beginning  February, 1880,but  whole 

to  be  shipped  before  August  1,  1B80." 

115  LT.  8. 
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rbne  words  are  not  satisfied  by  shipping  one 
ixtb  put  of  the  6,000  tons,  or  about  888  tons, 
u  each  of  the  six  months  which  begin  with 

,,  ._     J  the 

Ave  months  from  February  to  June  inclusive, 
and  allow  no  more  than  alight  and  unimportant 
deficiencies  in  the  shipments  during  those 
months  to  be  made  up  in  the  month  of  July. 
The  contract  is  not  one  for  the  sale  of  a  specific 
lot  of  goods,  identified  by  independent  circum- 
stances, such  as  all  those  deposited  in  a  certain 
warehouse,  or  to  be  shipped  n 
•el,  or  that  may  be  manufacti 
or  may  be  required  for  use  by  the  buyer,  in  a 
certain  mill;  id  which  case  the  mention  of  the 
quantity,  accompanied  by  the  qualification  of 
"  about,"  or  "  more  or  less,"  is  regarded  as  a 
mere  estimate  of  the  probable  amount,  as  to 
which  good  faith  is  all  that  is  required  of  the 
party  making  it.  But  the  contract  before  us 
comes  within  the  general  rule:  "When  no  such 
independent  ci  re  vim  stances  are  referred  to,  and 
the  engagement  is  to  furnish  goods  of  a  certain 
quality  or  character  to  a  certain  amount,  the 
quantity    specified   Is  material  and  governs 


and  unimportant  excesses  or   deficiencies 
number,  measure  or  weight."  Br<vaUyY.UniU 
irfStotot,  96  U.  8.188, 171, 173  [Bk.  84,  L.  ed. 
622,  628,  6341. 

The  seller  Is  bound  to  deliver  the  quantity 
^^  stipulated,  and  has  no  right  either  to  compel 
■05]    the  buyer  to  accept  a  less  quantity,  or  to  require 


proportions  monthly,  the  seller's  failure  to  ship 
the  required  quantity  in  the  first  month  gives 
the  buyer  the  same  right  to  rescind  the  whole 
contract  that  be  would  have  bad  if  it  had  been 
agreed  that  all  the  goods  should  have  been  de- 
livered at  once. 

The  plaintiff,  instead  of  shipping  about  1,000 
tons  in  February  and  about  1,000  tons  in  March, 
as  stipulated  in  the  contract,  shipped  only  400 
tons  m  February  and  88.1  ions  in  March.  His 
failure  to  fulfill  the  contract  on  bis  part  in  re- 
spect to  theseflrst  two  Installments  justified  the 
defendants  in  rescinding  the  whole  contract, 
provided  they  distinctly  and  seasonably  asserted 
the  right  of  rescission. 

The  defendants,  immediately  after  the  arri- 
val of  the  March  shipments,  and  as  soon  as 
they  znew  that  the  quantities  which  had  been 
■hipped  in  February  and  in  March  were 
less  than  the  contract  called  for,  clearly  and 
positively  asserted  the  right  to  rescind,  if  the 
law  entitled  them  to  do  so.  Their  previous 
acceptance  of  the  single  cargo  of  400  tons 
shipped  in  February  was  no  waiver  of  this 
right,  because  it  took  place  without  notice,  or 
means  of  knowledge,  that  the  stipulated  quan- 
tity had  not  been  shipped  in  February.  The 
price  paid  by  them  for  that  cargo  being  above 
the  market  value,  the  plaintiff  suffered  no  in- 
jury by  the  omission  of  the  defendants  to  re- 
turn the  iron;  and  no  reliance  was  placed  on 
that  omission  In  the  correspondence  between 
theparties. 

The  case  wholly  differs  from  that  of  Zjww  v. 
11*  U.S. 


Bertram,  30  How.,  140  [61  TJ.  8.,  bk.  18,  I* 

ed.  8271,  in  which  the  buyer  of  a  specific  lot 
of  goods  accepted  and  used  part  of  them  with 
full  means  of  previously  ascertaining  whether 
they  conformed  to  the  contract. 

le  plaintiff,  denying  the  defendants'  right 
scind,  and  asserting  that  the  contract  was 
still  in  force,  was  bound  to  show  such  perform- 
on  his  part  as  entitled  him  todemand  per- 
formance on  their  part,  and,  having  failed  to 
'  i  bo,  cannot  maintain  this  action. 

For  these  reasons,  we  are  of  opinion  that  the 
judgment  below  should  be  affirmed.  But  as 
much  of  the  argument  at  the  bar  waa  devoted 
to  a  discussion  of  the  recent  English  cases, and 
as  a  diversity  in  the  law,  as  administered  on 
the  two  sides  of  the  Atlantic,  concerning  the 
interpretation  and  effect  of  commercial  con- 
tracts of  this  kind,  is  greatly  to  be  deprecated, 
it  is  proper  to  add  that,  upon  a  careful  exami- 
nation of  the  cases  referred  to,  they  do  not  ap- 
pear to  us  to  establish  any  rule  inconsistent 
with  our  conclusion. 

In  the  leading  case  of  Boon  v.  ifcnnw,  S  H. 
&  N. ,  19,  which  was  an  action  upon  a  contract 
of  sale  of  667  tons  of  bar-  iron,  to  be  shipped 
from  Sweden  in  June.  July,  August  and  Sep- 
tember, and  in  about  equal  portions  each 
month,  at  a  certain  price,  payable  on  delivery, 
the  declaration  alleged  that  the  plaintiffs  per- 
formed all  things  necessary  to  entitle  them  to 
have  the  contract  performed  by  the  defendants, 
and  were  ready  and  willing  to  perform  the 
contract  on  their  part,  and  in  June  shipped  a 
certain  portion  of  the  iron,  and  within  a  rea- 
sonable time  afterwards  offered  to  deliver  to 
the  defendants  the  portion  so  shipped;  but  the 
defendants  refused  to  receive  it,  and  gave  no- 
tice to  the  plaintiffs  that  they  would  not  ac- 
cept the  rest.  The  defend  an  is  pleaded  that  the 
shipment  in  June  was  of  about  20  tons  only, 
and  that  the  plaintiffs  failed  to  complete  the 
shipment  for  that  month  according  to  the  con- 
tract. Upon  demurrer  to  the  pleas,  it  was  ar- 
gued for  the  plaintiffs  that  the  shipment  of 
about  one  fourth  of  the  iron  in  each  month 
was  not  a  condition  precedent,  and  that  the 
defendants'  only  remedy  for  a  failure  to  ship 
that  quantity  was  by  a  cross  action.  But  judg- 
ment was  given  for  the  defendants,  Chief  Ba- 
ron Pollock  saying:  "The  defendants  refused 
to  accept  the  first  shipment,  because,  as  they 
say,  it  was  not  a  performance,  but  a  breach  of 
the  contract.  Where  parties  have  made  an 
agreement  for  themselves,  the  courts  ought  not 
to  make  another  for  them.  Here  they  say 
that  in  the  events  that  have  happened  one 
fourth  shall  be  shipped  in  each  month,  and  wo 
cannot  say  that  they  meant  to  accept  any  other 
quantity.  At  the  outset,  the  plaintiffs  failed 
to  tender  the  quantity  according  to  the  con- 
tract; they  tendered  a  much  less  quantity.  The 
defendents  bad  a  right  to  say  that  this  Was  do 
performance  of  the  contract,  and  they  were  no 
more  bound  to  accept  the  short  quantity  than 
if  a  single  delivery  had  been  contracted  for. 
Therefore  the  pleas  are  an  answer  to  the  ac-  | 
tioD."  5H.  &  N.,  28.  So  io  Coddington  v. 
PaUologo,  L.  R.  2  Ex.,  193,  while  there  was  a 
division  of  opinion  upon  the  question  whether 
a  contract  to  supply  goods  "delivering  on 
April  17th,  complete  8lh  May,"  bound  the  Bell- 
er  to  begin  delivering  ou  April  17th,  all  the 
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Judges  agreed  that  If  It  did,  and  the  seller  made  or  get  rid  of  or  displace  that  literal  meaning, 

no  delivery  on  that  day,  the  buyer  might  re-  to  say  that  It  puts  an  additional  burden  on  the 

adnd  the  contract.  seller,  without  a  corresponding  benefit  to  the 

Oo  the  other  hand,  in  Simpson  v.  Crippin,  purchaser;  that  Is  a  matter  of  which  the  seller 

L.  R.  8  Q.  B. ,  14,  under  a  contract  to  supply  ncd  the  purchaser  are  the  best  judges.    Nor  it 

from  0,000  to  8,000  tons  of  coal,  to  be  taken  by  it  any  reason  for  saying  that  It  would  be  a 

the  buyer's  wagons  from  the  seller's  colliery  in  means  by  which  purchasers,  without  any  real 

equal  monthly  quantities  for  twelve  months,  cause,  would  frequently  obtain  an  excuse  for 


the  buyers  sent  wagons  for  only  160  tons  dur-  rejecting  contracts  when  prices  had  dropped, 
lug  the  first  month;  and  it  was  held  that  this  The  nonfulfillment  of  any  term  In  any  contract 
did  not  entitle  the  seller  to  annul  the  contract  is  a  means  by  which  a  purchaser  Is  able  to  get 
and  decline  to  deliver  any  more  cool,  but  that  rid  of  the  contract  when  prices  have  dropped ; 
bis  only  remedy  was  by  an  action  for  damages,  but  that  is  no  reason  why  a  term  which  Is 
And  in  Brandt  v.  Lawrence,  1  Q.  B.  D. ,  844,  found  In  a  contract  should  not  be  fulfilled." 
In  which  the  contract  was  for  the  purchase  of  Pp.  405,  400.  "It  was  suggested  that  even  if 
4,500  quarters,  ten  per  cent  more  or  less,  of  the  construction  of  the  contract  be  as  I  have 
Russian  oats,  "shipped  by  steamer  or  steamers  stated,  still  if  the  rice  was  not  put  on  board  in 
duaine  February, "  or,  in  case  of  ice  prevent-  the  particular  months,  that  would  not  be  a  rett- 
ing shipment,  then  immediately  upon  the  son  which  would  justify  the  appellants  in  hav- 
opening  of  navigation,  and  1,139  quarters  were  ing  rejected  the  rice  altogether,  but  that  it 
shipped  by  one  steamer  in  time,  and  8,801   might  afford  a  ground  for  a  cross  action  by 

Starters  woe  shipped  too  late,  it  was  held  that  them  if  they  could  show  that  any  particular 
e  buyer  was  bound  to  accept  the  1,139  quar-  damage  resulted  to  them  from  the  rice  not  hav- 
ters,  and  was  liable  to  ao  action  by  the  seller  ing  been  put  on  board  In  the  months  In  ques- 
for  refusing  to  accept  them.  tion.     My  Lords,  1  cannot  think  that  there  is 

Such  being  the  condition  of  the  law  of  Bng-  any  foundation  whatever  for  that  argument. 
land  as  declared  in  the  lower  courts,  the  case  If  the  construction  of  the  contract  be  as  I  have 
of  Boxaa  v.  Shand,  after  conflicting  deci-  said,  that  it  bean  that  the  rice  is  to  be  put  on 
■Jons  in  the  Queen's  Bench  Division  and  the  board  in  the  months  in  question,  that  is  part  of 
Court  of  Appeal,  was  finally  determined  by  the  the  description  of  the  subject  matter  of  what  is 
House  of  lords.  1  Q.  B.  D.,  470;  2  Q.  B.  D.,  sold.  What  is  sold  is  not  800  tons  of  rice  in 
113;  2  App.  Cas. ,  455.  gross  or  In  general.     It  is  800  tons  of  Madras 

In  that  case,  two  contracts  were  made  In  rice  to  be  put  on  board  at  Madias  during  the 
London,  each  for  the  sale  of  300  tons  of  "  Ma-  particular  months."  "The  plaintiff,  who  sues 
dras  rice  to  be  shipped  at  Madras  or  coast,  for  upon  that  contract,  has  not  launched  his  case 
thisport.duringthemonthaof  March"d  April,  until  be  has  shown  that  he  has  tendered  that 
1874,  per  Rajah  of  Cochin."  The  600  tons  thing  which  has  been  contracted  for,  and  if  he  is 
filled  8,200  bags,  of  which  7,120  bags  were  put  unable  to  show  that,  he  cannot  claim  any  dam- 
on  board  and  bills  of  lading  signed  in  Febru-  *£&  for  tte  nonfulfillment  of  the  contract." 
aiy;  and  for  the  rest,  consisting  of  1,030  bags    PP-  407,  408. 

put  on  board  in  February,  and  B0  in  March,  Lord  Blackburn  aald:  "If  the  description  of 
the  bill  of  lading  was  signed  in  March.  At  the  article  tendered  is  different  In  any  respect, 
the  trial  of  an  action  by  the  seller  against  the  it  is  not  the  article  bargained  for,  and  the  other 
buyer  for  refusing  to  accept  the  cargo,  evi-  party  is  not  bound  to  take  it.  I  think  in  this 
dene*  was  given  that  rice  ahipped  in  February  case  what  the  parties  bargained  for  was  rice, 
would  be  the  spring  crop,  and  quite  as  good  shipped  at  Madras  or  the  coast  of  Madras. 
as  rice  shipped  in  March  or  April.  Yet  the  Equally  good  rice  might  have  been  shipped  a 
House  of  Lords  held  that  the  action  could  not  tittle to  the  north  or  a  little  to  the  south  of  the 
be  maintained,  because  the  meaning  of  the  coast  of  Madras.  I  do  not  quite  know  what  the 
contract,  as  apparent  upon  its  face,  was  that  boundary  la,  and  probably  equally  good  rice 
all  the  rice  must  be  put  on  board  in  March  and  might  have  been  shipped  in  February  as  was 
April,  or  in  one  of  those  months.  shipped  in  March,  or  equally  as  good  rice  might 

In  the  opinions  there  delivered,  the  general  nave  been  ahipped  in  May  as  was  ahipped  in 
principles  underlying  this  class  of  cases  are  April,  and  I  dare  say  equally  good  rice  might 
roost  clearly  and  satisfactorily  stated.  It  will  have  been  put  on  board  another  ship  as  that 
be  sufficient  to  quote  a  few  pasaages  from  two  which  was  put  on  board  the  Rajah  of  Cochin, 
of  those  opinions.  But  the  parties  have  chosen,  for  reasons  beat 

Lord  Chancellor  Cairns  said:  "It  does  not  known  to  themselves,  to  say:  We  bargain  to 
appear  to  me  to  be  a  question  for  your  Lord-  take  rice  shipped  in  this  particular  region,  at 
ships,  or  for  any  court,  to  consider  whether  that  particular  time,  on  board  that  particular 
that  Is  a  contract  which  bears  upon  the  face  of  sniP;  and  before  the  defendants  can  be  com- 
it  some  reason,  some  explanation,  why  It  was  pelled  to  take  anything  in  fulfillment  of  that 
made  in  that  form,  and  why  the  stipulation  is  contract  it  must  be  shown  not  merely  that  It  ia 
made  that  the  shipment  should  beduring  these  equally  good,  but  that  it  is  the  same  article  as 
particular  months.  It  isamercanrilecontract,  toey  have  bargained  for;  otherwise  they  are 
and  merchants  are  not  in  the  habit  of  placing  not  bound  to  take  It."  9  App.  Cos.  480,  481. 
upon  their  contracts  stipulations  to  which  they  Soon  after  that  decision  of  the  House  of 
do  not  attach  some  value  and  importance."  2  Lords,  two  cases  were  determined  in  the  Court 
App.  Cas.  468.  "U  it  be  admitted  that  the  <*  Appeal  In  Beuter  v.  Sola,  4  C.  F.  D.  289, 
literal  meaning  would  imply  that  the  whole  under  acontract  for  thesale  of  "abouttwenty- 
quantity  must  be  put  on  board  during  a  sped-  Hve  tons  (more  or  less)  black  pepper,  October 
fled  time,  it  la  no  answer  to  that  literal  mean-  "'November  shipment,  from  Penang  to  Lott- 
ing; it  ia  no  observation  which  can  dispose  of    don,  the  name  of  the  vessel  or  vessels,  marks 
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md  Ml  particulars  to  be  declared  to  the  buyer 
Id  writing  within  sixty  days  from  date  of  bill 
of  lading,"  the  seller,  within  the  sixty  days,  de- 
clared twenty -five  tons  by  a  particular  vessel, 
of  which  only  twenty  tons  were  shipped  in 
November,  and  five  tons  in  December;  and  it 
was  held  that  the  buyer  had  the  right  to  refuse 
to  receive  any  part  of  the  pepper.  In  Eonek  v. 
Mailer,  1  Q.  B.  D.,  92,under  a  contract  for  the 
sale  of  2,000  tons  of  pig  Iron,  to  be  delivered  to 
(he  buyer  free  ou  board  at  the  maker's  wharf 
"in  November,  or  equally  over  November,  De- 
cember and  January  next,"  the  buyer  failed  to 
take  any  Iron  in  November,  but  demanded  de- 
livery of  one  third  in  December  and  one  third 
in  January;  and  it  was  held  that  the  seller  was 
justified  in  refusing  to  deliver,  and  in  giving 
notice  to  the  buyer  that  he  considered  the  con- 
tract as  canceled  by  the  buyer's  not  taking  any 
iron  In  November. 

The  plaintiff  in  the  case  at  bar  greatly  relied 
on  the  very  recent  decision  of  the  House  of 
Lords  in  Mertey  Co,  v.  Naylor,  9  App.  Cas. ,  434, 
affirming  the  judgment  of  the  Court  of  Appeal 
in  9  Q.  B.  D. .  648,  and  following  the  decision 
of  the  Court  of  Common  Pleas  in  Fresthv.  Bvrr, 
L.  R.9C.  P.,  808. 

But  the  point  there  decided  was  that  the  fall 
lire  of  the  buyer  to  pay  for  the  first  Installment 
of  the  goods  upon  delivery  does  not,  unless  the 
circumstances  evince  an  Intention  on  his  part 
to  be  no  longer  bound  by  the  contract,  entitle 
the  seller  to  rescind  the  contract  and  to  decline 
to  make  further  deliveries  under  it.  And  the 
grounds  of  the  decision,  as  stated  by  Lord 
Chancellor  Selborne  in  moving  Judgment  In 
the  House  of  Lords,  are  applicable  only  to  the 
case  of  a  failure  of  the  buyer  to  pay  for,  and 
not  to  that  of  a  failure  of  the  seller  '  '  '' 
the  first  installment. 

The  Lord  Chancellor  said;  "The 
for  the  purchase  of  5,000  tons  of  steel  blooms 
of  the  company's  manufacture;  therefore  it 
one  contract  for  the  purchase  of  that  quantity 
of  steel  blooms.  No  doubt  there  are  subsidiary 
termsinthe  contract,  as  to  the  time  of  the  delivery 
—'Delivery,  1,000 tons  monthly  commencing 
January  nert'; — and  as  to  the  time  of  payment, 
II j  — '  Payment  net  cash  within  three  days  after 
receipt  of  shipping  documents'; — but  that  does 

not  split  up  the  contract  Into  as  many  < 

as  there  shall  be  deliveries  for  the  purpose,  of 
so  many  distinct  quantities  of  iron.  It  is  quite 
consistent  with  the  natural  moaning  of  the  co- 
tract,  that  it  is  to  be  one  contract  for  the  pu 
chase  of  that  quantity  of  Iron  to  be  delivered 
those  times  and  in  that  manner,  and  for  which 
payment  Is  so  to  be  made.  It  is  perfectly  clear 
that  no  particular  payment  can  be  a  condition 

Srecedent  of  the  entire  contract,  because  the  de- 
very  under  the  contract  was  most  certainly  to 
precede  payment;  and  that  being  so,  I  do  not 
see  how,  without  express  words,  it  can  possibly 
be  made  a  condition  precedent  to  the  subse- 
quent fulfillment  of  the  unfulfilled  part  of  the 
contract,  by  the  delivery  of  the  undelivered 
steel."    9  App.  Cas.,  489. 

Moreover,  although  in  the  Court  of  Appeal 
dicta  were  uttered  tending  to  approve  the  de- 
cision In  Simpton  v.  Orippin,  and  to  dispar- 
age the  decisions  in  Bearer.  Jfcnnisand  Eonek 
v.  Midler,  above  cited,  yet  in  the  House  of 
Lords  Simpton  t.  ftijrptitwasnot  even  referred 
1UVO.B. 


.  and  Lord  Blackburn,  who  bad  given  the 

leading  opinion  in  that  case,  as  well  as  Lord 
Bramwell,  who  had  delivered  the  leading  opin- 
ion in  Honek  v.  MuUer,  distinguished  Heart  v. 
Brnn.it  and  Eonek  v.  Mulltr  from  the  case  in 
judgment.     8  App.  Cas.,  444,  446. 

Upon  a  review  of  the  English  decisions,  the 
rule  laid  down  in  the  earlier  cases  of  Eoart  v. 
Sennit  and  Coddinoton  v.  Paleologo,  as  well  as 
in  the  later  cases  of  Renter  v.  Bala  and  Bbnek 
v.  Mvller,  appears  to  us  to  be  supported  by  a 
greater  weight  of  authority  than  the  rule  slated 
in  the  intermediate  cases  of  Simpson  v.  Crippin 
and  Brandt  v.  Lawrtnse,  and  to  accord  better 
with  the  general  principles  affirmed  by  the 
House  of  Lords  f  n  Bourn  v.  SAand,  while  it  in 
nowise  contravenes  the  decision  of  that  tribunal 

Mertey  Co.  v.  Naylor. 

In  this  country,  there  is  less  judicial  authority 
upon  the  question.     The  two  cases  most  nearly 

point  that  have  come  to  our  notice  are  Hiu 

Blake,  97  N.  T.,  316,  which  accords  with 

icti  v.  S/tand,  and  King  Phillip  MilU  v.  Sla- 
ter, 13  R.  I.,  82,  which  approves  and  follows 
Heart  v.  BennU.  The  recent  case*  in  the  Su-  [212] 
preme  Court  of  Pennsylvania,  cited  at  the  bar, 
support  no  other  conclusion.  In  Shinn  v.  Bo- 
dine,  60  Pa.  St.,  183,  the  point  decided  was  that 
a  contract  for  the  purchase  of  800  tons  of  coal 
at  a  certain  price  per  ton,  "coal  to  be  delivered 
on  board  vessels  as  sent  for  during  months  of 
August  and  September,"  was  an  entire  con- 
tract, under  which  nothing  was  payable  until 
delivery  of  the  whole,  ana  therefore  the  seller 
had  no  right  to  rescind  the  contract  upon  a  re- 
fusal to  pay  for  one  cargo  before  that  time.  In 
Morgan  v.  MtKct,  77  Pa.  St.,  328,  and  in  Scott 
v.  Eittanning  Coal  Co.  89  Pa.  St.,  281,  the 
buyer's  right  to  rescind  the  whole  contract  upon 
the  failure  of  the  seller  to  deliver  one  install- 
ment was  denied,  only  because  that  right  had 
been  waived,  in  the  one  case  by  unreasonable 
delay  in  asserting  it,  and  in  the  other  by  having 
accepted,  paid  for  and  used  a  previous  install 
ment  of  the  goods.  The  decision  of  the  Su- 
preme Judicial  Court  of  Massachusetts  in  IFin- 
ehttttr  v.  Newton,  2  Allen,  492,  resembles  tluil 
of  the  House  of  Lords  in  Mtrsty  Co.  v.  Naylor. 

Being  of  opinion  that  the  plaintiff's  failure 
to  make  such  shipments  in  February  and 
March,  as  the  contract  required,  prevents  his 
maintaining  this  action,  it  is  needless  to  dwell 
upon  the  further  objection  that  the  shipments 
in  April  did  not  comply  with  the  contract,  be- 
cause the  defendants  could  not  be  compelled  to 
take  about  1,000  tons  out  of  the  larger  quantity 
shipped  in  that  month,  and  the  plaintiff,  after 
once  designating  the  names  of  vessels,  aa  the 
contract  bound  him  to  do,  could  not  substitute 
other  vessels.  See  Busk  v.  Spence,  4  Camp. 
339;  Grata  v.  Legg,  9  Eich.,  709;  Beultr  v. 
Sola,  above  cited. 

Judgment  ajirmed. 

Mr.  Chief  Juetice  Wavlte  was  not  present  at 
the  argument  and  took  no  part  in  the  decision 
of  this  case. 

True  copr.   Tatb 

James  H,  MoKenner,  Clerk,  Sup,  Court,  C.  B. 

Cited- 115  U.  8.,  380,  BO. 
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bare  been  obtained  from  Glasgow. 

[No.  sTj 
Argued  Apr.  S,  7,  I8SS.    Decided,  Oct.  X6.1S8B. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 
The  history  and  facts  of  the  case  fully  appear 
-'     -  --•-'—  of  the  court. 

r  Hitchcock,  for  pi  sin  tiff  in 

The  non-performance  by  the  vendor,  of  a  con- 
dition'precedent  on  Mb  part,  releases  the  vendee. 

Jonee  t.  0.  S.  96  U.  8. 24  (Bk.  24,  L.  ed.644); 
Stater  v.  Emenon,  19  How.  324  (SI  D.  S.  bk. 
15,  L.  ed.  82*);  Smootv.  U.S.  15  Wall.  46(88 
V.  8.  bk.  81,  L,  ed.  109);  Qouvernmr  t.  Til- 
lotton,  8  Edw.  Ch.  S48. 

Nor  does  It  matter  that  such  condition  Is  diffi- 
cult or  foolish. 

Story.Oont  §8  47, 887;  3  Beat  Sate.  66  858, 
894;  Dermottr.  Jane*.  2  WalL  1, 7  (69  U.  H.bk. 
17.  L.  ed.  768,  764);  Smoot  v.  U,  S.  18  WaU.  46 
(83  IT.  S.  bk.  31,  L.  ed.  109);  Milldam  Foundry 
x.  Homy,  21  Pick.  417,  441;  narmony  v.  Bing- 
ham, 13  N.  T.  99;'  Eddy  v.  Clement,  88  Vt.  486; 
Bacon  v.  Cb».  45  HI.  47;  Beted  Diitriet  v. 
Daueky,  25  Conn.  580;  Rtttini  v.  Ope,  1  Q.  B. 
Div.  187;  Joneev.St.John*  CbB.,L.  R6Q.B.115. 

Plaintiffs  agreement  to  ship  from  Glasgow 
was  a  condition  precedent. 

Oadwetl  v.  Blake,  6  Gray,  403;  Bom*  v. 
Shand,  2  App  Cas.  L.  R.  (H.  of  L.)478;  Bank 
of  Oof.  v.  Banner,  1  Pet.  464  (26  D.  8.  bk.  7, 
J,  ed.  223);  Lowber  v.  Bang;  2  WalL  728  (60 
D.  S.  bk.  17,  L.  ed.  768);  BobertiY.  Brett,  11 H. 
of  L.  Cas.  887;  Cutter  v.  Powell,  2  Smith,  Lead. 
Cas.  1,  note*;  3  Benj.  Sales,  6$  854,  855. 

Mr.  Edward  Cunnlnghjun,  Jr.,  for  de- 
fandants  in  error: 

The  question  whether  shipment  from  Glas- 
gow is  a  condition  precedent. 


explanation,  is  to  be  determined  by  the  inten- 
tion and  meaning  of  the  parties  as  it  appears  in 
the  Instrument,  and  by  the  application  of  com- 


mon sense  to  this  particular 

Loxcber  ▼,  Bangt-  2  Wall.  728  (69  D.  8.  bk. 
17,  L.  ed.  768);  TUeiton  v.  N&ueB,  18  Mass. 
406*  Toddy.  Summer*,  2  draft  169. 

■Head  notes  bv  Mr.  Jvtttee  Ghat. 


Bee  Pope  v.  A  111*  and  note,  post. 


When  mutual  covenants  go  to  the  whole  con- 
sideration, on  both  sides,  they  are  mutual  con- 
ditions precedent  But  unless  the  non-perfonn- 
anre  alleged  fn  breach  of  a  contract  goes  to  the 
whole  consideration,  the  covenant  broken  is 
not  to  be  considered  a  condition  precedent,  but 
as  a  distinct,  independent  covenant,  for  the 
breach  of  which  the  party  injured  may  be  com- 
pensated In  damages. 

Davideon  v.  Qwynne,  13  East,  881;  Boone  v. 
Byre,  1  H.  BL,  278,  note;  Lowlier  v.  Bang*, 
tupra. 

Shipment  from  Glasgow  Is  not  a  condition 
precedent  here. 

Beltini  v.  Oyt.X  (J.  B.  Div.,  188;  Grata  v 
Legg,  9  Ex.,  716. 

Mr.  Jvttie*  Gravy  delivered  the  opinion  of 


and  James  E,  Pope,  citizens  of  New  York, 
and  partners  under  the  name  of  Thomas  J. 
Pope  &  Brother,  against  Oliver  B.  FOley.a  citi- 
zen of  Missouri. 

The  petition  alleged  that  on  February  30. 
1880,  the  defendant  bargained  for  and  bought 
of  the  plaintiffs  and  they  sold  to  him  500  tons 
of  number  one  Sbotfs  (Scotch)  pig  iron,  at  the 

Srice  of  |86  per  ton,  to  be  paid  in  cash  by  the 
efendant  upon  the  delivery  to  him  of  the  Iron 
tn  bond  at  New  Orleans;  the  iron  to  be  shipped 
from  Glasgow,  Scotland,  as  soon  as  possible, 
and  the  delivery  and  sale  to  be  subject  to  ocean 
risks;  and  the  defendant  agreed  to  accept  the 
iron  as  aforesaid,  and  to  pay  the  plaintiffs  there- 
for the  sum  of  (18,000;  and  that  the  particu- 
lars of  the  sale  and  agreement  were  set  forth  in 
a  note  and  memorandum  thereof,  signed  by  the 
defendant,  as  follows; 

"  St  Louis,  February  80,  1880.  Thomas  J. 
Pope  ft  Bro.,  New  York:  Have  sold  for  your 
account  to  Mr.  O.  B.  Filley,  Bt  Louis,  500  tons 
No.  1  Sholt'a  (Scotch)  pig  iron,  at  $26  per  ton 
cash  In  bond  at  New  Orleans,  Shipment  from 
Glasgow  as  soon  as  possible.  Delivery  and  sale 
subject  to  ocean  risks.    Very  truly, 

"Wlflatd  As  Combs." 

Across  the  face  of  this  was  written:  "  Ac- 
cepted, O.  B.  Pflley." 

The  petition  further  alleged  that  afterwards,  [814] 
and  as  soon  as  possible,  the  plaintiff  caused  the 
iron  to  be  shipped  from  Glasgow  to  New  Or- 
leans; that  upon  its  arrival  at  New  Orleans,  on 
May  26, 1880,  they  offered  to  deliver  it  to  the 
defendant  In  bona  at  that  port,  and  requested 
him  to  receive  and  pay  for  it,  but  he  refused  to 
do  so,  and  the  plaintiffs  were  forced  to  sell  it  at 
a  loss. 

The  defendant,  in  his  answer,  admitted  the 
contract  and  his  refusal  to  accept  the  iron; 
denied  the  other  allegations  of  the  petition; 
and  alleged,  as  the  ground  of  his  refusal,  and  as 
a  defense  to  the  action,  that  the  plaintiffs  failed 
to  ship  the  Iron  from  Glasgow  as  soon  as  possi- 
ble after  the  date  of  the  contract  The  plain- 
tiffs filed  a  replication,  denying  all  new  matter 
in  the  answer. 

The  testimony  of  the  witnesses  called  by  the 

6 lain  tiffs  at  the  trial,  tended  to  prove  the  follow- 
ig  facts:  Immediately  after  making  this  con- 
tract, the  plaintiffs  by  telegraph  bought  the  Iron 
of  John  Anderson  of  Glasgow,  and  requested 
him  to  ship  it  to  New  Orleans.    The  Iron  was 


Lahoabtzb  v.  Coixihs. 


then  at  the  works  of  the  Shotf  a  Iron  Company 
In  Scotland,  equidistant  end  equally  accessible 
by  railway  from  the  porta  of  Glasgow  on  the 
west  coast  and  of  Leith  on  the  east  coast;  and 
ancs.  iron  was  aometimes  shipped  from  Glas- 
gow, and  sometimes  from  Leith.  A  nderson  at 
once  made  diligent  inquiry  and  efforts  to  secure 
transportation  from  Glasgow,  and  from  Leith, 
and  from  other  Scotch  ports,  to  New  Orleans, 
bat,  owing  to  the  great  scarcity  of  ships  at  that 
time,  could  only  secure  one  Teasel,  the  barque 


ary  28,  1680,  three  days  after  the 

question  was  made  at  St  Louis.  No  vessel 
transportation  could  be  obtained  from  Glasgow 
to  New  Orleans  then  or  for  weeks  afterwards. 
The  iron  was  sent  down  from  the  works  of  the 
Shotf s  Iron  Company  to  Leith  as  fast  as  the 
barque  could  receive  It  With  all  speed,  she 
discharged  her  cargo,  took  in  the  iron,  and 
sailed  from  Leith  for  New  Orleans,  where  she 
arrived  about  Hay  36.  The  distance  by  sea 
was  greater  from  "Leith  to  New  Orleans  than 
from  Glasgow  to  New  Orleans.  If  The  Alpha 
[SIB]  badcomeroundtoGlasgowandshippedthefron 
there.  It  would  have  taken  from  alz  to  twenty- 
six  days,  according  to  the  winds,  and  she 
would  have  had  to  take  In  ballast  at  Leith  and 
discharge  it  at  Glasgow,  involving  consider- 
able delay  and  expense. 

The  court  instructed  the  Jury  that  the  pro- 
vision of  the  contract  that  the  iron  was  to  be 
shipped  from  Glasgow  was  not  a  material  pro- 
vision of  the  contract,  so  far  as  this  controversy 
was  concerned;  that  the  purpose  of  the  contract 
was  the  sale  by  the  plaintiffs  to  the  defendant 
of  a  certain  quantity  of  iron,  to  be  delivered  in 
•  certain  time  at  a  certain  place,  and  the  fact 
It  was  shipped  from  Leith  instead  of  Glasgow 
was  not  material  to  the  rights  of  the  parties  in 
this  case,  if  the  other  provisions  of  the  contract 
were  complied  with;  and  that  If  the  jury  found 
that  tt  was  impossible  for  the  plaintiffs  to  obtain 
at  vessel  from  Glasgow,  and  that  it  was  practi- 
cable to  obtain  one  from  Leith,  and  that  ship- 
ment from  Leith  was  a  more  expeditious  way 
of  getting  the  Iron  to  New  Orleans  than  waiting 
for  a  vessel  from  Glasgow  would  have  been, 
then  the  plaintiffs  were  justified  in  shipping  the 
iron  from  Leith  instead  of  from  Glasgow.  3 
McCrary,  160. 

The  defendant  excepted  to  the  admission  of 
evidence  relating  to  the  shipment  from  Leith, 


sum  of  $8,155,  sued 

[8191       The  contract  between  these  parties  belongs 

to  the  same  class  as  that  sued  on  In  the  case 


Just  ( 

858,  a 


rMfl1    a  mercantile  contract,  a  statement  descriptive 
L**°i    of  the  subject  matter,  or  of  some  material  inci- 
dent, such  as  the  time  or  place  of  shipment,  is 
ordinarily  to  be  regarded  as  a  warranty,  or 
condition  precedent,  upon  the  failure 


SH_" 


performance  of   which  the  party  aggrieved 

pudiate  the  whole  contract    The  pro- 

n  question  in  that  case  related  to  the 
time;  In  this,  It  relates  to  the  place  of  ship- 
ment 

The  thing  sold,  and  described  In  the  contract 
Is  "  GOO  tons  No.  1  Bhott'a  (Scotch)  pig  Iron/" 


to  be  shipped  "from  Glasgow  as  soon  as  possi- 
ble." It  fe  not  merely  BOO  tons  of  iron  of  a 
certain  quality;  nor  is  it  such  iron  lobe  shipped 
as  soon  as  possible  from  any  Scotch  port  or  ports; 
but  It  is  iron  of  that  quality  to  be  shipped  from 
the  particular  Port  of  Glasgow  as  eoon  as  pos- 
sible. The  court  has  neither  the  means  nor 
the  right  to  determine  why  the  parties  in  their 
contract  sped  Bed  "shipment  from  Glasgow," 
instead  of  using  the  more  general  phrase 
"shipment  from  Scotland,"  or  merely  "ship- 
ment," without  naming  any  place;  but  is  bound 
to  give  effect  to  the  terms  which  the  parties 
have  chosen  for  themselves.  The  term  "  ship- 
ment from  Glasgow  "  defines  an  act  to  be  done 
by  the  sellers  at  the  outset,  and  a  condition 
precedent  to  any  liability  of  the  buyer.  The 
sellers  do  not  undertake  to  obtain  shipment,' 
nor  does  the  buyer  agree  to  accept  iron  shipped, 
at  any  other  port  The  buyer  takes  the  risk  of 
delay  in  getting  shipment  from  Glasgow,  or  of 
delay  or  disaster  in  prosecuting  the  voyage 
from  Glasgow  to  New  Orleans.  But  he  does 
not  take  the  risk  of  delay  or  of  sea  perils  which 
may  occur  In  the  course  of  the  different  voy- 
age from  Leith  to  the  same  destination. 

One  or  two  Illustrations  may  help  to  make 
this  clear.  If  the  sellers  had  shipped  the  iron 
by  the  first  opportunity  from  Glasgow,  the 
buyer  could  not  have  refused  to  accept  it,  even 
if  it  could  have  been  shipped  sooner  from  Leith. 
Again;  the  buyer  would  have  an  insurable  In- 
terest in  the  iron  during  the  voyage,  by  reason 
of  the  title  which  would  accrue  to  him  under 
the  contract  on  arrival  and  delivery,  and  of  tbe 
profits  that  he  might  make  in  case  of  a  rise  In 
the  market  8  Kent,  Com.  270;  KrenA  v.  Hop* 
int.  Co,  10  Pick.  8B7;  Batter*  Railroad  v. 
Belief  in*.  Co.  08  Mass.  420,  428.  But  a 
policy  of  insurance  upon  the  iron  for  a  voyage  [SSI] 
from  Glasgow  would  not  cover  a  voyage  from 
Leith.  Murray  v.  Columbian  In*.  Co.,  4 
Johns.  443;  Manly  v.  United  Int.  Cfe.BMasa. 
86. 

This  view  of  the  case  renders  It  unnecessary 
to  consider  the  other  questions  raised  at  the 
trial  and  argued  at  the  bar,  and  requires  tbe 
judgment  of  the  Circuit  Court  to  be  reverted 
and  the  wee  remanded  u>»<7i  directum*  to  order  a 
new  trial. 
True  copy.   Test:  _  _ 

James  H.  McKennay.  Clerk,  Sup.  Court,  TJ.B, 

Oted-US  U.  8.,  BIS. 


RICHARD  D.  LANCASTER,  Plff.  in  Ar,     (222) 
«, 
HENRY  C.  COLLINS. 

{See  &  C,  Reporter's  ed.,  tSS-W.) 

Appeal  and  error — weight  of  evidence — rarianet 
between  proof  and  antwer — ruUngt  on  admit- 
lion  of  evidence,  tuttained— error  vnihoutpn- 
judios,  not  aground  for  reversal. 


n.  The  bill  of  exceptions  In  this  a 

tbe  evidence,  and  the  otaargo  to  the  Jury-  Then 
wasnoixceptlonto  theoharae.  The oourt  refused 
to  direct  u  verdict  for  the  platatlff  It  being-  asked 
for  on  tbe  around  of  a  variance  between  the  proof 
and  the  answer;  and  them  was  a  verdict  for  the  <k> 
fendant;  .Held,  that  there  was  no  such  variance,  and 
•Head  notes  by  Mr.  Juttice  Buroxronc. 
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2,  This  court  cannot  review  the  welsbt  of  the 
evidenoe,»ndoan  look  into  It  only  to  see  whether 
there  was  error  In  not  directing:  a  verdict  for  the 
plaintiff,  on  the  question  of  variance,  or  because 
there  wu  do  evidence  to  sustain  the  verdict, 

8.  The  question  as  to  which  party  ihall  make  the 
elcfiln  w  argument  to  the  Jury  Is  one  of  practice,  and 
is  not  the  subject  of  a  bill  of  exceptions  or  of  a  writ 

4.  Rullngaontbeadnilsslonof  evldenoe sustained. 

5.  No  Judgment  should  be  reversed  In  a  oourt  of 
"     "    when  it  Is  clear  that  the  ei ._.... — 


F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 
The  case  is  sufficiently  stated  by  the  court. 
Mr.  George  A.  Csustlemaui,  for  plaintiff 
In  error. 
No  counsel  appeared  for  defendant  in  error. 

Mr.  Juitice  BLktchford  delivered  the  opin- 
ion of  the  court: 

On  the  29th  of  September,  1878,  Henry  E. 
Collins  executed  and  delivered  to  the  Big 
Muddy  Iron   Company  his  promissory  note, 

Styable  ninety  days  after  date,  to  its  order,  for 
10,000.  It  nas  indorsed  successively  by  the 
company,  by  Thomas  O'Reilly,  by  Amelia 
Collins  and  by  Richard  D.  Lancaster.  From 
the  latter  it  passed  to  the  National  Bank  of  the 
Slate  of  Missouri.  The  bank  obtained  a  Judg- 
ment on  It  against  the  company,  and  O'Reilly 
and  Henry  E.  Collins  and  Lancaster,  for 
$11,290 .68  and  costs.  O'Reilly  paid  to  the  bank 
one  half  of  the  amount  due  on  the  judgment, 
and  Collins  refunded  it  to  him.  Lancaster  paid 
to  the  bank  the  other  half  of  the  amount  due  on 
the  Judgment,  and  then  brought  this  suit 
against  Collins  to  recover  from  bim  the  ■* ** *  "" 
paid. 
Collins,  In  his  answer  to  the  petition, 
283]      thB  following  defense:     "That  the  Big  Muddy 


Iron  Company  was  a  corporation,  duly  organ- 
feed  under  the  laws  of  the  State  of  Missouri, 
and  that,  on  the  day  of  the  execution  of  said 
note  and  the  delivery  thereof  to  the  said  com- 
pany, the  plaintiff  in  this  suit  was  the  president 
thereof;  that  said  note  was  given  in  part 

alderation  for  130  shares  of  stock  of  the  

Big  Muddy  Iron  Company;  that  the  plaintiff 
solicited  this  defendant  to  subscribe  for  said 
stock  at  Its  par  value;  that,  yielding  to  the  solic- 
itation of  the  said  plaintiff  In  that  behalf,  this 
defendant  did  subscribe  for  said  stock,  and  paid 
In  cash  the  sum  of  $8,000  and  executed  the 
before-mentioned  note  for  the  balance;  that, 
before  the  defendant  would  agree  to  subscribe 
for  said  stock,  and  execute  the  said  note,  and 
pay  the  said  sum  of  $3,000,  It  was  agreed  and 
understood,  between  the  plaintiff  and  defend- 
ant, that  the  defendant  should  pay  cash  the 
■urn  of  $3,000.  and  execute  his  note  at  ninety 
days  for  $10,000,  with  the  privilege,  upon  the 
part  of  this  defendant,  to  renew  the  same,  from 
lime  to  time,  as  it  became  due,  and  that  the 
180  shares  of  stock  in  the  said  Big  Muddy  Iron 
Company,  the  par  value  of  which  was  $18,000, 
should  be  held  by  thesaid  plaintiff  as  collateral 
security  for  the  payment  of  said  note,  with  the 
tight,  upon  the  part  of  this  defendant,  if  he, 


S  roper  to  avail  himself  of  it,  within  one  year 
•om  the  date  of  said  note  to  forfeit  the  $8,000 
in  cash  and  the  said  180  shares  of  stock,  and  be 
relieved  from  further  liability  on  said  note; 
that,  in  pursuance  of  said  agreement,  the  said 
180  shares  of  stock  was  placed  with  the  plaintiff 
_  collateral  security,  the  $8,000  In  cash  was 
paid,  and  the  said  note  for $10,000  wasexecuted 
and  delivered;  that  defendant,  before  the  ex- 
piration of  said  year,  notified  the  said  plaintiff 
that  he  would  forfeit  said  $3,000  and  stock,  and 
that  the  note  would  not  be  paid  by  him.  De- 
fendant says  that  the  said  stock  was  never  re- 
turned or  offered  to  be  returned  to  him  by  the 
(ilaintiff,  or  any  one  for  him.  Wherefore,  de- 
endant  says  that  the  plaintiff  lias  no  right  of 
action  against  him,  that  he  owes  the  plaintiff 
nothing,  and  prays  to  be  dismissed  hence,  with 
his  costs," 

Issue  being;  joined,  the  action  was  tried  by  a    Tmm-. 
jury,  which  lound  a  verdict  for  Collins,  and    I"*. 
there  was  a  judgment  In  his  favor;  whereupon 
Lancaster  brought  this  writ  of  error. 

There  is  a  bill  of  exceptions  containing  all 
the  evidence  in  the  cause.  It  also  sets  forth 
the  charge  to  the  jury,  but  there  is  no  exception 
to  the  charge.  The  plaintiff,  however,  re- 
quested the  court,  after  the  evidence  wasall  in, 
to  instruct  the  jury  to  reader  a  verdict  for  the 
plaintiff,  which  request  was  refused,  and  the 
plaintiff  excepted.  This  refusal  Is  assigned  for 
error,  on  the  alleged  ground  of  a  variance  be- 
tween the  proof  and  the  answer.  It  is  con.  rggg- 
tended  that  the  answer  alleges  that  the  agree- 
ment made  by  Collins  with  Lancaster  was  made 
with  the  latter  aa  president  of  the  company, 
and  that  it  does  not  allege  any  agreement  by 
Lancaster  personally,  to  take  the  stock  sub- 
scribed for  by  Collins  and  pay  the  note,  while 
the  verdict  was  rendered  for  the  defendant  on 
the  theory  that  there  was  such  an  agreement  by 
Lancaster  personally.  We  think  that  a  fair 
construction  of  the  answer,  in  view  of  the  his- 
tory of  the  case,  as  given  in  the  evidence.  Is, 
that  it  alleges  such  an  agreement.  Lancaster 
received  from  Collins  the  certificate  for  the 
stock,  with  a  transfer  of  it  In  blank  signed  by 
Collins,  arid  indorsed  the  note,  and  it  was  dis- 
counted for  the  benefit  of  the  company.  The 
question  of  the  existence  of  such  an  agreement 
by  Lancaster  personally  was  fairly  put  to  the 
jury  in  the  charge  of  the  court.  There  was 
conflicting  evidence  in  regard  to  It  This  court 
cannot  review  the  weight  of  the  evidence,  and 
can  look  into  It  only  to  see  whether  there  was 
error  in  not  directing  a  verdict  for  the  plain- 
tiff, on  the  question  of  variance,  or  because 
there  was  no  evidence  to  sustain  the  verdict 
rendered. 

It  Is  also  assigned  for  error,  that  the  court 
refused  to  permit  the  counsel  for  the  plaintiff 
to  make  the  closing  argument  to  the  jury,  the 
contention  on  the  part  of  the  plaintiff  being 
that  the  affirmative  was  with  him.  But  this  is 
purely  a  question  of  practice,  to  be  reviewed 
only  by  a  motion  for  a  new  trial  in  the  trial 
court,  and  is  not  the  proper  subject  of  a  bill  of 
exceptions  or  of  a  writ  of  error,  because  it  doe* 
not  affect  the  merits  of  the  controversy.  Day 
v.  Woodwoftk,  18  How.,  808,  870  [M  TJ.  8.  bk. 
14,  L.  ed.  181,  184J. 

The  plaintiff,  as  a  witness  at  the  trial,  was  r_M 
asked,  on  cross  examination  by  the  defendant,  l»** 
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what  was  the  value  of  the  ISO  share*  of  stock,  lets,  showed  that  neither  patty  could  derive  any 

and  whether  it  waa  good  security  for    the  advantage  from  it,  and  left  the  caae  between 

$10,000  note.  The  question  waa  objected  to  at  the  plaintiff  and  the  defendant  to  be  decided 

immaterial  and  irrelevant,  bat  waa  admitted,  without  reference  to  any  value  In  the  stock. 

The  answer  waa,  that  If  it  had  been  paid  up  No  Judgment  should  be  reversed  in  a  court  of 

he  would  have  thought  It  good  security,  but  It  error  when  it  to  clear  that  the  error  could  not 

was  not  paid  up  and  bethought  it  wssnot good  have  prejudiced,   and  did  not  prejudice,  the 

security.      The  answer  did  not  tend  to  pre-  rights  of  the  party  against  whom  the  ruling 

Judice  the  plaintiff,  but  the  contrary;  for  he  was  made.     Beery  v.  (hay,  5  Wall.,  70S,  803 

was  seeking  to  prove  that  he  had  not  taken  the  [73 U.  S.,  bk.  16,  L  ed.  958,  6551;  Ortogy.  Mom, 

Mock  personally  as  security  for  his  indorse-  14L1.  H4,  089  [MIL  B^,  bk.  20,  C*L7*>- 


is  put  on  iVott,  W  Id.,  613,  628  [Bk.  26,  L.  ed. 448,4 

b  showing  Mining  Co.  v.  Taylor,  100  Id.,  87,  43  [Bk.  20, 

of  theevE  L.  ed.  Ml,  M21;  Sornbuddt  v.  Staford,  lit 

dence  the  plaintiff  had  given,  on  his  direct  ex-  Id.,  389,  834  [Bk.  38,  L.  ed.  468,  470]. 


stock.  True  oop)'.   ' 

The  defendant  waa  allowed,  under  objection,  J™"*  H*  MoEenn>n',  »*«*.  8°P-  Co"*4- D-  *• 

to  put  In  evidence,  from  the  book  of  minutes  of  

the  board  of  directors  of  the  company,  the  pro- 
ceedings of  the  board  at  four  meetings  held  be-  BRTJTU8  J.  CLAY  AND  WIFE,  Ftfi.  in    raao 
twuen  the  time  of  the  original  tranaactlon  In  "St 

regard  to  the  stock  and  the  date  of  the  note  on  ' 

DAVID  I.  FIELD. 
(See  B.  C,  Reporter's  ed.,  seO-MS.) 


Ming  a  renewal  Of  prior  notes.  These  proceed- 
ings were  in  the  handwriting  of  the  defendant, 
who  was  the  secretary  of  the  company,  and  the 
plaintiff,  who  was  a  director  of  the  company,   ' 

_» _»  -II   J  «k_  ~. .-.;-—  :- _»j-l 


F.... ,,  „„ 1,  Tha  Mississippi  Oode  011871,  1 078,  by  Which 

only  to  the  purchase  of  Drorjertv  by  the  com-  ■nJ!£5?°Sto  recover  property,  because  of _ the  in- 

~-%,   .„A  .!,.i,7^j.J!,T,»      - \.        j  validltyof  an  administrator's  sale  by  order  pfa  pro- 

pany,  and  to  the  mode  of  paying  for  stock,  and  bate  opurt,  must  be  broucbt  wfthm  one  yearf-lf 

the  powers  of  the  secretary,  and  sundry  minor  such  vie  shall  have  been  made  In  good  faith  and 

matters.     The  obiection  made  at  the  time  to  the  purchaaemouoy  paid,"  does  not  apply  to  an  ao- 

XTintwrtnrtt™!  E7  aL^StaS—  ™ ,t.  ,  5«  broiujht  by  the  heir  to  reooyerland* bid  off  by 

Uie  introduction   of  these  minutes  was,  that  aoredltoratBuohasaleforthepaymentof hlsdebL 

or,  and  not 


at  suoh  asale  for  the  pajmont  of  his  debt 
j-ed  to  blm  by  the  administrator,  and  not 
paid  for  than  by  riving-  the  admlnlatn- 

uot  throw  any  light  upon  the  question  on  trial.  ISLE,  a  tenant  in  common  who  has  been  ousted  by 

The  same  objection  was  made  to  the  putting  In  hu  ootenant  may  maintain  ejectment  aaalnst  blm, 

evidence  of  the  proceedings  of  a  meeting  of  the  "nd  reoovor  reD&  "rVo^Ti  1       """'  "**"" 

atockholders  of  the  company,    at  which  the  A,*-****  rtrf    to  l«iw      bLw  V«  a   turn 

plaintiff  was  present,  heldprlor  to  the  date  of  8uJmitba  °*  19> mB-    D**™  -"«■  *.  ***&■ 

the  note  on  which  the  judgment  was  recovered,  TN  ERROR  to  the  District  Court  of  the  United 

and  of  the  proceedings  of  nine  meetings  of  the  i-  States  for  the  Northern  District  of  Miseis- 

board  of    directors   and  one  meeting  of  the  sippi. 

stockholders,  held  after  that  date,  at  all  of  The  history  and  facta  of  the  case  sufficiently 

which  the  plaintiff  waa  present.     These  pro-  appear  In  the  opinion  of  the  court, 

ceedings  contained  nothing  which  appeared  to  Mr.  WllUavm  L.  Nacrent,  for  plaintiff  in 

relate  to  this  controversy,  hut  th'ey  showed  the  error. 

pecuniary  embarrass  men  t  of  the  company,  and  Mam.  Frank  Johnston  and  J.  E.  Ho 

the  execution  by  it  of  a  deed  of  trust  to  secure  Kelghsvn,  for  defendant  in  error. 

iU  indebtedness,  and  the  final  sale  of  Its  prop-  „     ,      . 

erty.    The  only  matter  in  all  these  proceedings  *.  J*"****  Gra\y  delivered  the  opinion  of 

which  could  possibly  have  operated  to  the  thecourt: 

prejudice  of  the  plaintiff  was  the  fact  that  the  T*11*  waB  M  acHoo  of  ejectment,  brought 
stock  had  become  worthless,  it  being  argued  November  37  1880,  to  recover  possession  of  an 
that  the  Jury  might  have  been  induced  thereby  undivided  half  of  a  tract  of  land,  and  therenta 
to  relieve  the  defendant  from  paying  any  more  aQ(1  profits  thereof.  Both  parties  claimed  title 
on  account  of  the  worthless  stock,  after  he  had  nn^BF  David  L  Field,  who  died  In  1863.  At 
paid  the  68,000  to  the  company,  and  the  one  the  time  of  his  ieath,  he  and  his  brother,  Chris- 
half  of  the  judgment  to  O'Reilly.  But  we  think  wpher  J.  Field,  owned  in  fee  simple  and  occu- 
tt  aufflciently  appeaxefromothertestimonythat  PIed  the  Und  as  tenants  In  common,  and  were 
the  stock  became  worthless.  Aside  from  this,  partners  in  the  business  of  planting  thereoD. 
we  do  not  see  anything  in  the  proceedings  ob-  The  plaintiff,  who  came  of  age  within  a  year 
Jected  to  which  could  possibly  have  harmed  the  before  bringing  the  action,  was  the  only  son 
plaintiff  more  than  the  defendant  or  have  and  heir  at  law  of  David  L  Field.  Thedefeud- 
beneflted  the  defendant  to  the  prejudice  of  the  Mts  were  in  possession  and  claimed  title  under 
plaintiff.  To  show  that  the  stock  was  worth-  -Head  notes  by  Mr.  /utiles  Gut, 
US  U.  8.  .178 
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18M,  by  virtue  of  an  onierpsased  by  the  pro- 
bate court  on  April  18,  186V,  upon  a  petition 
filed  by  the  administrator  for  the  sale  of  the 
laud  to  pay  a  debt  due  from  the  partnership  to 
Christopher  J.  Held  and  by  bim  probated  In 
[861]  the  usual  form.  The  judgment  below  was  for 
the  plaintiff,  and  the  defendants  sued  oat  this 
writ  of  error. 

As  appears  by  a  uniform  series  of  decisions 
of  the  Supreme  Court  of  Mississippi,  and  la  not 
denied  by  the  defendants,  that  sale  was  invalid 
as  against  the  heir,  because  the  administrator 
never  gave  bond  to  account  for  toe  proceeds  of 
the  sale,  aa  required  by  the  statute  of  the  State. 
Minis  v.  Steuart.  86  Miss.,  481,  and  27  Miss., 
52;  Wathtngton  v.  McOavghan,  84  Miss.,  804; 
Htth  v.  Wtltcm.  55  Hiss.,  687. 

The  other  objections  urged  by  the  plaintiff 
against  the  validity  of  the  sale  need  not  there- 
fore be  considered;  and  the  case  turns  on  the 
effect  Of  section  2178  of  the  Code  of  Mississippi 
of  1871;  which  is  in  these  words: 

"No  action  shall  be  brought  to  recover  any 
property  heretofore  sold  by  any  administrator, 
executor  or  guardian,  by  virtue  of  the  order  of 
any  probate  court  In  this  State,  on  the  ground 
of  the  invalidity  of  such  sale,  unless  such  ac- 
tion be  commenced  within  one  year  after  this 
chapter  shall  take  effect,  if  such  sale  shall  have 
been  made  In  good  faith,  and  the  purchase 
money  paid;  nor  shall  any  action  be  brought  to 
recover  land  or  other  property,  hereafter  sold 
by  order  of  a  chancery  court,  where  the  sale  is 
In  good  faith  and  the  purchase  money  paid 
unless  brought  within  one  year after  such  sale.' 

This  is  a  remedial  statute,  the  object  of  which 
la  to  shorten  litigation  over  the  estates  of  de- 
ceased persons,  and  to  quiet  the  titles  of  those 
who  have  In  good  faith  paid  the  purchase  money 
for  lands  sold  under  defective  and  Invalid  pro- 
ceedings In  the  probate  court;  and  the  courts  of 
the  Slate  have  given  It  full  effect,  according  to 
Its  terms,  even  against  heirs  who  are  infants  or 
under  other  disability.  Morgan  v.  HaztXhurtt 
Lodge,  53  Hiss.,  605;  Halt  v.  WeBt,  54  Miss., 
289;  Summer*  v.  Brady,  66  Miss.,  10. 

But  it  protects  no  one  who  is  not  proved  to 
have  purchased  the  land  In  good  faith,  and  to 
have  actually  paid  the  purchase  money. 

In  the  case  at  bar,  Mrs.  Clay  (the  daughter 

sr  of  the 

heestate 
adebt  due  to  him  from  the  partnership)  bid  off 
the  land  at  the  administrator's  sale,  and  re- 
ceived a  deed  thereof  from  the  administrator. 
But  the  court,  before  which  the  case  was  tried 


was  ever  paid  on  the  bid,"  and  "no  credit 
was  ever  entered  upon  the  probated  indebted- 
ness." It  is  Indeed  found  that  "a  receipt  was 
riven  to  the  administrator  for  the  amount"  of 
the  bid;  and,  although  by  whom  that  receipt 
was  given  does  not  appear,  It  may  be  presumed 
to  have  been  given  by  some  one  authorized  to 
represent  her  lather's  estate  and  herself.  Buta 
merereceipt,  acknowledging  payment  of  money. 
Is  not  conclusive  evidence  against  the  person 
giving  it.  It  is  not  shown  that  any  release  of 
the  probated  debt  was  ever  executed,  or  that 
the  administrator  ever  accounted  la  the  probate 
136 


court  for  toe  amount  of  the  bid.  Kb,  Clay 
coidd  not  have  been  compelled  to  pay  the 
amount;  and,  If  she  bought  without  notice  of 
the  Invalidity  of  the  sale,  could  have  had  the 
sale  set  aside  In  equity.  Mitler-r.  ItOmtr,  56 
Miss.,  828.  In  short,  no  act  appears  to  have  been 
done  by  herself,  by  the  administrator  or  by  the 

Cbste  court  which,  on  the  one  hand,  changed 
condition  or  estopped  her,  or  any  repre- 
sentative of  her  father,  to  deny  that  the  debt 
probated  by  him  had  been  paid  or  discharged, 
or  to  assert  any  right  which  existed  before  the 
sale;  or,  on  the  other  hand,  estopped  the  ad- 
ministrator to  deny  that  the  purchase  money  for 
the  land  had  been  paid  to  bun. 

Under  such  circumstances,  to  bold  that  the 
purchase  money  Is  proved  to  have  been  paid 
would  be  to  disregard  both  the  words  and  the 
Intent  of  the  statute. 

The  case  of  Summer*  v.  Brady,  above  cited, 
on  which  the  defendants  relied,  is  quite  distin- 
guishable. The  facta  of  that  case,  aa  assumed 
m  the  opinion,  and  more  fully  brought  out  in 
SivUy  v.  Sumner*,  67  Hiss.,  712,  were  aa  fol- 
lows: The  land  was  sold  by  order  of  the  pro- 
bate court,  for  the  payment  of  several  debts  pro- 
bated by  Sivley,  the  administrator,  by  one 
Drone,  and  by  various  other  persons;  and  was 
bought  by  and  conveyed  to  Drone  In  Us  own 
name,  but  in  fact  for  himself  and  Blvley  jointly; 
Drone  immediately  conveyed  two  thirds  of  the 
land  to  Blvley,  and  the  two  afterwards  con- 
veyed the  whole  to  a  third  person,  under  whom 
the  defendants  claimed  title.  The  administra- 
tor settled  his  final  account,  charging  himself 
with  the  whole  of  the  purchase  money  as  in  his 
hands;  the  court  ordered  that  money  to  be  di- 
vided pro  rota  on  all  the  probated  debts;  and 
all  the  creditors  but  Drone  and  Sivley  were  ac- 
tually paid  their  dividends  out  of  it  Drone 
and  Sivley  were  estopped  to  deny  that  their 
debt*  had  been  extinguished  by  the  sale  and 
conveyance  of  the  land  to  them,  because  they 
had  not  only  taken  possession  of  the  land,  but 
had  conveyed  it  away;  and  Sivley,  as  adminis- 
trator, was  estopped  to  deny  that  he  had  been 
paid  the  whole  purchase  money  upon  the  or- 
iginal sale,  because  he  hsd  charged  himself 
with  it  In  his  final  account  allowed  by  the  pro- 
bate court. 

In  the  other  case  cited  for  the  defendants,  of 
OaiiieoUj.  i*mb,68MisB.,  528,  the  report  does 
not  snow  that  any  question  of  the  mode  of  pay- 
ment was  presented  or  considered. 

The  title  m  the  land  being  in  the  plaintiff  and 
Mrs.  Clay  as  tenants  in  common,  each  owning 
an  undivided  half,  and  she  having  ousted  him, 
and  claiming  title  to  and  holding  possession  of 
the  whole  land,  be  has  the  right,  under  the 
Mississippi  Code  of  1880,  g  3606,  aa  at  com- 
mon law,  to  maintain  ejectment  against  her,  ss 
well  as  to  sue  her  for  a  share  of  the  rents  and 
profits.  Co.  Lit,  109  b;  QoodtiOe  v.  Tomb*,  8 
Wila.,  118;  Oorbin  v.  Cannon,  81  Hiss.,  670; 
Ittckford  v.  Gars,  5a  Miss.,  791.  Andbv  sec- 
tiou  2613  of  that  Code,  mesne  profits  for  which 
any  defendant  in  ejectment  is  liable  may  be 
sued  for  and  recovered,  either  in  the  action  of 
ejectment,  or  by  a  subsequent  separate  action. 

Judgment  a/firmed, 

Trunoopj,    Teat; 

James  H.  UaKennsy,  Clerk,  Bop.  Court,  V.  &. 
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WILLIAM  B.  HENDERSON,  as   Executoi  mouth  and  year  (together  thirty  thousand  four 

Of  the  last  will  and  testament  of  Eleasoh  hundred  and  fifty  dollars),  with  interest  at  the 

Ash  Hn-fiiEKSos,  deceased,  Plff.  in  Err.,  rate  of  eight  per  cent  per  annum,  the  interest 

e.  to  be  paid  semi -annually  on  the  fifteenth  day 

H.  ESTELLE  WADSWORTH.  of  May  and  November  of  each  year. 

Henderson  &  Gaines." 

imwipn  T    mrwrvK-neriw    put  .-  *w         On  July  la t,  1866,  the  Ann  of  Henderson  A 

HOWARD  L.  HENDERSON,  Plff.  %n  Err..  QniDes  wasdissolved  Henderson  reCiring.  and 

a    vaTm  tv  wing ivn wttt  was  succeeded  by  the  Ann  of  Gaines  &  Relf , 

H.  ESTELLE  WADSWORTH.  composed  of  the  other  two  members  of  the  rLV 

'  solved  firm.     The  new  firm,  Gaines  &  Relf 

WILLIAM  H.  HENDERSON,  Plff.  in  AVr„  bought  all  the  personal  property  and  assets  of 

e.  the  old  firm,  aasumed  all  its  liabilities,  includ- 

H.  ESTELLE  WADSWORTH.  ing  the  note  above  mentioned,  and  agreed  to 

exonerate  Henderson. 

WARREN  N.  HENDERSON.  **  **-..  co^uTpSdKS.;^^1^ 

H.  ESTELLE  WADSWORm  ffiffiffffiSS$  ft&  lift  "" 

William  Henderson  died  on   May  1,  1870,  la 

VICTORINE  S.  MCCARTHY  bt  ai*,  Plff*.  the  City  of  New  Orleans,  where  he  had  been 

in  Err.,  domiciled  since  the  year  1860  and  before.     He 

e.  left  as  his  widow  Eleanor  Ann  Henderson,  and 

H.  ESTELLE  WADSWORTH.  aa  his  sole  heirs  at  law  the  defendants  .William 

<8esS.CL,Rej>ortar,eea.,ie4-!»*.>  H  Henderson,  Howard  L.  Henderson, Warren 

JWtWta-Htl  aeainMt  Keirt-teparalej^dg-  ?'**$*£*  and  Viclorine  8.  Henderson,  the 

mtHU-tobtUty  tfvMw  under  StUl  Code  %  'a«er  °!  V"?  Hft  *%""$&  ftP  S*  & 

Jkm—preeertptum — evidence. 

*L  When  suit  Is  brought  against 

their  Liability  for  the  payment  of .._     , 

theirnnoestorwsi!  bound,  and  they  plead  neither  ' 

oountsrelalm  nor  aet-off.  and  ask  noafflrmativere-  son,  was  qualified  as  executor  of  her  last  will 

Uef,  and  separate  Judgment  la   rendered  against  ttD(j  testament. 

riten."ffiswsff-fis.™jasis  ;.>.[»».im,ti»«m.i<^*Mj— 

wfatab  exceed  MAm.  adjudicated  bankrupt.     On  April  10,  1882,  the 

1  Under  the  Civil  Cods  of  Louisiana,  a  widow,  present  suit  was  brought  by  Mrs.  H.  Estelle 

even  where  ahe  has  accepted  the  succession  of  her  fej™.-!,    ihP  ™v»  ™  Iho  nntp  nf  HptiiIit 

husband  without  benefit  of  inventory.  Is  not  liable  "aOBWortn,  the  payee,  on  the  note  01  Henaer- 

«n  toiWa  with  the  surviving  _partnere  for  the  pay-  eon    &   Gaines,  ugainst   William    H.  Header 

meat  of  a  note  made  by  the  firm  of  which  her  bus-  son  individually  and  as  the  executor  of  the  last 

*"2?.JH  *  "J,™.1™5  "£  ?"525S,?SflSSntta  wil1  °f  *e  widow,  Eleanor  Ann  Henderson, 
Dote  bv  the  surviving  partners  cannot  be  given  In        .     .   .   "r ..       1-*       ^^        .  ^r      _,' 

evidence  to  show  interruption  or  piwript[on  run-  and  against  the  other  pcrsonsabovementtoned,  leR(n 

nmg  in  her  favor.  as  the  heira  of  William  Henderson,  and  against  i*""! 

[Nos.  337,  838.  839,  340,  8*1.]  John  O.  Gaines  and  Stephen  Z.  Relf.     M.  C. 

Submitted  Jan.  6,  1885.    Bedded  Nm.  t,  1885.  McCarthy  wa»  joined  as  a  defendant  with  his 

Er  ERROR  to  the  Circuit  Court  of  the  United  wife.  Victorine  S.  McCarthy.     The  petition 

StateB  for  the  District  of  Kentucky.  alleged  that  the  widow  and  heirs  of  William 
Henderson  had  accepted  bis  succession,  purely 

Statement  of  the  case  by  Mr.  Jvftice  Woods:  and  simply,  without  the  benefit  of  inventory 

Mrs.  H.  Estelle  Wadsworth,  the  defendant  and  had  taken  and  upon  their  own  petition  had 

in  error  In  these  cases,  was  the  plaintiff  in  the  been  put  in  possession  of  his  estate,  the  said 

circuit  court,  where  she  brought  a  joint  action  Eleanor  Ann,  as  widow,  in  community  of  one 

ast  law  against  the  several  plaintiffs  In  error  half,  aud  the  heirs  of  the  other  undivided  half 

said  John  G.  Gaines  and  Stephen  Z.  Relf.  The  of  the  community  property  subject  to  the  umi- 

facts  shown  by  the  record  were  as  follows:  Fruct  of  the  same  in  favor  of  their  mother,  the 

On  and  long  before  the  Bth  day  of  Novem-  said  Eleanor  Ann  Henderson,  whereby  the  said 

ber,  1860,  William  Henderson  and  the  defend-  widow  and  heirs  became  personally  liable  for 

soits,  John  G.  Gaines  and  Stephen  Z.   Relf,  the  payment  of  all  the  debts  of  said  William 

-were  engaged  in  business  as  commercial  part-  Henderson,  deceased,  Including  the  debt  sued 

aers,intheGltyofNewOrieans,underthename  on,  in  the  following  proportions:   the  widow, 

of  Henderson  &  Gaines,  aud  on  the  day  above  Eleanor  Ann  Henderson,  for  one  half,  and  each 

mentioned,  for  the  consideration   of  $80,450,  it  the  above-mentioned  heirs  for  one  fourth, 

money  lent  to  them  by  the  plaintiff,  theymade  The  petition,  therefore,  prayed  for  judgment 

and  delivered  to  her  their  note,  of  which  the  ugainst  Gaines  and  Relf  for  the  whole  amount 

following  is  a  copy:  due  on  the  note;  for  judgment  against  William 

"'\(«w  Orlpnnn    8th  Nnvemhfll-    IftWl.  FT     TfenilprflATi     u     cjmitnr   nf    TClpnnnr     Ann 


New  Orleans,  8th  November,  i860.  H.  Henderson,  as   executor  of   Eleanor   J 

$80,450.     On  or  before  the   fifth  of   May,  Henderson,  for  one  half  ;  and   for  judgment 

1867,  we  promise  to  pay,  for  value  received,  to  againat  each  of  the  heirs  of  William  Hender- 

the  order  of  Mrs.   H.  Estelle  Wadsworth,  fif-  son  for  one  fourth  of  aaid  amount, 

teen  thousand  dollars,  and  the  further  sum  of  The  defendants,  except  Gaines  and  ReLf, who 

fifteen  thousand  four  hundred  and  fifty  dollars,  never  appeared  or  made  any  defense,  filed  a 

on  or  before  the  twentieth  day  of  the  same  Joint   ana  several   answer  to  the  petition,  in 

•  Head  notes  by  Mr.  Julia  woods.  which  they  denied  that  they  had  accepted  the 

»»»•»•  D.o-.db,  Google' 
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■accession  of  William  Henderson,  purely  and 
limply,  without  benefit  of  inventory;  bat,  M 
this  Issue  was  specially  found  against  them  by 
the  verdict  of  the  jury,  It  must  be  taken  as  a 
fact  Id  the  case  that  they  did  so  accept  the  suc- 

They  also,  by  way  of  defense,  made  the  fol- 
lowing averments; 

"  S.  And  for  further  answer,  these  defend- 
ants say  the  pretended  note  sued  on  herein  was 
made,  and  on  Its  face  made  payable.  In  New 
Orleans  and  State  of  Louisiana,  and  by  its 
terms  matured  and  fell  due  not  later  than  the 
eighth  and  twenty-third  days  of  Hay,  A.  D. 
1807,  while  said  William  Henderson  and  John 
O.  Gaines  and  Stephen  Z.  Relf  resided  in  add 
city  and  State,  and  plaintiffs  supposed  cause  of 
action,  in  her  petition  set  out,  accrued  to  her 
and  against  said  William  Henderson,  in  Che 
[207]  said  Stale,  and  not  elsewhere,  bat  did  not  ac- 
crue within  five  years  next  before  the  bringing 
of  this  suit,  during  all  which  time,  as  was  and 
Is  well  known  to  plaintiff,  all  these  defendants 
and  said  Eleanor  Henderson  resided  in  said 
Olty  of  New  Orleans  and  State  of  Louisiana, 
and  by  the  law  of  said  State,  in  force  at  the 
date  of  said  pretended  note  and  continuously 
■bios,  and  now  in  force  therein,  said  pretended 
note  was  and  is  prescribed  in  five  years  nest 
after  the  date  of  the  maturity  thereof,  as  afore- 
said, and  being  so  prescribed-,  no  action  there- 
on can  be  maintained  in  Kentucky  under  her 
laws.  Wherefore  these  defendants  plead  and 
rely  on  the  lapse  of  time  and  Statute  of  Lim- 
itation in  bar  of  plaintiff's  right  of  recovery 
herein 


The  plaintiff  replied  to  this  defense,  that  the 
prescription  and  limitation  so  pleaded  in  bar 
bad  been  Interrupted  and  prevented  from  run- 
ning against  her  right  of  recovery,  in  each  and 
every  year  from  the  maturity  of  said  note  up 
to  the  time  of  bringing  the  action,  by  frequent 
acknowledgments  of  said  debt  by  lie  firm  of 
Henderson   &  Gaines  and   its  members,   and 


with  William  Henderson  for  the  payment  of 
said  debt. 

The  defendants  rejoined,  taking  issue  on  the 
replication  of  the  plaintiff. 

Upon  the  trial  of  the  cause,  the  court,  against 
the  objection  of  the  defendants,  admitt 


i  of  William  Henderson,  and  by  the  _ 
algnee  of  Gaines  &Relf,  after  their  bankruptcy, 
the  purpose  of  such  evidence  being  to  show  In- 
terruption of  the  prescription  set  up  by  the  de- 
fendants against  a  recovery  on  the  note. 

When  the  testimony  was  closed,  the  defend- 
ants moved  the  court  to  charge  the  jury  as 
follows:  "'That  any  payments  made  on  the 
paper  sued  on  herein  by  tie  Ann  of  Gaines  & 
Relf,  or  the  assignee  or  liquidator  of  said  firm, 
after  William  Henderson's  death,  did,  not  inter- 
rupt prescription  as  to  said  Henderson,  nor 
would  any  acknowledgment  of  said  paper  by 
said  firm  after  said  Henderson's  death  have 
[S68]  that  effect;"  but  the  court  overruled  the  mo- 
tion, and  refused  to  charge  the  jury  ss  prayed 
for  by  the  defendants;  to  whieh  ruling  of  the 
court  the  defendants,  and  each  of  them,  then 
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plaintiff  and  assessed  separate  and  distinct  dam- 
ages against  each  of  the  defendants;  and  upon 
this  verdict  the  court  rendered  separate  judg- 
ments in  favor  of  the  plaintiff,  against  Wflliara 
H.  Henderson,  as  executor  of  Eleanor  Ann 
Henderson,  for  $17,172.35.  and  against  William 
H.  Henderson  individually,  Howard  L.  Hen- 
derson, and  Warren  N.  Henderson,  each  for 
#4,363.18;  and  against  Victorine  S.  McCarthy 
and  H.  C.  McCarthy,  her  husband,  for  a  like 

The  parties  defendant  to  these  judgments 
prosecuted  separate  writs  of  error  to  each  judg- 
ment, and  each  gave  a  separate  bond  to  prose- 
cute the  writ  of  error  to  effect  and  answer  all 
damages  and  costs  on  failure  to  make  good  the 
plea.  But  one  record  was  brought  to  this  court, 
to  which  all  the  writs  of  error  had  reference. 

In  each  of  the  cases,  except  the  one  in  which 
William  H.  Henderson,  executor,  was  plaintiff 
In  error,  the  defendant  in  error  filed  a  motion 
U>  dismiss  the  writ  of  error  "  for  want  of  juris- 
diction, because  the  amount  in  dispute  did  not 
exceed  five  thousand  dollars,  and  was  not  suffi- 
cient to  sustain  a  writ  of  error." 

Mettrn.  Thorn  a*  L.  Bayne  and  Walter 
Ev»na,for  plaintiff  in  error. 

Main.  Ajrustua  E.  Wilson,  CharU*  B. 
WtOy  and  Giutavu*  II.  Waid,  for  defendant 
in  error. 

Mr.  Jvttke  Wooda  delivered  the  opinion  of 
the  court; 

We  think  the  motion  to  dismiss  the  writs  of 
error  must  prevail. 

The  obligation  upon  which  the  suit  against 
the  heirs  of  William  Henderson  was  founded 
was  based,  not  on  the  note  made  by  him,  but 
upon  the  fact  that  they  had,  without  Inventory, 
taken  possession  of  the  property  of  the  r~ 


of  the  si . 

This  is  evident  from  the  following  articles  of 
the  Revised  Civil  Code  of  Louisiana  of  1870; 

"Art.  1489.  The  personal  action  which  the 
creditors  of  a  succession  can  exercise  against 
the  heirs  has  for  its  basis  the  obligation  which 
the  heirs  are  under  to  discharge  the  debts  of  the 
deceased.  This  action  Is  modified  according 
as  the  deceased  has  left  one  or  several  heirs." 

"Art.  1423.  The  heirs,  by  the  fact  alone  of 
the  simple  acceptance  of  a  succession  left  them, 
contract  the  obligation  to  discbarge  all  the 
debts  of  such  succession  to  whatever  si 


Hon  to  this  rule  is  when  the  heirs,  before  med- 
dling with  the  succession,  have  caused  a  true 
and  faithful  inventory  thereof  to  be  made; 
*  *  *  for  in  this  case  they  are  bound  only  for 
the  debts  to  the  value  of  the  effects  found  In 
the  succession." 

"Art  1420.  But  though  the  heirs  and  other 
universal  sucessors  who  have  not  made  an  in- 
ventory, as  Is  before  prescribed,  are  bound  for 
the  payments  of  all  the  debts  of  the  succession 
to  which  they  are  called,  even  when  the  debts 
exceed  the  value  of  the  property  left  them, 
they  are  not  bound  in  toiido,  and  one  for  the 
other,  for  the  payment  of  the  debts. " 

"Art.  1427.  If,  on  the  contrary,  the  deceased 

, Gcfflgh* 
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bM  left  two  or  more  hairs,  they 
contribute  to  the  payment  of  those  debts  only 
In  proportion  to  the  part  which  each  has  in  the 
succession.  Then  the  creditors  of  the  succession 
must  divide  among  the  heirs  the  personal  ac- 
tion which  they  have  against  them,  and  cannot 
sue  one  for  the  portion  of  the  other  or  one  for 
the  whole  ilebt. 

It  is  plain,  from  these  provisions  of  the  Civil 
Code,  that  the  suit  was  brought  to  enforce 
against  each  of  the  plaintiffs  In  error  a  separate 
and  distinct  liability,  which  sprang  from  the 
acceptance  of  the  succession  of  their  ancestor, 
and  that  no  joint  Judgment  could  be  rendered 
against  them.  The  petition  was  framed  on  this 
theory,  and  separate  judgments  were  accord- 
ingly rendered  against  each  of  the  plaintiffs 
[ITS]  in  error.  The  note  of  Henderson  &  Gaines 
was  introduced  merely  to  prove  the  debt  of  the 


miss,  are  all  less  than  the  amount  which  au- 
thorizes a  writ  of  error  to  this  court.  We 
hare,  therefore,  no  jurisdiction.  For  it  is  the 
settled  rule  that  where  a  Judgment  or  decree 
against  a  defendant,  who  pleads  no  countar- 
chim  or  set-off,  and  asks  no  affirmative  relief, 
Is  brought  by  him  to  this  court  by  writ  of  er- 
ror or  appeal,  the  amount  in  dispute  on  which 
the  Jurisdiction  depends  Is  the  amount  of  the 
Judgment  or  decree  which  is  sought  to  be  re- 
TereedL  Gordon  v.  Osdm,3PeL83  [58  0.8.  bk. 
7,  L.  ed.  593];  Outer  T.  Alexander,  6  Pet.  148 

?1  U.  S.bk.  8.L.  ed.  8491;  Knapp  t.  Bank*. 
How.,  78  [48  U.  8.  bk.  11,  L.  ed.  184];  Bid 
y.ZamUtAi  How.,  847  [58  TJ.  8.  bk.  18,  L. 
ed.  10171;  Walter  v.Onitud  State*,  4,  Wall.,  1&8 
[71  U.  8.  bk.  IB,  L.  ed.  8191;  Merrill  v.  Plttg, 
18  Wall. , 888  [88 U.  S.  bk.  21,  L.  ed.  499];  Trog 
v.  Jtoant,  97U.  8.,  1  [Bk.  24,  Led.  941];flWton 
■t. JHekituon.  109U.8..  165  [Bk. 27.  L.  ed.  888] ; 
Bradtraet  Company  v.  Higoint,  112  V.  8., 227 
[Bk.  28,  L.  ed.  7151;  Pint  National  Bank  of 
Ornate  v.  Xriiek,  110  U.  8. 224  [Bk.  28,  L.  ed. 
134]. 

It  Is  also  settled  that  neither  codefendants 
nor  coplaintiffs  can  unite  their  separate  and 
distinct  interests  for  the  purpose  of  making  up 
the  amount  necessary  to  give  this  court  Jurii 
diction  upon  writ  of  error  or  appeal.  Rich  v 
Lambert,  ubi  supra;  Beaver  v.  Bigtlme,  5  Wall., 
906  [78  U.  8.  bk.  18,  L.  ed.  595]:. Paving  Gem- 
saw  T.  MvXfoTd,  100  U.  8.  147  [Bk.  20,  L.  ed. 
Ml];  Rumil-r.  StansM.  106  D.  8.,  808  [Bk.  28, 
L.  ed.  9891;  Oc  parte  Bait. ,  tie.,  R.B.  Co. ,  106  U. 
8.,5[Bk.  27,  L.  ed. 78];  Farmer*- *  Loan  A Trvti 
Omtpamm-w.  Waterman.  106  U.  8. 865  [Bk.  87,  L. 
ed.H5];-4A»™v.O.'ttm4frn,  10flU.9.507[Bk. 
27,  L.  ed.  90];  Howie*  v.  Fairbanks, im  U.  8. 648 
[Bk.27,  L.  ed.  B20];  $ev>  Jersey  Zinc  Company  v. 
Tntter,  108  O.  8.,  684 [Bk.  27,  L.  ed.  B281;  Tup- 
perr.WiM.tlO  U.  8.,888[Bk.  28,  L.  ed. 
AwrM  ."-"■     '  "   ■'■  -   A'  ■■  """  " 
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R.  Oo.,  wM  supra,  and  were  shown  to  have  bo 
ipplicatiou  to  cases  like  the  present.  The  case 
if  Davie*  t.  CorOin,  118  U.  8.,  88  [Bk.  28,  L. 
ed.  6871,  also  cited  for  the  plaintiffs  In  error, 
clearly  belong*  to  the  same  class.  The  motions 
to  dismiss  for  want  of  jurisdiction  are,  there- 
fore, sustained. 

It  remains  to  consider,  upon  the  merits,  the    r277i 
writ  of  error  of  William  H.  Henderson,  as  ex-    l*"J 
utor  of  the  last  will  of  Eleanor  Ann  Hender- 

The  plaintiff  in  error  In  this  case  relied  for 
his  defense  upon  article  8640  of  the  Civil  Code 
of  Louisiana,  which  reads  as  follows:  "Actions 

"™"  of  exchange,  notes  payable  to  order  or 
.  acept  bank  notes,  those  on  all  effects 
negotiable  or  transferable  by  Indorsement  or 
delivery,  and  those  on  all  promissory  notes, 
whether  negotiable  or  otherwise,  are  prescribed 
*—  five  years,  reckoning  from  the  day  when 

_  engagements  were  payable." 

It  was  ruled  by  the  circuit  court  that  the  pre- 
scription established  by  this  article  of  tbeCodo 
of  Louisiana  was  by  the  law  or  Kentucky  nude 
the  limitation  in  this  case,  and  this  wss  not  dis- 
puted by  counsel  for  the  defendant  in  error. 
General  Statutes  of  Kentucky,  1878,  chap.  71, 
-n.4,819. 

The  suit  against  the  executor  of  Mrs.  Hen- 
derson was  not  brought  until  nearly  fifteen 
years  after  the  maturity  of  the  note  of  Hender- 
son ft  Gaines,  and  nearly  twelve  year*  after  the 
death  of  William  Henderson.  The  obligation 
on  which  the  suit  was  based  was,  therefore, 
prescribed  as  against  the  executor  of  Mrs. 
Henderson's  will,  unless  the  prescription  bad 
been  interrupted.  But  the  defendant  In  error 
Insisted,  as  already  stated,  that  the  prescription 
had  been  Interrupted  by  acknowledgments  of 
the  debt  made  by  the  firm  of  Gaines  &  Belt, 
with  which,  as  she  claimed,  William  Hender- 
son wss  bound  in  mlido  for  the  payment  of  th» 
note  of  Henderson  ft  Gaines.  To  prove  these 
acknowledgments,  she  introduced  evidence 
tending  to  show  payments  made  by  Gaines  ft 
Relf ,  after  the  death  of  William  Henderson,  of 
interest  on  the  note.  The  contention  of  tlie  de- 
fendant In  error  was  that  these  acknowlodg- 
made  competent  to  show  an  inter- 


of  thequestioL  __ , 

a  mentioned  in  the  note,*  on  which  the 
plaintiffs  in  error  rely,  were  discus    ' 
Ohtef  Justice  in  Jb parts  Balttmort 

•Btualda  v.  Thomas,  IT  Bow.  8  [K  U.  S.  bk.  U.L. 
ad.  H] ;  Market  Co.  v.  Hoffman.  101  C.  S.  11!  [Bk. 
a,  L.  ed.  78H ;  The  OOunemara-lti)  n.  8. 11*  [Bk.  M, 
L.  •d.nsJfc  Tie  Mamie,  Ut  V.  87171  [Bk.  St,  L.  St.  WTJ. 
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ruption  of  prescription,  as  against  the  present 
plaintiff  in  error,  by  article  8553  of  the  Civil 
Code  of  Louisiana,  which  provides  as  follows: 

"A  citation  served  upon  one  debtor  intoUdo, 
or  his  acknowledgment  of  the  debt,  interrupts 
the  prescription  with  regard  to  all  the  others, 
and  even  their  heirs." 

It  is  plain  that,  to  make  this  article  appli- 
cable to  the  case  of  the  plaintiff  in  error,  it 
must  be  shown  that  Mrs.  Henderson,  his  testa- 
trix, was  bound  intoUdo  with  Gaines  ft  Relf  to 
par  the  debt  evidenced  by  the  note  of  Hender- 
son A  Gair ' ' >...<--:...*    .— 

husband,  1 
of  his  death,  v, 
ft  Relf,  lately  his  partners.  Counsel  for  the 
defendant  in  error  concede,  as  well  they  may, 
that  Mrs.  Henderson  did  not  become  bound  for 
the  debt  as  the  heir  of  her  husband,  William 
Henderson.  Her  liability  was  that  of  widow 
in  community,  and  ft  was  so  averred  in  the 
petition  filed  in  this  case   in  (he  circuit  court. 


ridow  of  William 
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settled  by  the  law  of  Louisiana.  It  it  shall 
turn  out  that  Mrs,  Henderson  wu  not  bound 
in  totido  with  Gaines  &  Rolf,  then  the  pre- 
scription as  to  her  was  not  Interrupted  bj  any 
acknowledgments  made  by  Gaines  A  Ben, 
and  such  acknowledgments  were  Improperly 
admitted  in  evidence  against  her. 

The  articles  of  the  Code  bearing  upon  this 
question  are  as  follows: 

"Art  2093.  An  obligation  in  tolido  U  not 
presumed;  itmustbeexpresalystipulnted.  This 
rule  ceases  to  prevail  only  in  cases  where  an  ob- 
ligation «i  tolido  takes  place  of  right,  by  virtue 
of  some  provision  of  law." 

Such  a  provision  la  found  in  article  3872, 
which  declares  that  "commercial  partners  are 
bound  i'i  totido  for  the  debtsof  the  partnership." 

"Art  3083.  When  several  persons  obligate 
themselves  to  the  obligee  by  the  term  in  tolido, 
or  use  any  other  expressions  which  clearly  show 
that  they  intend  that  each  one  shall  be  sepa- 
rately bound  to  perform  the  whole  of  the  obli- 
gation, It  Is  called  an  obligation  in  tolido  on  the 
part  of  the  obligors. " 

"Art.  2091.  There  is  an  obligation  in  tolido 
on  the  part  of  the  debtors  when  they  are  all 
obliged  to  the  same  thing,  so  that  each  may  be 
compelled  for  the  whole,  and  when  the  pay- 
8701  meut  which  is  made  by  one  of  them  exonerates 
the  others  towards  the  creditor." 

"Art.  3092.  The  obligation  may  be  in  tolido, 
although  one  of  the  debtors  be  obliged  differ- 
ently from  the  other  to  the  payment  of  one  and 
the  same  thing;  for  instance,  if  the  one  be  but 
conditionally  hound,  while  the  engagement  of 
the  other  is  pure  and  simple,  or  If  the  one  is  al- 
lowed a  term  which  is  not  granted  to  the  other." 

These  articles  make  it  clear  that  it  is  an  in- 
dispensable requisite  to  the  obligation  of  debt- 
ors in  tolido  that  they  should  be  bound  to  per- 
form the  same  obligation  and  the  whole  of  It 
Applying  this  test,  It  is  evident  that  Mrs.  Hen- 
derson was  not  bound  in  tolido  with  Gaines  & 
Rolf  for  the  debt  evidenced  by  the  note  of  Hen- 
derson &  Gaines. 

The  liability  of  Mrs.  Henderson  was  based 
upon  and  was  co-extensive  with  her  obligation 
as  a  member  of  the  partnership  or  community 
between  herself  and  her  husband  topay  the  debts 
of  the  community.  What  this  obligation  Is,  is 
shown  by  the  following  articles  of  the  Civil 
Code: 

"Art.  2400.  At  the  time  of  the  dissolution  of 
the  marriage  all  effects  which  both  husband 
and  wife  reciprocally  possess  are  presumed 
common  effects  or  gains,  unless  It  be  satisfac- 
torily proved  which  of  such  effects  they  brought 
in  marriage,  or  which  have  been  given  them 
separately,  or  which  they  have  respectively  in- 
berited." 

"Art.  2406.  The  effects  which  compose  the 
partnership  or  community  of  gains  are  divided 
Into  two  equal  portions  between  the  husband 
and  the  wife,  or  between  their  heirs  at  the  dis- 
solution of  the  marriage." 

"Art.  2409.  It  is  understood  that  in  the  par- 
tition of  the  effects  of  the  partnership  or  com- 
munity of  gains,  both  husband  and  wife  are  to 
be  equally  liable  for  their  share  of  the  debts 
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'Art  2410.  Both  the  wife  and  her  heirs  or 
assigns  have  the  privilege  of  being  able  to  ex- 
onerate themselves  from  the  debts  contracted 
during  the  marriage,  by  renouncing  (he  partner- 
ship or  community  of  gains." 

From  these  provisions  of  the  Code,  it  is  evi-  | 
dent  that  if  the  widow,  upon  the  dissolution  of 
the  community  by  the  death  of  her  husband, 
fails  to  renounce  the  community  of  gains, 
which,  as  the  law  stood  at  the  time  of  the 
death  of  William  Henderson,  was  equivalent 
to  an  acceptance  of  the  community,  she  became 
personally  hound  to  pay  one  half  of  the  debts 
of  the  community,  but  no  more.  She  Is  not 
therefore,  bound  tn  tolido  for  the  payment  of 
the  debts  of  the  community,  unless  the  contract 
upon  which  her  obligation  is  based  expressly  so 
stipulates.  This  will  be  clear  from  the  follow- 
ing; auth  orities : 

Fothler,  in  his  Treatise  on  Obligations,  para- 
graph 201,  says:  "An  obligation  is  contracted 
in  tolido  on  the  part  of  the  debtors  when  each 
of  them  is  obliged  for  the  whole,  but  so  that  a 
payment  by  one  liberates  them  ail." 

The  same  author,  in  his  work  "De  la  Com- 
munaute',"  paragraph  729,  speaking  of  the  hus- 
band's obligations  on  behalf  of  the  community, 
saya:  "There  is  no  difficulty  when  the  husband 
has  contracted  alone.  But  would  it  be  the  same 
if  he  was  obligated  Jointly  with  his  wife,  with- 
out any  expression  of  solidarity?  Would  be,  in 
this  case,  be  debtor  for  the  whole,  as  regards  the 
creditor,af  ter  the  dissolution  of  the  community! 
The  cause  of  the  doubt  is,  that  if  be  was  obli- 
gated Jointly  with  any  other  person  than  bis 
wife,  without  expression  of  solidarity,  he  would 
be  considered  as  ha  ring  bound  himself  only  for 
his  own  proportion.  Nevertheless,  it  Is  com- 
monly held  that  even  when  the  husband  baa 
bound  himself  jointly  with  his  wife,  without 
expression  of  solidarity,  he  is  obligated  for  the 
whole,  and  remains,  after  dissolution  of  the  com- 
munity, debtor  for  the  whole  as  regards  the 
creditor.  The  reason  Is,  that  when  a  wife  be- 
comes a  party  to  the  obligation  of  her  husband 
the  Intention  of  the  parties  is  to  obtain  greater 
security  to  the  creditor  rather  than  to  divide) 
and  diminish  the  liability  of  the  husband. " 

But,  with  regard  to  the  obligation  of  the  wife, 
he  says,  in  paragraph  781 :  "The  wife,  after  the 
dissolution  of  the  community,  whether  she  has 
accepted  the  community  or  renounced  it,  con- 
tinues to  be  debtor  for  the  whole  amount  (as 
respects  the  creditors)  of  the  debts  of  the  com-  , 
raunity  which  proceed  from  her  act;  that  is  to  l 
say,  those  which  she  herself  bat  contracted, 
whether  before  or  after  the  marriage,  and  those 
of  successions  which  have  fallen  to  her." 

He  then  adds: 

"Par.  782.  When  the  wife,  during  the  mar- 
riage, has  not  contracted  alone,  but  jointly  with 
her  husband,  without  expression  of  solidarity, 
though  the  husband  be  regarded  as  bound  for 
the  whole,  the  wife  is  not  considered  as  being 
bound  for  anything  but  the  half,  and  is  only 
debtor,  as  regards  the  creditors,  for  half.'' 

"Par.  788.  In  regard  to  all  other  debts  of  the 
community  which  the  wife  has  not  herself  con- 
tracted, and  for  which  she  is  only  bound  in  her 
character  of  member  of  the  community,  the 
wife,  after  the  dissolution  of  the  community 
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which  she  hu  accepted,  Is  only  debtor  for 
moiety  a*  toward*  the  creditors.  ^ 

So,  hi  bit  Coutumee  D'Orleans,  introduction 
to  title  10,  the  same  author  says: 

"Far.  180.  The  husband  Is  held  in  tolido  to- 
wards the  creditor,  not  only  when  be  has  con- 
tracted alone,  but  even  when  lie  baa  bound  him- 
self with  his  wife  without  expression  of  soli- 
darity, although  it  would  bo  otherwise  if  be  had 
•o  bound  himself  with  another  person.'' 

"Par.  18a  Tbewifeiebeldinsofefctoward* 
the  creditors  for  debtaof  the  community  which 


marriage,  and  for  those  which  grow  out  of  suc- 
ceaaiooa  whldi  have  fallen  to  her.  She  la  also 
held  tn  tolido  for  debU  contracted  by  her  hus- 
band when  ibehaa  bound  herself » n  tMdo  with 
him.  If  she  has  bound  herself  for  his  debta 
without  solidarity  having  been  expressed,  she 
it  held  even  toward*  (he  creditor  only  for  half. " 
See  alto  TouQlier's  Commentary  on  the  Code 


par.  491,  t  XIV.,  French  ed.;  Zacharke,  U  8, 

pp.  0Ofl,BM,gft30,  art.  1.  par.  2. 

In  accord  with  these  views  of  the  text  writ- 
ers, the  Supreme  Court  of  Louisiana,  in  the  case 
of  Soviet  t.  TrepagnUr,  11  Bob.  260,  said: 
"The  obligation  which  the  widow  incurs  by 
her  acceptance  of  the  community  is  an  addi- 
tional security  for  the  creditors,  but  they  have 
the  right  to  look  to  the  heirs  and  direct  repre- 
sentative* of  the  husband  for  the  whole  debt, 
because  it  I*  with  him  they  trusted,  and  it  is 
he  wham  they  trusted.  Mat  toliut  iidsm  tecvli 
mmt,  ears  Toullliar,  vol.  18,  No.  283;  2  Pothier 
Traitcdels  Communaute,  No.  719.  But,  al- 
though the  creditors  have  this  option,  the  widow 
who  nas  accepted  the  conjugal  partnership  or 
community  becomes  absolutely  and  personally 
bound  to  them  for  one  half  its  debta/* 

In  the  present  case  the  debt  which  is  sought 
to  be  enforced  against  the  estate  of  Mrs,  Hen- 
deraon  is  not  one  which  the  contracted  herself 
before  the  marriage,  nor  did  it  grow  out  of  suc- 
cessions which  had  fallen  to  her,  nor  did  she 
bind  herself  in  tolido  therefor  with  her  husband, 

r  did  the  husband  in  contracting  the  debt 


fore,  clear,  upon  the  authorities  cited,  that  she 
waa  not  bound  t'n  tolido  with  her  husband,  dur- 
ing the  community  or  after  it*  dissolution  with 
hit  succession,  for  the  debt  evidenced  by  the 
note  of  Henderson  &  Gaines.  In  fact,  the  pe- 
tition filed  In  this  case,  and  the  judgments  ren- 
dered by  the  circuit  court,  are  baaed  on  thia 
view.  She  waa,  therefore,  not  bound  in  tolido 
with  Gaines  &  Relf,  the  codebtor*  of  her  hut- 
band.  The  payments  made  on  the  note  by  them 
after  the  death  of  her  husband  should  not,  there 
fore,  have  been  admitted  in  evidence  to  Inter- 


o  run  In  her  favor  upon 
The  only  authority  not  already  noticed  to 
which  we  have  been  referred  by  counsel  for  de- 
fendant in  error,  to  show  that  Mrs.  Henderson 
was  bound  in  tolido  with  Gaines  A  Relf  for  the 
debt  of  Henderson i&  Gaines,  h  the  case  of  B&- 


the  succession  of  a  deceased  wrongdoer  it  liable 
for  the  actual  damage  resulting  from  his  tort*. 
Art  20,  Code  of  Practice.  The  suit  was  brought 
by  Edwards  to  recover  damages  for  a  trespass 
upon  his  property  and  an  assault  on  his  family, 
committed  by  Ricks  and  one  Vernado.  Before  lZ83l 
suit  brought, Yemado  had  died,  and  the  action 
waa  against  Ricks  and  the  widow  and  the  two 
children  and  heirs  of  Vemado,  who.  It  waa  al- 
leged, bad  taken  possession  of  his  property  with- 
out inventory,  and  were,  therefore,  liable  for 
the  obligation*  of  the  deceased  trespasser.   The 

Judgment  of  the  lower  court  was  against  Ricks 
or  15.000,  and  against  the  widow  of  Vernado 
for  $2,500,  and  against  his  two  heirs  for  (1,250 
each,  "the  Judgment,"  a*  the  report  states,  "be- 
ing in  tolido." 

Upon  appeal  the  Supreme  Court  of  Louisi- 
ana decided  that,  while  Ricks  might  be  held 
for  exemplary  damages,  the  widow  as  well  a* 
the  heirs  of  Vemado  were  liable  only  for  the 


eluded  exemplary  damages,  and 'rendered  judg- 


ment for  the  actual  damages  "against  the  widow 
and  heir*  of  Vernado  in  the  sum  of  three  hun- 
dred dollars  (fa  totido  with  the  Judgment  against 
Ricks);  said  three  hundred  dollars  to  be  paid" 
one  half  by  the  widow,  and  one  half  by  the  two 
hell*  Jointly.  In  delivering  it*  opinion  the 
court  *atd:  "Ricks  and  the  estate  of  Vernado, 
represented  by  the  widow  and  heirs,  are  sued 
as  oDtrespassensnd  solidary  obligors.  To  the 
extent  that  the  estate  of  Vemado  is  liable,  the 
judgment  against  it  would  be  solidary  with  that 
against  Ricks,  but  would  divide  itself  as  fol- 
lows: one  half  against  the  widow,  and  one  half 
against  the  two  heirs,  jointly. " 

It  is  to  be  observed  that  the  case  did  not  in- 
volve a  construction  of  article  8663  of  the  Civil 
Code,  which  we  now  have  under  consideration, 
and  I*  not  authority  to  support  the  contention 
of  the  defendant  In  error  that  a  payment  by 
Gaines  &  Relf  interrupted  the  prescription  in 
favor  of  Mrs.  Wadsworth.  And  whatever  the 
court  may  have  said  about  the  estate  of  Verna- 
do being  liable  in  tolido  with  Ricks, waa  merely 
obiter,  for  no  Judgment  was  asked  or  rendered 
against  the  estate,  and  it  it  clear  that  under  ar- 
ticles 149B  and  1427,  heretofore  chad,  the  obli- 
gation retting  upon  Ricks  and  the  widow  and 
heirs  of  Vernado  was  not  a  salldary  obligation; 
and  the  court  did  not  treat  It  aa  such,  for  it 
rendered  a  separate  judgment  against  Ricks  for 
one  amount,  a  joint  judgment  against  the  two 
heir*  of  Vernado  for  a  different  amount,  and  a 
third  judgment  against  the  widow  for  still 
another  amount,  and  the  judgment  against 
Ricks  waa  made  up  of  14,700  exemplary  dam- 
ages, and  9800  actual  damages;  while  the 
Judgment  against  the  widow  and  bent  were 
only  for  the  actual  damages. 

It  seem*  plain,  therefore,  that  the  court,  by 
calling  the  obligation  and  the  judgments  so- 
lidary, merely  meant  that  a  payment  made  by 
one  of  the  Judgment  debtors  would  pro  tanU 
exonerate  the  others  towards  the  creditor.  But 
this  quality,  as  we  have  shown,  it  not  the  only 
one  necessary  to  in  obligation  in  tolido,  at  de- 
fined by  the  Civil  Code.  The  debtors  must  be 
"all  obliged  to  the  same  thing,  so  that  each 
may  be  compelled  for  the  whole."    These  par- 
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ibject-matter  of  the  contract  and  the 

surrounding  circumstances. 

Merriamr.  U.  8. 107  U.  S.  487,441;  Aortv. 
loam,  0  Wall.,  080  (78  U.  8.  bk.,  18,  L.  ed. 
537);  Barraio  v.  80**,  31  How.,  146  (82  U. 
B..bk.  18,  L.  ed.  68);  Brautoy  T.  D".  A,  M  U. 
fl.,  168  (bk.  34,  L.  ed.  833.) 

Greater  regard  ft  to  be  had  to  tbe  clear  Intent 
of  the  parties  than  to  any  particular  worda 
which  they  may  hare  used  in  the  eipreselon  of 
their  intent 

'  ~' '  ~  i.  106:  Moral  T.  ffiwuro,  10  Vt. 
Clark,  11  Vt,  688;  flunftr  t. 
Miller,  8i;Mon.,M8. 

Contracta  should  be  supported  rather  than 
defeated. 

Smith  v.  AdKurrf,  8  Att,  186;  JWfoe*  v. 
Sfactf,  9  Q.  B..  10S8;  Broom  T.  BofeAafer,  1 H. 
ft N*  365;  Atkint  v.  Senxr,  7  Allen,  487. 

Mr.  John  Goode,  BoUdtor-Qm.,  for  ap- 
pellee. 

Jfr.  Jwtfat  Hurl—  delivered  the  opinion 
of  the  court: 

The  foundation  of  this  action  la  a  written 
agreement  of  February  17,  1870,  between  the 
United  States  and  the  appellant, who  was  claim- 
ant below,  in  relation  t 
him,  at  specified  rates,  c 


actually  performed  by  him.  Bat  be  contend* 
that  he  was  entitled  to  transport  certain  Indian 
stores  and  supplies,  which  were  delivered, 
against  hi*  protest,  to  the  Northwest  Transpor- 
tation Company  for  transportation  to  posts  and 
agencies  included  in  his  contract  The  supplies 


by  the  Commissioner  of  Indian  Affairs,  in  Sep- 
tember. 1870,  s.t  higher  rates  than  those  allowed 
the  claimant  If  they  had  been  transported  by 
him,  under  his  contract,he  would  have  realized 
a  large  profit,  after  deducting  what  it  would 
have  cost  to  do  the  work,  and  also  a  reasonable 
sum  for  being  relieved  from  the  care,  trouble 
responsibility  and  risk  attending  such  ser- 
vice. Although  fully  prepared  and  offering  to 
transport  them,  the  officers  of  the  Indian  Bu- 
reau refused  to  turn  them  over  to  him.  This,  he 
contends,  was  a  breach  of  bis  contract  The 
court  below  adjudged  that  the  law  was  with 
the  Government,  and  dismissed  his  petition. 
Ho  now  inn-ate  that  the  judgment  proceeded 
upon  an  erroneous  construction  of  his  contract, 
and  was  also  inconsistent  with  the  practical  in. 
terpretation  given  to  ita  provisions  by  officers 
of  the  Government  immediately  charged  with 
its  execution. 

We  are  of  opinion  that  the  claimant  baa  no 
cause  of  action  against  the  United  States.  The 
contract  did  not  obligate  the  Government  to 
deliver  to  him  nor  did  it  bind  him  to  receive, 
for  transportation  during  the  period  designated, 
all  Indian  supplies  or  stores  In  the  hands  of  its 
agent*  or  officers  of  whatever  department  or 
branch  of  the  public  service.  It  was  made  with 
the  claimant  by  an  officer  of  the  quartermaster'* 


transportation  required  by  the  United  States  for 
officer*  and  soldiers  on  the  Missouri  River  be- 
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time  during  that  period,  from  the  officers  or 
agents  of  the  quartermaster's  department,  at  St. 
Louis,  or  any  point  between  St.  Louis  and 
Fort  Benton,  mentioned  fn  the  tabular  state- 
ment annexed  to  the  written  contract,  "all  such 
military,  Indian  and  government  stores,  sup- 
plies, wagons  and  stock  as  may  be  offered  or 
turned  over  to  him  for  transportation,  in  good 
order  and  condition,  by  said  officers  or  agenta 
of  the  quartern] aster's  department,  and  trans- 
port the  same  with  dispatch,  and  deliver  them 
in  like  good  order  and  condition  to  the  officer 
or  agent  of  the  quartermaster's  department  de- 
signated torecelvetbem,"  etc.  These  words  de- 
fine the  nature  and  extent  of  the  obligations  aa- 
sumedbvthe  contractor.  It wasentirely com- 
petent for  the  quartermaster's  department  to 
enter  into  an  agreement  whereby  the  contractor 
became  bound  to  receive  from  \U  officers  or 
agents  all  such  military,  Indian  or  government 


reference  to  the  views  of  the  Interior  Depart- 
ment, and  of  tbeofflcers  having  special  connec- 
tion with  Indian  affairs,  to  control  the  transpor- 
tation of  Indian  supplies  or  stores  of  every  kind. 
Nor  did  the  quartermaster's  department  assume 
to  exercise  such  authority;  for,  It  only  stipu- 
lated with  claimant  that  be  should  receive  and 
transport  such  supplies  and  stores  as  were  turned 
over  to  him  by  Its  officers  and  agents.  As,  there- 
fore, the  claimant  was  Dot  bound  to  receive  In- 
dian supplies  or  stores  turned  over  to  him  for 
transportation  by  the  Indiau  Bureau,  the 


quartermaster'sdepartmentfortransportation- 
S9S]  was  not  an  Infringement  of  hia  legal  rights. 
There  la  no  escape  from  this  conclusion,  unless 
it  be  that  the  quartermaster's  department  bad, 
under  the  law,  the  sole  power  of  making  con- 
tracts for  the  transportation  of  Indian  supplies 
end  Stores.  But  that  proposition  cannot  be  main- 
tained. 

It  is  also  contended  that  the  Government,  in 
view  of  the  conduct  of  its  agents, subsequent  to 
the  malting  of  the  contract  with  claimant,  can- 
not now  be  permitted  to  dispute  the  proposition 
that  he  was  entitled  by  his  contract  to  receive 
for  transportation,  during  the  period  designated, 
all  Indian  supplies  and  stores,  by  whatever  de- 
partment held,  which  were  to  be  sent  to  the 
several  Indian  postB  or  agencies  designated  In 
that  contract. 

This  proposition  arises  out  of  the  following 
facts  found  by  the  Court  of  Claims' 

"It  does  not  appear  that  either  the  Commis- 
sioner of  Indian  Affairs  or  the  Secretary  of  the 
Interior  had  actual  knowledge  of  the  fact  that 
the  contract  in  suit  existed  with  the  claimant  .re- 
lating to  the  transportation  of  Indian  stores  and 
supplies  by  or  through  the  officers  of  the  quar- 
termaster's  department;  uor  did  they  expressly 
authorise  General  Kucker  to  enter  into  a  con- 
tract for  the  transportation  of  Indian  stores  01 
supplies:  nor  did  they  ratify  such  contract,  un- 
less Its  ratification  be  implied  from  the  follow- 
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facta  and  circumstances:     The  Indian  Bu 

i  directed  that  two  lots  of  Indian  supplies  bt 

forwarded  in  April  and  Hay,  1870,  amounting 

•-  "",2M  pounds,  which  was  accordingly 


claimant  for  transportation,  and  they  were  by 
him  transported  (under  his  contract  with  the 
quartermaster's  department  to  include  the  trans- 
portation of  the  Indian  supplies)  to  Whetstone 
and  Big  Cheyenne  agencies;  and  the  Indian 
Bureau  reimbursed  the  War  Department  for 
this  transportation.  The  Commissioner  of  In- 
dian Affair*  and  the  Secretaryof  the  Interior 
directed  the  Secretary  of  War,  June  21, 
1870,  to  turn  over  the  army  subsistence  stores 
collected  at  the  Instance  of  the  Commis- 
sioner of  Indian  Affairs  for  the  Indians  at  Porta 
Rice,  Stevenson,  Buford  and  Shaw,  to  the  In- 
dian agenta  at  the  Grand  River  and  Fort  Ber-  [801 
'■*-—  jcles.and  that  the  cost  of  transporting 

from  the  forts  to  the  agencies  would 

be  paid  by  the  Indian  Bureau.  The  claimant 
transported,  September  87,  1870,  83,790  pounds 
of  Indian  stores  and  supplies  from  Fort  Rice  to 
Grand  River  agency,  for  which  he  was  paid  ac- 
cordingly. The  contract  in  suit  was  duly  filed 
in  the  returns  office  of  the  Department  of  the 
Interior  the  12th  March,  1870.ft 

These  facts  give  no  support  to  the  suggestion 
that  the  Government  recognized  claimant's 
right  to  transport  all  Indian  supplies  for  the 
posts  or  agencies  named  in  bis  contract.  That 
contract  did  not  forbid  the  quartermaster's  de- 
partment from  receiving  Indian  supplies,  in  the 
first  instance,  from  the  Indian  Bureau,  and  de- 
livering them  to  the  claimant  for  transporta- 
tion under  his  contract.  And  that  which  was 
done  in  respect  of  the  Indian  supplies  forward- 
ed in  April  and  Hay,  1870,  and  of  those  trans- 
ported In  September,  1870.  to  Grand  River 
agency,  so  far  from  Implying  authority  in  the 
quartermaster's  department  to  control  the  whole 
"  rof  the  transportation  of  Indian  supplies, 
recognition  of  the  authority  of  the  of- 
ficers, having  special  charge  of  Indian  affairs, 
to  provide  for  the  transportation  of  any  Indian 
supplies  in  their  hands,  for  the  cost  ircurred 
in  transporting  Indian  supplies  to  the  Whet- 
stone, Big  Cheyenne  and  Grand  River  agencies 
was  borne  by  toe  Indian  Bureau.  If  the  Indian 
Bureau  chose  to  make  arrangements  with  the 
War  Department  for  the  transportation  of  cer- 
tain Indian  supplies,  under  the  contract  made 
with  the  claimant,  that  fact  falls  short  of  prov- 
ing that  the  purpose  was  to  rrant  him  the 
right  to  transport  all  Indian  supplies,  by  what- 
ever deportment  or  officers  held,  to  the  posts  or 
agencies  designated  in  bis  contract. 

We  perceive  no  error  In  the  Judgment,  and 
if  it  affirmed. 

True  oo  py.    Test : 
1 '*    •*-■■- — t,  Clerk,  Bup.  Oourt,  U.  a 
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M]        PETER  C.  A.  M.  VAN  WERT,,  AppL, 

FREDERICK  H.  WINSTON,  THE  CHI- 
CAGO AND  SOUTHWESTERN  RAIL- 
WAT  COMPANY  et  jj,. 

{Bee  8.  a.  Reporter's  od.,  tSSStl.) 

Partiu—  the  president  of  a  railroad  company, 
not  personally  liable  to  the  purthaten  of  itt 
bonds  — fraudulent    repretmtationi — equity 

jurisdiction. 


the  purchasers  of  Its  bands  through  fraudulent 
representations  contained  In  circulars  uf  the  corn- 
pan;  signed  by  him  ua  president. 

t.  ltei.rtsentatlons  contained  In  circulars  Issued 
by  a  railroad  company,  to  advertise  a  new  issue  of 
bond»  tor  the  construction  of  a  branch  line,  are 
beld  to  have  been  superseded  by  the  mortgage  or 
trust  deed  given  by  the  company  on  men  hranoh 
line  to  secure  the  payment  of  MM  ' 
mi  such  representations  diffei-ed  * 


quire  I J 
the  bor 


d  bonds,  in  to 


8.  A  provision  that  the  branch  line  when  located 

should  notexceedflfty  miles  in  length  does  not  re- 

— Ire  that  it  should  be  of  that  length,  especially  as 

a  bondholders  were  giveD,  in  addition  to  the 

eon  said  branch  line,  a  second  mortgage 

■mreuij's  main  line. 

■e  Is  no  privity  or  trust  relation  existing 
the  president  of  a  railroad  company  and 
...hssers  of  its  bonds.  In  this  case  the  pur- 
t  obtained  in  the  mortgage  the  only  securi- 
ty for  which  they  contracted.  For  any  improper 
or  fraudulent  appropriation  of  the  proceeds  of  the 
bonds  the  president  is  only  liable  to  the  company 
or  It*  stockholders,  unlcsalt,  be  tea  Judgment  cred- 
itor, with  an  execution  returned  mitia  bona. 

6.  Unless  the  transactions  to  which  charges  of 
fraud  or  of  a  breach  of  trust  refer,  are  such  as  In 
their  essential  nature  constitute  a  fraud  or  breach 
of  trust,  a  court  of  chancery  cannot,  give  relief. 

[No.  2.) 
Argued  Oet.il,  tt,  1886.  Bedded  Nov.  t,1886. 


Mr.  Van  Weed  describes  himself  a*  an  alien 
and  a  subject  of  the  King  of  toe  Netherlands, 
and  a  holder  and  owner  of  bonds  of  the  Chi- 
cago and  Southwestern  Railway  Company  for 
$67,000,  principal,  and  overdue  Interest  on  them 
to  the  amount  of  185,175.  He  brings  this 
suit,  as  his  bill  alleges,  not  only  for  himself, 
but  on  behalf  of  numerous  other  holders  of  the 
same  issue  of  bonds,  whose  names  he  gives,  to 
the  amount,  including  interest,  of  #871,000. 

The  bill  was  demurred  to,  the  demurrer  was 
sustained  and  a  decree  rendered  dismissing  It, 
from  which  this  appeal  is  taken. 

The  contest  seems  lo  be  main]  j  between  com 
plsinant  Tan  Weel  on  one  side,  and  Frederick 
H.  Winston  on  the  other.  Calvin  Burnea.  a  citi- 
zen of  Missouri,  lias  not  been  served  with  pro- 
cess within  Northern  District  of  Illinois,  and 
has  not  appeared  by  himself  or  attorney.  The 
same  may  be  said  of  Frederick  S.  Winston, 
who  is  a  citizen  of  New  York. 

F.  H.  Winston  has  demurred  separately,  and 
If  the  bill  cannot  be  sustained  against  him  It  la 
obvious,  from  its  character,  that  it  is  not  good 
against  the  Other  defendants.  The  Chicago  and 
Southwestern  Railway  Co.  also  demurred. 

The  bill  Is  a  long  one,  the  allegations  are  not 
classified,  nor  the  true  foundations  of  relief 
very  clearly  stated.  It  is  full  of  the  words 
fraudulent  and  corrupt,  and  general  charges  of 
conspiracy  and  violation  of  trust  obligations. 
Mere  words,  fo  and  of  themselves,  and  even  as 
qualifying  ad  J  colivea  of  more  specific  charges, 
are  not  sufficient  grounds  of  equity  Jurisdiction, 
unless  the  transactions  to  which  they  refer  are 
such  as  In  their  essential  nature  constitute  a 
fraud  or  a  breach  of  trust,  for  which  a  court  of 
chancery  can  give  relief.  Ambler  v.  Chateau, 
107  U.  8.,  590  [Bk,  27,  L.  ed.  82*1. 

The  charges  in  this  bill  on  which  relief  U 
sought  may  be  arranged  under  two  heads. 

1.  Fraudulent  misrepresentations  of  the  de- 
fendant affecting  the  character  and  value  of  the 
security  on  which  the  bonds  in  question  were 
negotiated. 

3.  The  violation  of  certain  obligations,  in  the 
nature  of  a  trust,  which  he  assumed  In  regard 
to  the  security  and  ultimate  payment  of  the 

A  few  of  the  most  important  matters  appli- 


The  history  and  facts  of  the  case  appear  in 
the  opinion  or  the  court.  ' 

Mean.  Jama  K.  BdasJl  and  William 
EL  Moore,  tor  appellant,  ' 

£  tol^SVwtoKJ'S  to  I  »ii^,  botMh^oh^S.  «  ta»d  inth«-Hil 

™«u»™  ot <*»,,.  c.  c«1pbdi,.ppdi«.|»5'5inp;»S^ll,cori>oralaaulldl,lllo 

|  laws  of  Iowa  to  build  a  railroad  from  the  Town 

JO.  Jueticc  Miller  delivered  the  Opinion  of !  of  Washington  In  that  State,  on  the  line  of  the 
the  court:  !  Chicago, Rock  Island  and  Pacific  Railroad  Co., 

This  Is  an  appeal  from  a  decree  of  the  Circuit  in  a  southwesterly  course  to  the  Missouri  River, 
Court  of  the  Northern  District  of  Illinois,  dls-  or  to  the  line  of  the  State  of  Missouri  In  that 
missing  the  bill  of  Van  Weel,  who  was  plaintiff!  direction.  Another  corporation  has  been  or- 
below  and  is  appellant  here.  ganlzed  under  the  laws  of  Missouri  to  build  a 

The  original  bill  was  tiled  December  12, 1870, !  railroad  in  that  State,  from  a  point  opposite  the 
and  several  amended  bills  were  filed,  until,  on  i  City  of  Leavenworth  in  Kansas,  to  the  Iowa 
May  22, 1880,  complainant  filed  what  he  calls  ]  state  line,  in  the  direction  of  the  City  of  Des 
his  amended  and  supplemental  bill,  substitut-  j  Moines  in  that  Stale. 

fng  it  in  lieu  of  his  previous  bill  and  amended  j     These  companies  were  consolidated  into  one, 
bills.  |  under  the  name  of  Che  Chicago  and  Sou  thwest- 

The  defendants  named  in  this  bill  are  the  '•  era  Railway  Co.,  with  the  declared  purpose  of 
Chicago  and  Southwestern  Railway  Company  j  building  a  single  road  from  Washington  to  the 
of  Iowa  and  Missouri,  Frederick  H.  Winston  Missouri  River,  at  a  point  opposite  Leaven- 
and  George  C.  Campbell,  citizens  of  Illinois,  worth.  Of  this  Company  Mr.  Winston  became 
Calvin  F.  Burnes,  a  citizen  of  Missouri,  and  the  president,  and  a  member  of  the  executive 
David  Dowes  and  Frederick  8.  Winston,  citl-  committee  of  its  board  of  directors.  The 
tens  of  New  York.  |  Company  issued  bonds  for  five  millions  of 
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dollari,  which  were  guarantied  by  the  Sock 
Island  Co.,  and  made  a  mortgage  on  the  entire 
line  of  its  road  to  secure  their  payment.  The 
length  of  this  lice  was  266  mill's,  and  the  money 
raised  on  these  bonds  secured  its  rapid  comple- 
tion. In  the  meantime  another  corporation 
bad  been  organized  in  Missouri  to  build  a  road 
from  the  Missouri  River,  opposite  the  City  of 
Atchison  in  the  State  of  Kansas,  to  some  point 
on  Die  line  of  the  Chicago  and  Southwestern 
Road.  This  road  was  called  the  Atchison 
•]  Branch,  and  when  the  main  branch  of  the 
Southwestern  Road  was  nearly  finished,  lack- 
ing, as  the  bill  avers. only  fifty  miles  of  its  com- 
pletion, a  consolidation  was  effected  between 
the  company  organized  to  build  this  branch 
road  to  Atchison  and  the  original  Chicago  and 


sompany. 

This  Company,  as  consolidated, 
termined  to  raise  a  new  loan  of  ,1,000,000,  to 
be  used  mainly  for  the  purpose  of  building  the 
Atchison  branch  road,  on  which  but  little,  if  any, 
work  bad  been  done.  As  a  security  for  the  bonds 
of  this  loan, they  madeanother  mortgage,  which 
was  a  first  mortgage  on  the  Atchison  Branch 
and  a  socond  mortgage  oo  the  main  line.  These 
bonds  were  all  sold,  and  the  two  lines  of  road 
completed  within  a  reasonable  time:  and  it  may 
as  well  be  udded  that  both  mortgages  were  for- 
feited in  a  few  years  for  non-payment  of  inter- 
est, and  the  mortgages  foreclosed  by  a  sale  of 
the  roads  under  two  different  foreclosure  suite. 

The  charge  of  actual  fraud  against  Mr.  Win* 
ston  grows  out  of  certain  acta  and  representa- 
tions made  by  him  in  connection  with  the  sale 
of  these  bonds  by  the  Chicago  and  Southwest- 
ern Oo. 

In  order  that  no  injustice  may  be  done  the 
complainant  in  regard  to  his  allegations  on  this 
point,  the  language  of  the  bill  will  be  here 

'Your  orator  further  complains  and  states 
that  the  aa id  Frederick  H.  Winston  and  his  con- 
federates afterwards,  to  wit:  on  or  about  the 
first  day  of  June,  A.  D.  1871,  contrived  and 
entered  upon  a  scheme  to  secure  a  loan  of  the 
further  sum  of  $1,000,000,  for  the  ostensible 
purpose  of  building  a  branch  line  of  road  as 
hereinafter  stated,  but  in  reality  to  enable  him 
and  bis  confederates  to  get  control  of  and  con- 
vert to  their  own  use  a  large  part  of  the  funds 
secured  and  advanced  to  build  said  branch 
road.  And  to  that  end,  said  Winston,  as  pres- 
ident of  said  Southwestern  Company,  caused  a 
circular  to  be  issued,  a  true  copy  of  which  is 
hereto  annexed,  marked  'Exhibit  A,'  to  which 
reference  is  made  as  if  it  was  incorporated  here- 
in, in  which,  among  other  things,  speaking  as 
president  of  said  Southwestern  Company,  he 
said: 
[MO]  "On  tbe  first  rlav  of  May,  1871,  the  Chicago 
and  Southwestern  Railway,  from  Washington, 
Iowa,  to  Lea  7en  worth,  Kansas,  a  distance  of 
289  miles — now  finished  and  In  operation,  216 
miles — will  be  fully  completed  and  opened  for 
business  under  the  auspices  and  management 
of  the  Chicago,  Rock  Island  and  Pacific  Rail- 
road Company.  Thetwo  roads,  thus underone 
management,  will  constitute  a  through  line,  and 
the  shortest  through  line.from  Chicago  and  the 
peat  lakes  of  the  north  to  tbe  extreme  south- 
US  U.  8. 


west.  Congratulating  our  friends  and  ourselves 
upon  the  prompt  sale  of  our  first  issue  of  bonds, 
as  well  as  their  present  established  market 
value,  Doth  in  this  country  and  in  Europe,  we 
would  present  for  sale,  through  the  financial 
agents  of  the  company,  a  second  issue,  for  the 
purpose  of  constructing  a  branch  railroad  from 
the  main  line  to  Atchison,  Kansas,  a  distance 
of  about  fifty  miles." 

Said  Winston,  after  setting  forth  the  advan- 
tages of  Atchison  as  a  commercial  and  railway 
center,  continued  as  follows: 

"  To  carry  on  the  arrangements  before  stated, 
the  Chicago  and  Southwestern  Railway  Compa- 
ny have  issued  one  thousand  bonds,  dated  June 
1,  1871,  each  for  $1,000,  due  thirty  years  after 
date,  with  semi-annual  coupons  annexed,  at 
the  rate  of  7  per  cent  per  annum,  principal 
and  interest  payable  in  American  gold  coin,  at 
tbe  American  Exchange  National  Bank,  in  the 
City  of  New  York;  all  of  which  are  equally  se- 
cured by  a  first  mortgage  on  the  road  to  be  built, 
its  assets,  rights  of  way,  earnings  and  other 
property,  as  well  as  by  a  second  mortgage  upon 
the  Chicago  and  Southwestern  Rail  nay,  its 
property  and  franchises." 

It  was  further  stated  in  said  circular  that 
said  mortgage  would  be  "a  safe  and  reliable  se- 
curity," the  value  of  which  would  be  better  ap- 
preciated by  the  fact  that  the" Chicago, Rock  Isl- 
and and  Pacific  Railroad  Company  had  already 
agreed  to  lease,  and  would,  when  completed, 
operate,  the  whole  line,"  on  terms  that  would 
pay  a  handsome  dividend  to  the  stockholders, 
and  "which  in  no  event "  would  be  "  less  than 
the  interest  on  all  the  bonds  outstanding,"  and 
that  the  value  and  security  of  the  contract  afore- 
said was  "equal  to  a  direct  indorsement  of  the 
bonds"  by  the  Rock  Island  Co. 

It  was  further  stated  in  said  circular: 

"Tbe  Chicago  and  Southwestern  Railway, for 
Over  two  hundred  miles  west  from  Washington, 
is  pointing  almost  directly  to  Atchison,  so  that 
Eta  extension  to  that  place  involves  less  curva 
ture  than  that  of  tbe  established  line  to  Leaven- 
worth." "  The  Atchison  Branch,  through  the 
populous  Counties  of  Buchanan,  Clinton  and 
Platte,  offers  railroad  facilities  to  wealthy  agri- 
cultural communities,  wbich  in  return  must  af- 
ford a  heavy  and  lucrative  local  traffic.  Every 
tract  over  wbich  it  will  pass  is  a  farm,  teeming 
with  the  abundant  products  of  the  famous 
Platte  purchase."  "  With  tbe  offering  of  tbe 
first  loan  of  the  Chicago  and  Southwestern  Rail- 
way Company, we  are  admonished, as  the  origi- 
nators of  a  new  enterprise,  to  avoid  the  lan- 
guage of  eulogy  and  enthusiasm.  Difficult  as 
— s  the  task  to  those  who  knew  its  real  merits, 
have  compensation  now  in  a  final  and  com- 
plete success,  far  beyond  any  expectation  we 
dared  to  hope  to  excite  by  any  statement  in  our 
former    publication.     Reviewing  with  a  just 

firide  all  that  was  then  written,  we  feel  authori- 
zed to  claim  the  confidence  of  the  numerous 
friends,  both  in  Europe  and  in  this  country,  of 
tbe  Chicago  and  Southwestern  Railway  Compa- 
ny, to  whom  we  nave  more  than  verified  all  our 
statements."  "To  complete  the  connections  of 
the  Chicago  and  Southwestern  Railway,  to  ex- 
tend its  power  and  usefulness,  and  to  increase 
its  business  and  earnings,  by  the  construction 
of  the  Atchison  Branch,  we  now  offer  this  loan, 
and  commend  it  to  our  friends  aa  a  safe  and  de- 
SSi 
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slrable  investment."  Dated  "New  York,  June, 
1871,"  »nd  signed  "  F.  H. Winston,  President." 

The  falsehood  and  fraud  In  these  representa- 
tions Is  in  the  alleged  fact  that  the  branch  road, 
when  built,  was  only  twentv-nine  miles,  and 
not  flftj,  whereby  the  bondholders  wen 
prlved  of  the  security  of  twenty-one  mill 
Toad  which  they  had  a  right  to  expect,  to  make 
good  their  bonds,  and  that  it  was  not  known  to 
Winston  at  the  time  that  the  road  would  not  be 
as  long  as  thus  represented,  and  would  not  go 
through  all  the  counties  named.  There  was  one 
of  these  counties, In  point  of  f  net,  not  touched  by 
the  road. 

The  first  observation  to  be  made  on  this  sub- 

Jeet  Is,  that  circulars,  on  which  this  allegati 
a  founded,  are  exhibits  to  the  bill,  and  in  evt  _ 
instance  they  are  clearly  the  circulars  of  the 
Chicago  and  Southwestern  Railroad  Co.  They 
are  signed  by  Winston,  aapreaident  of  that  Com- 
pany, and  purported  to  be  Issued  from  its  of- 
fice, and  in  the  charging  part  of  the  bill, copied 
above,  and  nil  through  It,  he  is  said  "to  be 
speaking  aspresidentof  that  Company."  There 
la  no  allegation  anywhere  that  Winston  ever 
gave  hit  personal  pledge  or  statement  to  any 
one  about  to  invest  in  the  bonds  of  the  Com- 
pany, that  the  road  would  be  fifty  miles  long, 
or  any  other  length.  It  is  obvious,  from  the 
nature  of  these  circulars,  that  the  branch  road 
had  not  then  been  located,  and  Mr.  Winston,  as 
an  individual,  could  give  no  pledge  on  that 
subject  which  would  bind  the  Company,  nor 
could  he  do  so  as  president  of  the  Company. 
The  road  bad  yet  to  be  located,  and  this  could 
only  be  done  by  the  board  of  directors, of  whom 
Mr.  Winston  was  but  one,  of  eight  or  ten. 

A  source  of  mucb  safer  reliance  as  to  the  se- 
curity which  these  purchasers  of  the  bonds  were 
getting,  was  the  mortgage  given  by  the  Com- 

£*ny.  This  of  course  was  made  and  recorded 
store  the  negotiation  for  the  loan  was  com- 
menced, and  copies  of  ft  accompanied  the  bonds 
when  offered  for  sale.  Every  prudent  man 
knowing  that  this  mortgage  was  his  main  secu- 
rity, would  examine  it,  or  his  agent  would,  be- 
fore investing  his  money. 

In  this  mortgage  or  deed  of  trust,  the  trustees 
being  David  Dowes,  Frederick  S.  Winston  and 
Calvin  F.  Burnes,  the  property  conveyed  fs  de- 
scribed as  "the  branch  railroad  of  said  party  of 
the  first  part,  as  the  same  now  is  or  may  be 
hereafter  surveyed  and  being  constructed,  and 
leading  from  the  Missouri  River  in  the  State  of 
Missouri,  at  a  point  opposite  the  City  of  Atchi- 
son in  the  State  of  Kansas,  by  the  most  practi- 
cable route,  not  exceeding  fifty  miles  in  length 
to  a  junction  with  the  main  line  of  the  railroad 
of  said  party  of  the  first  part." 

Whatever  representations  may  have  been 
made  in  the  circulars  of  the  Company  was,  ac- 
cording to  all  rules  of  evidence,  superseded  by 
this  solemn  instrument  between  the  parties  If 
they  differed  in  any  respect,  the  latter  must  be 
looked  to  as  the  security  on  which  the  bond- 
holders alone  bad  a  right  to  rely.  This  Instru- 
ment, BO  far  from  giving  any  pledge  or  assur- 
ance that  the  branch  road  should  be  fifty  miles 
long,  or  near  that,  is  careful  to  say  it  shall  not 
exceed  that  length.  The  limitation  is  in  its 
length,  not  its  shortness.  The  latter  is  provided 
for  by  saying  that  it  should  be  by  the  most  prac- 
ticable route. 


It  fs  Impossible  to  read  this  description  of  the 
line  of  road,  conveyed  as  security  for  the  bonds, 
without  seeing  clearly  that  the  fine  was  not  yet 
located— that  Its  future  location  was  to  be 

Svered  by  two  considerations:  (1)  that  It 
ould  be  the  most  practicable  route  between 
Atchison  and  the  main  line  of  the  road,  and 
(2)  that  it*  length  should  not  exceed  fifty  mile*. 
If  the  most  practicable  line,  by  which  is  evi- 
dently meant  the  best  working  line  for  the  Com- 
pany who  was  building  it, should  require  a  short- 
er line  than  fifty  miles,  there  is  not  the  shadow 
of  a  promise  or  suggestion  that  it  should  not  be 
so  bog,  and  no  longer,  as  that  required.  But, 
In  the  provision  that  its  length  should  not  ex- 
ceed fifty  miles,  there  was  a  protection  against 
wasting  the  money,  received  from  toe  bond- 
holders, on  a  long  and  unprofitable  line  of  road 
made  only  for  the  benefit  of  people  living  along 
that  line. 

But  this  line  of  road  was  not  the  only  secu- 
rity for  the  payment  of  these  bonds.  The  mort- 
gage included  also  the  entire  main  line  from 
Washington  to  Leavenworth,  iWfl  miles,  which 
was  now  nearly  completed.  This  made  a  direct 
connection  between  the  rich  agricultural  coun 
try  of  western  Missouri  and  the  City  of  Chicago 
by  meansoftbeChlcago.RocklHland  and  Pacific 
Co.,  then  a  rich  and  prosperous  corporation,  m> 
deeply  Interested  in  this  Southwestern  Railway 
that  it  had  guaranteed  $5,000,000  of  the  bonds 
of  the  company.  It  was  further  stipulated  in 
this  mortgage  or  deed  of  trust  that  the  proceeds 
of  the  safe  of  these  bonds  should  be  placed  in 
the  hands  of  the  Rock  Island  Co.,  which  should 
only  pay  them  out  in  the  regular  prosecution  of 
the  work.  Itwas  further  provided  in  that  mort- 
gage that  if  anyof  these  proceeds  remained  with 
that  company  after  the  completion  of  the  road 
it  should  be  paid  over  to  the  president  or  other 
authorized  agent  of  the  Chicago  and  Southwest- 
It  cannot  be  doubted  that  this  mortgage  on  rgs, 
the  main  line, though  asecond  lien, was  regarded  l 
as  an  important  part  of  the  security  of  the  bond- 
holders under  it,  and  when  taken  In  connection 
with  the  aid  and  interest  of  the  Rock  Island 
Co.,  the  precise  length  of  the  branch  line  could 
not  have  been  held  to  be  very  important.  In 
fact,  aa  the  two  lines  belonged  to  one  company, 
and  that  company  was  liable  for  all  the  bonds, 
It  was  obviously  the  interest  of  the  bondholders 
and  of  the  stockholders  that  the  branch  line 
should  be  so  located  aa  to  make  it  add  to  the 
profits  of  the  entire  enterprise  on  which  the  bond- 
holders held  a  lien. 

In  regard  to  the  allegation  of  fraud  in  this 
matter,  It  is  apparent: 

l.That  all  that  Is  charged  against  Mr.  Winston 
Is  that  he  signed  or  permitted  his  name  to  be 
affixed  to  a  circular  which  stated  the  probable 
length  of  the  branch  road,  then  unsurveyed  and 
unlocated,  as  about  fifty  miles, 

2.  That  the  place  of  junction  with  the  South- 
western Road,  which  necessarily  determined  the 
length  of  the  branch  road,  was  not  described  or 
mentioned. 

8.  That  in  the  mortgage  which  was  made  on 
said  branch  road,  all  that  was  said  was,  that  it 
should  not  exceed  fifty  miles. 

4.  That  it  is  nowhere  averred  that  the  line 
..aa  not  properly  located,  or  that  It  should  have 
been  located  otherwise. 

,  ■  116  as. 

Digitize  by  L.oo^Te 


1888. 


Vau  1 


'.  Wihstoh. 


8  -247 


5.  That  the  security  which  the  bondholders 
had  upon  that  line  and  the  other  seemed  to  Ten- 
der the  place  of  connection  between  the  branch 
and  the  main  line  unimportant,  as  regards  the 
neurit?  for  their  loan. 

We  are  of  opinion,  therefore,  that  the  com- 
plainants bad  no  right  to  rely  on  the  statement 
concerning  the  length  of  the  line  as  materially 
affecting  their  security,  and  that  Mr.  Winston 
committed  no  fraud  in  the  part  he  took  In  that 
matter.  This  view  Is  reinforced  by  the  admis- 
sion of  the  bill,  that  the  branch  road  was  com 
pleted  mainly  out  of  the  money  arising  from 
the  bonds  sold  to  plaintiff  and  others,  and  that 
several  jean  after  both  it  and  the  main  line 
had  been  finished  and  in  operation,  both  roads 
were  sold  under  the  two  mortgages;  that  the 
branch  line  was  sold  under  foreclosure  proceed- 
ings Inaugurated  by  Tan  Weel,  and  was  bought 
lnfor  110,000  by  Mr.  Berg,  one  of  Tan  Weel's 
associates  as  bondholder,  and  that  they  now,  as 
far  as  appears,  own  the  road  their  money  was 
used  to  build. 

Other  transactions  are  mentioned  as  fraudu- 
lent, such  as  that  Mr. Winston  converted  some 
of  the  money  arising  from  these  bonds  to  his 
private  use,  and  not  to  the  purpose  of  the  Com- 
pany. The  answer  to  this  la,  that  Mr. Winston 
came  under  no  obligation  to  see  to  the  applica- 
tion of  this  money  as  the  bondholders  might 
think  it  ought  to  be  applied. .  They  had  bought 
their  bonds,  paid  their  money,  and  received 
their  security.  The  money  ao  diverted  was  the 
money  of  the  Southwestern  Co.,  and  not  their 
money. 

The  wrong  done  by  Winston  In  that  matter, 
If  wrong  there  was,  was  dune  to  that  company 
and  notto  the  bondholders.  They  had  provided 
their  own  means  of  insuring  the  building  of  this 
branch  road,  by  disbursing  the  money  through 
the  Bock  Island  Co.,  and  It  was  successful. 
The  road  was  built  There  was  no  privity  be- 
tween Mr.  Winston  and  these  bondholders  as  to 
bis  use  of  money  which  they  had  loaned  to  the 
.  Company,  which  was  no  longer  their  money. 
The  error  which  pervades  the  bill  throughout 
is  to  treat  this  corporation,  to  which  the  bond- 
holders loaned  their  money,  as  if  it  had  no  ex- 
istence, as  if  they  had  loaned  it  to  Mr.  Winston 
and  held  his  personal  obligation  that  It  should  all 
be  honestly  applied,  and  he  be  responsible  for  the 
repayment  of  the  loan.  If  Mr.  Winston  cheated 
this  Company  out  of  Its  money,  the  right  to 
redress  for  that  wrong  is  in  the  Company  or  in 
Its  stockholders.  As  a  creditor  of  the  Company, 
Mr.  Tan  Weel  has  no  right  to  Interfere  in  the 
matter  until  he  has  a  judgment  against  the  Com- 
pany, with  an  execution  returned  nulla  bona. 
He  naa  not  in  this  suit  shown  any  right  to  use 
the  name  of  the  Company  or  of  its  stockholders 
to  obtain  redress  for  a  tort  committed  on  them. 
United  State*  v.  Union  Paeifle  B.  B.  Oo.  98  D.  8. 
ol4  [Bit.  25,  L.  ed.  154]. 

There  are  probably  other  allegations  of  fraud, 
but  they  are  no  better  founded  than  these,  ana 
we  can  give  them  no  further  attention. 

2.  As  regards  the  matter  of  trust, which  laone 
of  the  grounds  of  relief  set  up  in  the  bill  we 
need  not  occupy  much  tune  in  Its  considera- 
tion. 

The  trustees  In  the  mortgage,  which  is  the 
only  express  trust  that  we  oan  And  set  out  in 
the  bill,  were  Frederick  8.  Winston,  David 
115  TJ.  S. 


Dows,  and  Calvin  Burnes,  neither  of  whom 
resides  within  the  jurisdiction  of  the  court,  or 
has  been  served  with  process. 

If,  however,  they  were  before  the  court,  they 
are  not  charged  with  any  breach  of  duty  with 
which  they  were  Intrusted. 

The  application  of  the  money  arising  from 
the  mortgage  bonds  was  not  by  the  mortgagors 
Intrusted  to  them,  nor  had  they  any  control  over 
It  after  the  bonds  were  sold. 

It  Is  not  alleged  that  they  refused  to  foreclose 
the  mortgage  when  it  became  forfeited  by  non- 
payment of  Interest,  or  that  they  failed  to  per- 
form any  duty  Imposed  upon  them  by  the  mou- 
lt Is  asserted,  however,  that  Frederick  H, 
Winston,  as  president  of  the  company,  was 
bound  to  sea  that  the  money  raised  on  these 
bonds  was  used  exclusively  In  the  construction 
of  the  branch  road,  and  that,  in  this  regard,  he 
was  a  trustee  for  the  lenders  of  the  money.  We 
are  unable  to  see  any  such  trust  In  the  matter. 

The  contracting  parties.in  regard  to  this  loan, 
were  the  bondholders  and  the  Southwestern 
Co.  The  one  became  debtor  for  the  money 
loaned,  the  other  became  creditor.  Mr.  Win- 
ston, as  the  president  of  the  Company,  repre- 
sented the  Company,  the  borrower.  The  lend- 
ers desired  a  security  for  the  payment  of  their 
money,  which  they  obtained  in  the  mortgage, 
and  their  trustees  In  that  trust  were  Dows, 
Burnes,  and  F.  S.  Winston.  They,  in  that  In- 
strument, undertook  to  secure  the  building  of 
this  road  out  of  the  money  loaned,  by  requiring 
its  deposit  with  the  Rook  Island  Co.,  and  its 
disbursement,  for  that  purpose,  under  its  super- 
vision. But  if  the  loan  should  produce  more 
than  was  necessary  for  that  purpose,  what  was 
to  become  of  it  T  Was  it  to  go  back  to  the  lend- 
ers 1  There  is  no  hint  of  that  kind.  It  was  Im- 
practicable to  do  so,  because  tbe  bonds  would, 
many  of  them,  have  changed  hands.  As  to  the 
new  owner,  it  would  have  been  a  mere  gratuity 
to  return  it.  And  the  original  lender  had  no  iu-  . 
terest  in  the  matter.  Instead  of  this,  it  is  ex-  < 
preasly  declared  that  the  Rock  Island  Co  could 
relieve  itself  of  further  obligation  in  the  matter 
by  payment  to  tbe  president  of  the  Company. 

When  thus  paid,  did  he  bold  It  as  trustee  lor 
the  bondholders  T  If  so,  under  what  trust  or 
what  obligation  T  Could  he  return  it  to  the 
bondholders,  with  the  bonds  still  outstanding 
against  the  Company?  Or  did  be  hold  it  merely 
as  the  representative  of  the  Company  of  which 
he  was  president  T  We  think  it  was  clearly  the 
money  of  the  Company,  and  could  have  been 
used  by  it  for  the  purchase  of  rolling  stock, 
general  equipment,  or  any  other  legitimate  use 
of  Its  own  money. 

This  money  belonged  to  the  Company.  The 
road  was  built— the  only  Interest  in  the  nature 
of  a  trust  which  the  lenders  had  attempted  to 
protect  by  the  control  of  the  funds.  The  obli- 
gation of  Mr.  Winston  in  tbe  disposition  of  the 
money,  if  any  of  It  came  to  his  bands,  was  to 
the  Company.  If  it  was  lost,  it  was  the  Com- 
pany's loss,  not  appellant's.  If  he  Improperly 
or  fraudulently  converted  It  to  his  own  use,  he 
was  liable  to  the  Company  and  not  to  the  plain- 
tiff in  this  suit.  There  was  no  privity  or  trust 
relation  between  him  and  them  In  this  regard. 

We  think  appellant  has  shown  no  right  to 
relief  In  this  soft,  that  the  demurrer  was  prop- 
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erly  sustained,   and  the  decree  of  the  Circuit    the  grantee  of  aferry  right  such  as  Is  claimed 
Otmrt  ditmimng  the  Mil  i*  therefor*  affirmed.       by  the  City  of  New  York,  hu  never  been  de- 
True  copy.  Test:  termiaed  or  covered  either  by  the  decision  fa 
Junes  H.  MoEenner,  Clerk,  Sup.  Court,  U.B.    Qhm^  T  Taylor,  1  Black,  608  (60  U.  8.  ok. 
IT,  L.  ed.  191),  or  by  any  of  the  authorities. 

collected   in  CardweU  v.  Bridge  Co.  118  TJ.  B. 

207  (Bk.  28,  L.ed.JW0). 

STEAMBOAT  0OMPAHY«*U,  Jfffe.'    i^^tThThoWeror;  ~Tg  h^ 
•■  has  no  right  to  complain  when  he  to  prohibited 

MAYOK,    ALDERMEN    AND    COMMON-   from  traversing  the  waters  of  the  United  State* 

„,  jn  aay  mode  and  for  any  purpose  he  may 

choose.  On  its  face  a  coasting  license  doeti  not 
contain  any  restriction.  If  a  superior  right  fa 
claimed  in  virtue  of  a  grant  by  a  State,  arid  the 
power  of  the  State  to  grant  auch  right  la  con- 
tested, It  la  a  federal  question. 

Convoy  v.  Taylor,  1    Black,  608  (66  TJ.  B. 

Bk.   17.X.   ed.  191);  Judiciary  ActR.   B,   8 

TOD;    Wiggins  Ferry  Co,  v.  Eatt  St.  Lmit,  107 

,     ,    ...—.  U.  8.,  866  (Bk.  27.  Led.  418). 

(See  S.  C,  Reporter's  ed.,  H8-8H.)  This  action  being  In  tort  to  in  lla  nature  eOT- 

Remoral  of  cauiei—ntit  ariiing  under  Conttitu-   ""J; .  _      .        ,    __     _       .     -«, 

Uon  or  lav*  of  tM   United  State*— eparate    J*™"  T-  £*&£l   I  S,m'1S?UI^    2W; 

eontroverty-ferriet-richt    of   City  <fs»v   £"**"?*■   B?J?"n'J  ^Jr^v^t  T' 

YorhtoMlM^vhether  tZlviu.  *  ^L7.^*^1  WT"  °#R19  Fed"  *"* 

145;  Snwtftv.  JJiiwi,  3  Sumn.  846. 
L  Where  It  appears  that,  some  title,  rig-tit,  prlvl-  An  examination  of  the;  authorities  will  ahow 
lege  or  immunity  on  which  the  recovery  depends,  that  It  was  the  intention  of  Congress,  in  pass- 
will  be  dereateif  bj  ™°  ™FfS™ct*jn  ol  ^JL00^  ing  Hie  Act  of  1875,  to  provide  that,  in  a  case 
W^^e^.^ogcl^S^^eM  U^P"^?1-  *J  "ttSii  beremovei 
under  the  Constitution  or  laws  of  the  Dolled  States.  Smith  v.  Bines,  2  Sumn.  846;  Wood  v.  Davit, 
*.  Asar«™wdeieiiBebioneaBfend«uitlnajoInt  18  How.  486  (69  U.  8.  bk.  15,  L  ed.  «0); 
sultagalnat  hlmandothersuponajolntorjolniand  i->„_„i  „  r,„j-.  1(1  Wheal  187(09  TT  H 
several  cause  of  action,  does  not  create  a  separate  ™I7™TV-  f"^!,  ^  Wlle*t-  *£££"  • 
controversy  so  ss  to  entitle  him  to  removal  under  bk.  8,  L  ed.  299):  Cameron  v.  AT  Robert*,  t 
thoActoflSTB.  Wheat  591  (16  U.  8.  bk.  4,  L.  ed.  467);  G.  ct 

8.  The  decision  of  the  question  whether  the  City  n    o     v    fi    ir     P  fi     if  n,     IB  Wall    MM 

of  New  York  baa,  under  th  charter,  the  exclusive  L5,if'o   ilAi    t*J    (ffl  nam     $ H  ™* 

right  to  establish  ferries  between  Manhattan  Island  579  (85  U.  S.  bk.  21,  L.  ed.  914,620);   Yulee  v. 

and  the  shore  of  Btaten  Island  on  the  K.UI  von  KulL  Vote,   99  U.  8.  545   (Bk.  25,  L.  ed.  856);   JWo" 

S?ft«^^^w^ftaa*^?hte&!!?J^SS  *-  LoantdaU,  lDeady.  288;  i^oen-  v.  Jinmton, 

t^T^Xt^i^^a^^^t  106  U.  8.  191  (Bk.  k  L.  ed.  181);  AyreTV. 

Constitution  or  laws  of  the  United  States.  WitvaU,  112  U.  8.  167  (Bk.  28,  L  ed.  898). 

[Nob.  888,  887.1  Mr.  Jr.  W.  McFarUnd.  for  appellees: 

Submitted  Apr.  it,  1886.    Decided  Nov.  t,  1885.  The  case  to  not  removable,  as  to  the  Inde- 

Kdent  Steamboat  Co.  on  the  ground  that  then 
separable  controversy  between  that  Corn- 
United  States  for  the  Southern  District  of  peny  and  the  plaintiff. 
New  York.  Eyde  v.  Buhle,  104  U.  B.  409  (Bk.  26,  L 

The  history  and  facts  of  the  case  sufficient-  ed.  828);  Alum   v.  Thomat,  16  Fed.  Rep.  788; 

ly  appear  in  the  opinion  of  the  court.  Moore  v.   Conttruetion  Co.  19  Fed.  Bep.  808. 

Heart.    Charles     BcNsmoe,    Eoscoe  There  to  but  one  cause  of  action,  and  that  at 

Conkling  and  A.L.  Pincoffa,  for  appellants:  against  the  defendants  jointly. 

"If  a  part  of  a  case  turns  on  a  federal  law,  L.  dt  N.  R.  B.  Co.  v.  Id*.  114  D.  S.  53  (Bk, 

the  circuit  court  baa  jurisdiction."  89,  L  ed.  68);  Putnam  v.  Ingraham,  114  U,  8. 

Otborn  v.  Bank  of  U.  8.  9  Wheat.  788  (22  U.  67  (Bk.  29,  L.  ed.  66). 

8.  bk.  6,  L.  ed.  204).  "The  authority    to  establish   and  regulate 

As  to  what  are  cases  arising  under  the  laws  ferries  to  not  included  In  the  power  of  the  Gem- 
ot the  United  States,  see  B.  B.  Co.  v  Mittiitippi.  eral  Government  to  regulate  commerce," 
102  U.   S.  186  (Bk.   26,    L.  ed.  96);  Wat.    U.  Conway  v.  Taylor,  1  Black,  603  (66  U.  8.  bk. 
Tel.  Co.  v.  Nat.  Tel.  Co.  19  Fed.  Rep.  661.  17,  L.  ed.  191). 

In  this  case  removal  Is  claimed  because  pro-  It  does  not  appear  that  the  case  to  one  arising 

visions  of  the  Constitution  and  federal  laws  under  the  Constitution  and  laws  of  the  United 

are  Ingredients  of  the  defense.  States. 

If  there  is  any  question  whether  the  privi-  Manhattan  By.  Go.  v.  Mayor,  18  Fed.  Ren, 

leges  claimed  can  come  into  collision  with  the  19S;  MoFadden  v.  Robinson,  22  Fed.  Rep.  10; 

rights  secured  by    the  coasting  license,  such  Sawyer   v.   Concordia  Parith,  4   Woods,   278; 

question  is  a  federal  one.  Oold  Wathing  Co.  v.  Keyet,  96  U.  8.  208  (Bk, 

Hy.  Co.  v.  Renaiek,  102  U.  8.  180  (Bk.  38,  24.  L.  ed.  666);  McManue  v.  ffSulliwi.  91 U. 

Led.  51);  State  of  IU.  v.  0.  B.  dt  Q.  BTRCo.  S.  578  (Bk.  28,  L.  ed.  890;  Broun   v.  AtuM, 

16  Fed.  Rep.  706.  92  U.  8.  827  (Bk.  28,  L.   ed.  511);  Adam*  Cbv 

The    question  raised    as  to  the   respective  v.  B.  <t  M.  R.  R.  Co.  112  U.  S.  128  (Bk.  88, 

rights  of  the  holders  of  a  coasting  license  and  L.  ed.  676). 

IW  1UU.8. 

Digitized  byOOO^Ie 


Stakin  v.  New  York  Citt. 


848-358 


These  are  appeals  from  orders  of  the  Circuit 
Court  remanding  a  suit  which  had  been  re- 
moved from  a  stale  court  under  the  Act  of 
March  8,  1870,  ch.  187,  18  Stat,  at  L.  "" 
The  questions  to  be  decided  arise  on  the 
lowing  facts: 

The  Major,  Aldermen  and  Commonalty  of 
the  City  of  New  York,  a  municipal  corporation 
of  the  State  of  New  York,  commonly  called  the 
City  of  New  York,  brought  a  suit  in  equity  on 
or  about  the  11th  of  August,  1834,  in  the  Supe- 
rior Court  of  the  City  of  New  York,  against 
John  H.  Starin,  Independent  Steamboat  Com- 
pany, Btarin's  City,  River  &  Harbor  Transpor- 
tation Company  of  New  York,  New  York  and 
States  Island  Steamboat  Company,  David  Man- 
ning, Franklin  Wilson,  William  Clark,  John 
G.  Belknap,  James  B.  Corwin,  Max  Golden, 
[MS]  Samuel  Underbill  and  Prank  Smith,  to  restrain 
them  from  using  and  employing  the  steam  fer- 

aboata  "Pomona,"  "D.  H.  Martin,"  "Laura 
,  Starin"  and  "Castleton,"  or  any  other 
■el  or  vessels  of  any  kind,  for  and  in  the  trans- 
portation of  persons,  animals,  vehicles,  freight, 
goods  and  chattels  from  or  to  pier  No.  18, 
North  River,  or  from  or  to  any  place  In  Man- 
hattan Island,  to  or  from  certain  landing  places 
on  the  shore  of  Staten  Island,  without  the  li- 
cense or  permission  of  the  plaintiffs;  and  also 
for  account  of  moneys  received  by  the  defend- 
ants, or  any  or  either  of  them,  for  such  trans- 
E Ration.  Both  Manhattan  Island  and  Staten 
and  are  in  the  State  of  New  York.  The 


*ry  15, 1780,  by  the  Province  of  New  York.and 
since  confirmed  by  the  State  of  New  York,  has 
the  exclusive  right  of  establishing  ferries  from 
Manhattan  Island  to  the  opposite  shores,  in  such 
and  so  many  places  as  the  common  council  may 
think  fit;  that  the  defendants  without  the  per- 
mission of  the  City,  have  set  up  and  are  main- 
taining a  ferry  between  Manhattan  Island  and 
certain  landing  places  on  Staten  Island,  and  for 
that  purporse  employ  the  boats  above  named; 
that  the  defendant  Starin  Is  the  owner  of  The 
Castleton  and  The  D.  R.  Martin  and  the  per- 
son chiefly  interested  in  Starin'a  City,  River 
and  Harbor  Transportation  Company  of  New 
York,  which  owns  The  Laura  M.  Starin,  and  in 
the  New  York  and  Staten  Island  Steamboat 


pendent  Steamboat  Co.,  that  Company  was  or- 


of  but  three  persons,  all  of  whom  are  m  his 
employ  and  under  his  control;  that  the  incor- 
poration of  the  Company  was  a  devise  for  his 
own  personal  benefit;  and  that  he  Is  in  fact  the 
person  actually  operating  the  ferry.  The  cer- 
tificate of  lncoporation,  a  copy  of  which  is  at- 
tached to  the  complaint,  shows  that  the  Com- 
pany was  orgaized  under  the  laws  of  New  Jer- 
sey, July  20,  1884,  with  a  capital  of  $5,000, 
divided  into  500  sharesofflOeach,  all  owned 
by  three  persons,  for  the  transportation  of  per- 
sons and  property  upon  water,  as  common  car- 
[2501  riere  f°T  bire;  that  the  principal  part  of  the  busi- 
ness of  the  Company  tn  New  Jersey  was  to  be 
transacted  in  Jersey  City,  and  that  the"  ' 
115  D.  9.  0.  8..  Book  29. 


out  of  that  State  was  to  be  done  in  the  Cities  of 
New  York  and  Brooklyn  and  the  several  vil- 
lages, binding  places,  cities  and  towns  on  the 
Hudson  River,  Staten  Island  and  Long  Island, 
in  New  York,  accessible  by  water. 

The  defendants,  Starin,  Independent  Steam- 
boat Co.,  Starm's  City,  River  &  Harbor  Trans- 
portation Co.  and  New  York  St  Staten  Island 
Steamboat  Co.,  each  filed  a  separate  auswer  to 
the  complaint.  All  the  other  defendants,  who  are 
the  masters  or  pilots  or  engineers  employed  in 
running  the  several  boats,  united  In  one  an- 
swer. The  answers  all  contained  substantially 
the  same  defenses.  They  admit  the  ownership 
of  the  boats  as  set  forth  in  the  complaint,  ex- 
cept that  it  is  alleged  The  Castleton  be- 
longs to  the  New  York  &  Staten  Island  Steam- 
boat Co.  Instead  of  Starin.  They  admit  the 
charter  of  the  City,  with  words  purporting  to 
grant  certain  rights  as  to  the  establishment  of 
ferries  from  Manhattan  Island  to  the  opposite 
shores,  but  deny  that  this  grant  extends  to  fer- 
ries between  New  York  and  thatpart  of  Staten 
Island  which  borders  upon  (he  hull  Ton  KulL 
They  admit  that  the  several  boats  mentioned  In 
the  complaint  were  run  at  stated  times  by  the 
Independent  Steamboat  Co.,  under  the  man- 
agement Of  the  masters  and  engineers,  without 
the  license  or  permission  of  the  City,  for  the 
transportation  of  persons  and  property  between 
pier  18,  North  River,  which  is  on  Manhattan 
Island,  and  certain  landing  places  on  the  shore 
of  Staten  Island,  making  daily  fourteen  trips 
or  thereabouts;  but  they  deny  that,  In  so  doing 
the  Company  either  operated  a  ferry  or  usurped 
any  franchise  belonging  to  the  City.  They 
also  deny  the  allegations  in  the  complaint  as  to 
the  connection  of  the  defendant  Starin  with 
the  Independent  Steamboat  Co.,  and  deny  that 
Starin  is  the  person  who  Is  actually  operating 
the  boats. 

The  answers  then  allege,  "as  a  matter  of 
special  defense  under  the  laws  of  the  United 
States": 

1.  That  the  Independent  Steamboat  Com- 
pany Is  a  corporation,  organized  and  Incorpo- 
rated under  the  laws  of  New  Jersey,  for  the     rMi  ■, 


purpose  of  transporting  persons  and  property 

'ater,  as  a  common  carrier  for  hire,  in  and 

the  waters  of  the  Hudson  River,  Kill  v 


Kull,  Raritan  Bay,  and  their  tributaries,  be- 
tweenplaces  on  such  waters  in  New  York  and 
New  Jersey,  Including  Staten  Island  and  Long 
Island,  ana  the  Cities  of  New  York  and  Brook- 
lyn; that  the  Company  chartered  the  boats  in 
question  from  the  several  owners  thereof,  and 
leased  wharves  and  landing  places  in  New  York 
and  od  the  shores  of  Staten  Island  bordering  on 
the  Kill  von  Kull,  for  the  purpose  of  engaging 
in  the  business  of  transportation  by  water  be- 
tween such  wbarves  and  landings. 


States  for  carrying  on  the  coasting  trade,  as 
vessels  of  the  United  States,  and  tt)at  the  indi- 
vidual defendants  described  as  masters  or  engi- 
neers on  the  boats  are  all  licensed  under  the 
laws  of  the  United  States  to  act  as  masters  or 

Cits,  or  w  engineers,  on  steam  vessels  upon 
waters  traversed  by  the  boats  in  question. 
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j  to  that  in  which  the  Company  ii 
1,  had  been,  without  any  license  or  per- 
□  from  the  City,  navigated  from  pier  IB, 
New  York,  to  the  landlngjdaces  on  Btaten  Is- 
land made  use  of  by  the  Company,  and  back; 
that  large  sums  were  realized  therefrom,  and 
that  since  1871  this  business  has  greatly  In- 
creased. 

4.  That  the  waters  of  the  Hudson  River  oi 
Bay  of  Hew  York,  and  the  Kill  von  Kull,  are 
waters  of  the  United  States,  and  public  and 
common  highways  of  Interstate  and  interna- 
tional commerce;  that  the  steamboats,  as  ope- 
rated by  the  Company,  do  not  constitute  a  ferry 
within  the  meaning  of  the  laws  of  the  United 
States,  or  of  the  State  of  New  York,  or  of  the 
city  charter,  but  that  the  City  seeks,  under  the 
cover  of  its  charter  and  by  this  suit,  to  establish 
In  itself,  as  and  lor  a  monopoly  and  as  private 
properly,  the  ownership  of  all  rights  to  cany 
on  commercial  intercourse,  consisting  in  the 


andStal 


ingersai 


Staten  Islands,  over  such  waters,  and 
12]  obstruct  the  navigation  of  such  waters,  although 
carried  on  by  citizens  of  the  United  States  m 
steam  vessels  duly  enrolled  and  licensed  under 
the  laws  of  the  United  States,  and  navigated 
by  masters,  pilots  and  engineers  duly  licensed 
under  the  laws  of  the  United  States,  thus  prac- 
tically nullifying  the  laws  of  the  United  States 
regulating  commerce  and  navigation. 

liter  the  answers  were  filed,  two  petitions 
were  presented  for  a  removal  of  the  suit  to  the 
circuit  court,  one  by  all  the  defendants,  oi 
ground  that  the  suit  was  one  arising  under  the 
Constitution  and  laws  of  the  United  States,  and 
the  other,  by  the  Independent  Steamboat  Co. 
alone,  on  the  ground  that  there  was  in  the  suit 
a  controversy  wholly  between  that  Com 

and  the  City  as  to  whether  the  Company  '  

or  had  not  the  right  to  use  and  operate  its 
steamboats"  in  the  way  contendedfor,  and  that 
this  controversy  could  be  fully  determined 
between  them, 

A  copy  of  the  record  in  the  state  court  hi 
tag  been  filed  in  the  Circuit  Court  of  the  Unit- 
ed; States,  that  court  remanded  the  cause,  and 
thereupon  these  appeals  were  taken,  one  by  all 
the  defendants,  and  the  other  by  the  Indepen- 
dent Steamboat  Co.  alone.  The  two  appeals 
were  docketed  In  this  court  separately. 
57]  We  will  first  consider  whether  the  suit  Is  one 
which  arises  under  the  Constitution  or  laws  of 
the  United  States;  for.  If  It  Is  not,  the  order  to 
remand  was  right,  so  far  as  the  removal  upon 
the  application  of  all  the  defendants  is  con- 

The  character  of  a  case  Is  determined  by  the 

fiestlons  involved,  (hborn  v.  Bank  of  U.  B. 
Wheat  824  [32  U.  8.  bk.  0,  L.  ed.  324],  If 
from  the  questions  It  appears  that  some  title, 
right,  privilege  or  immunity,  on  which  the  re- 
covery depends,  will  be  defeated  by  one  con- 
struction of  the  Constitution  or  a  law  of  the 
United  States,  or  sustained  by  the  opposite  con- 
struction, the  case  will  be  one  arising  under  the 
Constitution  or  laws  of  the  United  States,  with- 
in the  meaning  of  that  term  as  used  in  the  Act 
of  1976;  otherwise,  not.  Such  is  the  effect  of 
the  decisions  on  this  subject.     Cohen*  v.  Vir- 


824  [22  U.  8.  bk.  8,  L.  ed.  224];  TheMayer  v. 
Comer,  6  Wall.  863  [78  U.  S.  bk.  18,  L  ed. 
8621;  Ootd  Washing  &  Water  Co.  v.  Keya,  96 
U.  8. 201  [Bk.  24,  L.  ed.  658];  TenntttetY.  Da- 
tit,  100  U.  8.  264  [Bk.  26,  L.  ed.  650];  Rail- 
road Co.  v.  MUsimpvi,  103  U.  S.  140  [Bk.  26, 
L.  ed.  «];  Am*  v.  Kama*.  Ill  U.  8.  «2  [Bk. 
28,  L.  ed.  4871;  Kantai  Pacific  v.  Atdition  R. 
R.  Co.  112  U.  8.  416  [Bk.  28,  L.  ed.  785] ; 
Provident   Saving*  3oe.  v^  jFbrd,   114  U.   * 


The  questions  In  this  case,  as  shown  by  the 
pleadings,  are  (1)  whether  the  City  of  New  York 
has,  under  its  charter,  the  exclusive  right  to  es- 
tablish ferries  between  Manhattan  Island  and 
the  shores  of  Stolen  Island,  on  the  Kill  von 
Kull;  and,  if  it  has,  then  (2)  whether  the  de- 
fendants have,  in  law  and  in  fact,  interfered 
with  that  right  by  setting  up  and  operating 
such  a  ferry.  The  determination  of  these  ques- 
tions depends  II)  on  the  construction  of  tbc 
grant  In  the  charter  of  the  City,  and  (2)  on  the 
character  of  the  business  in  which  the  defend- 
ants are  engaged.  It  is  not  contended  that  there 
is  anything  either  in  the  Constitution  or  the 
laws  of  the  United  States  which  takes  away  the 
right  from  the  City,  If  it  was  In  fact  granted  by 
the  original  charter  before  the  Revolution;  or 
which  defines  what  a  ferry  Is  or  shall  be,  or  pro- 
vides that  enrolled  and  licensed  steamboats 
managed  by  licensed  officers,  may  be  run  on  the 
public  waters  as  ferry-boats,  without  regard  to 
grants  that  may  have  been  made  by  competent 
authority  of  exclusive  ferry  privileges;  and  that 
is  not  the  defense  set  up  Ln  the  answers  in  this 
case.  The  question  here  is  as  to  the  extent  ot 
the  ancient  grant  made  to  the  City,  not  as  to 
the  rights  of  the  defendants  In  the  navigation 
of  the  waters  of  the  United  States  irrespective 
of  this  grant. 

It  is  not  pretended  that  the  United  States 
have  in  any  manner  attempted  to  interfere  with 
State  to  grant  exclusive  ferry 
.  public  waters  between  places 
wiuun  lis  own  jurisdiction.  No  attempt  is 
made  by  the  City  to  control  the  use  of  the 
licensed  and  enrolled  vessels  of  the  defendants 


rivuege 


Otborn  i 


Bank  o 


tween  the  points  named.    They  may  r 


elusive  ferry  rights  of  the  City.  The  claim  of 
the  City  is  based  entirely  on  its  charter;  and  it 
seeks  in  its  complaint  to  control  only  that  part 


and  operation  of  ferries  between  New  York  and 
the  specified  landing  places  on  Staten  Island. 
Although  the  prayer  for  judgment, when  taken 
by  itself,  may  appear  to  go  further,  it  must  be 
construed  in  connection  with  the  cause  of  ac- 
tion aa  stated  in  the  complaint,  and  limited  ac- 
cordingly. The  defense  is  that  the  defendants 
are  not  operating  a  ferry  within  the  meaning  of 
the  charter,  or,  if  they  are,  that  It  is  not  such  a 
ferry  as  comes  within  the  monopoly  of  the  City. 
If  they  are  not  operating  such,  a  ferry,  or  if 
they  are,  and  ft  appears  that  the  monopoly 
granted  to  the  City  does  not  Include  ferries  be- 
' —  m  New  York  and  Staten  Island.on  the  Rill 
Kull,  they  must  prevail  in  the  final  deter- 
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mination  of  the  suit.  The  decision  of  these 
questions  does  not  depend  on  the  Constitution 
or  laws  of  the  United  States.  There  is  nothing 
in  the  Constitution  or  laws  of  the  United  States 
entering  into  the  determination  of  the  cause 
which,  if  construed  one  way  will  defeat  the  de- 
fendants, or  in  another  sustain  them. 

It  remains  to  consider  the  removal  on  the  ap- 
plication of  the  Independent  Steamboat  Co. 
alone.  The  suit  is  against  all  the  defendants 
Jointly,  on  the  allegation  that,  acting  in  com- 
mon,  they  are  all  engaged  in  violating  the  rights 
of  the  City  by  keeping  up  and  maintaining  the 
ferry  in  question.  The  averment  in  the  com- 
plaint is  that  the  defendant  Starin  is  in  reality 
the  person  actually  operating  the  ferry,  and  that 
be  uses  the  other  defendants  as  his  instruments 
for  that  purpose.  It  is  conceded  that  the  In 
dependent  Steamboat  Co.  docs  not  own  the 
boats  running  on  the  route.  They  all  belong 
to  Starin  or  to  companies  in  which  he  is  the 
person  chiefly  interested.  The  Independent  Co. 
was  not  organized  until  a  few  days  before  this 
suit  was  begun.  It  bos  a  capital  of  only  is.000, 
and  white  it  claims  to  have  chartered  the  boats 
in  question  from  their  respective  own 
be  engaged  in  running  them  on  tbe  route,  it 
does  not  deny  that  the  other  defendants  are  di- 
rectly interested  in  the  establishment  and  main- 
tenance of  the  ferry  if  it  be  one,  which  is  be- 
ing operated  by  and  in  the  name  of  the  Com- 
pany. The  only  controversy  in  the  case,  as 
stated  in  tbe  complaint,  Is  as  to  the  right  of  the 
defendants  to  keep  up  and  maintain  a  ferry  on 
the  route  in  question.  Upon  one  tide  of  that 
controversy  is  tbe  plaintiff,  and  upon  the  other 
all  of  the  defendants.  There  cannot  be  a  full 
determination  of  this  one  controversy  unless  all 
the  defendants  are  parties.  The  case  as  stated 
in  the  complaint  makes  Starin  the  principal  de- 
fendant, and  the  Independent  Co.  only  an  in- 
strument of  his.  The  object  is  to  prevent  him, 
M  well  as  the  others,  from  using  these  boats  or 
any  others  they  may  own  or  control,  in  the  way 
these  are  being  used.  There  is,  according  to 
the  complaint,  but  a  single  cause  of  action,  and 
that  is  the  violation  of  the  exclusive  ferry  rights 
of  the  plaintiff  by  the  united  efforts  of  all  the 
defendants  The  case  is  therefore  within  the 
rule  established  in  L.  <£  2f.  Railroad  Co.  t.  Ide. 
114  U.  8.  62  [Bk.  29,  L.  ed.  631;  Putnam  v. 
Ingraham,  114  U.  S.  67  [Bk.  29.  L.  ed.  651; 
Pine  v.  Ttedt,  115  U.  8.  41  [Bk.  29,  L.  ed. 
3S1],  that  a  separate  defense  by  one  defendant, 
in  a  joint  suit  against  him  and  others  upon  a 
joint  or  a  joint  and  several  cause  of  action,  does 
not  create  a  separate  controversy  so  as  to  entitle 
that  defendant,  if  the  necessary  citizenship  ex- 
ists as  to  him,  to  a  removal  of  the  cause  under 
tbe  second  clause  of  section  S  in  the  Act  of 
1875. 

It  follow*  that  the  eate  wasproperly  remnnded, 
and  the  order*  of  the  Circuit  Court  to  that  effect 
are  affirmed. 
True  copy.    Tert: 

James  H.  McKenney ,  Clerk,  Sup.  Court,  U.  8. 
Cited- 117  U,  8.  ML 


SOLOMON  HOSES  m  al.,  Appu. 


QEOBQE  H.  WOOSTER. 

(See  8.  C  Reporter's  e<L,  aMBa.1 
Practice—death  of  appellant— appeal  mag 


ir 
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,  upon  a  point  causeof  aotion,aft»r 
i  of  ihe  appellants  and  failure  of 
dib  representatives  to  appear,  the  appeal  may  pro- 
ceed, under  the  Judiciary  Aot.  sec  81 {sec.  9SS,  H.8J, 
at  tbe  suit  of  the  survivors. 

[No.  408.] 
Argued  Oct.  J9, 1836.       Decided  Nob.  t,  1885. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
Tork. 

On  motion  to  abate  tbe  suit  as  to  deceased 
appellant  and  proceed  at  the  suit  of  the  sur- 
vivors. 

The  case  Is  sufficiently  stated  by  the  court, 

Mam.  W.  F.  Haltingly  and  Horatio 
P.  Allan,  for  oppellants,  in  support  of  motion. 

Meter*.  J.  E.  Hindoo  Hyde  and  Fred- 
crick  H.  Betta,  for  appellee,  contra: 

Section  956,  Revised  Statutes  U.S.,  is  to  be 
read  in  connection  with  section  955.  The  latter 


Judgment. 

A  either  section  applies  to  appeals  from  a 
final  judgment. 

Green  v.  Watkim,  6  Wheat.  260  (19  U.  S.  bk. 
5,  L.  ed.  255). 

A  suit  cannot  abate  after  a  final  judgment  in 
favor  of  a  plaintiff,  except  through  the  fault  of 
the  plaintiff  himself  or     *■---- 


Mr.  Chief  Justice  Waitn  delivered  tbeopfn- 

n  of  the  court; 

The  suit  below  was  In  equity  and  brought 
by  George  H.  Wooster,  the  appellee,  against 
Solomon  Moses,  Qotcho  Blum  and  Solomon 
Weil,  partners  under  the  name  Moses,  Blum  & 
Weil,  for  an  infringement  of  letters  patent.  A 
final  decree  for  an  injunction  and  damages  was 
rendered  against  the  defendants,  May  23,  1888. 
From  this  decree  all  the  defendants  appealed, 
and  tbe  appeal  was  docketed  here  October  12, 
1883.  Blum  died  January  2, 1884.  On  the  11th 
of  April,  1885,  Wooster  appeared  in  this  court 
and  suggested  bis  death,  whereupon  the  usual 
order  under  Rule  15,  sec.  1,  was  entered,  that, 
unless  his  representatives  should  become  parties 
within  the  first  ten  days  of  this  term,  the  ap- 
peal would  be  dismissed.  Proof  of  the  due 
publication  of  a  copy  of  this  order  bas  been 
made,  but  the  representatives  of  tbe  deceased 
appellant  have  not  appeared.  The  surviving 
appellants  now  move  that  the  action  abate  as  to 
the  decedent,  but  that  It  proceed  at  their  suit 


Tbe  Judiciary  Act  of  1789,  1  Stat,  at  L.  90,  [287' 
1.30,  sec.  31,  provided  that  "If  there  be  two 
more  plaintiffs  or  defendants,  and  one  or 
more  of  them  shall  die,  if  the  cause  of  action 
shall  survive  to  the  surviving  plaintiff  or  plain- 
tiffs, or  against  tbe  surviving  defendant  or  de- 
fendants, the  writ  or  action  shall  not  be  there- 
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of  tbe  surviving  plaintiff  or  plain' 
the  surviving  defendant  or  defends    ... 

This  was  re-enacted  Id  the  Revised  Statutes 
as  section  9G6,  and  is  substantially  a  copy  of 
the  Act  of  8  and  9  W.  III.,  ch.  11,  sec.  T.whlch, 
it  was  held  In  Clark*  v.  Rippon,  1  B.  &  A. 
087,  was  applicable  to  writs  of  error.    hard 


age  equally  attaches  on  the  survivor  in  this,  as 
In  any  other  action."  This  court  gave  the  same 
effect  to  our  statute  in  M' Kinney  v.  Carroll,  12 
Pet.  86  [87  TJ.  S.  bk.  0,  L.  ed.  1002]. 

Appeals  to  tins  court  from  the  circuit  and  dis- 
trict courts  are  "subject  to  tbe  same  rules,  regu- 
lations and  restrictions  as  are  ormay  beprescnb- 
ed  by  law  In  cases  of  writs  of  error."  Rev.  Stat. 
$1012.  The  causeof  action  hi  thin  appeal,  that 
is  to  say,  "the  damage  sustained  by  the  parties  in 
the  previous  decree,"  attaches  to  the  surviving 
appellants.  All  the  defendants  were  enjoined 
from  infringing  the  patented  machine,  and  all 
were  made  liable  for  the  payment  of  the  dam- 
ages which  the  patentee  baa  sustained  by  their 
joint  acts  as  partners.  Clearly,  therefore,  the 
Case  is  within  the  statute  and  may  beproc--^" 
with  accordingly.  The  cause  of  action 
that  survives  to  the  surviving  appellants, 

Undoubtedly  cases  may  arise  in  which  the 
presence  of  the  representatives  of  a  deceased 
[888]  appellant  will  be  required  for  the  due  prosecu- 
tion of  an  appeal,  notwithstanding  the  suvivor- 
ship  of  others.  If  that  should  be  so,  the  court 
can,  with  propriety,  direct  that  the  appeal  be 
dismissed,  unless  it  be  properly  revived  within 
a  limited  time.  The  House  of  Lords  made 
such  an  order  In  Blake  v.  Bogle,  a  note  of 
which  is  found  in  Hacqueen's  App.  Jur.  H.  of 
Lords,  244.     Here,  however,  there  Is  no  need 


defendants  jointly,  upon  a  Joint  cause  of  ac- 
tion. It  affected  all  alike,  and  the  Interest  of 
the  decedent  is  In  no  way  separate  or  distinct 
from  the  others.  If  the  representatives  of  a 
deceased  appellant  voluntarily  come  in  and  ask 
to  be  made  parties,  they  may  be  admitted.  Such 
a  course  was  adopted  by  tbe  House  of  Lords.ln 
Thorpe  v.  Haltingly,  1  Phil.  Ch.  300.  In  tbe 
present  case, the  representatives  of  the  decedent, 
although  notified,  do  not  appear. 

It  i*  proper,  therefore,  that  ike  appeal 
ihovld proceed  under  the  ilaluU  at  the  tuft  of  tte 
turcioort,  and  an  entry  to  that  effect  may  be 

Truooopj-.    Test: 

James  H.  If  oKenner,  Clerk,  Sup.  Court,  TJ.  9. 


[8881         THOMAS  M.  JACKS,  Tiff,  in  Err, 
CITY  Of'hBLENA. 
SAME  ».  SAME. 

(Bee  B.  C  Exporter's  ed.,  288.  U0.} 
Jurisdiction— federal  qiittiion. 
A  motion  to  dismiss  will  bo  granted  where  It  ap- 
ttt 


It! 


pears  on  tbe  face  of  the  opinion,  when  it  forms  part 
of  the  record,  that  tbe  decision  by  the  state  court  did 
Dot  involve  a  federal  question. 

[Kos.  680,  681.1 
Submitted  Nov.  t,  1SSS.     Decided  Not.  9,  188$. 

ERROR  to  the  Supreme  Court  of  the 

State  of  Arksnas. 

On  motion  to  dismiss. 

This  case  arose  upon  applications  for  writs 
of  mandamvt,  filed  in  Phillips  Circuit  Court, 
Arkansas,  to  compel  tbe  proper  officers  of  the 
City  of  Helena  to  issue  and  deliver  certain 
bonds  alleged  to  be  due  upon  a  subscription  to 
aid  a  certain  railroad.  The  court  held  that  tbe 
subscription  was  without  authority  and  void, 
and  rendered  Judgments  refusing  the  writs. 
These  judgments  having  been  affirmed  on  ap- 
peal by  the  court  below,  the  plaintiff  sued  out 
these  writs  of  error. 

Meter*.  M.  T.  Sanders  and  James  P. 
Clarke,  for  defendant  in  error,  in  support  of 
motions. 

Musts,  t.  C.  Tappan  and  J.  J.  Honor, 
for  plaintiff  in  error,  contra. 


These  motions  are  granted  on  the  authority 


there  cited.  It  appears  distinctly  on  the  face  of 
the  opinion  of  the  court  below,  which,  by  the 
laws  of  Arkansas,  forms  part  of  the  record 
(Rev.  Stat.  Ark.  1884,  sec.  1818),  that  the  de- 
cision of  the  case  was  put,  and  properly  put, 
on  a  ground  which  did  not  involve  s  consider- 
ation of  the  federal  question  that  may  possibly 
have  been  presented  by  one  of  the  several  de- 
fenses set  up  In  the  answer  of  the  City  to  wit: 
that  tbe  Constitution  of  1874  prohibited  the 
issue  of  the  bonds  In  dispute.  In  fact,  it  is  In- 
timated in  the  opinion  that.  If  tbe  case  had 
rested  on  this  defense  aloue.t lie  judgment  would 
have  been  the  other  way. 
Ditmiemd. 

True  copy.    Test: 

James  H.  MeKenner,  Clerk,  Sup.  Court,  U.  8 


(See  8.  0.,  Iteporiert  ed.,  BL) 

Practise. 

In  tbe  absence  of  an;  assignment  of  errors,  th 
counsel  for  plaintiff  In  error  navingv withdrawn  hi 

appearance,  the  Judjrmcmt  will  beuBrmed. 


Oct.  t 


[No.  8  j 


t  Oct.  tS,  1885. 


TN  ERROR  to  the  Circuit  Court  of  the  United 
1  States  for  the  District  of  California. 
No  counsel  appeared  for  plaintiff  In  error 
Mr.  Geo.  A.  Hours*,  for  defendant  in 

Mr.  Chief  Justice 'Wm.lt*  delivered  the  opin- 
ion of  the  court* 

US  U.  8. 
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When  this  cause  was  reached  on  the  call  of  canier  for  the  buyer,  the  latter,  on  their  arrival. 

the  docket,  it  was  submitted  by  the  defendant  ^th?^hiX^^^%™HK^S;?!ffil£ff 

i '         ~  .~ . . .  «      ,* i ,.  _,  by  tteeontract^  to  reject  thcmand  reseindthessln. 

In  errors  on  a  printed  brief.   An  assignment  of  and,  if  be  has  paid  for  them,  to  recover  baoktS 

error  was  not  annexed  to  or  returned  with  the  price  In  a  suit  against  the  seller. 

writ  of  error,  as  required  by  section  887  of  the  [No.  84.] 

Revised  Statutes     At  the  last  term  the  counsel  Argued  Oct.  t9,  1886.       Decided  Nov,  9,  1886. 

for  the  plaintiff  In  error  was  permitted  to  with- 


draw his  appearance,  and  no  one  has  taken  his 


States  for  the  Eastern  District  of  Wisconsin. 


opening  the  record,  the  plaintiff  In  tbe  circuit  court     He  brought 

Truooopy.   Test:  his  suit  to  recover  from  the  defendants,  Thomas 

James  B.  MoKenner,  Clerk,  Bup.  Court,  D.  a    J.  Pope  and  James  E.  Pope,  now  the  plaintiff*    r3( 

in  error,  the  sum  of  $17,840,  the  price  of  500 

tons  of  pig  iron,  which  he  alleged  be  had  bought 

from  them  and  paid  for,  but  which  he  refused 

THOMAS  J.  POPE  st  au,  Ftfft.  in  Err.,  to  accept  because  it  was  not  of  the  quality 

«.  which  the  defendants  had  agreed  to  furnish. 

EDWARD  P.   AT.T.TH  The  plaintiff  s^o  dem anded  « 1  750  freight  on 

the  irou,  which  he  alleged  he  had  paid. 

(See8.  C,  Reporter's  ed.  i*»-B7iu  The  facia  appearing  upon  the  record  were  M 

Pleading- Mrianee—avermerUi  under  oath  in   follows:  The  plaintiff  carried  on  the  business 

another  mil  a*  evidence-  -anight  of— talet-^rti    of  an  iron  founder  In  Milwaukee,  Wisconsin, 

teittion,  an(i  ",e  defendants  were  brokers  in  iron  in  the 

City  of  New  York.    In  the  mouth  of  January, 

•1.  Where  the  complaint  aliened  a  contract  for   1880,  by  correspondence  carried  on  by  mail  and 


f  Iron  at  ooe  place,  and  the «Mweraoon- 
lelivery  at  a  different  place,  evidence  of- 
he  plaintiff,  which  tended  to  support  the 
of  the  answer,  was  properlyadmltted  un- 


feredbr  the  plaintiff,  which  tended  to  support  the  ">er  to  the  plaintiff  000  tons  of  No.  _   ._    .. 

averment  of  the  answer,  was  properlyadmltted  un-  American  and  300  tons  No.  1  extra  Glengax- 

f!Sl^KS!^,Bt^Sl^^iS!,,J?SSS^1.^,  "><«*  (Scotch)  pig  iron.     The  American  Son 

defendants  having  tailed  stthe  trial  to  prove  that .  *T  .  FTf..EBi ,i,„ _,  ,■..  , 

tneyweremisledbythevsrlancebetweentheoom-  was  to  be  delivered  on  the  cars  at  the  furnace 

plaint  and  the  proof.  bank  at  Coplay,  Pennsylvania,  and  the  Scotch 

t ^Averments  made  under  OB*Vln  »  pleading  hi  nt  the  yard  of  the  defendants,  in  New  Tort 

St  assist  th^'part^nuklD?  tbemj  and  ttofaot  B7. a  subsequent  cprrespondence  between  the 

that  the  averments  are  made  on  Information  and  plaintiff  and  the  defendants,  it  fairly  appeared 

be^goesotuytptbairwelghtandnottotheirad-  that  the  latter  agreed  to  ship  the  iron  for  the 

m_Mbfflty  ..evidence.       M  pUintiff  at  Elizabethport,  N^ew  Jersey.   Itwa. 

sold,  end  the  seller  un-  to  be  shipped  as  early  in  the  spring  as  cheap 

-    -  ^ -stent  buver.  and,  when  freights  could  be  had,  consigned  to  the  National 

ascertained,  delivers  them  to  a  Exchange  Bank  at  Milwaukee,  which,  in  behalf 

■Head  notes  by  Mr.  Jmtlce  Woods.  of  the  plaintiff,  agreed  to  pay  for  the  iron  on 

Not*.— Compare  Norrington  v. Wright,  a«e,BnB,  to  be  confined  to  the  purchase  of  a  Spaeths  arXete 

Fllley  v.  Pope,  ante,  372.  accepted  and  received  oy  the  vendee,  the  property  hi 

Safes,-  warranty  o/  Quality;  Drench    Of;  whether  whloh  Is  completely  vested  in  him.    In  Kennedy 

prmind  for  rescission  In  the  aturncc  of  fraud  on  til*  v.    Panama,   etc,  Mall   Co.    (L.    R.    2   Q.   H.,  Ban, 

part  of  vendor;  remedies  of  vender,  it  m  said  that  "  where  there  has  been  an  lono- 

The  case,  which  arise  maybe  divided  for  oonven-  cent  misrepresentation  or  misapprehension.  It  does 

lence,  although  perhaps  not  with  scientific  aocu-  not  authorise  a  rescission  imkteltisBucliastoshmr 

raoy.  into  three  classes:  that  there  Is  n  complete  difference  insubfltanoeoe- 

1.  Sales  of  a  specific  ascertained  article  already  In  tween  what  was  supposed  to  be  and  what  was 

existence,  (a)  Where  goods  are  inspected  by  vendee,  taken,  so  as  to  constitute  a  failure  of  considera- 

[b)  Where  roods  cannot  be  Inspected,    (o)  Where  tlon." 

foods  might  be  but  are  not  inspected.  Bee  Oouston  v.  Chapman,  LB.ZH.L  Be.,  254. 

X.  Bales  of  an  article  not  ascertained  and  speclno.  In  this  country  the  authorities  differ.    In  Thorn. 

or  not  in  existence.  ft,  W6.it  is 

a  Wales  by  sample,    lal  Where  goods  are  asoer-  isre  bono 

lained.   (b)  Where  goods  are  not  ascertained.  vendor  to 

It  mar  be  premised  that  in  cases  of  fraud  by  the  I  open  and 

"—   "le  vendee's  right  to  rescind  may  rest  upon  warranty. 

—  "■ -™* — '•--' ""•- _.......-.».-...  of  theun- 

li,StMBMi 

a  state  ot 
upon  this 


Ben].  Sales,  1 1M» :  Story,  Bales,  1 421.  But  see  Lyon  I  Street  f, 

V.  Bertram,  dted  below;  ol  U.  STflTJ  How.),  bk.  IB,  SB.  I,  M  N.  Y_ 

1.  Sale  uf  specified,  ascertained  article.  v.  Boo.  U 

It  was  formerly  held  In  England  that  the  vendee  1*1 ;  West 

eould  avoid  the  contract  for  breach  of  warranty  of  3  randy.  SI 

quality.  >mn.,  at ; 

See  Curtis  v.  Hannay,  8  Esp.,  B2.  v.Dave*. 

Tbis  case  was  overruled  in  Street  v.  Blay,  IB.s  Rep.,  8U ; 
Ad.. 450.  It  Is  to  be  observed  thatln  neither  of  these 

sases  was  tbe  decision  of  this  question  necessary  to  mrliah  doo- 

the  decision  otlbecase.  InSttreetv.B]ay,iupro,tbe  8  Eep.,8*, 

observations  of  the  court  on  this  point  were  stated  nty  la  sold 
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receipt  of  the  bills  of  lading.  That  quantity  of 
American  iron  wu  landed  at  Milwaukee  and 
delivered  to  the  plaintiff  about  July  IS.  Be- 
fore its  arrival  at  Milwaukee,  the  plaintiff  had 
not  only  paid  for  the  Iron  but  also  the  freight 
from  Copley  to  Milwaukee.  Soon  after  the  ar- 
rival In  Milwaukee,  the  plaintiff  examined  the 
500  tons  American  Iron,  to  which  solely  the 
controversy  in  this  case  referred,  and  refused 
to  accept  it  on  the  ground  that  it  was  not  of  the 
grade  called  for  by  the  contract,  and  at  once 

Sve  the  defendants  notice  of  the  fact,  and  that 
held  the  iron  subject  to  their  order,  and 
brought  this  suit  to  recover  the  price  of  the  iron 
and  the  freight  thereon. 

The  defenses  relied  on  to  defeat  the  action 
were  (1)  that  the  iron  delivered  by  the  defend- 
ants to  the  plaintiff  was  number  one  extra 
American  iron,  and  was  of  the  kind  and  quality 
required  by  the  contract,  and  (3)  tbat  the  title 
[365]  having  passed  to  the  plaintiff  when  the  Iron  was 
shipped  to  him  at  Ellzabethport,  he  could  not 
afterwards  rescind  the  contract  and  sue  for  the 
price  of  the  iron  and  the  freight  which  be  had 
paid,  but  must  sue  for  a  breach  of  the  war- 
ranty. 

It  was  conceded  upon  the  trial  that  if  the 
plaintiff  waa  entitled  to  recover  at  a)),  his  re- 
covery should  be  for  $22,816.40.  The  defend- 
ants pleaded  a  counterclaim  for  $6,311,  which 


tarned  a  verdict  for tbeplalntifffort-, 

for  which  sum  and  coats  the  court  rendered  a 

Judgment  against  the  defendants.    This  writ 

"error  brings  that  JrJ J      "  J 

Xemn.  Qsont  I . 
Lynda,  f or  plaintiffs  in  ei 

Jfeurt.  Eppav  Hunton,  Jeff.  ChatnrlUr 
and  J.  G.  Janklna,  for  defendant  in  error. 

Mr.Jiutiee  Wood*  delivered  the  opinion  of     [3671 
the  court: 

1.  The  first  assignment  of  error  relates  to  nine 
exceptions  to  the  admission  of  evidence  by  the 
court  against  the  objection  of  the  plaintiffs  in 
error.  The  complaint  having  alleged  that  the 
contract  between  the  parties  was  for  the  deliv- 
ery of  the  Iron  at  Milwaukee,  the  plaintiffs  in 
error  objected  to  the  introduction  of  evidence 
offered  by  the  defendant  in  error  which  tended 
to  show  a  contract  for  the  delivery  of  the  iron 
at  Coplay  or  Eliza  bet!)  port,  because  the  proof 
offered  did  not  support  the  averments  of  the 
complaint;  and  the  court  having  overruled 
their  objections  and  admitted  the  evidence,  they 
now  contend  that  the  judgment  should  for  that 
reason  be  reversed. 

But  ft  is  clear  that,  under  section  2069  of  the 
Revised  Statutes  of  Wisconsin,  which  consti- 
tutes a  rule  for  the  guidance  of  the  federal 


with  an  express 

it  la   sold  wtth  _„  ._,...,_  ... 

Bdnd  the  contract  for  breach  of  warranty 

sonable  return  of  the  property,  and  thus  entitle 
himself  to  a  full  defense  to  a  suit  brought  against 
bun  for  the  price  of  the  proparty^or  to  an  action 


It  should  be  added  that  tbe  riant  to  rescind,  where 

It  exists,  must  be  exercised  within  a  res "' 

Ume  and  the  sale  muat  he  rescinded  (n  toto. 
Bee  Harafeld  v.  Converse,  1U5  HI.,  BiM. 
An  offer  to  return  the  goods.  If  rejected,  or  a  noti- 
fication that  the  vendee  rescinds  the  sale  and  holds 
the  roods  subject  to  the  vendor  Is  usually  held  to 
have  the  same  effect  aa  an  actual  return  of  the 
■  .  The  rule  that  the  sale  must  be  rescinded  (n 
■r  that  the  vendor  must  be  put  in 
'        ■  at  where  tha 


poods.    The™ 

tote,  If  at  alt  _  _-...- ,_ 

statu  one.  Is  subject  to  the  exception  that  - 
use.  of  florae  of  the  «oodi  Is  necessary  to 
teat,  the  vendee  may  use  the  amount  net 


squally  dl 
Euassofoa 


i  amount  necessary  to 

bas  special  application 

that  the  authorities  are  about 

to  tbe  right  or  the  vendee  In  this 
aclitd  for  breach  of  warranty  of 

courts,  where  this  right  la  de- 

. has  been  made  or  attempted,  be- 

»  of  breaob  of  warranty  of  quality  and 


cases  where  tbe  goods  sold  are  found 
spond  with  a  description,  the  correepc 

goods  with  such  description  being  hel ..- 

a  condition  precedent,  the  broach  of  which  avoids 

"A  warranty  la  an  express  or  Implied  statement 
of  something  which  a  party  undertakes  shall  be 
part  of  a  contract,  and  though  part  of  the  contract. 
collateral  to  the  express  object  of  It."    Charter  v. 


precedent  to  the  purchaser's  liability,  and  If  this 
condition  be  not  performed  the  purchaser  la  en- 
titled to  reject  tbe  artlole,  or  If  he  has  paid  for  it, 

warranty  the  rules  are 


-  seldom.  If  ever.applledu 
Inspected  by  tbe  vr— ■— 
Perhaps  the  clear 


contained  In  Smith's  Leading 

ed.  IBM,  quoted  with ' 

"A  warranty  


oted  with  approval.  Benj.  Salsa,  t'lSttt: 
nty  properly  so  called  can  only  exist 
'  subject  matter  of  the  sale  la  asoer- 
exlstlng,  so  aa  to  be  capable  of  lmfng  in- 
"--'  —  "--oootraotiSJiQlea  oollat. 
speclflo  thing  so  sold  pi— 


revest  tbe  property  In  the  vendor  without  his  eon- 
Bent.  But  where  the  subject  matter  of  tbe  sale  la 
not  in  existence,  or  not  ascertained  at  the  time  of 
tbe  contract,  an  engagement  that  It  shall  when  ex- 
ist! iu/or  iisoerttiioed  possess  certain  qualities.  Is  uot 
a  mere  warranty  but  a  condition,  tbe  performance 
of  which  Is  precedent  to  any  obligation  upon  tbe 
vendee  under  tbe  contract,  because  the  existence  of 
those  qualities  being  part  of  the  description  of  the 
thing  sold  becomes  essential  to  Its  Identity,  and  the 
vendee  cannot  be  obliged  to  receive  and  pay  for  a 
thine  different  from  that  for  which  ho  contracted." 
Mr.  Benjamin  adds  that  the  same  reasoning  would 
apply  to  goods  beyond  the  reach  of  the  buynr's  In- 
spection. Lord  Abmger,  In  the  oaae  of'  Charter  v, 
Hopkins,  supra,  nvreta  the  confusion  which  haa 
arisen  from  tbe  t 
tlon  above  a     "- 

a  sale  with  i ,   ..  ,. 

particular  description,  the 


sale  with  warranty  of  quality  im 
.articular  description,  the  latter_t 
constitute  a  condition  pi 


111  B.  8. 
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courts  In  that  State,  this  assignment  of  error  is 
not  well  taken.  The  section  mentioned  pro- 
Tides:  "  No  variance  between  the  allegations  In 
pleading  and  the  proof  shall  be  deemed  mate- 
rial unless  it  shall  actually  mislead  the  adverse 
party  to  his  prejudice  In  maintaining  his  action 
or  defense  on  its  merits;  whenever  it  shall  be 
alleged  that  s  party  has  been  so  misled,  the 
fact  shall  be  proved  to  the  satisfaction  of  the 
court,  in  what  respect  he  has  been  misled,  and 
thereupon  the  court  may  order  the  pleading  to 
be  amended  upon  such  terms  as  may  be  just." 
The  answer  of  the  plaintiffs  in  error  denied 
that  the  contract  provided  for  the  delivery  of 
the  iron  in  Milwaukee,  and  averred  that  the 
J368]  iron  was  to  be  delivered  at  Coplay.  We  do  not 
think  that  evidence  offered  by  the  defendant  in 
error,  which  tended  to  establish  the  averments 
of  the  answer  rather  than  of  the  complaint,  was 
such  a  variance  as  could  mislead  the  plaintiffs  in 
error  to  their  prejudice  in  maintaining  their  de- 
fense upon  the  merits.  But  If  they  bad  been 
really  misled,  they  should  have  proved  the  fact 
to  the  satisfaction  of  the  court  upon  the  trial. 
Having  neglected  to  do  this,  they  cannot  now 
complain.  It  is  clear  that,  under  the  Statute 
of  Wisconsin,  the  plaintiffs  in  error  bad  no  just 
ground  of  exception  to  the  admission  of  the  evi- 
dence objected  to.  Bonner  v.  Home  Inraranee 
Cfe.lS  Wis.6TT;  Leopold  t.  Van Kirk,Va  Wis. 


--..,GijTerfr.WHt,$tt  Wis.  817.  These  cases 
show  that  the  discrepancy  between  the  pleading 
and  the  proof  was  a  variance  within  the  moan- 
ing of  the  Statute  of  Wisconsin,  and  that  the 
section  cited  is  applicable  to  the  question  la 

8.  The  next  contention  of  the  plaintiffs  in 
error  is  that  evidence  was  improperly  admitted 
by  the  circuit  court  to  show  that  the  iron  landed 
at  Milwaukee  was  not  of  the  quality  required 
by  the  contract,  the  defendant  in  error  not  hav- 
ing shown  or  offered  to  show,  as  the  plaintiffs 
in  error  insisted,  that  it  was  the  same  iron 
which  the  defendant  in  error  had  purchased, 
and  which  had  been  shipped  at  Elizabeth  port. 
And  on  the  ground  that  the  identity  of  the 
iron  was  not  shown,  the  plaintiffs  in  error  in- 
sist that  the  court  erred  in  refusing  to  charge 
the  jury,  as  requested  by  them,  to  return  a  ver- 
dict in  their  favor. 

We  think  the  assignment  of  error  is  not  sup- 
ported by  the  record.  The  defendant  in  error 
did  introduce  evidence  and, as  it  seems  to  us, per- 
suasive evidence,  to  show  that  the  iron  shipped 
for  the  defendant  in  error  at  Elizabeth  port  was 
the  iron  landed  and  delivered  to  him  at  Mil- 
waukee. 


port,  New  Jersey,  iron  belonging  to  the  plain* 


'in  Grlmaldi  v.  White,  1  Esp.,  S6,  It 


Wafl  found  Infc- 

otitw  r«maA|  wta 

rAce  ne  oould  not 
IM  Inferiority.  Bat 


rlor  In  quality  to  the  specimen,  bis  oni 
torcjrttu.  Th  inaction  for  the  price 
reduce  the  damages  by  showing  Its  lni 
■ee  Fielder  v.  Btarkra.  1 H.  BVlT;  POU 

"Notwithstanding-  the  Bag/Hah  authority  bold  that 

..     *lrr"fJ,nf  warranty  of  fluoKty  does  nut  ■utnoriss  a 
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Ulb  Id  error  «u  stacked,  shipped,  between  I 
April  28  and  May  13,  at  Euzabethport,  on  five 
canal  boats,  whose  names  are  given,  COO  tons 
Of  American  Iron,  consigned  to  Thomas  J. 
Pope  A  Brother,  care  National  Exchange  Bank, 
Milwaukee,  Wsconain,  and  to  be  transported 
to  Milwaukee  by  the  river,  canal  and  lakes; 
tLat  about  the  same  time  there  was  shipped  to 
the  same  consignees,  and  to  the  care  of  the  same 
bank,  the  800  tons  of  Scotch  iron,  which  had 
been  sold  by  the  plaintiffs  in  error  to  the  de- 
fendant In  error. 

It  was  further  shown  that  on  June  9  and  IS 
following,  600  tons  of  iron,  BOO  being  American 
and  800  bcotch,  were  transferred  from  the  dock 
at  Buffalo  to  two  schooners,  and  the  bills  of 
lading  given  by  die  schooners  stated  that  the 
000  tons  of  American  iron  were  the  cargo  of 
canal  boats  of  the  same  name  as  those  on  which 
the  iron  bad  been  shipped  at  Ellzabethport,  and 
it  appeared  that  both  the  American  and  Scotch 
boo  transferred  to  the  schooners  was  consigned 
to  Thomas  J.  Pope  &  Brother,  care  National 
Exchange  Bank,  Milwaukee,  Wisconsin.  It 
was  further  shown  that,  about  July  10,  the  two 
schooners  above  mentioned  landed  at  Milwau- 
kee 000  tons  American  iron  and  800  tons  of 
Scotch  iron  for  the  consignees  mentioned  In  the 
bills  of  lading,  and  the  iron  was  delivered  to 
the  defendant  in  error,  and  it  was  conceded  that 


the  800  tons  of  Scotch  Iron  was  the  same  which 


signees  for  him. 

In  addition  to  this  evidence,  the  defendant 
in  error  Introduced  the  deposition  of  James  E. 
Pope,  one  of  the  plaintifls  in  error,  in  which  be 
testified  as  follows:  "There  is  a  suit  pending 
betweeen  my  firm,  as  plaintiff,  and  the  Coplay 
Iron  Company,  as  defendant,  relating  to  the 
American  Iron  shipped  to  E.  P.  AUis  &  Co." 
As  an  exhibit  to  this  deposition  there  was  a 
copy  of  the  complaint  in  the  suit,  sworn  to  by 
James  E.  Pope,  from  which  it  appeared  that 
the  action  was  brought  to  recover,  of  the  Cop- 
lay  Iron  Company,  damages  for  the  breach  of  a 
contract  by  which  that  company  warranted 
that  a  certain  500  tons  of  iron,  sold  by  It  to  the 
plaintiff  in  said  suit,  as  No.  1  extra  iron,  was 
of  that  quality;  and  it  clearly  appeared  from 
the  complaint  referred  to,  that  one  of  the  facts 
on  which  the  cause  of  action  was  based  was 


Exchange  Bank,  for  the  defendant  In  ei .. 

No.  1  extra  American  iron,  was  the  identical 
iron  delivered  for  him  to  the  bank  at  Milwau- 
kee, and  which  he  had  purchased  and  paid  for. 
We  therefore  repeat  that  there  was  persua- 
sive evidence  offered  to  show  that  the  iron 


English  courts,  tt  Is  believed,  would  oonstrue  words 
of  a  descriptive  nature  as  raising;  a  condition  pre- 
cedent, when  In  case  of  the  sale  of  an  ascertained 
article  the  seme  words  would  be  construed  as  a 
warranty  merely.  Bo  In  tales  by  (ample ;  in  some 
cases,  depending  on  the  condition  or  situation  of 
the  groods.  there  la  held  to  be  merely  a  warranty 
thatlhe  bulk  shall  equal  the  sample,  while  In  other 
cases  the  correspondence  la  held  to  be  a  condition 


—  _  ..n  view  is  that  the  distinction  between  a 
sale  by  description  and  a  sale  with  warranty  of 
quality  has  no  sound  basis  In  principle,  and  In  ap- 
plication tends  to  confusion. 

If  adopted  the  line  should  be  drawn  between  oases 
where  goods  are  Inspected  by  the  vendee  on  the 
one  hand,  and  all  other  oaaet  on  the  other 
band.  Where  goods  are  actually  Inspected  the  war- 
ranty may  be  regarded  as  collateral  and  not  of  the 
essence  oil  the  contract.  All  Other  sales  are  In  their 
essence  Bates  by  description.  This  Is  true  whether 
the  article  la  yet  to  be  made  or  Is  stored  next  door, 
whether  it  la  to  be  separated  from  a  mass  or  is  con- 


sale  by 

equally  true  where  the  property  la  ; 
where  it  is  sold  "  to  arrive,''  either 
or  Indefinite  part,  or  the  whole,  of  a 


I  to  part 


In  Pope  v, ,...,._, „„ „ 

class  of  cases  under  consideration  Is  mated  In  an- 
-  -■  terms  to  exist  In  sales  by  sample,  In  sates  of  an 
le  not  In  existence,  and  in  sales  Of  an  arUale 


The  facta  In  the  oase  of  Thornton  v. 


a  arUale 

„ Wtuu.SSU.  8. 

rtt  Wheat),  188,  bk.  6,  604,  are  such  as  to  render  It 
doubtful  how  far  the  language  already  quoted  mar 
be  considered  of  binding  authority:  and  a  decision 
by  this  court  upon  the  question  of  the  right  Of  a 
vendee  to  rescind  a  sale  of  a  specific  ascertained 
article,  whether  Inspected  or  not,  when  the  article  is 
found  not  to  correspond  with  the  description  or 
warranty,  wlUbeawaited  withlnterest.  The  weight 
of  authority  Is  probably  against  suoh  right  But  If 
the  right  exists  In  all  cases  of  sale  by  sample  It  hi 
difficult  to  see  why  tt  should  not  exist  la  eases  of 
sale  by  description  or  warranty  of  quality  where  the 
article  Is  not  inspected. 

Other remedies  of  vendee, 

"In  the  note  to  Cutter  v.  PowelL  fn  t  flmrihli 
Lead.  Cases,  1,  theannotatorsays:  -It  Is  settled  by 
Street  v.  Blay,  2  B.  k  Ad.,  Ufl,  and  Foulton  v.  Lettf- 
more.  9  B.  A  C..  2M,  where  an  article  is  warranted 
and  the  warranty  is  not  compiled  with,  the  vendee 
11.  0.8. 
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■hipped  at  Elizabethport,  for  the  defendant  in  I 
error  at  Milwaukee,  was  the,  identical  iron 
landed  at  Milwaukee  and  received  by  him.  The 
assignments  of  error,  based  on  the  contention 
that  there  was  do  such  evidence,  must  there- 
fore fall. 

8-.  The  bill  of  exceptions  shows  that  the  com- 
plaint above  mentioned,  in  the  suit  of  the  plain- 
tiffs in  error  against  the  Coplay  Iron  Company, 
was  sworn  to  by  James  E.  Pope;  that  ft  con- 
tained an  averment,  on  information  and  belief, 
touching  the  quality  of  the  iron  in  controversy 
In  this  suit,  and  that  the  plaintiffs  in  error  asked 
the  court,  on  the  trial  of  this  case,  to  charge  the 
Jury  that  such  complaint  was  not  evidence  of 
any  facts  therein  stated  on  information  and  be- 
lief. The  court  refused  the  charge,  but  in- 
structed the  Jury  that,  in  determining  what 
weight  as  an  admission  the  complaint  should 


have,  they  might  consider  the  fact  that  the  al- 
legation in  relation  to  the  quality  of  the  iron  in 
question  was  made  on  information  and  belief. 


The  plaintiffs  in  error  having  excepted  at  the 
trial,  now  assign  as  error  the  refusal  of  the 
court  to  give  the  charge  requested.  We  think 
the  court  did  not  err  in  its  refusal. 

When  a  bill  or  answer  in  equity  or  a  plead- 
ing in  an  action  at  law  is  sworn  toby  the  party, 
it  is  competent  evidence  against  him  in  another 
suit  as  a  solemn  admission  by  htm  of  the  truth 


light  of   ' 


of  the  fact*  stated.  Stu&dy  v.  Bandtn,  it  Dow. 
A  By.  847;  DeWhelpdaU  v.  JffQwrn,  6  Prion, 
485;  Central  Bridge  v.  ZotMfl,  IS  Gray,  108; 
BUuy.  Niehdt,  12  Allen,  443;  Elliott  r.  Hay- 
den,  104  Mass.  180;  Cook  v.  Borr.  44  N.  T. 
158;  Taylor,  Ev.  §  1758.  7th  ed.;  Oreenl.  Bv. 
§§552,  '555. 

When  the  averment  la  made  on  Information 
and  belief,  it  is  nevertheless  admissible  as  evi- 
dence, though  not  conclusive.  Lord  Ellen- 
borough,  In  Doe  v.  Steel,  8  Campbell,  115.  The 
authority  cited  sustains  the  proposition  that  the 
fact  that  the  averment  la  made  on  information  i 
and  belief,  merely  detracts  from  the  v 
the  testimony;  it  does  not  render  It  ii 
sible.  The  charge  given  by  the  circuit  court 
on  this  point,  therefore,  deprived  the  plaintiffs 
In  error  of  no  advantage  to  which  they  were 
entitled. 

4.  The  assignment  of  error  mainly  relied  on 
by  the  plaintiffs  in  error  la  that  the  court  re- 
fused to  instruct  the  jury  to  return  a  verdict 
for  the  defendants.  The  legal  proposition  upon 
which  their  counsel  based  this  request  was  that 
the  purchaser  of  personal  property,  upon  breach 
of  warranty  of  quality,  cannot,  in  the  absence 
of  fraud,  rescind  the  contract  of  purchase  and 
sale  and  Hue  for  the  recovery  of  the  price.  And 
they  contended  that,  aa  the  iron  was  delivered 
to  defendant  in  error  either  at  Coplay  or  Eliza- 


broken,  like  any  other  violated  contract.  Gllson 
Bingham,  43  Vt,  410,  per  Veaiey.  J.;  Pennook  r. 
Btygtes,  M  V L,  2B0,  a  sale  by  sample. 

The  offer  to  return  must  be  within  a  reasonable 
time  and  must  be  unconditional.  Use  of  property 
after  offer  to  return  is  Inconsistent.  Reasonable 
limn  la  a  question  for  Jury.    Churchill  v.  Price,  41 


edy  by  accepting  am 
facte  in  the  goods  a 


tween  sales  by  description  or  sales  with  warranty. 

In  this  country  as  sgeoeral  rule  thevendee  may    I 
have  the  same  remedy  byway  of  recoupment  on  set- 
off as  by  cross  action.   This  question  la  so  largely 
determined  by  statute  that  a  citation  of  the  au- 
thorities would  be  of  little  value. 

A  more  Important  question  la,  Does  the  vendee, 
where  be  has  the  right  to  return  the  goods,  or,  in 
alee,  reject  them,  waive  all  rem- 
it! using  them?  "  When  the  do- 
e  patent  and  obvious  to  the 
mm,  wmu  uiq  yui'obaser  hns  a  full  opportunity 
(or  examination  and  knows  of  such  defects,  he 
must,  ettber  when  be  receives  tbe  goods  or  within  a 
reasonable  time  thereafter,  notify  the  seller  that  the 
goods  are  not  accepted  as  fulfilling  the  warranty; 
otherwise  the  defects  will  be  deemed  waived.'1 
Locke  r.  Williamson,  40  Wis.,  S7T.  See  Ney  v.  Iowa 
City  Alcohol  Works,  61  Iowa,  119. 

The  question  has  been  much  discussed  in  New 
York.  Bee  Sprague  r.  Blake,  3D  Wend.,  fll;  Har- 
rous  v.  Storm,  5N.  Y.,78;  jfuller  V.  Eno,  14  N. 
T-,  eat;  Beed  v.  Randall,  W  N.  T.,  B5B;  fclcCor- 
mick   v.  Banoo,  45  N.   1*.,  3K ;   Dutchess   Co.  v. 

llfi  D.  S. 


If,  however,  a  sale  la  held  to  be  on  a  condition  pre- 
cedent, Is  not  the  acceptance  or  retention  of  the 
goods  with  knowledge  that  tbe  condition  has  not 
been  complied  with,  a  waiver  of  the  condition?  And 
if  thecooditlon  Is  waived,  should  the  vendee  or  prin- 
cipal have  any  remedy? 


wut  Google 


Supreme  Coubt  or  thb  United  States. 


Oct.  Term, 


bethport,  ud  Uw  Mle  was  completed  thereby, 
the  only  remedy  of  the  defendant  In  error  mi 
by  a  suit  upon  the  warranty. 

It  did  not  appear  that  at  the  date  of  the  con- 
tract the  Iron  had  been  manufactured;  and  It 
was  shown  by  the  record  that  no  particular  iron 
wai  segregated  and  appropriated  to  the  con- 
tract, by  the  plaintiffs  in  error,  until  a  short  time 
before  Its  shipment,  Id  the  latter  part  of  April 
and  the  early  part  of  Hay.  The  defendant  in 
error  had  no  opportunity  to  inspect  it  until  it 
arrived  in  Milwaukee,  and  consequently  never 
accepted  the  particular  iron  appropriated  to  till 
the  contract  It  was  established  by  the  verdict 
of  the  Jury  that  the  iron  shipped  was  not  of 
the  quality  required  by  the  contract.  Under 
these  circumstances  the  contention  of  the  plair 
tiffs  In  error  la,  that  the  defendant  in  error,  a 
though  the  iron  shipped  to  him  waa  not  what 
he  bought  and  could  not  be  used  in  his  busi- 
ness, waa  bound  to  keep  it,  and  could  only  re- 
cover the  "difference  in  value  between  the  iron 
for  which  he  contracted  and  the  Iron  which 
was  delivered  to  him. 

We  do  nut  think  that  such  is  the  law.  When 
the  subject  matter  of  a  sale  Is  not  In  existence 
or  not  ascertained  at  the  time  of  the  con- 
tract, an  undertaking  that  it  shall,  when  exist 
ing  or  ascertained,  possess  certain  qualities.  Is 
not  a  mere  warranty,  but  a  condition,  the  per- 
formance of  which  is  precedent  to  any  obliga- 
tion upon  the  vendee  under  the  contract;  be- 
rs721  cause  tne  existence  of  those  qualities  being  part 
1  J  of  the  description  of  the  thing  sold  becomes  es- 
sential to  Its  identity,  and  the  vendee  cannot  be 
obliged  to  receive  and  pay  for  a  thing  different 
from  that  for  which  he  contracted.  Chanter  v. 
Hbpkint,  4  H.  4  W.  404;  ttarr  v.  Oibtm,  8  M. 
ft  W.  890;  OomperU  v.  Bartlett,  3E.4B.  840; 
Okell  v.  Smith,  1  Stark.  N.  P.  107;  Notes  to 
OutUr  v.  Powell,  3  Smith,  Lead.  Cas.  87,  7lh 
Am.  ed.;  Woo&U  v.  Whitney,  38  Wis.  55; 
Booihty  v.  Scales,  27  Wis.  628;  Fairfield  v. 
Maditon  Mfg.  Co.  88  Wis.  346.  Bee  also 
Niehol  v.  QodU,  10  Excfa.  191. 

So,  in  a  recent  case  decided  by  this  court,  it 
was  said  by  Mr.  Justice  Gray;  ''A  statement" 
(in  a  mercantile  contract)  "descriptive  of  the 
subject  matter  or  of  some  material  incident, 
such  as  the  time  or  place  of  shipment,  is  ordi- 
narily to  be  regarded  as  a  warranty  in  the  sense 
in  which  that  term  is  used  in  insurance  and 
maritime  law;  that  is  to  say,  a  condition  pre- 
cedent upon  the  failure  or  non-performance  of 
which  the  party  aggrieved  may  repudiate  the 
whole  contract"  JforringUm  v.  Wright,  116  D. 
8. 188  fBk.  29,  L.  ed.  8881  See  also  Filtey  v. 
ftps.  116  TJ.  8. 218  [Bk.  39.  L  ed.  872]. 

And  so,  when  a  contract  for  the  sale  of  goods 
Is  made  by  sample,  it  amounts  to  an  undertak- 
ing on  the  part  of  the  seller  with  the  buyer.that 
all  the  goods  are  similar,  both  in  nature  and 
quality,  to  those  exhibited,  and  if  they  do  not 
correspond,  the  buyer  may  refuse  to  receive 
them,  or  If  received,  he  may  return  them  in  a 
reasonable  time  allowed  for  examination,  and 
thus  rescind  the  contract.  Lorymer  v.  Smith, 
1  Barn.  &  C.  1 ;  Mage*  v.  RiUingeley.  8  Ala.  679. 

The  authorities  cited  sustain  this  proposi- 
tion, that  when  a  vendor  sells  goods  of  a  speci- 
fied quality  but  not  in  existence  or  ascertained, 
and  undertakes  to  ship  them  to  a  distant  buyer, 
when  made  or  ascertained,  and  deliver*  them 


U  the  carrier  for  the  purchaser,  the  latter  is  not 
bound  to  accept  them  without  "n,"t'"itlfn 
The  mere  delivery  of  the  goods  by  the  vendor 
to  the  carrier,  does  not  necessarily  bind  the  ven- 
dee to  accept  them.  On  their  arrival  he  has 
the  right  to  inspect  them  to  ascertain  whether 
they  conform  to  the  contract,  and  the  right  to 
inspect  implies  the  right  to  reject  them  If  they 
are  not  of  the  quality  required  by  the  contract 
The  rulings  of  the  circuit  court  were  in  accord- 
ance with  these  views. 

We  have  been  referred  by  the  plaintiffs  in 
error,  to  the  cases  of  Thornton  v.  Wynn,  19 
Wheat  184  [20  0.  S.  bk.  6,  L.  ed.  SOS],  and 
I#on  v.  Bertram,  30  How.  149  [61  TJ.  6.  bk. 
16,  L.  ed.  847],  to  sustain  the  proposition  that 
the  defendant  in  error  in  this  case  could  not 
rescind  the  contract  and  sue  to  recover  back  the 
price  of  the  iron.  But  the  cases  are  not  In 
point  In  the  first,  there  was  an  absolute  aale 
with,  warranty  and  delivery  to  the  vendee,  of  a 
specific  chattel,  namely;  a  race  horse;  In  the 
second,  the  aale  was  of  a  specified  and  desig- 
nated lot  of  flour,  which  tne  vendee  had  ac- 
cepted, and  part  of  which  he  had  used,  with 
ample  means  to  ascertain  whether  or  not  It  con- 
formed to  the  contract 

The  cases  we  have  cited  are  conclusive 
against  the  contention  of  the  plaintiffs  in  error. 
The  Jury  has  found  that  the  iron  was  not  of  the 
quality  which  the  contract  required,  and  on 
that  ground  the  defendant  in  error,  si  the  first 


■rought 
Other 


ib  price  was,  therefore,  well 

igned,  but,  in  our  opinion, 
they  present  no  ground  for  the  reversal  of  the 

judgment  and  do  not  require  discussion. 
Judgment  affirmed. 

James  H.  McKenney,  dark.  Sup.  Court,  TJ.  8. 
a  ted— 117  TJ.  8.  IN, 


WALTER  H.  SMITH,  Appt., 

DAISY  P.  D.  BLACK,  Trustee. 
(See  &  a,  Baporter't  ed,  S9S-8ZL) 
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the  oils,  mod  It  ni  held  that  there  wu  Dotting 
shown  which  disqualified  him  from  becoming  such 

3.  Alleged  Inadequacy  of  price  considered,  and  the 
sale  nplietd,  as  against  that  aUegH  Hon. 

4.  TA*  purchaser,  at  the  tune  he  took  the  deed  from 
the  trustees,  settled  with  one  of  the  trustees,  on  the 
t«Kl«  of  a  punih—B  for  cash,  although  the  terms  of 
sale  provided  for  a  credit,  and.  u  holder  of  the  note 
•soured,  credited  on  It  the  amount  of  the  net  pro- 
ceed! of  sale,  leaving  a  sum  atlU  due  on  the  note. 
Held,  that  no  right  of  the  former  owner  of  the  land 
was  violated  by  this  course. 


[No.  88.] 
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The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Maura.  S.  S.  Henkle  and  Samuel  Shel- 
la.ba.rger,  for  appellant. 

Mr.  Pca.nk  W.  Hackett,  for  appellee: 

The  agent  of  s  trustee  employed  for  the  pur- 
pose of  sale  cannot  be  a  purchaser. 

Michoud  v.  Girod,  4   How.  SOS  (45  U.  S.  bk. 

II,  L.  ed.  1076);  Whitoomb  v.  Mioebin,  5  Mad. 
01;  Owen  v.  Fouika,  6  Ves.  630,  note;  Bt  parte 
Hughe*,  Id.  824. 

The  Bale  by  Latta  without  the  knowledge  of 
Fuller,  and  in  his  absence,  was  void. 

Vendrei  v.  CM,  105  HL  89;  Down**  v.  QUme- 
brook,  SHer.  20$;B*rg*rv  Duff, 4  Johns.  Ch. 
369;  Sinclair  v.  Jackton,  8  Cow.  543;  Wilder  v. 
Ranney.  95  S.  T.  7;  Brentum  v.  Wilton,  71  N. 
T.  503;  Pratt  v.  Luther,  40  Ind.  250;  Beard  r. 
March,  12  Cash.  584;  Vail  v.  Jaeobt,  82  Ho. 
188;  Johnson,  v.  Eaton.fi  Ired,  Eq,  388;  Pouxll  v. 
IWJk,  8  N.  Y  896;  ftopk  t.  SmifA,  45  N.  T. 
784;  Olmibsad  v.  ATHsr,  5  N.  Y.  144;  ftay  v. 
SeAenek,  Woolw.   187;  AaMftan  v.  Johneon.ti 

III.  283;  .Mgw  v.  flwft™,  27  N.  J.  Eq.  145; 
Zhyfor  v.  Hop/cine,  40  111.  443;  Brickenkamp  v. 
Aki,  69  Ho.  426. 

The  subsequent  execution  of  the  deed  by 
Puller  did  not  cure  the  defect  in  the  execution  of 
the  power. 

Owing*  v.  Hull,  9  Pet.  607  (84  U.  8.  bk.  9, 
L.  ed.  246);  Hoffman  Steam  Co.  v.  Cumberland 
Co.  16  Hd.  456;  Lewin,  Trusts  (ed.  of  1866), 
610. 

Mr.  Justice  Blsvtehibrd  delivered  the  opin- 
ion of  the  court: 

On  the  23d  of  Hay,  1873,  John  Stearns,  be- 
ing the  owner  of  certain  land  in  the  City  of 
Washington,  in  the  District  of  Columbia,  on 
20th  Street,  New  Hampshire  Avenue,  and  P 
Street  Circle,  or  Dupont  Circle,  containing  in 
all  19, 886  square  feet,  executed,  with  bis  wife, 
a  deed  of  trust  covering  the  land,  as  security 
for  the  payment  of  S  promissory  note  for  $5,500 
made  by  Stearns,  dated  Hay  38, 1872,  payable 
in  five  years,  with  interest  at  the  rate  of  6  per 
cent  per  annum,  payable  semi-annually,  to  the 
order  of  Walter  Linking,  the  note  being  given 
to  secure  a  part  of  the  purchase  money  of  the 
land.  The  grantees  in  the  deed  were  John  F. 
■  Fuller  and  James  M.  Latta,  their  heirs  and  as- 
signs. One  of  the  trusts  in  the  deed  was  ex- 
pressed thus:  "Upon  default  being  made  in  the 
payment  of  the  said  note  or  interest  as  stipu- 
lated, or  any  proper  cost,  charge,  commission, 
half  commission,  or  erpense,  in  and  about  the 
same,  then  and  at  any  time  hereafter,  to  sell 
115  V.  8. 


'  ce  orparcal  of  ground  and  premises, 
jction.  upon  such  terms  and  condl- 
at  such  time  and  place,  and  after 
■us  public  advertisement,  as  the  said 
Latta,  "their  assigns  or  heirs,  in 
on  of  this  trust,  shall  deem  ad vanta- 
iroper,  and  to  convey  the  same  in  fee 
,nd  at  the  cost  of  the  purchaser  or 
thereof,  who  shall  not  be  required 
application  of  the  purchase  money; 
ceeds  of  said  sale  or  sales:  first,  to 
per  costs,  charges  and  expenses,  and 
a  compensation  a  commission  of  S 
the  amount  of  the  said  sale  or  sales; 
o  pay  whatever  may  then  remain 
the  said  note  and  the  interest  there- 
r  the  same  shall  be  due  or  not;  and. 
y  the  remainder,  if  any,  to  the  said 
ns,  his  heirs  or  assigns." 
19th  of  April,  1878.  Mrs.  Mary  A. 
:hased  the  premises  from  Stearns,  at 
$1  per  square  foot,  making  $19,886. 

[6,000  in  cash,  gave  her  notes  for 
assumed  the  payment  of  the  $5,  BOO 

interest  from  November  28,  1879. 
iveyed  the  land  to  her. 
1th  of  April,  1875,  Linking  sold  the 
i  to  the  defendant,  Walter  H.  Smith. 

May  26,  1877,  and  was  not  paid. 
some  negotiation  between  Mrs.  Der- 
ith  in  the  summer  of  1877,  in  regard 
g  for  its  payment.    Mrs.  Derby,  be- 


nd as 

ind,  a       .  .     ^      . 
3  pay  the  proceeds  to  the  grantor, 
txecutors  or  administrators.     There 
ir  negotiation  between  Smith  and 
;;  but  the  note  being  past  due,  with 
m  May  28, 1877,  thefollowing  notice 
ihed  tn  the  Evening  Star,  a  news-     r«i( 
ie  City  of  Washington,  the  descrip- 
land  In  the  notice  being  the  same  as 
1  of  trust  to  Fuller  and  Latta: 
Earner,  Real  Estate  Auctioneer. 
ale  of  valuable  property  bordering 
itreet  Circle,  New  Hampshire  A  ve- 
in Street. 

e  of  a  deed  of  trust  dated  May  28, 
,  and  duly  recorded  in  liber  No.  682, 
:rae  of  the  land  records  of  the  Dfcv 
ilumbia,  and  at  the  request  of  the 
red  thereby,  we  will  sell  at  public 
front  of  the  premises,  to  the  highest 
Wednesday,  Januarv  30th,  A.  D. 
j'clock  p.  m.,  the  following  real  as- 
City  of  Washington,  in  said  D1b- 
t:"  [Hera  follows  the  description,] 
sale:  Three  thousand  dollars  in  cash: 
e  in  equal  installments  in  six.  and 
nth*  respectively,  with  interest  at 
ent  until  paid,  secured  by  a  deed  of 
)  property.  Conveyancing  at  the  cost 
it.  If  the  terms  of  the  sale  are  not 
vith  in  five  days  after  the  sale,  we 
:  right  to  resell  at  the  risk  and  cost  of 
ing  purchaser. 

James  M.  Latta 
John  F.  Fuller, 
well,  Salesman.  Trustees." 

a  took  place  by  public  auction  in 

D.grt^dbyGOOgl^" 
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front  of  the  premises,  at  the  time  named  in  the 
notice,  and  they  weru  sold  to  the  defendant 
Smith,  he  bo  log  the  highest  bidder,  for  $7,000. 
On  the  18th  of  February,  1878,  Latta  and  Ful- 
ler, the  trustees,  executed  a  deed  conveying  the 
land  to  Smith,  his  heirs  and  assigns.  The  deed 
contained  this  recital:  "And  whereas  the  pe- 
riod fixed  for  the  payment  of  aafd  note  has  ex- 
pired without  the  same  being  liquidated,  and 
the  said  party  of  the  first  part,  at  the  written 
request  of  the  legal  holder  of  the  said  note,  be- 
ing the  party  secured  by  said  trust,  did,  on  the 
seventeenth  day  of  January.  A.  D.  1878,  accord- 
ing to  the  provisions  of  said  trust,  advertise  the 
hereinafter  described  premises  for  12  days  in 
rsill  tue  Evening  Star,  a  newspaper  printed  and 
1  J  published  in  tha  City  of  Washington,  District 
of  Columbia,  to  be  sold  on  the  thirtieth  day 
of  January,  A.  D.  1878,  at  the  hour  of  four 
o'clock  p.  m.,  on  the  premises,  at  which  public 
sale,  the  said  Walter  H.  Smith  being  the  high- 
est bidder,  the  same  was  sold  to  him  for  the 
sum  of  seven  thousand  dollars,  the  terms  of 
which  sale  being  three  thousand  dollars  in  cash 
and  the  balance  In  two  payments  In  six  and 
twelve  months,  with  interest  at  8  per  cent 
and  whereas  the  said  Waller  H.  Smith,  havinL 
complied  with  the  terms  of  said  sale,  the  said 
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s  filed  by  Mrs.  Black,  in  the  Supreme 

Courtof  theDistrictof  Columbia.  Tbedefend- 
ants  are  Smith,  Puller  and  Latta,  and  the  trus- 
tees in  two  deeds  of  trust,  each  to  secure  $3,000, 
which  Smith  has  executed,  covering  the  prem- 
ises, since  they  were  conveyed  to  him;  but  it  is 
Stated  in  the  bill  that  the  plaintiff  doesnot  seek 
to  disturb  the  rights  acquired  by  those  trustees. 
The  bill  alleges  that  in  March,  1880,  Smith  ded- 
icated to  public  use  a  part  of  the  land  fronting 
on  P  Street  Circle,  and  sold  to  one  Page,  for 
$14,200,  another  part  of  it,  receiving  $8,200  in 
cash,  and  an  agreement  to  pay  the  $6,000  se- 
cured by  the  two  deeds  of  trust  above  named; 
and  that  the  plaintiff  does  not  seek  to  disturb 
the  rights  acquired  by  Page. 

The  bill  prays  for  a  decree  that,  as  to  so  much 
of  the  land  as  Smith  did  not  convey  to  Page  (ex- 
cepting what  was  dedicated  to  public  use),  the 
tale  by  Puller  and  Latta  be  set  aside,  and  their 
deed  to  Smith  be  canceled;  that  an  account  be 
taken  of  the  proceeds  of  the  sale  by  Puller  and 
Latta,  and  of  the  amount  due  on  the  $5,600  note 
at  the  lime  of  the  sale,  and  of  all  taxes  on  the 
property  chargeable  to  the  plaintiff;  that  the 
proceeds  of  the  property,  whether  from  the  sale 
to  Page,  or  from  rents  collected  by  Smith,  be 
accounted  for  by  him,  and  be  brought  into 
court  to  constitute  a  trust  fund  for  the  benefit 
of  the  plaintiff;  that  the  amount  properly  pay- 
able on  the  $5,500  note  and  all  costs  and  charges 
properly  to  be  added  thereto,  be  ascertained; 
that  the  same  be  paid  inhquidatioo  of  the  note 
and  charges,  and  the  plaintiff  and  the  land  be 
[31*]  released  from  liability  therefor;  and  that  the 
balance  of  the  fund  be  paid  to  her.  There  is 
also  a  prayer  for  general  relief. 

The  bill  alleges  that  Fuller  knew  nothing 
about  the  advertisement,  or  that  the  property 
was  to  be  sold,  or  had  been  sold,  until  the  day 
on  which  he  executed  the  deed  to  Smith;  that 
Latta  acted  on  his  own  sole  responsibility  in 
Axing  on  the  place  and  time  and  terms  and  con- 


ditions of  the  sale,  and  was  the  only  trustee 
present  at  It;  that  Puller  signed  the  deed  to 
Smith,  at  the  request  of  the  latter,  who  brought 
It  to  him  when  he  was  ill  in  bed,  and  told  him 
that  it  was  satisfactory  to  Linkins;  that  Lin  kins 
did  not  authorize  Smith  to  represent  that  Lin- 
kins was  satisfied  with  the  sale;  that  the  sale 
took  place  at  4  o'clock  lu  the  afternoon  of  an 
inclement  day,  few  persons  being  present;  that 
one  person  asked  if  a  lot  could  be  sold  with  a 

Erlvilege,  and  was  told  it  could  not,  although 
e  was  ready  to  make  a  bid  therefor;  that  there 
waa  no  competition;  that  the  price  of  85  cents 
a  foot,  at  which  it  was  knocked  down  to  Smith, 
was  wholly  inadequate;  that  in  view  of  the  ab- 
sence of  his  cotrustee,  the  absence  of  bidders, 
and  the  low  price  offered  by  Smith,  it  was  the 
duty  of  Latta  to  adjourn  the  sale;  and  that  the 

Cperty,  even  at  a  forced  sale,  would  have 
ught,*ith  the  least  competition, fifty  cents  n 
foot. 

The  bill  further  alleges  that  B.  H.  Warner 
was  intrusted  with  looking  after  the  property; 
that  Smith  knew  this  fact;  that  the  plaintiff 
learned  from  a  letter  sent  by  Warner,  dated 
January  24,  1878,  that  tbe  sale  was  advertised 
for  January  30,  18T8;  that  she  then  sent  a  rel- 
ative to  Washington  to  see  what  could  be  done, 
andhesent  back  word  that  he  could  accomplish 
nothing,  and  that  the  holder  of  the  note  bad 
purchased  the  property  at  the  sale  for  $7,000; 
that  she  being  at  a  distance  and  unacquainted 
with  business,  relied  ou  the  fact  that  if  any  ir- 
regularity had  existed  in  tbe  sale,  notice  of  it 
would  have  been  communicated  by  Warner,  at 
the  advertisement  showed  that  the  sale  was  to 
be  conducted  by  an  auctioneer  from  Warner's 
establishment;  that  she  supposed  that  she  no 
longer  had  any  rights  in  the  premises;  that  she 
had  never  received  any  account  or  communica- 
tion from  the  trustees;  that  she  had  only  within 
a  few  days  past  accidentally  learned  that  there 
were  suspicious  transactions  at  the  sale,  and  [318 
that  it  was  irregularly  conducted;  and  that  as 
soon  as  she  heard  it  she  took  steps  to  discover 
the  facts. 

Smith  answered  the  bill,  as  did  Puller  and 
Latta,  Proofs  were  taken  and,  on  a  hearing, 
tbe  court  at  special  term  on  the  19th  of  Feb- 
ruary, 1681,  made  a  decree  setting  aside  the 
sale,  except  as  to  the  land  sold  to  Page  and  that 
dedicated  to  public  use,  and  referring  the  case 
to  an  auditor  to  state  an  account  between  the 
parties,  as  prayed  in  the  bill.  The  auditor  re- 
ported, March  24,  1881,  that  there  was  due  from 
Smith  to  the  plaintiff  $5,860.30.  Both  parties 
excepted  to  the  report  as  to  items  in  the  account, 
but  the  court,  at  special  term,  overruled  the  ex- 
ceptions and  confirmed  the  report  as  made,  and 
rendered  a  decree  on  April  12, 1881,  finding  that 
there  was  due  on  that  day  from  Smith  to  the 
plaintiff  $5,800.80;  and  ordering  that  within 
twenty  days  he  pay  her  that  sum,  with  interest 
from  that  day,  and  that  Fuller  and  Latta  within 
thirty  days  execute  to  her  a  deed  of  release  for 
that  part  of  the  premises  as  to  which  tbe  sale 
was  set  aside.  The  decree  imposed  the  costs 
of  the  suit  on  the  plaintiff.  Smith  appealed 
from  the  decree,  to  the  general  term;  and  the 
plaintiff  appealed  to  it  from  so  much  of  the  de- 
cree as  omitted  to  allow  her  interest  from  tbe 
date  of  filing  the  bill,  and  from  so  much  as 
overruled  her  exceptions  to  the  auditor's  report, 
IIS  U.  8. 
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and  as  charged  her  with  a 


affirming  both  of  the  decreesof  the  special  term, 
with  the  modification  that  Smith  join  with 
Fuller  and  Latta  in  the  conveyance  to  the  plain- 
tiff ;  and  he  was  ordered  to  pay  the  costs  of  the 
appeals.  From  that  decree  Smith  has  appealed 
to  this  court. 
[314]  The  decision  of  the  special  term  on  the  merits, 
made  by  Mr.  Jv$ttee  Cos  (MacArthur  & 
Mackey,  S8S),  went  on  the  ground  that  Lalta 
alone  attended  and  conducted  the  sale,  and 
Fuller  was  absent  and  took  no  part  In  it;  and 


that  Fuller  did  not  ratify  the  sale  by  signing  the 

deed,  because  he  signed  it  without  any ' 

tiition  with  Latin,  and  without  any  infoi 
as  to  the  state  of  affairs  at  the  sale,  or  any  other 
information  than  that  furnished  by  the  recitals 
in  the  deed,  which  was  presented  to  him  by 
Smith,  and  executed  at  his  request.  The  Judge 
added:  "  I  think  it  proper  further  to  remark, 
that  I  have  seen  nothing  in  the  evidence  involv- 
ing any  imputation  or  reproach  against  the  fair- 
ness and  honesty  of  the  purchaser."  It  is  stated 
that  the  affirmance  by  the  general  term  was  by 
a  majority  of  the  three  justices,  and  proceeded 
on  the  same  view  as  that  held  by  the  special 


in  regard  to  the  trust  property  as  to  have  become 
incapable  of  purchasing  and  holding  it  as 
against  the  plaintiff;  and  that,  being  the  cred- 
itor, he  acted  with  Latta,  in  filing  the  terms  of 
sale  contained  In  the  notice,  to  the  same  extent 
be  would  have  done  if  he  had  been  his  cotrus- 
tee, and  wrote  the  body  of  the  notice  and  se- 
lected the  auctioneer,  and  was  the  organ  of  com- 
munication between  Latta  and  Puller  in  regard 
to  the  sale.  We  do  not  see  anything,  in  what 
Smith  did  in  regard  to  preparations  for  the  sale, 
which  disqualified  him  from  becoming  the  pur- 
chaser. He  was  not  agent  or  trustee  for  the 
plaintiff,  nor  was  he  attorney  for  the  ti 
for  Latta.  He  was  an  attorney  and  counselor  at 
law,  and,  In  purchasing  the  note,  had  acted  for 
his  sister-in-law,  and  bought  it  with  her  money, 
as  an  investment  for  her,  though  taking  the  title 
to  himself  and  acting  as  her  agent  and  trustee 
in  regard  to  the  matter.  Latta  was  selected  as 
trustee  by  Stearns,  and  Fuller  by  Linklns. 
Fuller  was  unacquainted  with  the  duties  of  a 
trustee,  and  Latta  did  not  know  him  or  where 
he  was  to  be  found.  Smith  insisting  on  a  sale, 
the  notice  was  prepared  in  accordance  with 
terms  agreed  to  by  Latta,  and  was  signed  by 
him,  and  Smith  undertook  to  find  Fuller,  and 
found  him  and  obtained  his  signature  to  the  no- 
tice. B.  H.  Warner,  the  auctioneer  named  In 
the  notice,  was  the  same  person  named  in  the 
bill,  and  had  been  era  ployed  by  Mrs.  Derby  and 
the  plaintiff  to  endeavor  to  sell  the  property  or 
to  raise  money  on  it  to  pay  the  note  held  by 
Smith.  We  are  unable  to  find  any  cause  in 
these  transact  inns,  or  in  anything  else  developed 
in  the  case,  which,  under  the  most  rigid  rule, 
disqualified  Smith  from  becoming  a  purchaser 
of  the  property.  This  court  held,  in  Richards 
v.  Holmu,  18  How.  143  F5B  U.  S.  bk.  15,  L.  ed. 
804], that  under  a  deed  of  trust  like  the  present, 
the  creditor  for  the  satisfaction  of  whose  debt 
the  sale  is  made  has  a  right  to  compete  fairly  at 
UK  TT.  ft. 


the  sale,  and  may  become  the  purchaser.  No 
fraud  in  fact  is  alleged  in  the  bill  or  shown  In 
the  evidence,  no  effort  to  keep  bidders  away 
from  the  sale,  or  to  have  a  surreptitious  sale,  no 
want  of  the  usual  notice  of  sale,  nor  any  conduct 
on  the  part  of  Smith  inconsistent  with  what  was 
due  from  him,  as  a  creditor,  to  Mrs.  Derby  and 
the  plaintiff.  He  waited  nearly  eight  months  rgig 
after  the  principal  of  the  note  and  the  install- 
ment of  Interest  payable  at  the  date  of  its  ma- 
turity became  due,  before  be  took  measures  for 
asale.  He  allowed  Mrs.  Derby  and  the  plaintiff 
to  make  every  effort  to  sell  the  land  at  private 
sale,  or  to  raise  the  money  at  a  higher  rate  of 
Interest  thanSper  cent,  to  pay  off  the  note.  In 
July,  1ST7,  Mrs.  Derby  wrote  to  him  that  she 
"lad  tried  in  vain  to  get  the  money  at  a  lower 
ate  than  10  per  cent,  and  asked  him  to  have  the 
debt  extended  at  that  rate  at  least  until  the  fall, 
when  she  would  sell  the  property  if  it  brought 
no  more  than  enough  to  pay  the  debt.  In  De- 
cember, 1877,  the  plaintiff  wrote  to  him  that  she 
bad  people  working  for  her  all  the  time  trying 
to  sell  the  ground,  out  she  bad  failed  so  far  to 
receive  any  offer  which  she  thought  more  to  her 
advantage  than  a  sale  under  a  foreclosure,  and 
that  she  would  sell  the  land  to  him  at  fifty  cents 
per  square  foot,  he  paying  enough  in  cash  tore- 
pay  his  sister-in-law  and  the  taxes  on  the  prop- 
erty, and  giving  her  his  note  for  the  rest  at  8  per 
cent  interest,  secured  on  the  property.     But  the 

rneral  taxes  on  the  property  were  unpaid,  and 
had  been  sold  for  their  nonpayment,  and 
there  were  special  taxes  against  it,  and  Mr. 
Smith  declined  to  purchase  at  the  price  asked. 
Prior  to  that,  and  In  August,  1877,  as  his  sister- 
in-law  was  pressing  for  some  money,  and  in 
order  to  allow  the  plaintiff  time  to  see  if  she 
could  arrange  the  debt,  he  signed  a  note  for 
$1,000  at  SOdays,  which  Mr.  Werner  indorsed, 
and  it  was  discounted  and  the  money  sent  to  the 
sister-in-law,  Thisnote  was  renewed  for  sixty 
days  more;  but,  the  plaintiff  having  accom- 
plished nothing,  proceedings  for  a  sale  were 


original  of  which  was  produced  in  evidence,  w 
genuine  and  made  by  Fuller,  received  some 
prominence  in  the  proofs.  Fuller's  real  name 
was  "John  E.  Fuller."  But  he  was  called 
"John  F.  Fuller"  in  tie  deed  of  trust,  and 
there  is  no  dispute  that  he  sign  edhisname  "John 
F.  Fuller"  to  the  deed  to  Smith,  and  to  a  paper 
he  executed  at  the  same, time  assigning  to  Smith 
his  interest  in  the  trustees'  commissions.  His 
testimony[as  to  his  not  signing  the  notice  of  sale, 
amounts  only  to  this:  that  he  does  not  recollect  [*i7[ 
signing  it,  and  does  not  recollect  the  conversa- 
tions and  interviews  with  Smith,  to  which 
Smith  testifies.  His  denial  of  the  signature  ap- 
pears to  he  based  on  the  fact  that  his  name  is 
John  E.  Fuller;  and  bis  ultimate  answer  is  that 
he  will  not  swear  he  did  not  sign  the  notice. 
Smith  testifies  positively  that  he  saw  him  sign 
It,  and  gives  details  and  circumstances.  The 
evidence  satisfies  us  that  the  notice  was  signed 
by  Fuller.  It  also  appears  that  the  deed  to 
Smith  was  fully  read  to  and  understood  by  Ful- 
ler before  he  signed  it.  The  recitals  in  the  deed, 
which  were  true,  gave  Fuller  all  the  informa- 
tion it  was  necessary  he  should  have,  as  a  basis 
for  his  signature  tc 
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We  come  now  to  consider  the  alleged  inade- 
quate price  obtained  at  the  sale.  In  May,  1672, 
Stearns  sold  the  land  to  Linkins  at  40  cents  per 
square  foot.  In  April,  1878,  Mrs.  Derby  pur- 
chased at  $1  per  square  foot.  At  the  time  Mrs. 
Derby  purchased,  and  during  the  summer  of 
1873  speculation  in  real  estate  in  the  neighbor- 
hood of  this  land  was  rife,  and  prices  were  high ; 
but  In  the  fall  of  1878  came  a  revulsion,  and  a 
depression  of  prices,  which  continued  until  nft- 
er  the  sale  In  this  case,  In  March,  1880,  Smith 
■old  a  little  over  16,000  feet  of  the  land  to  Page 
for  $14,200,  or  about  92  cents  per  square  fool. 
The  price  which  Smith  paid  was  a,  little  over  35 
cents  per  square  foot.  But,  in  view  of  the  ef- 
forts which  had  been  made  by  the  plaintiff  to 
sell  tbe  property  or  to  raise  money  on  it,  and  of 
all  the  factB  of  the  case,  it  cannot  be  said  tbat 
the  property  sold  for  less  than  It  could  have 
been  reasonably  expected  to  bring  at  public  au- 
Uon  at  the  time.  Smith  made  the  first  bid, 
$4,000.  The  bidding  reached  $3,000  by  $500 
bids,  and  then  either  $0,600  or  $6,900  by  $100 
bids,  every  alternate  bid  being  Smith's.    The 

J 6,500  bid  or  the  $6,900  bid  was  made  by  Mr. 
ohn  W.  Thompson.  Then  Smith  bid  $7,000. 
Latta,  who  was  present,  endeavored  to  induce 
Mr.  Thompson  to  bid  more,  but  be  would  not. 
Shatter,  the  person  who  visited  Washington  by 
the  plaintiff's  desire,  was  present  at  the  ante.  It 
was  held  at  tbe  usual  hour  of  tbe  day  for  such 
sales.  The  evidence  shows  that  Smith  imme- 
diately offered  tbe  property  at  his  bid  to  several 
persons,  including  Mr.  Thompson,  but  no  one 
318]  would  take  it.  We  see  no  ground  for  setting 
aside  the  sale  because  of  inadequacy  of  price. 
The  bill  in  the  case  was  filed  a  few  days  after 
Smith  had  sold  to  Page.  The  period  of  de- 
pression had  passed.  The  price  had  gone 
again  to  nearly  what  Mrs.  Derby  had  pa 
But  the  fact  of  depression  In  value  is  no  grou 
in  Itself  for  not  upholding  a  sale  under  toe  tr 
deed,  nor  is  a  subsequent  rise  in  value  a  ground 
for  setting  aside  the  sale.  Those  who  specu- 
late in  real  estate  on  credit  take  the  risk  of  de- 
pression in  value  at  the  time  the  credit  expires, 
and  those  who  buy  for  cash  in  time  of  depres- 
sion are  entitled  to  the  benefit  of  a  subsequent 
rise  in  value. 

Tbe  principal  question  discussed  at  the  bar 
was  tbe  validity  of  the  sale  in  the  absence  of 
Fuller.  Latta,  the  other  trustee,  was  present. 
No  objection,  at  the  time  of  the  sale,  to  the  ab- 
sence of  Fuller  was  made  on  behalf  of  the 
plaintiff,  although  She  actually  knew  of  the 
time  and  place  of  sate  and  in  consequence  sent 
Shailer  to  Washington,  and  he  attended  the 
sale.  The  question  of  the  necessity  of  the  pres- 
ence of  a  sole  trustee  at  a  sale  under  a  deed  of 
trust  like  tbe  present  was  before  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Columbia,  in  1838,  In  Connolly  v.  Belt,  5  Cranch, 
C.  C.  405,  on  a  bill  filed  by  the  grantor  In  tbe 
deed  of  trust,  to  set  aside  a  sale  under  it.  It 
was  contended  tbat  tbe  sale  was  void  because 
tbe  sole  trustee  was  not  present,  though  he  was 
represented  at  It  by  an  agent.  The  objection 
was  not  made  at  the  sale,  but  was  raised  by  a 
bill  filed  by  Belt,  the  debtor,  against  the  cred- 
itor and  Semmes,  the  trustee,  and  the  pur- 
chaser. The  court  was  held  by  Chief  Judge 
Cranch  and  Atlietant  Judge  Morsell.  The  case 
of  Beyer  v.  Dtana,  2  Johns.  Ch.  154,  was  cited 
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to  it  as  holding  that  under  a  statute  of  New 
York,  which  required  all  sales  of  mortgaged 
premises,  under  a  decree,  to  be  made  by  a  mas- 
ter, a  sale  was  Invalid  which  was  made  by  a 
competent  agent  of  the  master,  in  his  absence. 
Chief  Judge  Cranch  says,  In  delivering  the  opin- 
ion of  the  court :  ' '  Neither  that  statute  nor  that 
case  is  applicable  to  tbe  present  case,  which  Is 
a  sale  under  a  common  deed  of  trust.  The 
time,  place,  terms  and  conditions  were  such  as 
were  deemed  by  the  trustee  most  for  the  inter- 
est of  all  the  parties  concerned  In  the  said  sale, 
as  appears  by  the  answer  of  the  trustee;  and  a 
sale  made  by  an  agent  of  the  trustee,  according 
to  the  terms  and  conditions,  and  at  the  tune  and 

Elace  prescribed,  is  a  sale  by  tbe  trustee,  there 
eing  no  law  requiring  bun  to  be  personally 
present  at  the  auction.  No  objection  having 
been  made  by  Mr.  Belt  or  his  friends  on  ac- 
count of  the  absence  of  Mr.  Semmes,  the  trus- 
tee, who  was  represented  by  Mr.  C.  Cor,  as  his 
agent,  at  the  sale,  and  their  suffering  the  sale 
to  go  on  is,  I  think,  a  waiver  of  the  objection, 
If  It  would  have  been  otherwise  valid.  But  the 
objection,  in  itself,  is  of  no  avail."  Wo.  arc  not 
advised  of  any  decision  since  that  one,  in  the 
District  of  Columbia,  holding  to  the  contrary, 
until  the  one  now  before  us.  It  was  made 
nearly  fifty  years  ago,and  has  probably  been  fol- 
lowed in  some  cases  as  a  rulo  of  property, 
which  It  is;  and  the  fact  that  In  view  of  it  no 
statute  has  been  passed  by  Congress  requiring 
the  personal  presence  of  a  sole  trustee,  or  of 
both  trustees,  at  a  sale  under  a  deed  of  trust,  is 
persuasive  to  show  that  the  absence  of  a  sole 
trustee,  or  of  one  of  two  trustees,  ought  not  to 
be  bcld,  of  itself,  to  vitiate  a  sale.  Where  there 
Is  a  statute  requiring  a  thing  to  be  done  by  a 
known  and  responsible  public  officer,  it  may 
well  be  held  that  he  must  do  it  in  person.  But 
In  a  sale  under  a  deed  of  trust  like  the  present, 
where  private  persons  appoint  other  private  per- 
sons, their  heirs  and  assigns,  to  make  tbe  sale, 
then,  if  the  notice  of  sale  is  given  and  the  deed 
is  executed  by  the  sole  trustee  or  the  two  trus- 
tees, and  the  sale  is  fairly  conducted  and  no 
Kund  otherwise  appears  for  setting  It  aside, 
mere  fact  that  the  sale  is  not  attended  by 
the  sole  trustee,  or  that  It  is  made  in  the  ab- 
sence of  one  or  even  both  of  two  trustees,  is  not 
alone  a  sufficient  ground  for  holding  the  sale 
Invalid.  The  absent  trustee  or  trustees  may, 
after  the  sale  is  advertised,  become  ill  or  be 
called  to  a  distance,  not  to  return  for  some  time. 
The  creditor  baa  rights  as  well  as  the  debtor, 
and  where,  in  tbe  case  of  two  trustees,  the  sale 
is  conducted,  as  in  this  case,  in  pursuance  of  a 
notice  signed  by  both  of  them,  conforming  to 
the  deed  of  trust,  and  previously  publicly  ad- 
vertised, and  one  of  them  Is  present,  ana  the 
sale  is  fairly  and  properly  made,  and  the  pro- 
ceedings under  the  deed  of  trust  are  otherwise 
:gular,  and  both  of  Die  .trustees  afterwards  cx- 
?ute  such  a  deed  as  was  executed  in  this  case, 
there  is  no  ground  of  public  policy  or  private 
right  which  requires  it  to  be  held  that  the  ab- 
-  nee  of  the  second  trustee  vitiates  the  sale. 

After  the  sale,  and  on  the  day  on  which  the 
deed  was  executed  to  Bmith,  be  made  a  settle- 
ment with  Latta  for  the  purchase.  He  elected 
to  consider  it  as  one  wholly  for  cash.  This  he 
had  a  right  to  do,  notwithstanding  the  terms  of 
sale.  No  duty  of  the  trustees  or  of  Smith  to 
115  U.  8. 
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the  plaintiff  wu  violated  by  this  course.  The 
•mount  of  the  note  and  Interest  wu  $5,789.85. 
like  expenses  of  sale,  commissions,  taxes  and 
Interest  on  them  weie  put  down  at  $8,086.78. 
Deducting  this  from  the  $7,000  left  $4,»'8.22 
to  be  credited  on  the  $5,788.85,  and  that  amount 
wu  credited  on  the  note  on  that  day,  leaving  a 
deficiency  of  $836.08.  Even  if  something  lee* 
ought  to  have  been  charged  against  the  $7,000, 
leaving  the  deficiency  leas  than  $826.08,  it  does 
not  appear  that  there  wu  not  a  deficiency. 

The  decree  of  the  court  in  General  Term,  made 
March  tO,  1881,  it  reverted,  and  the  caute  it  re- 
manded to  that  court,  with  direction!  to  reocrtt, 
with  cotte.the  decree  of  the  court  in  Special  Term, 
made  April  it,  1881,  and  to  ditmm  the  bill  of 
complaint,  vrith  cottt. 

Mr.  Justice  Field,  dLnentini 

I  am  unable  to  assent  to  the  judgment  of  this 
court,  u  I  do  not  agree  to  the  conclusion 
reached  on  the  question  of  fact  u  to  the  pre- 
vious concurrence  of  Fuller,  one  of  the  trustees 
of  the  property,  in  the  notice  of  sale.  He  tes- 
tifies that  ha  never  authorized  the  sale;  never 
beard  of  it;  nor  did  Smith  ever  speak 
the  subject  until  two  weeks  after  it  had  taken 


also  testifies  that  the  signature  "John  F.  Ful- 
ler "  appended  to  the  notice  of  sale  is  not  in  his 
handwriting. 

Under  these  circumstances  I  cannot  but  con- 
clude that  Mr.  Smith  is  mistaken  in  his  recol- 
lection, and  that  he  has  confounded  Fuller's 
subsequent  assent  to  the  execution  of  the  deed 
with  a  supposed  previous  assent  to  the  notice 

Fuller's  ratification  of  the  proceedings  by  Join- 


executed  in  Ignorance  of  all  the  circumstances 
under  which  the  sale  took  place.  I  agree  with 
the  court  below  that,  "  if  a  trustee  can  ratify 
the  acta  of  his  cotrustee,  it  can  only  be  upon 
consultation  with  him,  and  upon  full  informa- 
tion as  to  ell  the  facts;"  and  it  is  clear  that  this 
information  was  wanting  in  the  present  cat 
True  copy.    Teat: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  IT.  B. 
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Certain  attorneys  were  employed  by  the  State  of 
Tmu  to  recover  certain  boadnoud  coupons,  or  the 
■  thereof,  their  compensation  to  be  a  per- 
il! the  amount  recovered.   Agents  autee- 
sppolnted  for  the 
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P\  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  ceurt. 

Mr.  John  8eld«n,for  plaintiffs  in  error: 

The  action  for  money  had  and  received  lies 
"  wherever  the  defendant  has  received  money 
which  is  the  property  of  the  plaintiff  and  which 
the  defendant  is  obliged,  by  natural  justice  and 
equity,  to  refund." 

Bayne  v.  U.8.98  V.  8.  848  {Bk.  28,  L.  ed. 
098);  U.  8.  v.  State  Bank,  96  TJ.  8.  85  (Bk.  84, 
L.ed«48>. 

"  It  is  an  equitable  action  to  recover  back 
money  which  the  defendant  ought  not  to  re- 

J/ath  v.  linens,  5  Wall.  708  (78  TJ.  8.  bk. 
18,  L.  ed.  580). 

The  Messrs.  Qiddings  contracted,  with  the 
sanction  of  the  State,  to  pay  the  claim  of  the 
plaintiffs;  and  they  "were  entitled  to  retain, 
out  of  the  funds  recovered  by  them,  sufficient 
to  meet  the  claim." 

Ooudrey  v.  Qahuton.etc  B.  B.  Co.  83  U.  8. 
805  (Bk,  fa,  L.  e<i.  953). 

Mutrt.  A.  H.  Garland  and  Fletcher  P. 
Cuppy,  for  defendant  in  error: 

The  plaintiffs,ln  contracting  with  the  defend- 
ant, were  bound  to  know  the  extent  of  the 
authority  from  the  State  under  which  he  acted. 

State  v.  Bank  of  Mittouri,  40  Mo.  588; 
State  v.  Eayt,  02  Mo.  080;  Ddafidd  v.  State, 
28  Wend.  192;  Whitaide  v.  U.  8.  98  TJ.  8. 
857  (Bk.  88,  L.  ed.  885;  The  Floyd  Acceptance*. 
1  Wall.  678  (74  TJ.  8.  bk.  19,  L.  ed.  178);  Mayor 
v.  Reynold/,  80  Md.  10. 


June  8,  1874,  until  after  their  settlement  with 
the  Governor.  The  parties  to  that  Contract  had 
■  right  to  modify  or  rescind  it;  and  If  they  did 
so,  as  shown,  before  plaintiffs  accepted  It  or 
became  privy  to  it,  they  can  claim  no  right* 
under  It. 

Trimble  v.  Btrothor,  26  Ohio  St  878;  Davu 
V.  Calloway,  80  Ind.  118;  Durham  v.  Bitchof, 
47  Ind.  211;  Thorp  v.  Coal  Oo.  48  N.  T.  857. 

Mr.  Jvttice  Hsa-itn  delivered  the  opinion 
of  the  court: 

This  action  was  brought  by  Richard  T.  Mer- 
rick and  Thomas  J.  Dursnt  to  recover  damages 
sustained  by  them  in  consequence  of  the  viola- 
tion of  an  agreement  alleged  to  have  been  mada 
by  the  defendant  in  error,  in  reference  to  com- 
pensation due  them  for  certain  legal  services 
rendered  in  behalf  of  the  State  of  Texas.  The 
declaration  contains  a  special  count,  and  alao  a 
common  count  for  money  had  and  received  to 
the  use  of  the  plaintiffs.  The  answer  put  in 
issue  the  existence  of  the  alleged  agreement 
and  every  material  fact  averred  in  the  declara- 
tion. Although  the  record  contains  several 
bills  of  exceptions  upon  plaintiffs'  offer  to  in- 
troduce evidence,  the  decisive  question  is, 
whether  the  court  ewed  in  peremptorily  instruct- 
ing the  jury,  upon  the  whole  case,  to  And  for 
the  defendant.    1  Mackey,  894. 


zSdbyGoogIe 


Supreme  Coobt  or  thb  Uhitbd  States. 


After  the  present  writ  of  error  was  sued  oat, 
[301]  ggcQ  0f  the  plaintiffs  died,  and  the  action  has 
been  revived  in  the  name  of  their  respective 
personal  representatives. 
[SOS]  The  instruction  to  find  a  verdict  foe  the  de- 
fendant must  be  tested  by  the  same  rules  that 
apply  hi  the  case  of  a  demurrer  to  evidence. 
Park*  v.  Am.  11  How.  878  [52  U.  8.  bk.  18, 
L.  ed.  7861;  ttiehanitoa  v.  Otty  of  Boston,  19 
How.  968  TOO  U.  S.  bk.  IS,  L.  ed.  6421;  Bchu- 
ehardt  v.  Atimi,  1  Wall.  870  [88  U.  8.  bk.  17, 
L.  ed.  846].  If,  therefore,  the  facts  established 
and  the  conclusions  which  the;  reasonably 
Justify  do  not  disclose  a  valid  cause  of  action 
against  the  defendant,  the  Judgment  must  be 
affirmed;  otherwise  reversed. 
[SO  I J  xj,e  bui  qi  exceptions  suites  that  there  was 
evidence  tending  to  make  the  following  case: 

In  the  rear  1M67  Mr.  Merrick,  in  conjunction 
with  other  counsel,  was  employed  by  the  State 
to  conduct  and  they  did  conduct  legal  proceed- 
ings for  the  recovery  of  certain  bonds  and  cou- 
pons, of  which,  at  the  commencement  of  the 
recent  civil  war,  she  was  the  holder  and  owner, 
but  which,  pending  that  conflict,  were  trans- 
ferred by  a  military  board  of  the  insurrec 
ary  government  of  Texas  for  the  purpose  of 
enabling  it  to  carry  on  war  against  the  United 
States.  These  bonds  had  been  received  by  the 
State  from  the  United  States  under  and  in 

suance  of  the  Act  of  Congress,  approved , 

teznber  9,  18S0,  entitled  "An  Act  Proposing  to 
the  State  of  Texas  the  Establishment  of  her 
Northern  and  Western  Boundaries,  the  Relin- 
quishment by  the  said  State  of  all  Territory 
Claimed  by  Her  Exterior  to  said  Boundaries, 
and  of  all  Her  Claims  upon  the  United  States, 
and  to  establish  a  Territorial  Government  for 
New  Mexico."  9  Stat,  at  L.  ch.  49,  p.  446.  At 
the  time  of  the  employment  of  Mr.  Merrick, 
tome  of  the  bonds  and  coupons  so  transferred 
were  held,  in  this  country,  by  the  firm  of 
White  ft  Chiles,  while  the  residue  had  been 
sent  to  England,  and  were  there  held,  for  others, 
by  Droege  ft  Co.  and  the  Manchester  Bank. 

The  suit  Instituted  was  by  original  bill  filed 
in  this  court  in  the  name  of  the  State  against 
the  firm  of  White  ft  Chiles  and  others.  By  the 
final  decree  therein  It  was  adjudged  that  the 
State  was  entitled  to  recover  the  bonds  and  cou- 
pons of  which  White  ft  Chiles  claimed  to  have 
become  owners  under  a  contract  made  between 
them  and  said  military  board  on  January  12, 
1866.  Texeu  v.  White,  7  Wall.  741,  742  [74 
U.  S.  bk.  19,  L.  ed.  242,  248].  Subsequently, 
In  1878,  the  Governor  of  Texas  employed  Mr. 
Merrick  and  Mr.  Durant  to  institute,  and  ac- 
cordingly they  did  Institute,  suit  in  the  Court 
of  Claims  for  the  recovery  of  the  proceeds  of 
such  of  the  bonds  and  coupons  as  had  been 


is  of  that  suit.  It  does  not  appear  what, 
If  anything,  was  realized  by  that  proceeding. 
[80S]  After  the  decree  In  this  court  in  Texeu  v. 
White,  etc. ,  establishing  the  Invalidity,  as  to  the 
lawful  government  of  Texas,  of  the  transfer 
made  to  White  ft  Chiles,  title  was  asserted  by 
Chiles,  individually,  to  the  bonds  and  coupons, 
or  their  proceeds,  held  in  England.  Of  this  new 
claim,  based  upon  a  contract  which  Chiles  pre- 
tended was  made  with  him  alone  by  said  mili- 
tary board,  Droege  ft  Co.  and  the  Manchester 


i~ul«i1i^vi  •»  kiuaacii  ngu.  *,  receive  the 
bonds  and  coupon*,  or  their  proceeds,  so  held 
by  them. 

In  this  condition  of  affairs,  the  State,  on  the 
2d  of  June,  1874,  entered  Into  a  written  agree- 
ment with  J.  D.  Giddings  and  the  defendant, 
whereby  they  were  constituted  agents,  to  pro- 
ceed by  suit  against  all  persons  having  claims, 
adverse  to  Texas,  to  all  or  any  part  of  the  bonds 
transferred  by  said  military  board,  with  author- 
ity to  compromise  those  claims  upon  such  terms 
as  the  Governor  of  the  State  should  approve. 
And  it  was  stipulated  that  the  agents  should 
have  for  their  services  a  contingent  fee  of  10 
per  cent  for  all  stuns  actually  received,  under 
their  appointment,  by  compromise,  and  20  per 
cent  on  all  sums  recovered  and  actually  realized 
by  suit,  and  no  more;  such  "  per  cents,  respec- 
tively, to  cover  all  costs  and  expenses  and  at- 
torney's fees,  whether  accrued  heretofore  or  to 
be  incurred  hereafter,  so  aa  to  give  the  State  of 
Texas  all  of  the  money  so  to  be  obtained,  save 
and  except  the  ten  per  cent  aforesaid."  The 
selection  of  J.  D.  Giddings  and  D.  C.  Giddings 
as  agents  of  the  State  was  not  designed  to  in- 
terfere with  the  counsel  previously  employed; 
for,  shortly  after  their  appointment,  the  Gov- 
ernor of  Texas  informed  the  latter  that  such 
agents  were  lobe  only  their  "outside  aids"  in 
conducting  the  litigation. 

On  the  18th  of  Oclober,lB74,  in  consequence 
of  objections  made  by  defendant  to  the  terms 
of  the  contract  of  June  2, 1874,  the  Governor 
agreed  to  Its  modification,  as  indicated  by  his 
indorsement,  as  follows: 

"  Whereas,  apprehensions  have  been  ex- 
pressed by  J.  D.  and  D.  C.  Giddings  that,  in 
consequence  of  outstanding  contracts  hereto- 
fore made  with  other  attorneys,  under  which 
contingent  fees  are  claimed  that  if  said  claims 
are  sustained  the  said  Giddings  might  become 
liable  to  the  State  for  any  excess  thereof  above 
ten  or  twenty  per  cent  stipulated  in  the  within 
contract;  this  indorsement  Is  made  for  the  pur- 
pose of  declaring  that  no  such  liability  by  the 
said  Giddings  In  said  event  was  intended  or  con- 
templated, and  as,  under  outstanding  contracts, 
as  aforesaid,  the  per  cent  for  fees  may  equal 
or  exceed  that  stipulated  for  that  purpose  in 
this  contract,  it  is  hereby  declared  that  said 
Giddings  shall  be  paid,  in  that  event,  a  reason- 
able per  cent  of  the  amount  realized  by  them 


Subsequently,  in  November  and 
1874,  Merrick  and  Durant  were  employed  by  the 
State  to  institute  and  conduct  further  proceed- 
ings to  remove  and  avoid  the  new  title  and  pre- 
tension set  up  by  Chiles  to  the  bonds  and  — 


their  proceeds, held  in  England.  It  was 
agreea  that  if,  by  means  of  those  proceedings, 
the  State  recovered  the  bonds  andT  coupons,  or 
their  proceeds,  the  attorneys  should  receive  for 
their  compensation  twenty  per  centum  of  what 
was  so  obtained.  Under  such  employment, 
they  commenced  proceedings  in  this  court, 
which  resulted  In  a  Judgment,  rendered  March 
36,  1870,  to  the  effect  that  Chiles,  In  making 
claim  to  the  bonds  and  coupons,  and  tbeirpro- 
cceds,  in  England,  was  In  contempt  of  this 
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court,  for  which  be  should  pay  a  fine  to  the 
United  Stated  of  $350,  and  stand  committed  un- 
til it  was  paid.  Texat  v.  White,  E2  Wall.  165 
[89  U.  S.  ok.  22,  L.  ed.  828] .  Of  these  pro- 
ceedings the  defendant  was  Informed  by  Mer- 
rick and  Durant;  indeed, defendant  urged  upon 
the  attorneys  the  necessity  of  such  a  suit,  in 
order  that  his  trip  to  England  be  attended  with 
success.  He  was  furnished  by  the  attorneys 
with  a  certified  copy  of  all  the  proceedings  — 


thisc. 


The  defendant, witb  knowledge  of 


that  the  latter  claimed  SO  per  cent  or  what 
might  be  collected  in  England .  went  abroad  in 
July,  187S,  and,  prior  to  September  29  of  that 
year,  succeeded  in  recovering  of  such  bonds 
and  coupons,  and  their  proceeds,  an  amount 
equivalent  to  $330,240  In  the  currency  of  the 
United  States.     This  collection  was  effected 

304]  solely  in  consequence  of  the  last-mentioned  pro- 
ceedings in  this  court.  Prior  to  his  departure 
for  Europe,  as  well  as  after  his  return  to  this 
country,  the  defendant  promised  the  attorneys 
that  he  would  hold  any  fund  collected  until 
their  fees  should  be  paid,  and  be  informed  them 
that  the  Governor  of  Texas  had  given  him  the 
assurance  that  all  fees  might  be  paid  from  that 
fund  before  its  surrender  to  the  State.  The  last 
occasion  upon  which  that  promise  was  made 
and  information  given  was  on  the  30th  of  Sep- 
tember, 1875,  during  an  interview  with  Mr. 
Durant,  while  defendant  was  in  Washington 
for  the  purpose  of  obtaining  payment  of  the 
bonds  and  coupons  recovered  in  Europe.  The 
defendant  left  Washington  the  aame  day,  and 
shortly  thereafter,  under  the  requirement  of 
the  Governor  of  Texas,  paid  to  the  latter,  of 
the  fundi  so  collected,  the  sum  of  $300,000. 
Of  this  fact  the  attorney!  were  informed  by  de- 
fendant on  the  28d  day  of  October, 1875.  They 
'■'-re  at  the  same  time  notified  that,  out  of  the 
balance,  $39,240,  in  his  hands, the  Governor  of 
Texas  had  allowed  to  J.  D.  and  D.  C.  Glddinga 
the  sum  of  $31,240,  leaving  for  tbe  attorneys 
only  the  sum  of  $8,000,  which  latter  amount 
the  Governor  of  Texas  agreed  should  be  held 
until  they  could  be  heaid  from.  Finally,  on 
December  17,  1875,  the  $8,000  was  paid  by  de- 
fendant to  tbc  Governor  of  Texas.  After  De- 
cember 80, 1875,  and  prior  to  January  12,1870, 
tbe  attorneys  were  notified  by  the  Governor  of 
Texas,  that,  "unless  they  would  accept  said 
sum  of  $8,000  under  a  receipt  in  full  for  all 
services  by  them  rendered  to  the  State  in  re- 
spect to  said  bonds  and  coupons,  etc., he  would 
pay  that  sum  into  the  treasury  of  the  State,  and 
leave  the  Legislature  to  settle  the  matter." 

On  the  12th  of  January,  1878,  Merrick  and 
Durant — without  knowledge  of  the  existence  of 
tbe  contract  of  June  2,  1874,  or  of  its  modifi- 
cation on  the  12th  of  October,  1874,  or  of  the 
fact  that  defendant  held  the  $8,000  on  21st  of 
October,  and  retained  it  until  December  17, 
1875 — addressed  a  letter  to  the  Governor  of 
Texas,  in  which,  although  protecting  against 
the  injustice  done  them  by  limiting  the  amount 
of  their  compensation  to  $8,000,  they  inclosed 
a  receipt  for  that  sum,  "acknowledging  the 
same  to  be  in  full  for  all  demands  against  the 

SOS]  said  State,  in  and  about  the  recovery  of  the  said 
bonds  and  coupons  or  their  proceeds."  The 
bill  of  exceptions  seta  forth  that  had  they  been 
informed  of  the  facts  of  which,  as  just  stated, 
115  U.S.  U.S..  Book  39. 


they  had  no  knowledge,  they  would  not  have 
executed  that  receipt,  or  received  the  said 
$8,000  upon  it. 

Other  facts  are  set  out  In  the  bills  of  excep- 
tions, but  as  they  do  not  materially  affect  the 
conclusion  to  be  necessarily  reached  from  those 
recited,  they  need  not  be  stated. 

It  must  be  conceded  that  the  claim  of  Mer- 
rick and  Durant  to  be  entitled,  under  their  con- 
tract, to  receive  for  their  services  an  amount 
equal  to  20  per  cent  of  the  bonds  and  cou- 

S'Ons,  and  their  proceeds,  recovered  by  the  de- 
endant  In  England,  finds  strong  support  in 
the  facts  which  the  evidence,  as  we  are  In- 
formed by  the  bill  of  exceptions,  tended  to  es- 
tablish; for,  not  only  does  that  recovery  seem 
to  have  been  tbe  immediate  result  of  the  legal 
proceedings  instituted  and  conducted  by  the 
attorneys,  but  the  evidence  justifies  the  con- 
clusion that  it  was  In  the  minds  of  all  the  par- 
ties, including  the  Governor  of  Texas  and  the 
defendant,  that  the  attorneys  should  be  deemed 
to  have  participated  In  any  collections  made  in 
England,  provided  it  appeared  that  those  col- 
lections were  the  result  of  the  suit  last  insti- 
tuted in  this  court. 

In  this  view  of  the  evidence,  and  under  all 
the  circumstances  of  the  case,  it  may  be  that  the 
promise  by  the  defendant  not  to  part  with  tbe 
bonds  and  coupons  or  their  proceeds,  which 
might  be  recovered  in  England,  until  the  fees 
of  the  attorneys  were  settled,  was  not  incon- 
sistent with  the  relations  which  he  and  they 
respectively  held  to  the  State,  And  it  may 
also  be  that,  for  tbe  violation  of  that  promise, 
the  defendant  was  responsible  to  them  in  dam- 
ages. But,  in  our  opinion,  the  attitude  of  the 
parties  towards  each  other,  and  the  whole  as- 
pect of  the  case,  was  chaugpd  when  the  attor- 
neys, with  information  as  .»  the  amount  col- 
lected by  defendant,  and  with  knowledge  that 
their  claim  of  20  per  cent  of  such  collec- 
tions was  controverted,  came  to  a  final  settle- 
ment with  the  State  upon  the  basis  of  $8,000 
as  full  compensation  for  all  services  rendered 
In  and  about  the  recovery  of  the  bonds  and 
coupons,  or  their  proceeds.  That  settlement, 
we  arc  constrained  to  hold,  swept  away  the 
very  foundation  of  their  demand  against  the 
defendant;  for,  In  establishing  that  demand,  It 
was  necessary  to  show  that  the  State  was  act- 
ually indebted  to  them  for  legal  services  ren- 
dered. But  bow  could  such  indebtedness  be 
shown  to  exist,  and  how  could  the  attorney! 
be  said  to  have  been  damaged,  within  the  mean- 
ing of  the  law,  when,  prior  to  any  suit  against 
defendant  for  violation  of  his  agreement, 
the  attorneys  voluntarily  submitted  to  a  com- 
promise, by  which.  In  consideration  of  a  named 
sum,  they  released  the  State  from  all  further 
liability.to  themT  Their  suit  proceeds  upon  the 
distinct  ground  that  defendant's  failure  to  keep 
bis  promise  deprived  them  of  the  opportunity 
to  obtain  such  amount  as  the  State  owed  them 
for  their  services.  But  that  breach  by  defend- 
ant of  bis  promise  could  not  be  made  the  basis 
of  an  action  for  damages,  after  they  stipulated 
with  tbe  State  to  receive  and  did  receive  a  speci- 
fied sum  In  full  discharge  of  all  claims  for  legal 
services  in  respect  of  the  bonds  anil  coupons.or 
their  proceeds.  And  this  view  of  the  rights  of 
the  parties  Is  not  at  all  affected  by  the  fact  that 
the  attorneys  were,  at  the  time  of  their  settle- 
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went  with  the  State,  Ignorant  of  the  existence 
of  the  contract  of  June  2,  1ST4,  or  of  its  subse- 
quent modification.  To  that  contract  they 
were  not  parties  and  it  was  entirely  competent 
[307]  'or  t'le  State  and  her  agents  to  modify  it  with- 
out notice  to  or  consultation  with  others.  The 
attorneys  had  their  separate  contract  with  the 
State,  made  at  the  time  of  their  employment, 
under  which  they  proceeded  against  Chiles  in 
respect  of  his  individual  claim  to  the  securities, 
or  their  proceeds,  held  in  England.  The  de- 
fendant was  not  bound  by  hia  relations  with 
them  to  disclose  the  terms  of  the  contract  which 
he  and  his  partner  had  with  the  State.  The 
attorneys  were  in  possession  of  all  the  facts  es- 
sential to  their  determination  of  the  question 
whether  they  would  stand  upon  their  own  con- 
tract or  accede  to  the  proposition  made  by  the 
Governor,  to  pay  them,  in  full  of  all  demands, 
a  specified  sum.  With  information  as  to  the 
amount  actually  recovered  for  the  State,  and 
as  to  the  amount  claimed  by  and  allowed  to  the 
defendant  and  his  partner  fortheir services, the 
attorneys  made  a  filial  settlement  with  her  upon 
the  basis  already  indicated.  That  settlement, 
we  repeat,  precluded  them  from  making  any 
further  claim  upon  the  fund  which  came  to  the 
hands  of  the  defendant  as  agent  of  the  State 
and,  consequently,  precludes  them  from  recov- 
ering damages  by  reason  of  the  defendant  hav- 
ing surrendered  that  fund  in  advance  of  the 
payment  of  their  fees,  retaining  only  what  was 
allowed  to  him  and  his  partner  for  their  ser- 
vices. 

Touching  the  suggestion  that  the  defendant 
nnd  his  partner  were  not  Justly  or  equitably  en- 
titled to  receive  more  than  the  attorneys  who 
conducted  the  litigation,  it  is  sufficient  to  any 
that  the  former  did  not  receive  more  thnn  the 
State  agreed  to  pay  them,  while  the  attorneys 
have  received  what  they  agreed  to  accept  in 
full  discharge  of  their  claim  against  the  State. 

For  these  reasons,  and  without  reference  to 
Other  considerations  pressed  upon  our  attention. 
It  was  proper  to  instruct  the  jury  to  find  for 
the  defendant. 

Judgment  affirmed. 
True  copy.    Test: 

James  H.  McKoouey,  Clerk,  Sup.  Court.  U.  B. 


CITY  OP  WATERVILLE,  Ptf.  in  Brr., 

v. 

BALTUB  VAN  SLTKB. 

(See  8.  Q.  Reporter's  ed.,  ESW 

Practice— motion  to  ditmiu  before  printing  tat 

record, — motion  paper*. 

Upon  a  motion  to  dismiss  before  printing;  the  rec- 
ord, the  motion  papers  must  so  present  the  case  as 
to  make  a  reference  to  the  transcript  unnecessary. 

[No.  85G.] 
Submitted  Nov.  t,  1885.    Decided  Nov.  9, 188S. 


L  States  for  the  District  of  Kansas. 

On  motion  to  dismiss. 

Mr.  S.  E.  Brown,  for  defendant  in  error,  in 
support  of  motion. 

Jfcwr*.  E.  Stilling-  and  W.  W.  Quthrle, 
for  plaintiff  In  error,  contra. 


Mr.  Chief  JusftetWaite  delivered  the  opin- 
ion of  the  court: 
The  judgment  in  this  case  is  for  leas  than 

J 5,000,  but  the  record  contains  a  certificate  'if 
[vision.  The  motion  to  dismiss  is  "  on  the 
ground  that  this  court  has  no  jurisdiction  upon 
such  a  certificate  as  is  Hied  herein."  The  rec- 
ord baa  not  been  printed,  and  in  Nat.  Bk.  v. 
Int.  Co.  100  TJ.  S.  43  [Bk.  25,  L.  ed.  547],  we 
announced  the  rule  that  to  get  a  decision  on  a 
motion  to  dismiss  before  printing,  the  motion 


,pera  must  present  the  case  In  a  way  which 
will  enable  us  to  act  understand ingly,  ,-**■—■- 
referring  to  the  transcript  on  Ale,     In  t 


-  have  not  been  furnished  cither  with  a  copy 
of  the  certificate  on  which  the  motion  depends 
or  with  an  agreed  statement  of  what  it  contains. 
In  fact,  there  is  nothing  on  which  we  can  act, 
unless  we  go  to  the  transcript.  The  further 
consideration  of  the  motion  is  consequently 
postponed  until  the  case  is  for  hearing  on  its 

True  copy.   Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  IT.  8. 


EDMUND  H.  WATTS,  Libelant,  Appt., 


JOHN  B.  CAMORS  «i  al. 


JOHN  B.  CAMORS  kt  al.,  Appt*., 
EDMUND  H.  WATTS. 

(See  8.  C,  lie  porter's  cd.,  853-363.) 

Admiralty — charter-party — ttatement  of  tonnage 
— tefieiher  a  warranty  or  condition  pr*rede\t — 
liquidatrd  damage*— penalty— breac/i  of  eon- 
tract — damage*. 


the  ship  by 

a  bouts,  registered  measurement^"  and  by  whleb 
the  owner  agrees  to  receive  on  board,  and  the  char- 
terer engages  topro  vide,"a  full  and  complete  cargo, 
say  about  11,600  quarters  of  wheat  In  bulk,"  the 
statement  of  her  registered  tonnage  Is  not  a  war. 


ranty  or  oonrtitlon  precedent ;  and  If  her  actual  ea- 
rring capacity  la  about  It  JW0  quarters  of  wheat,  the 
charterer  Is  bound  to  accept  her.  although  her  rsfrie- 
.  — i .„  *„.». ._  aJ^ 


tared  measurement  (unknown  to  both  parties  at 
time  of  entering  into  the  contraoti  is  T.BB  tons. 
"   ""■  ""  '"    a  charter-party,  by  which  the 


Parties 
"Inlhe 


, of  estimated  amount  of  freight,'1 

theperformanceof  all  and  every  of  their  egree- 
ui3nts.isnnt  a  stipulation  for  liquidated  damages, 
but  a  penalty  to  secure  the  payment  of  the  amount 
of  damage  that  either  party  may  actually  suffer 
from  any  broach  of  the  contract :  and  Is  to  be  so 
treated  Inaeourtof  admiralty  of  the  United  States, 
whatever  may  be  the  rule  in  theoourtsof  the  Mir. 
tfcular  State  In  which  the  oontract  is  made  and  the 
court  of  admiralty  sits. 

8.  Under  a  charter-party  which  allowed  fifteen 
lay  days  for  loading,  after  the  ship  was  ready  to  re- 
ceive cartfo,  the  owner  of  the  ship  tendered  her  to 
tie  charterers.  They  immediately  refused  to  aooept 
>■--    ind   thirty-sir.  days  afterwards  he  obtained 


her  cargo ;  but  negoti 
n  the  parties  for  hall 


re  pending 
—  Ume,  aid  

substantial  damage  in  a  certain 

.  the  failure  of  the  oliiriureia  to  oouiplr 
1th  their  oontract  The  olroiUtoourt  found  th*»e 
lets,  and  entered  a  decree  against  the  oharterers 
ir    that  amount,     field,    no  error    In  law,  for 

•Head  notes  by  Mr.  Justice  Qkat. 
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vessel  during  the  voyage  aforesaid,  seven  abil- 

.™..    -  „   .            .      ™       ,,  „     _.     .  ..  lines  and  atxpenee  per  quarter  of  480  pound* 

APPEAR  from  the  Circuit  Court  of  the  we!gbt  delivered  in*7ull,  payable  in  cash  on 

A  United  States  for  the  Eastern  District  of  ri&]ft  delivery  ot  ^e  cargo. 

Louisiana.                      ItiBaireedthatthelay  days  for  loading  and 

Tlie  history  and  facts  of  the  case  appear  in  discharging  snail  be  as  follows  (if  not  sooner 

the  opinion  of  the  court,  dispatched),  commencing  from  the  time  the  ves- 

Jft-.  J.  B.  Backwlth,  tor  plaintiff:  sel'isready  to  receive  or  discharge  cargo:  Fif- 

Tbe  court  erred  m  not  decreeing  the  full  teen  ruimmg  days  (Sundays  excepted)  for  ioad- 

•utn  of  $20,872.f:0  as  damages.  lQg  Hlld  diacharging,  lay  days  to  commence 

A  contract  to  lade  a  ship  is  simply  a  contract  wneD  the  captain  reports  the  vessel  is  ready  for 

differing  in  no  manner,  as  a  contract,  from  a  0  and  that  for  each  and  every  day's  deten- 

contract  to  build  a  ship  or  a  house,  and  is  gov-  don  b    defau]t0f  said  party  of  the  second  part, 

eroedby  the  law  of  the  place  where  the  contract  oraKent|  fifty  pounds  sterling  per  day,  day  by 

is  made  or  is  to  be  executed,  as  the  case  may  be  day  BhaU  ^  paid  by  ^A  pfLrXj  ot  u,e  aec0Ild 

The  law  of  Louisiana  is  a  part  of  this  contract.  ^  OT  ^g^t  to  the  g^d  party  of  the  first  part. 

This  is  the  rule  both  at  common  law  ana  the  or  agent 

civil  law.                                _..»_-.  The  cargo  or  cargoes  to  be  received  and  de- 

Chate  v.  in*.  Co.  9  Allen  811 ;  flwnTand  t  Uvered  within  the  fifteen  daya  above  apecifled. 

HaUteaS,   84  N.   Y.  648;  Manor  v.   Buih,  16  the  dangers  of  the  sea  and  navigation  of  every 

Johns.  289;  T/iompton  v.  Mm  6  Johns  189;  nature  ^  tind  ai^je  mutually  excepted. 

X*ttt  v.  TTrtota.  30  N.  7.  259:  ft.  t.  (/.  S.  6  To  u,e  „„,  and  flJKfnl  performance  of  all 

Pet.  172  (81TJ.S.  bk.  8,  L.  ed.  85B);  Imum  Md  eveiyofthe  foregoing  agreements  we,  the 

v.  Barter,  8  Wheat  102  (M  US.  bk  4.  L.  ed.  ^j  pSfcl.do  hereby  1,in?oure;lvw,  our  heirs, 

848);  Dans  v.  Go*.,  6  N.  T.  124;  WtrfftT.  /-*■  executors,  adminisirators  and  assigns,  and  also 

«tit,  15  N.T.227;  6  Paige,  280;2  Kent,  Com.  ft    ^  TeMel    (re[?ht    (^.^  ^  a„purte- 

407;  Story,  Confl.  Law,  Kg  817,  820  832.  849,  naD        and  ^  merchandise  to  be  laden  on  _____ 

261,  263, 282.  29S.     See  La.  Civ.  Code.  arts.  9,  ta    d  each  to  $#  -^ar,  m  fte  penal  gum  -j  [3S5] 

10.  1945,  3117-2121, 2124, 2135, 2137, 3180.  estimated  amount  of  freight." 

InLouisianathereUnohairsplitting  learning  The  digtrict  court  dismissed  the  libel,  and 

on  the  science  of  confusing  agreed  liquidated  the  libelant  appealed  to  the  circuit  court,  which 

damages  into  meaningless  "  penalty.      Penalty  (ou_d  ^  following  facto: 

is  liquidated  damages  under  all  circumstances  Tne  charter-party  was  executed  at  New  Or- 

where  there  has  been  absolute  default  on  the  lesson  August  7, 1879, bythelibelant.througb 

principal  obligations  nia  ,_„„,  A  B  French  &  Co.,  and  by  the  re- 

Barroa  v.  Bloom,  18  Ln.  Ann.  276;  Hunt  v.  ap-a^ente.    The  libelant  complied  in  all  things 

ZunU,  38 iLa.  Ann.  500.  witn  hlfl  contract.     The  Highbury  arrived  at 

Mr.  J.W*rdOnrley,Jr.,fordefendants.  the  port  of  New  Orleans  on  or  before  Septem- 
ber 11.    On  that  day,  she  being  in  that  port 

Mr.  Justice  Gray  delivered  the  opinion  of  and  ready  to  receive  cargo,  her  master  notified 

the  court:  that  fact  to  the  respondents,  tendered  her  to 

This  was  a  libel  in  admiralty  by  a  citizen  of  them,  and  demanded  of  them  a  full  cargo  of 

London    In  the  Kingdom    of   Great  Britain,  wheat  in  bulk,  according  to  the  terms  of  the 

owner  of  the  steamship  Highbury,  against  two  charter-party.     On  the  next  day,  the  respon- 

citizens  of  New  Orleans  in  the  State  of  Louisi-  dents  in  writing  refused  to  accept  the  ship,  or 

ana,  upon  a  charter-party  the  terms  of  which  to  furnish  the  cargo,  for  the  reason  that  her 

were  as  follows:  tonnage  waa  greater  than  that  expressed  in  the 


"This  charter-party,  made  and  concluded   charter-party.    Thereafter,  daring  the  lay  days, 
Cityof  NewOrleans,  La.,  the  7th    various  negotiations  were  pending  between  the 
day  of  August,  1879.  between  A.  B.  French  &  parties,  until  September  80,  when  the  master 


Co..  agents  for  the  owners  of  Steamship  High-  caused  public  protest  to  be  made  before  a  notary 
bury,  of  the  burthen  of  1,100  tons,  or  there-  and  witnesses  of  the  respondents'  refusal.  On 
abouts,  registered  mens  _rement,  now  due  here  October  19,  the  master  obtained  at  the  same  port 
between  10th  and  30th  of  September,  of  the  first  a  full  cargo  of  cotton  and  oil  cake,  the  freight  of 
pnrt,  and  J.  B.  CamorsiS;Co.,of  the  second  part,  which  exceeded  in  value,  by  $582.10, that  of  the 
witnessed.:  That  the  said  party  of  the  first  cargo  of  wheat  which  the  respondents  bad  con- 
part  agrees  in  the  freighting  and  chartering  of  tracted  to  furnisH. 

the  whole  of  the  said  vessel  (with  the  excep-  The  actual  tonnage  of  the  Highbury  was 
tion  of  the  cabin  and  necessary  room  for  the  1,308  tons,  registered  measurement.  Her  ac- 
crew  and  storage  of  provisions,  sails  and  cables)  tual  carrying  capacity  for  grain  was  about 
unto  aaid  party  of  the  second  part,  for  a  voyage  11,500  quarters  of  wheat,  depending  upon  the 
from  New  Orleans  to  Havre,  St.  Nazaire,  Ant-  length  of  voyage  betwcencoalingBtotions.  The 
werp,  Bordeaux  or  Bremen,  orders,  on  signing  estimated  amount  of  freight,  the  penalty  stip- 
bills  of  lading,  on  the  terms  following:  The  said  ulated  in  the  charter-party,  was  $20,872.50. 
vessel  shall  be  tight,  stanch, strong,  and  in  every  At  the  date  of  the  charter-party,  the  High- 
way fitted  for  such  a  voyage,  and  receive  on  bury  was  a  new  ship,  and  neither  of  the  con- 
board,  during  the  aforesaid  voyage,  the  mer-  trading  parties  in  New  Orleans  knew  her  ax- 
chandise  hereinafter  mentioned.  act  registered  measuaement  or  tonnage  or 
The  said  party  of  the  second  part  doth  en-  carrying  capcity.  All  the  negotiations  to- 
gage  to  provide  and  furnish  to  the  said  vessel  a  tween  them,  preliminary  to  tbe  contract,  wen 
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Supreme  Coubt  or  the  United  States. 


with  reference  to  her  carrying  capacity,  which, 
under  the  custom  among  merchants  and  ship- 
pers of  grain,  might  ran  not  exceeding  10  per 
cent  over  or  under  the  cargo  stipulated  for. 

13561  ^-v  reason  of  the  respondents  failure  to  ac- 
cept the  ship,  furnish  a  cargo,  and  comply 
with  their  contract,  the  libelant  suffered  dam- 
ages to  the  amojnt  of  $5,693.  IS  (consisting  of 
$»11.10  for  expenses  incurred  in  fitting  up  the 
Highbury  to  receive  a  cargo  of  wheat;  and 
$5,082  for  the  delay,  after  the  expiration  of  the 
fifteen  lay  days;  of  twenty-one  days,  at  the  rate 
of  £60  a  day,  in  obtaining  and  loading  another 
cargo),  with  interest  from  the  date  of  the  libel. 
The  circuit  court  stated,  as  conclusions  of 
law,  that  the  libel  should  be  maintained,  and 
that  the  libelant  recover  from  the  respondents 
the  sum  of  $5,693.15,  with  interest  and  costs, 
and  entered  a  decree  accordingly;  and  each 
party  appealed  tt  '"■*"         ■  — ..--      • 

the  circuit  court  i 
10  Fed.  Rep.  145. 

[359]  In  this  case,  as  brought  before  us  by  the  ap- 
peal and  the  cross  appeal,  three  questions  have 
been  argued,  which  may  naturally  and  con- 
veniently be  considered  in  the  following  order' 

1.  Is  the  statement  of  the  registered  lonnnge 
of  the  Highbury  in  the  charter-party  a  warran- 
ty or  condition  precedent! 

2.  If  it  is  not,  is  the  owner  of  the  ship  en- 
titled to  recover  the  estimated  amount  of  freight; 
that  is  to  say,  the  sum  of  $20,872.60,  as  liqui- 
dated damages? 

3.  If  both  these  questions  are  answered  in 
the  negative,  have  the  charterers  shown  any 
error  m  law  in  the  amount  of  damages  for 
which  a  decree  was  rendered  against  them  in 
the  circuit  conrtT 

1 .  In  the  charter-party,  the  ship  is  described 
u  the  "  Steamship  Highbury,  of  the  burthen 
of  1,100  tons,  or  thereabouts,  registered  meas- 
urement"; arid  the  owner  agrees  to  receive  on 
board,  and  the  charterer  engages  to  provide, 
"a  full  and  complete  cargo,  say  about  11,500 
quarters  of  wheat  in  bulk?'  In  fact,  her  regis- 
tered tonnage  was  1208  tons,  a  little  more  than 
0  per  cent  above  that  stated  in  the  charter ; 
but  this  was  not  known  to  either  party  at  the 
time  of  entering  into  the  contract;  and  her  ac- 
tual carrying  capacity  corresponded  to  the  cargo 
which  toe  charterers  engaged  to  furnish,  and 
the  owner  agreed  to  receive  on  board. 
[8601  The  statement  in  the  charter-party,  concern- 
ing the  registered  tonnage  of  the  ship,  clearly 
docs  not  constitute  a  warranty  or  condition  pre- 
cedent that  she  is  of  1,100  tons  registered  meas- 
urement. The  intention  and  the  agreement  of 
the  parties,  as  apparent  upon  the  face  of  their 
written  contract,  were  that  the  steamship  High- 
bury should  receive  and  carry  a  full  and  com- 
plete cargo  of  about  11,600  quarters  of  wheat 
in  bulk.  There  being  no  willful  or  fraudulent 
misrepresentation,  the  description,  "of  the  bur- 
then of  1,100  tons,  or  thcrealiouts,  registered 
measurement"  (if  it  could  under  other  circum- 
stances be  held  a  warranty),  is  controlled  by 
the  designation  of  the  ship  by  name,  and  by  the 
unequivocal  stipulations  regarding  the  cargo  to 
be  carried.  Brawley  \.  United  BtaUt,  B8  U.  S. 
168  [Bk.  24,  L.  ed.  6231;  NarringUmv.  Wright, 
115U.  8.  188,  ^Mianf.!.  8681;  iJarferv  WindU, 
6  E.  &  B.  m-.AthbumtT  v.  Bakhen,  7  N.  T.  262; 
.fcn'i  v.  Xfcsson,  1  C.  P.  D.  J 35.    The  refusal 


of  the  charterers  to  accept  her  cannot  therefore 
be  justified. 
2.  Theconcludingclauseofthecharter-oarty, 


by  which  " 


i  the  L 


e  and  faithful  perform- 


ments"  the  parties  bind  themselves,  their  heirs, 
executors,  administrators  and  assigns,  nnd  also 
the  vessel  and  freight,  and  the  merchandise  to 
be  laden  on  board,  each  to  the  other,  "  in  the 
penal  sum  of  estimated  amount  of  freight," 
is  clearly  not  a  stipulation  for  liquidated  dam- 
ages, but  a  penalty  to  secure  the  payment  of 
the  amount  of  damage  that  either  party  may 
actually  suffer  from  any  breach  of  the  con- 
tract. 

The  principal  object  of  this  clause  appears  to 
be  to  pledge  the  shfp  and  freight  as  security 
for  the  performance  of  the  agreements  of  the 
owner,  on  the  one  hand;  and  the  merchandise 
to  be  laden  on  board,  as  security  for  the  per- 
formance of  the  agreements  of  the  charterer. 


,  and  a  failure  to  perform  it  in  any  par- 
ticular, however  slight;  and  for  any  breach, 
whether  total  or  partial,  a  just  compensation 
can  be  estimated  in  damages. 

At  the  common  law  indeed,  before  the  Stat- 
ute of  8  &  6  Wm.  Ill,  cb.  11,  §  8,  judgment 
might  have  been  rendered  for  the  full  amount 
of  the  penalty.  But  In  a  case  like  this,  a  court 
of  equity  would  stay  proceedings  at  law,  upon  [361] 
payment  of  the  damages  actually  suffered. 
Clark  v.  Barnard,  108  0.  S.  436,  453  [Bk.  27, 
L.  ed.  780,  786]  et  teg.;  Sloman  v.  Waiter,  1  Bro. 
Ch.  418;  Inn  Newman,  4  Oh.  D.  724.  And 
at  the  present  day,  even  a  court  of  law  would 
regard  such  a  clause  in  such  a  contract  as  a 


S.  bk.  5,  L.  ed.  384];  Van  Barm  v.  L  „  . 
How.  461,  477  [52  TJ.  8.  bk.  18,  L.  ed.  771. 
7771;  Higgintoa  v.  Wdd,  14  Gray,  165;  Harriwn 
v.  Wright,  18  East,  813. 

In  Abbott  on  Shipping,  Snec's  ed.  pi  4,  ch.  2. 
§  2,  speaking  of  charter-parties,  it  is  said  that 
"  it  is  usual  for  each  of  the  parties  to  these  con- 
tracts to  bind  himself,  bis  heirs,  executors  and 
administrators,  and  the  owneror  master  to  bind 
the  ship  and  her  freight,  and  the  merchant  the 
cargo  to  be  laden,  in  a  pecuniary  penalty  for 
the  true  performance  of  their  respective  cove- 
nants; this  is  commonly  done  by  a  clause  at 
the  end  of  the  instrument.  Such  a  clause  is 
not  the  absolute  limit  of  damages  on  either 
side;  the  party  may.  if  he  thinks  fit,  ground 
his  action  upon  the  other  clauses  or  covenants, 
and  may  in  such  action  recover  damages  beyond 
the  amount  of  the  penalty.  If  in  justice  they 
shall  be  found  to  exceed  it.  On  the  other  hand, 
if  the  party  sue  on  such  a  penal  clause,  be  can- 
not in  effect  recover  more  than  the  damage  ac- 
tually sustained." 

In  such  cases,  accordingly,  the  courts  of  the 
United  States,  sitting  in  admiralty,  award  the 
damages  actually  suffered,  whether  thev  exceed 
or  fall  short  of  the  amount  of  the  penalty.  The 
Salem'*  Cargo,  1  Sprague,  389;  The  MarctHa,  1 
Woods,  802.  In  England  and  in  this  country, 
a  court  of  admiralty,  within  the  scope,  of  its 
powers,  acts  upon  equitable  principles:  and 
when  the  facts  before  it,  in  a  matter  within  its 
Jurisdiction,  are  such  that  a  court  of  equity 
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1885.  Bxll  v.  First  National  Bah*.  878-881 

would  relieve,  ind  s  court  of  law  could  not,  ft  ber  80,  sod  that  it  was  by  reason  of  the  failure 
is  the  duty  of  the  court  of  admiralty  to  grant  of  tbc  charterers  to  accept  tic  ship,  furnish  a 
relief.  The  Juliana,  2  DobsoD,  504,  521;  The  cargo  and  comply  with  their  contract,  thai' the 
Harriett,  1  W.  Rob.  162,  102;  Tim  Virgin,  8  owner  suffered  damages  to  the  amount  decreed. 
Pet  538,  550  [83  U.  S.  bk.  S.L.  ed.  1036,1040];  no  error  in  law  ia  shown  in  the  decree;  and  It 
Brown  v.  Lull,  2  Bumn.  443;  Ball  v.  HurOml,  ia  not  open  to  revision  by  this  court  in  matter* 
Taney,589,  600;  Richmond  v.  New  Bedford  of  fact  Act  of  February  16,1875,  chap.  77,§1, 
Copper  Ob.  2  Lowell,  815.  18  Stat,  at  L.   815;  The  Abboleford,   88  0.  8. 

The  provisions  of  the  Civil  Code  of  Louiai-  440  [Bk.  25,  L.  ed.  1681;  The  Franci*  Wright, 
ana,  and  the  decisions  of  her  Supreme  Court,    105  U.  S.  381   [Bk.  26,  L.  ed.  1100]-  The  Oon~ 
tend  to  show  that  in  the  courts  of  that  State,  in   nemara,  108  U.  S.  S52  [Bk.  27.  L.  ed.  751], 
case  of  a  total  breach  of  the  contract  by  one      Decree  affirmed. 

party,  the  other  might  have  judgment  for  the      Tmecopv.    Teet;  __^_  .,       „_,,,», 

full  amount  of  the  penalty  stipulated  by  the  jMU«  H.McKenney.Ctork.dup.Court,  V.I. 

parties,  although  for  a  partial  breach  he  could 

only  recover  his  actual  damages.      Louisiana 

Civil  Code  of  1870.  arts.  1045,  2117,2124,  2135,    mT\n>TTRT-v  bft  r  ™  .r      m   /-  m— 

2127;  M-Nair  v.  Thomp*m.  5  Mart.  (La.)  52S;    HUMPHREY  BELL  M  "■■•  &&■  **  *»"•.   [373] 

503,  564;  Engliih  v,  Latham,  3  Mart.  (La.)  N.  °- 

S.  88;  WtUh  v.  Thorn,  16  La.  Ann.  188,  196; 

Barrow  v.  Bloom,  18  La.  Ann.  278. 

But  the  law  of  Louisiana  does  not  govern 
this  question,  whether  it  ia  treated  as  a  question  (See  8.  C  Reporter1!  ed.,  87B-88S.) 

of  construction  of  the  contract  of  the  parties,  _  .     _ 

or  as  a  question  of  judicial  remedy. 

If  it  is  considered  as  depending  upon  the  in- 
tent of  the  parties  aa  manifested  by  their  writ- 
e  of  that         ' 


t,  the  performance  of  that  contract 
is  to  be  regulated  by  the  law  which  they  must 
be  presumed  to  have  had  in  view  when  they 
executed  it.  Wnyman  v.  Southard,  10  Wheat  1, 
48  {23  U.  8.  bk.  6,  L.ed.  252, 264);  Pritchard  v. 
Norton,  106  U.  S.  124  [Bk.  27,  L.  cd.  104]. 
Americans  and  Englishmen  entering  into  a 
charter-party  of  an  English  ship  for  an  ocean 
voyage,  must  be  presumed  to  look  to  tbc  gen- 
eral maritime  law  of  the  two  countries,  and  not  „.  irmrorn.  ■  ■..  m.......  i- „r  ■1,.tt.,h-, 

to  the  local  law  of  the  State  in  which  the  con-  T»  ERROR  to  the  Circuit  Court  of  the  United 

tract  ia  sinned  ■*■  BtaCea  tor  the  Northern  District  of  Illinois. 

If  it  is  considered  as  a  question  of  the  remedy  Thehistory  and  facts  of  the  case  appearin 

and   relief  to  be  judicially   administered,  the  the  opinion  of  the  court          ,.,._.      __ 

equity  and  admiralty  jurisdiction  of  the  courts  <*■  °-  H-  ??rto"'  '"  Plalnt,ff«  m  error: 

of  the  United  States,  under  tbe  national  Con-  .  The  pretended  protests  were  made  on  the 

atitutlon  and  laws,  is  uniform  throughout  the  ^J8  *«  drafts   were  due,  without  allowing 

Union,  and  cannot  be  limited  in  ita  extent,  or  days  of  grace.     Tbe  protests  were  premature. 

controlled  in  its  exercise,  by  the  lawB  of  the  ^^a™™.T"7Ul8rel1Id,^B$-,    „ 

several   States.      United  State*  v.  Bowland,   4  J^XlW?!  frp*M.  1  £?■  £ 

Wheat  10fl   ,17 17   R   T.k  4  T    ed   B2fil-    /j«.  (26  U.  S.  bk.  7,  L.-ed.  281;  Hoover  v.  Wue,  81 

«12M]i  KuJkl  v.  Sl»(fari,  12  How,  180  [58  J:  J***"*  "SLEafi  V  S?o,  S'  t  ,SJ" 

How.  268  [54  0.  8.   bk.  14.  L.  eii.  140];   TO.  *«-f>,[J  J»* '•  *g™&  <**  %£!£ 

Bl.ck,  52!  [66  0.  8.  ok.  17,  L.  ed.  180);  27*  »  N.  T.  1M;  ft"*  ;.  £"»*.  86  Mo.  475;  da* 

Uuimniil  Wall.  558  [88  U.  8.  bk.  22,  L.  »■  Anrf,  IB  111   601 

ed.  654];  Rev.  But.  8§  818  M4.  JW>.  ObarU.  A.  P»P~  and  H.  A. 

Tbe  circuit  court,  therefore,  rightly  held  that  G!£d,")p*  fordefennant  in  error: 

ibo  cb.rierer.werc  linbleonly  fortbe  amountof  ,  The  eceepmi'.  declaration  that  the  bill,  were 

damage,  which  their  S  of  tb.  cootract  d™_ «V  «  »d  s'.  ™  '/'K1"*;'"  ?"  *} 

had  actually  cauaed  to  tbe  owue,  of  tb.  .hip.  <™7  "V?  .J1"  jW"  «">  °»  """  ^J"  * 

8.  It  1.  contended,  in  behalf  of  the  charterera,  grate  aspired  on  thoae  datea. 

that  as  the  .hip  wa.  tendered  on  September  11,  .  "a   Neg.  InM   *?■&»■  »""»  »■  <*•* 

and  refuaed  in  writing  on  the  ne.t^ay,  It  wai  "•".  »»»  <"•  8  ' "°         ,.     _  , 

tbodutyof  tbemutarrndtbe  owner  at  onoo  »•  ■'«  lango.geof  Tomer,  tbe  acceptor  wa. 

to  eeek  another  cargo,  and  tbu.  preveot  any  equivalent  to  aaying  that  ataty  day.  would 

damage  that  might  follow,  iu.teadot  lyiugidle  terminal,  on  May  21.t  and  Slat  and  ..he  wtl- 

131      ™tilth.l.yd.yUod  eapired;  and  tfcrefore,  »cd  that  tbe,  dfd  matnro  on  those  tV: .and 

J      within  tbe  rS !  laid  down  in  Wm  v.  W  wm  tjen  dubooorrf.  ttrere,  wU  b.re  nodl» 

dorl,  105  ¥.  8.  224  [Bk.  26,  L.  ed.  1117],  no  t"£  fact  for  the  comidmation  of  tbo  Jury 

damage,  aboold  have  been  decreed.  Tb.e  authontie.  cited  bj ^p aintrft  ■?  errorlo 

But  lb,  circuit  conrt  having  found,  a.  fact.,  0>»  V*><  "•  »»•  inoonoat.nl  wtb  tba.  po* 

that  various  negotiations  were  pending  between  twns. 

tbe  parties  after  the  first  refusal  until  Septem-  «Heod  note  by  Itr.Juttice  BuTCEnroHD. 
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Illinois,  by  the  First  National  Bank  of  Chicago, 
as  indorsee,  agaiiiSt  the  plaintiffs  In  error,  co- 
partners under  the  name  of  Humphrey  Bell  & 
Co.,  as  the  drawers  of  three  bills  of  exchange. 
One  was  In  this  form: 

Canton,  111.,  March  4th,  1878. 
"Exchange  for  £850.00. 


ourselves,  in  London,  eight  hundred  and  fifty 
pounds  sterling,  value  received,  and  charge  to 
account  of  Humphrey  Bell  &  Co. 

To  Mr.  W.  D.  Turner,  Jr.,  Liverpool." 

Across  the  face  of  the  bill,  as  sued  on,  these 
words  were  written: 

"Accepted.  Payable  at  Messrs.  Barclay  & 
Co.,  bunkers,  London.  Due  31st  Hay. 

W.  D.  Turner,  Jr. 

The  foregoing  description  applies  to  each  of 
the  other  two  bills,  and  the  writing  across  its 
face,  except  that  each  was  for  £800,  and  one 
was  dated  March  11, 1678,  and  had  in  the  writ- 
ing across  its  face  "Due  81st  May,"  instead  of 
"Due  Slat  May." 

The  declaration  was  in  atrumjmt.  Each  of 
the  defendants  separately  pleaded  nan  astump- 
tit,  and  there  were  various  special  plea*,  on 
which  issue  was  Joined.  At  the  trial  the  court 
directed  the  jury  to  find  a  verdict  for  the  plain- 
tiff for  $10,937.13  damages,  which  was  done; 
and  for  that  amount,  with  costs,  a  judgment 
was  rendered  for  the  plaintiff,  to  review  which 
the  defendants  have  brought  this  writ  of  error. 

After  making  certain  necessary  proof,  the 
plaintiff  offered  in  evidence  the  three  bills,  and 
a  notary  public's  certificate  of  protest  accom- 
panying each.  The  bill  of  exceptions  says: 
"The  paper  introduced  and  read  in  evidence  as 
the  certificate  of  protest  of  said  £860  draft 
states,  that  on  the  21st  day  of  May,  1878,  at 
the  request  of  the  City  Bank  of  London,  the 
notary  public  exhibited  the  original  bill  ot  ex- 
{875)  change,  before  copied,  to  a  clerk  in  the  bank- 
ing house  of  Messrs.  Barclay  and  Company, 
bankers,  London,  where  the  said  bill  is  accepted 
payable,  and  demanded  payment  of  its  con- 
tents, which  demand  was  not  complied  with, 
but  the  said  clerk  thereunto  answered,  "  No  or- 
den,'  whereupon  the  said  notary  protested  the 
said  draft  agabiat  the  drawers,  acceptor  and 
Indorsera.  The  other  two  papers  introduced  as 
certificates  of  protest  of  the  other  two  of  said 
drafts  are  in  the  same  form,  and  state  the  pro- 
test to  be  in  each  case  the  same  day  they  are 
stated  to  be  due  in  the  acceptance  thereof." 
When  the  drafts  and  certificates  of  protest  were 
offered  In  evidence,  the  defendants  objected  to 
the  admission  of  each  of  them,  but  the  objec- 
tion was  overruled,  and  they  were  read  in  evi- 
dence, to  which  the  defendants  excepted. 

The  bill  of  exceptions  purports  to  set  forth 
oil  the  evidence  offered  by  either  of  the  parties 
on  the  trial,  but  there  is  no  evidence  showing 
any  presentation  for  payment  of  any  one  of  the 
bills  on  any  other  day  than  that  stated  in  the 
acceptance  as  the  day  It  was  due,  nor  Is  there 
any  evidence  showing  when  the  acceptances 
were  written  by  Turner,  although  his  deposi- 
tion taken  at  Liverpool,  sixteen  months  before 
410 


the  trial,  was  read  In  evidence  by  the  plaintiff. 
All  that  is  said  on  the  subject  in  that  deposition 
is:  "  The  hut  three  bills  for  £800,  £830,  and 
£800,  drawn  by  defendants  ou  me  and  accepted 
by  me,  and  which  matured  on  the  21st  May 
and  81st  May,  1878,  were  dishonored," 

At  the  close  of  the  evidence  on  both  sides 
and  before  the  charge,  the  defendants  requested 
the  court  to  Instruct  the  jury  as  follows, among 
other  things:  "That  the  bills  of  exchange  sued 
on  in  tills  case  are  what  are  known  to  the  law 


the  day  on  which  they  become  due  or  mature: 
that  such  a  bill  does  not  become  due,  In  fact  or 
In  law,  on  the  day  mentioned  on  its  face,  bat 
on  the  last  day  of  grace;  that,  unless  such  bills 
are  duly  protested  on  the  last  day  of  grace  (or 
on  the  second  day,  if  the  Inst  day  be  Sunday), 
such  protest  Is  not  duly  made,  and  the  drawers 
and  Endorsers  are  thereby  discharged  from  lia- 
bility upon  such  bills.  That,  if  the  jury  believe, 
from  the  evidence  and  under  the  instructions 
of  the  court,  that  the  bills  of  exchange  sued  on 
In  this  case  were  not  protested  upon  the  but 
day  of  grace  (or  upon  the  preceding  day,  if  the 
last  day  fell  on  a  Sunday),  then  the  verdict  of 
the  jury  must  be  for  tbedefendants."  The  court 
refused  to  instruct  as  requested  as  to  cither  of 
toe  above  points,  and  the  defendants  excepted 
to  each  refusal. 

The  court  then  charged  the  jury  that  the 
plaintiff  was  entitled  to  a  verdict,  and  directed 
them  to  render  a  verdict  for  the  plaintiff  for 
$10,937.13  damages,  which  was  done.  To 
such  ruling  and  direction  the  defendants  ex- 
cepted. In  the  charge  set  forth  in  the  bill  of 
exceptions,  the  views  of  the  court  on  the  ques- 
tions embraced  in  the  instructions  so  requested 
and  refused,  were  given  in  these  words:  "Sev- 
eral defenses  are  urged  against  the  plaintiffs 
right  to  recover.  First.  That  the  bills  were 
prematurely  presented  for  payment,  and  pro- 
tested; that  is,  ss  I  have  said,  the  bills  are  pay- 
able sixty  days  after  sight;  they  were  accepted 
by  Turner,  and,  by  the  terms  of  the  accept. 
ances,  were  made  payable,  the  two  first  on  the 
twenty-first  and  the  lost  on  the  thirty-first  of 
May,  '1878,  and  were  protested  for  non-pay- 
ment on  the  days  on  which  they  were  respec- 
tively mode  payable.  The  defendants  contend 
that,  as  the  law  allows  three  days  of  grace  on 
all  bills  of  this  character,  they  should  not  hare 
been  presented  for  payment,  or  payment  de- 
manded, until  three  days  after  the  date  named 
in  the  acceptance,  and  that,  therefore,  the  pro- 
tests ore  void  and  inoperative.  *  *  *  As  to  the 
first  point  made,  that  the  bills  were  prematurely 
protested,  which  is  equivalent  to  saying  they 
were  never  protested  at  all,  this  defense  raises 
of  law  upon  undisputed  facts.    The 


payable,  the  two  first  on  the  twenty-first,  and 
the  last  on  the  thirty -first  of  May,  1878,  and 
were  protested  for  non-payment  on  that  day. 
There  Is  no  proof  in  the  record,  nor  on  the 


when  they  were  presented  to  htm  for  accept- 
ance. The  law  applicable  to  these  bills,  giving 
sixty-three  days  from  the  time  t'icy  were  so 
sighted  until  they  were  due — that  is,  sixty  day* 
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ud  three  days  grace— Is  unquestioned,  and  ad- 
T]  tnttted  to  be  the  law  governing  the  rights  of 
the  parties  to  this  paper.  This  acceptor  saw 
lit  to  make  his  acceptance  payable  on  a  day 
certain;  and  I  am  of  opinion  that  the  court 
must  hold  that,  bj  the  terms  of  this  acceptance, 
be  intended  to  and  did  make  the  bills  payable, 
without  further  days  of  grace,  on  the  days 
named  In  bis  acceptance:  and  therefore  the  bills 
were  properly  protested  for  non-payment  on 
the  twenty-first  and  thirty-first  days  of  May." 
It  Is  contended  for  the  plaintiffs  in  error  that 
the  bills  were  prematurely  protested,  and  the 
drawers  were  thereby  discharged,  because  it 
does  not  appear  that  three  days  of  grace  were 
allowed,  and  that  the  court  erred  in  ruling  oth- 

It  was  said  by  Chief  Justice  Marshall,  In  de- 
livering the  opinion  of  this  court,  in  1828,  in 
Bani  of  Washington  v.  Triplett,  1  Pet.  39,  81 
[26  U.  8.  bk.  7,1.  ed.  87,  40]:  "The  allow, 
anceof  days  of  grace  Is  a  usage  which  pervades 
the  whole  commercial  woild.     It  is  now  uni- 


a  mercantile  character,  and  to  form  so 

completely  a  part  of  the  contract,  that  the  bill 
does  not  become  due.  In  fact  or  in  law.  on  the 
day  mentioned  on  Its  face,  but  on  the  last  day 
of  grace.  A  demand  of  payment  previous  to 
that  day  will  not  authorize  a  protest,  or  charge 
the  drawer  of  the  bill.  This  is  universally  ad- 
mitted, if  the  bill  has  been  accepted." 

The  days  mentioned  Id  the  acceptances  in 
this  cose,  as  those  on  which  the  bills  would  be- 
come due,  are  the  21st  and  31st  of  May  respect- 
ively, and  there  is  nothing  to  indicate  that  those 
days  are  the  last  days  of  three  davs  of  grace, 
computing  68  days  from  the  several  days  of  the 
writing  of  the  acceptances.  We  are  of  opinion 
that  it  must  appear  affirmatively,  in  the  cose  of 
bills  rjid  acceptances  like  those  in  question,  that 
the  acceptor,  in  designating  the  day  of  pay- 
ment by  the  word  "due,"  included  the  days  of 
grace,  or  the  day  so  designated  cannot  be  re- 
garded as  the  peremptory  time  for  presentment, 
without  any  additional  allowance. 

Blackslone  soys  (2  Com.  489)  that  where  an 
accepted  bill  is  not  paid  "within  three  days 
after  it  becomes  due  (which  three  days  are 
called  days  of  grace),"  it  may  be  protested  for 
nonpayment.  In  Cblttv  on  Bills,  p.  874,  it  Is 
sola  that  where  a  bill  is  payable  at  a  certain 
time  after  sight,  it  is  not  payable  at  the  precise 
lime  mentioned  In  the  bill,  but  days  of  grace 
are  allowed,  and  (p.  876)  that  they  are  always 
to  be  computed  according  to  the  law  of  toe 

5 Lace  where  the  bill  is  due,  which  in  England 
>.  376)  gives  three  days.  ClianeeUor  Kent  says 
(3  Com.  100, 101)  that  "  three  days  of  grace  ap 
ply  equally,  according  to  the  custom  of  mer- 
chants, to  foreign  and  inland  bills  and  promis- 
sory notes";  and  that  "the  acceptor  or  maker 
has,  within  a  reasonable  time  of  the  end  of  busi- 
ness or  brink  hours  of  the  third  day  of  grace 
(being  the  third  day  after  the  paper  falls  due) 
to  pay." 

Baron  Parke,  in  Oridge  v.  Sherborne,  11 
A  W.  874,  378,  States  the  rule  very  tersely,  in 
saving  that  days  of  grace  are  to  be  allowed  in 
all  cases  where  a  sum  of  money  is,  by  a  nego- 
tiable instrument, made  payable  at  a  fixed  day. 
Acceptances  like  those  in  question,  made  up- 
Wl]    on  bills  payable  so  many  days  after  sight,  ~~~ 

us  v.  a. 


occurrence.    But  no  reported  case  has 

been  found  hi  England  or  in  this  country  when 
such  an  acceptance  has  been  held  to  have  in- 
eluded,  by  mere  force  of  its  words,  ex  n  termini, 
the  days  of  grace. 

Some  coses  may  here  be  referred  to  which  go 
.  _  support  the  conclusion  at  which  we  have  ar- 
rived. In  Griffin  v.  Goff,  18  Johns.  428,  In 
1816,  a  promissory  note  dated  August  12,  was 
made  payable  on  the  1st  of  December  then  next; 
and  it  was  held  that  the  indorser  was  discharged, 
because  payment  was  demanded  of  the  maker 

i  the  1st  of  December  and  not  on  the  4th. 

In  Emner  v.  Creditors,  7  Mart.  N.  S.  640, 
In  1839,  a  bill  drawn  at  60  days'  sight  was  ac- 
cepted by  an  acceptance  which  was  dated  Sep- 
tember 12,  and  mode  payable  on  November  14, 
and  was  protested  on  the  latter  day.  It  was  al- 
leged that  the  holders  bad  lost  recourse  on  the 
drawers,  (1)  because  the  acceptance  was  made 
for  payment  on  the  63d  day  after  sight  instead 
of  the  60th;  and  (2)  because  it  was  protested  or 


of  November  was  the  peremptory  day  of  pay- 
ment, and  not  the  day  from  which  the  days  of 
grace  were  to  be  reckoned,  because  it  appeared 
from  the  face  of  the  bill  that  the  days  of  grace 
were  included  between  the  12th  of  September 
and  the  14th  of  November;  that  the  acceptance 
was  according  to  the  tenor  of  the  bill;  and  that 
the  protest  was  timely.  The  view  taken  was, 
that  a  dated  acceptance  is  not  vitiated  by  the 
express  designation  of  a  day  of  payment,  when 
that  day  is  designated  according  to  the  tenor  of 
the  bill;  and  that  when  it  appears,  from  a  com- 
parison of  the  tenor  of  the  bill,  the  date  of  the 
acceptance  and  the  day  designated  for  payment, 
that  the  latter  Is  the  third  after  the  expiration 
of  the  days  after  sight,  the  day  thus  designate  J 
is  the  peremptory  day  of  payment,  the  accept- 
ance is  according  to  the  tenor  of  the  bill,  and 
the  protest  on  the  day  expressly  designated 
is  timely.  In  Emner  v.  Creditors,  8  Hart.  K. 
S.  86,  another  case,  decided  a  week  after  the 
former  one,  the  acceptances,  which  were  of  bills 
drawn  at  60  davs'  sight,  were  not  dated,  but 
were  made  payable  on  a  day  named.  Proof  el 
to  the  day  of  acceptance  was  admitted, and,  that  [388] 
being  proved,  it  was  held  that  the  case  fell  un- 
der the  rule  in  the  case  in  7  Martin,  because  it 
clearly  appeared  that  both  the  days  of  sight  and 
those  of  grace  had  been  computed  and  Included 
between  the  date  of  acceptance  and  that  desig- 
nated as  the  day  of  payment.  These  views  were 
affirmed  in  another  caw,  In  1830^  -Emner  v. 
Creditor!,  1  La,  120. 

In  McDonald  v.  Lee"*  Administrator,  12  La, 
436,  in  1838,  a  note  dated  May  S,  1885,  payable 
on  the  8th  of  November,  1887,  "  without  defal- 
cation." was  held  to  be  payable  on  the  8th  of 
November,  1837,  and  not  before. 

In  Perkins  v.  Franklin  Bank,  21  Pick.  488, 
in  1839,  a  bank  post-note,  dated  December  7, 
1336,  was  mode  payable  In  seven  months,  with 
interest  "  until  due  and  no  interest  after."  On 
the  margin  were  written  these  words:  ' 'Due 
July  7,  1887."  It  was  held  that  the  bank  was 
entitled  to  grace  on  the  note;  and  that  the  mem- 
orandum on  the  margin  was  not  an  express 
stipulation  in  the  note  that  it  should  be  payable 


in  the  absence  of  such  a  stipulation. 
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days  to  the  debtor,  to  make  payment,  beyond 
the  time  at  which,  by  the  terms  of  the  note,  it 
becomes  due  and  payable."  In  regard  to  the 
memorandum,  "Due  July  7,  IBB,  he  aald: 
"Itsbowe  when  the  note  is  to  become  due,  and 
In  this  respect  corresponds  wjih  the  stipulation 
in  the  body  of  the  note.  The  time  it  becomes 
due  being  fixed,  the  statute  gives  three  days 
from  that  time  for  payment,  under  the  term 
'  grace,'  unless  the  contrary  be  expressly  stipu- 
lated. "  A  like  decision  was  made  in  MeeJian- 
iet  Bank  t.  Merchant!  Bank,  9  Met.  IS,  in 
1648. 

In  Boom  v.  Jfeiedl.  8  N.  Y.  100,  In  1858,  It 
was  held  that  a  negotiable  draft  on  the  cashier 
of  a  bank,  dated  October  5,  directing  htm  to 
pay  a  specified  sum  on  October  12,  could  not 
be  presented  for  payment,  so  as  to  hold  the 
drawer  and  indorser,  until  October  15. 

In  Cook  v.  Bmiek,  19  111.  598,  603,  in  185B, 
It  was  said  that  by  the  common  law  as  adopt- 
ed by  the  Legislature  of  Illinois,  "  A  bill  of  ex- 
change payable  on  a  given  day  does  not  mature 
till  three  days  after  the  day  appointed  on  its 
face  for  its  payment." 

In  Com  v.  Lorino,  5  Allen,  158,  in  1883,  it 
was  held  that  the  maker  of  a  note  which  Is  pay- 
able by  Installments,  at  future  times  certain, 
with  interest,  is  entitled  to  grace  on  both  the 


ie  principle  it  was  decided  in  Oridgt  v.  Sher- 
borne, vbi  tupra,  that  the  maker  of  a  prom- 
issory note,  payable  by  installments  on  days 
named  In  the  note,  was  entitled  to  days  of  grace 
od  the  falling  due  of  each  installment. 

The  case  of  Ivory  v.  State  Bank,  86  Mo.  475, 
In  1865,  was  like  that  of  Boom  v.  Newell,  vbi 
tupra.  A  negotiable  draft  on  a  bank  dated 
October  12,  Greeting  It  to  pay  a  specified  anm 
on  October  fez,  was  held  to  be  payablo  on  Octo- 
ber 28,  and  not  before. 

The  principle  dedoeible  from  all  the  authori- 
ties is,  that,  as  to  every  bill  not  payable  on  de- 
mand, the  day  on  which  payment  is  to  be  made 
to  prevent  dishonor  is  to  be  determined  by  add- 
ing three  days  of  grace,  where  the  bill  Itself 
does  not  otherwise  provide,  to  the  time  of  pay- 
ment ss  fixed  by  the  bill.  This  principle  Is 
formulated  into  a  statutory  provision  In  Eng- 
land, in  the  Bills  of  Exchange  Act,  1682,  45, 
46  Vict.  chap.  61,  §  14. 

In  the  present  case,  the  time  named  in  the 
acceptance  after  the  word  "due"  can' 


ed,  and  not  as  a  date  which  includes  days  of 
grace.  This  view  goes  to  the  foundation  of  the 
action,  and  makes  it  unnecessary  to  examine 
any  other  question,  and  leads  to  the  conclusion 
that  Out  judgment  mutt  be  reverted,  and  the  earn 
b*  remanded  to  the  Circuit  Court,  with  a  direc- 
tion to  award  a  new  trial;  and  it  it  to  ordered. 


DANA  SARGENT  akdMARTINH.  8TJLLI-     [348] 
VAN,  Exr..  and  EMILY  8.  STJLUVAK, 
Exrx.  of  Dakibl  Y.  Sullivan,  Deceased, 
Assignee  of  Dana.  Sabsxnt,  Apple., 

JOHN  A.  HELTON,  Sheriff  of  Escambia 
County,  Alabama,  JAMES  H.  GREEN, 
Sheriff  of  Escambia  County,  Alabama,  Suc- 
cessor In  Office  of  Said  John  A.  Helton, 
Yodno  M.  Rabb  and  McDuff  Mass,  and 
Young  M.  Rabb  and  McDtjfv  Mann  under 
the  Style  of  Rabb  &  Mann,  HENRY 
MORNINGST  AR,  and  JAMES  W.  MANN. 

(300  3.  O,  Reporter's  ed-,  K8-H5ZJ 


■where  s  sale  of  the  lands  at  a  bankrupt  estate 
basboenmadeandoonflnnedbrorderor  the  bank- 
ruptcy court,  sod  the  lands  have  been  conveyed  by 

the  assignee,  the  Circuit  Count  of  the  United  State* 
Is  without  Jurisdiction  st  the  suit  of  the  purchaser 
to  enjoin  a  sale  of  the  same  lands  about  to  be  mads 
upon  tbu  order  of  a  state  court. 

[No.  80.1 
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sole  plaintiff  at  the  commencement  of  the  suit 
In  the  circuit  court  His  bill  wss  filed  July  10, 
1879.    It  alleged  in  substance  as  follows: 

The  Pensacola  Lumber  Company,  a  corpora- 
tion of  the  State  of  New  York,  was,  on  Feb- 
ruary 27,  1876,  adjudicated  bankrupt  by  the 
District  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  and.on  Urn  18th 
day  of  May  following,  a  deed  of  assignment  of 
all  the  property  of  the  bankrupt  was  executed 
to  the  assignee  in  bankruptcy.    The  p ~~ 


ibia  County,  In  the  State  i  _ 
bama.  Underadecreeof  thebankruptcycourt, 
made  on  December  22,  1875,  these  lands  were 
sold  at  public  sale  on  January  5,  1878,  In  the 
City  of  New  York,  and  were  purchased  by  [349] 
Dana  Sargent,  one  of  the  plaintiffs.  The  sab 
was  confirmed  by  the  court  on  January  18, 1876, 
and,  Sargent  having  complied  with  the  terms  of 
sale,  on  the  25th  of  the  same  mouth  the  as- 
signee conveyed  the  land  to  him,  and  he  at  once 
took  and  still  retained  possession  of  them.  A 
few  days  before  the  Pensacola  Lumber  Co.  was 
adjudicated  bankrupt,  towit:  on  the  18th,  19th 
and  23d  of  February,  1875,  all  of  the  defend- 
ants respectively,  except  the  sheriff  of  Escambia 
County,  commenced  actions  against  ft  by  attach- 
ment in  the  Circuit  Court  of  Escambia  County, 
Alabama,  and  the  writs  of  attachment  were 
levied  on  the  lands  above  mentioned  of  the  Pen- 
sacola Lumber  Co.  lying  In  the  County  of  Es- 
cambia. More  than  two  years  afterwards, 
to  wit:  at  the  fail  term  in  the  year  1878.  of  the 
Circuit  Court  of  Escambia  County,  that  court 

•Heat,  note  by  Mr.  Jmf  <c*  WOOD*. 
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rendered  final  judgments  against  the  Pensacola 
Lumber  Go.  in  all  the  attachment  suit*,  and  or- 
derod  the  lands  attached  to  be  sold  to  satisfy  the 
same,  hi  disregard  of  the  fact  that  the  attach- 
ments had  been  dissolved  by  the  adjudication 
of  the  defendant  aa  a  bankrupt  On  June  94, 
1879,  the  clerk  of  the  Circuit  Court  of  Escambia 
County  Issued  to  the  sheriff  an  order,  directing 
him  to  advertise  and  nil  the  lands  attached,  In 
obedience  to  the  Judgments  condemning  them 
to  be  sold,  and  the  aherilf  was  about  to  execute 


thrown  a  cloud  upon  the  title  of  Sargent  to  the 
lands,  and  had  impaired  their  value;  thai  the 
execution  of  the  order  of  sale  would  still  further 
Increase  the  cloud  upon  the  title,  and  further 
depreciate  the  value  of  the  lands,  Impair  plain- 
tuTs  business  and  credit,  and  inflict  an  injury 
for  which  he  could  obtain  no  satisfaction, 
owing  to  the  insolvency  of  the  defendants  and 
the  Insufficiency  of  the  sheriff's  bond  and  estate; 
and  that  the  lands,  consisting  of  ninety  odd  sec- 
tions and  parts  of  sections,  would  probably,  if 
sold,  be  bought  by  many  persons,  and  thus 
plaintiff  would  be  involved  in  a  multiplicity  of 
suits  to  vindicate  his  title. 


i!  final  bearing,  by  consent  of  the  par- 

n  amendment  was  made  to  the  bill,  by 

whichDanielF.  Sullivan,  who  was  represented 
to  be  the  assignee  of  Dana  Sargent,  the  pur- 
chaser of  the  lands,  was  made  a  party  plaintiff. 

The  defendants  demurred  to  the  bill  on 
several  grounds,  among  which  were  that  the 
bill  was  without  equity,  and  the  court  without 
Jurisdiction.  The  Circuit  Court  made  a  decree 
by  which  the  demurrer  was  sustained  and  the 
bill  dismissed.  From  that  decree  the  plaintiffs 
appealed. 

Jfettr*.  Ctuu-loe  E.  Mayer,  Richard  L. 
QunpbeH  and  Lewi*  Abraham,  for  appellants. 

Mr,  H.  A,  Herbert,  for  appellee*. 


Mr.  Jvtiee  Woods  delivered  the  opinion  of 
toe  court; 

Section  720  of  the  Revised  Statutes  of  the 
United  States  provides  "that  the  writ  of  in- 
junction shall  not  be  granted  by  any  court  of 
the  United  States  to  stay  proceedings  in  any 
court  of  a  Stale,  except  in  cases  where  such  in- 
junction maybe  authorised  by  any  law  relating 
to  proceedings  In  bankruptcy." 

The  sole  purpose  of  the  bill  In  this  case  _ 
to  restrain  the  execution  of  an  order  of  the  Cir- 
cuit Court  for  the  County  of  Escambia,  acourt 
of  the  State  of  Alabama;  and  no  relief  which 
upon  the  averments  of  the  bill,  this  court  could 
grant  would  be  effectual  without  the  writ  of 
injunction  prayed  for.  The  Circuit  Court  of 
the  United  State*  was,  therefore,  deprived  of 
power,  by  the  section  just  quoted,  to  protect  the 
rights  of  the  plaintiff ,  unless  the  writ  of  injunc- 
tion was  authorized  by  the  law  relating  to  pro- 
ceedings in  bankruptcy.  Hainan.  Carpenter, 
tl  U.  8.  254  [Bk.  38,  L.ed.  84S];  Dial  v.  Sq/- 
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mridt,  08  U.  B.  840  [Bk.  24,  L.  ed.  0441.  In  a 
timely  rah  brought  by  the  assignee  (n  bank- 
raptor,  there  is  no  doubt  that,  upon  a  proper 
showing,  the  circuit  court  might  have  enjoined 
proceedings  in  the  attachment  raits  In  the  state 
court    This  Is  the  express  ruling  In 


But  the  plaintiff  in  this  case  is  not  the  ai_ 
tn  bankruptcy.  Sullivan,  the  transferee  of  8u 
gent,  thevendeestthebenkruptcysale,  was  the 
real  plaintiff  and  the  only  patty  who,  at  the  final 
hearing.askedforthelnjunction.  The  question 
therefore  is.  Does  any  law  relating  to  procecd- 


bapknvptcy  sale  or  his  vendee,  to  stay  proceed- 
ings. In  a  *t*te  court? 

There  Is  no  Act  of  Congress  expressly  Author- 
ising a  Circuit  Court  of  the  United  Stales  to  re- 
strain by  injunction,  even  at  the  suit  of  an  as- 
signee in  bankruptcy,  proceedings  tn  a  state 
court     The  case  of  Chapman  v.  Brevier,  vM 


selling  the  property  of  the  bankrupt,  upon  exe- 
cution issued  out  of  the  state  court.  The  ju- 
risdiction to  Issue  the  writ  In  that  case  was 
placed  by  the  court  upon  section  6024  of  the 
Revised  Statutes,  which  authorized  the  District 


strain  by  injunction  all  persons  from  interfering 
with  the  debtor's  property;  and,  upon  section 
4979,  which  gives  the  Circuit  Court  concurrent 


verse  interest  in  any  property  transferable  to  or 
vested  In  him.  The  court,  in  the  case  cited, 
said;  "It  must  be  held  that  Congress,  in  au- 
thor! ring  a  suit  In  equity  In  a  case  like  the 
present,  has.  ta  order  to  make  the  other  relief 

Snted  completely  effective,  authorized  an  ta- 
ction a*  necessarily  Incidental  and  conse- 
quent to  prevent  further  proceedings  under  the 
levies  already  made  and  new  levies  under  the 

Kdgment"  The  case  makes  it  clear  that  the 
junction  to  stay  proceedings  in  a  state  court 
fa  only  allowed  by  the  statute  for  the  purpose  of 
aiding  the  assignee  tn  bankruptcy  to  discharge 
hi*  duty  and  of  protecting  the  property  of  the 
bankrupt  estate  for  the  equitable  distribution 
among  the  creditors.  But  there  is  no  Act  of 
Congress  from  which  can  be  inferred  authority 
to  a  court  of  the  United  States  to  issue  an  In- 
junction to  restrain  proceedings  of  a  state  court 
at  the  instance  of  a  purchaser  at  a  bankruptcy  [352] 
■ale,  or  of  bis  vendee. 

The  right  of  the  assignee  in  bankruptcy,  by 
section  80B7  of  the  Revised  Statutes,  to  maintain 
any  suit  touching  any  property  or  rights  of 
property  transferable  to  or  vested  in  him  againa' 
any  person  claiming  an  adverse  interest  la  cut 
off  by  section  0067  of  the  Revised  Statutes,  by 
the  lapse  of  two  years  from  the  time  the  cause 
of  action  accrued. 

But  the  contention  of  the  plaintiff  In  this  case 
Is  that  the  Bankruptcy  Act,  without  limitation 
of  time,  allows  a  purchaser  at  a  bankruptcy 
sale,  or  his  vendee,  to  sue  out  a  writ  of  injunc- 
tion from  a  federal  court  to  restrain  proceed- 

'     that  right 
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ings  in  a  state  court,  while  it  denies  tl 
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ruptcV  and  allows  It  to  him  only  for  two  yean  *i?9&£2veFbrtolE!i  of  a  State  or  bv 
after  Mb  cause  of  action  has  accrued.  authority,   a  ui,  assessment,  servitude  or  i 


authority,    a  Ui.  assessment,  servitude  or  other 


ie  argument  against  the  Jurisdiction  In  this  ■■  burden  Is  imposed  upon  property  for  the  public  use, 

U  cfear.    The  suit  was  not  brought  until  I  ^K?™?£*%2&lZ *™' """"*' 

after  the  lands  in  controversy  had  been  '  j,»t££Te  ju&isSSi? ,,..™,.. 

sold  and  conveyed  by  the  assignee,  and  the  pur-   deprive  the  owner  of  bis  property  « 


chaser  had  been  put  in  possession.    Neither  the  ^^SU*  'H,'  n™_t»,,«™  ^  h-_. i™  .1—  a. 

assigneenorthccreditorsofthebankruptestate  ^artofSbS?ft^£3f5K 

had  any  further  interest  In  or  concern   with  purposes  of  taxutiou,  and  the  valuation  or  different 

tbem.    They  had  been  fully  administered,  the  ""J^Ja^?^™*  5"*ho2i,    „  ,„  ,  ,„„,,  „_ 

purchase  money  had  been  psid  to  the  assignee.  tuVS^^aa^^o^foV^r^SvS: 

nod  the  lands  no  longer  formed  any  part  of  the  nation  and  taxation.    If  the  mode  of  valuation  to 

assets  of  the  bankrupt  estate,  and  no  proceed-  "J™  prooe"  ?r  "I"'  V  "H"6™™  ta  some  details 

nyto  th.  takruw  court  co.ld  1.™  j»7  ^^^^WpS.S'Sr.&'S 

reference  to  them.     There  is,  therefore,  no  law  the  equalprotectlun  of  the  lain. 


relating  to  proceedings  in  bankruDtcy  which  8.  lire  (institution  and  a  statute  under  it  win  be 

authorizes  the  lnlunc&n  prayed  for.  construed  tether  u ions Jaw 

Thecaseof2fe(ritfiT.&totop»r,  108D.8.  ArmuAfieX  k?7s  Tra    rwJ  v«  m  mm 

494  [Bk.  26,  L.  ed.  497].  cited  bfcounael  for  Argwd  °*- 16'  *  *"*■  ■nwWrf  ***  "'  m 

plaintiff,  merely  decided  that  a  court  of  the  ._,.  ™»,»,,,.             _ 

United  States  could  enforce  its  own  Judgment  TN  ERROR  to  the  Court  of  Appcala  of  the 

in  a  replevin  suit  removed  from  a  state  court,  -1-  Commonwealth  of  Kentucky. 
by  enjoining  the  defeated  party  from  proceed* 

Ids  on  the  replevin  bond  in  the  court  from  Statement  by  Mr.  Juttiee  Matthews: 

which  the  cause  had  been  removed,  the  condl-  The  Commonwealth  of  Kentucky  broughtltt 

tlon  of  the  bond  having  been  satisfied  by  the  several  actions  against  the  Railroad  Companies 

judgment  of  the  federal  court  In  favor  of  the  above  named  as  plaintiffs  in  error  respectively, 

obligor.    The  court  further  held  that  the  bill  to  recover  the  amounts  of  certain  taxes  levied 

tiled  for  the  purpose  of  restraining  the  defend-  against  each  of  them,  under  the  pro  visions  of 

ant  was  merely  ancillary  to  the  replevin  suit,  it*  "An  Act  to  prescribe  the  mode  of  ascertaining 

object  being  to  secure  to  the  defendant  therein  the  value  of  the  property  of  railroad  companies 

the  fruits  of  hte  Judgment   The  authority  cited  fortaiation,  and  for  taxing  the  same,  "approved 

does  not  tend  to  sustain  the  Jurisdiction  of  the  April  S,  1878.    (Bullitt  &  Feland'a  Gen'l  Stats, 

court  in  this  case.  of  Ky.  1881,  p.  1019.) 

Decree  affirmed.  As  the  validity  of  this  statute  Is  drawn   In 

True  oopv.  Test.-              „  question  in  these  actions,  it  is  here  set  out  in 

James  H.  MoKenuoy,  Clerk,  Sup.  Court,  TT.  B.  fyj)  u  follows: 

"  Sec.  1.  Be  it  enacted,  by  the   General  At- 

— —  tembly  of  the  Commonwealth  of  Kentucky,  That 

the  president  or  chief  officer  of  each  mlroad 

,8«1J   OmCINNATT.  NEW  ORLEANS  urn  TEX-  ~«^y.  w  otter  corporation  owntog  a  ratV 

AH  PAPTFin  R   H   on     w»  &.  m-  road  lying  In  this  State,  shall,  fn  the  month  of 

AB  PACIFIC  R.  R.  CO.,  Plff.  In  Brr.,  July  &,  JVj,  yeu  Ktara  ^  a,,,  AudJtOT  # 

•■  Public  Accounts  of  the  State,  under  oath,  the 

COMMONWEALTH  OF  KENTUCKY.  t0IsJ  length  of  such  railroad,  including  the 

___  length  thereof  beyond  the  limits  of  the  State, 

and  designating  its  length  within  this  State, 

LOUISVILLE  AMD  NASHVILLE  R.  R.  CO.,  and  In  each  county,  city  and  Incorporate  town 

Fiff.  in  Brr.,  therein,  together  with  the  average  value  per 

mile  thereof,  for  the  purpose  of  lielng  operated 

„     '  „  as  a  carrier  of  freight  ana  passengers,  including 

8AM14L  engines  and  cars  and  a  list  of  the  depot  grounds 

and  improvements  and  other  real   estate  of 

CHESAPEAKE,  OHIO  un>  SOUTHWEST-  tno  *™  company,  and  the  value  thereof,  and 

ERN  n   n    nil     Ptir  i.  w„  the  respective    counties,  cities   and   incorpo- 

JfiKH  «.  K.  DO.,  Flff.  in  Brr,,  nXeA  „„„„,  m  WQich  ^  (ame  aro  locateX 

*■  That  if  any  of  said  railroad  companies  owns 

SAME.  or  operates  a  railroad  or  railroads  out  of  this 

m~.  m  •»   =—    ■    .  _.    „  _    _   _  _  State,  but  to  connection  with  its  road  In  this 

(Bee &[&,  BepertBrteO.     KV.  R.  H.  Ite  Oast,"  g[ate>  the  president  or  chief  officer  of  such 

company  shall  only  be  required  to  return  such 

CbnsKttrffonoi  taw— J4th    Amendment— "due  proportion  of  the  entire  value  of  all  its  rolUng 

ww*»  of  fats"—  "equal  protection  of  ike  f*°*  *•  *e  number  of  miles  of  Its  railroad la 

lows"— valuation  and  taxation  of  railroad  thh  Staw  beare  to  the  who,e  number  of  mike 

prop*rtf-~ActQftkt  Legitlaturt  of  Kentucky  operated  by  said  company  In  and  out  of  this 

pfApras,  ms—^iditv  of~cmttrveUon  8tB.^      .  _   .   .     „            ... 

"Sec.  9.  That  should  any  railroad,  or  part  of 

1.  "  Doe  process  of  law,"  as  applied  to  proosed.  ■  hne  of  railroad,  in  this  State,  be  to  the  honds 

hum  for  the  lev*  and  oolleotJon  of  taxes,  does  not  or  under  the  control  of  a  receiver  or  other  pnr- 

gfiJ  ^oonSde^eisentlsJ  Stte'vauaiS'of^  *on'  bl order  or  (!ec.re?,  °.f  *??  f°urt  ln  ^"W 
cefver  or  other  p« 
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>  returned,  Bud  in  such  manner 


"Sec.  a  That  the  governor  of  the  Si 
before  the  first  day  of  August,  1878, 
point  three  disinterested  freehoMen,  t 
tbis  State,  who  snail  constitute  a  Board  of 
Equalization,  who  shall  meet  annually  at  the 
office  of  the  auditor  in  Frankfort,  on  the 
first  day  of  September  In  each  year,  a  ma- 
jority present  constituting  a  quorum  for  the 
transaction  of  business;  and  at  the  said  meet- 
ings the  auditor  shall  lav  before  them  the  re- 
turns mode  to  him  under  this  Act,  and  any 
schedules  and  valuations  is  he  may  have  made 
iiuderthesecondaection  hereof;  and  should  the 
valuations,  or  any  of  them,  in  the  judgment  of 
mid  board,  be  either  too  high  or  too  tow,  they 
shall  correct  and  equalize  the  name  by  a  proper 
increase  or  decrease  thereof.  Said  board  shall 
keep  a  record  of  their  proceedings,  to  be  signed 
by  each  member  present  at  any  meeting;  and 
the  said  board  is  hereby  authorized  to  examine 
the  books  and  property  of  any  railroad  com- 

Kf  to  ascertain  the  value  of  its  property,  or  to 
e  them  examined  by  any  suitable  disiutur- 
ested  person,  to  be  appointed  by  thorn  for 
purpose.  The  memliere  of  said  board  shall 
their  office  for  the  term  of  four  years,  and  shall 
receive  for  their  services  ten  dollars  per  day 
and  all  traveling  and  other  neccssnryeji  peases 
whilst  in  actual  service;  Prodded,  That  said 
service  shall  not  be  for  a  longer  period  of  time 
[324]  than  twenty  days  in  any  one  year;  and  before 
proceedlngU  act  under  their  appointment,  they 
shall  take  an  oath  before  the  governor  of  the 
State,  that  they  will  faithfully,  and  impartially 
perform  their  duties  as  members  of  said  Board 
if  Equalization;  and  In  the  case  of  the  death, 
resignation  of  either,  or  failure  to  act,  the  gov- 
ernor shall  illl  the  vacancy  by  another  appoint- 

"  Sec.  4.  The  same  rate  of  taxation  for  state 
purposes  which  is  or  may  be  in  any  year  levied 
on  other  real  estate  in  this  Commonwealth 
■hall  he  and  is  hereby  levied  upon  the  value 
so  found  by  the  said  board,  of  the  railroad, 
rolling  stock  and  real  estate  of  each  company; 
and  the  same  rate  of  taxation  for  the  purposes 
of  each  county,  city,  town  or  precinct,  In  which 
any  portion  of  any  railroad  is  located,  which 
is  or  may  be  in  any  year  levied  on  other  real 
estate  therein,  shall  be,  and  is  hereby,  levied 
on  the  value  of  the  real  estate  of  said  company 
therein,  and  of  the  number  of  miles  of  such  road 
therein, reckoned  as  of  the  value  of  the  avers. 


pieced  its  valuations  each  year  the  Auditor  of 
rublic  Accounts  shall  notify  the  clerk  of  each 
county  court, of  the  amount  bo  assessed  for  tax- 
ation In  his  county,  and  each  railroad  company 
ot  the  amount  of  its  assessment  for  taxation 
Ilk  l\  8. 


lug  laws  in  this  State,  authorizing  the  a 
tneht  and  taxation  of  the  property  of  railroad 
'by  counties,  cities  or  incorporated 


after  assess,  levy  or  collect  any 

property  of  railroad  companies  of  this  State, 

except  as  provided  by  this  Act. 

"Sec  8.  All  taxes  levied  under  the  provisions 
of  this  Act  shall  be  paid  on  or  before  the  10th 
day  of  October  in  each  year;  end  for  a  failure 
to  pay  the  same,  the  officers  of  the  said  com- 
panies shall  be  subject  to  the  same  penalties  to 
which  they  are  now  subject  for  a  failure  to  pay 
the  taxes  now  levied  by  law.  And  the  taxes 
in  behalf  of  the  Commonwealth  may  be  recov- 
ered by  action  in  the  Franklin  Circuit  Court, 
and  those  in  behalf  of  the  counties  by  actions  [385] 
in  the  courts  of  civil  common-law  Jurisdiction 
in  such  counties,  respectively. 

"Sec.  A.  That  all  laws  in  conflict  with  this 
Act  are  repealed. 

"Sec  7.  Tbis  Act  shall  take  effect  from  its 
passage." 

The  powers  and  duties  conferred  by  this  Act 
upon  the  Board  of  Equalization  were,  by  a 
subsequent  Act  approved  April  10,  1882,  de- 
volved upon  the  Board  of  Railroad  Comission- 
era,  appointed  under  an  Act  approved  April  8, 
1882. 

These  actions  were  brought  In  the  Franklin 
Circuit  Court  In  pursuance  of  the  5th  section  of 
the  Act 

The  cause  of  action  against  the  Cincinnati, 
New  Orleans  and  Texas  Pacific  Railroad  Com- 
pany was  set  out  in  the  petition,  according  to 
the  practice  in  Kentucky,  as  follows: 

"The  plaintiff  states  that  the  defendant  is  a 
railroad  company  and  corporation,  and  Is,  and 
was  during  the  year  1883,  the  owner  of,  by 
lease,  and  operating,  a  line  of  railway  lying  in 
the  State  of  Kentucky  known  as  tbe  Ciudnnad 
Southern  Railway, and  the  same  constructed  un- 
der, and  chartered  and  incorporated  by  .an  Act 
of  the  General  Assembly  of  the  Commonwealth 
of  Kentucky,  entitled  'An  Act  to  authorize  the 
trustees  of  the  Cincinnati  Southern  Railway  to 
acquire  the  right  of  way  and  to  extend  a  line 
of  railway  through  certain  counties  In  this 
Commonwealth,'  approved  February  18, 1878. 

"Plaintiff  states  that  the  defendant,  for  the 

pose  of  assessment  and  taxation  for  tbe  year 
__  2,  as  required  by  law,  reported  to  the  Aud- 
itor of  Public  Accounts  of  the  State  of  Ken- 
tucky the  total  length  of  said  road  owned  and 
operated  by  it  as  aforesaid  and  the  value  thereof 
per  mile,  and  also  reported  its  engines,  cars, 
depot  grounds,  improvements  and  other  real 
estate,  and  the  value  thereof.    The  total  valu- 


ation of  said  roods,  including  sidings  and  other 

iblo  property  ,as  reported,  was dollars. 

Plaintiff  states  that  after  said  report  and 


ittbytl 

road  Co  to  mission  era,  who  by  law  constitute 

Board  of  Equalization  to  value  and  assess  the 

railroad  properly  of  the    State,  after   being 

sworn,  as  required  by  law,  met  on  the  first  day 

of  September,  1883,  at  the  office  of  tbe  auditor. 

in  Frankfort,  and  with  a  majority  of  said  board      [820  ] 
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present,  constituting  a  quorum,  the  auditor 
placed  before  them  the  valuations,  returns  and 
report  made  to  him  by  defendant. 

"  Plaintiff  states  that  said  Board  of  Equali- 
zation continued  its  sittings  from  da?  to  day. 
as  provided  by  law,  of  which  the  defendant  had 
due  notice;  and  plaintiff  avers  that  defendant 
did  appear  before  said  board  by  Its  officers, 
agents,  and  attorneys,  and  presented  such  facts, 
figures  and  information  and  argument  in  rela- 
tion to  the  valuation  and  assessment  for  taxa- 
tion of  its  said  property  as  it  saw  proper  to. 

' '  Plaintiff  states  that  said  board,  alter  a  f uU 
hearing  of  defendant,  by  her  officers,  agents, 
and  attorneys,  and  a  full  consideration  of  said 
returns,  reports,  information,  and  arguments 
before  them,  valued  and  assessed  for  taxation 
for  the  year  1883  the  defendant's  line  of  rail- 


rolling  slock,  engines,  can,  depot  grounds,  im- 
provements, and  other  real  estate,  at  the  sum 
of  $8,087,948,  and  on  the day  of  Sep- 
tember, 1883,  returned  and  filed  with  the  Aud- 
itor of  Public  Accounts  the  record  of  said  as- 
sessment and  valuation,  signed  and  attested,  as 
provided  by  law,  a  certified  copy  of  which, 
marked  'A,'  is  filed  herewith  as  a  part  hereof. 

"Plaintiff  stales  that  the  Auditor  of  Public 
Accounts,  before  the  10th  day  of  March,  1882, 
duly  notified  defendant  of  the  amount  of  its 
assessment  for  taxation,  and,  as  required  by 
law,  opened  an  account  with  defendant,  charg- 
ing it  with  the  sum  of  $26,633.42,  the  amount 
of  tax  due  the  State  of  Kentucky  upon  said  as- 
sessment and  valuation  of  the  defendant's 
property  for  the  year  1883  at  47+  cents  on  the 
one  hundred  dollars,  which  is  the  rale  of  taxa- 
tion prescribed  by  law  on  such  property,  and 
all  other  real  estate  of  the  Commonwealth.  A 
certified  copy  of  said  account  is  filed  herewith 
as  a  part  hereof,  marked  'B,' 

"  Plaintiff  stales  that  the  defendant  is  In- 
debted to  him  in  the  sum  of  $28,633.43,  taxes 
due  as  aforesaid  for  the  year  1882,  no  part  of 
which  has  been  paid. 

"Wherefore  plaintiff  prays  Judgment  against 
the  defendant  for  said  debt,  and  interest  from 
October  10,  1883,  and  for  her  costs  and  all 
proper  relief." 

In  the  case  against  the  Louisville  and  Nash- 
ville Railroad  Company,  the  petition  is  sub- 
stantially the  same,  except  the  averment  of  the 
valuation  of  its  lines  of  railroad,  which,  it  is 
alleged,  were  valued  and  assessed  at  the  sum  of 
$16,521,406,  on  which  the  amount  of  tax,  at 
47}  cents  to  the  one  hundred  dollars,  is 
873,736  68,  on  which  there  is  admitted  a  credit 
of  $25,000,  paid  January  33,  1888. 

The  taxable  property  of  the  other  plaintiff  in 
error,  the  Chesapeake,  Ohio  and  Southwestern 
Railroad  Company,  it  is  averred  In  the  petition, 
otherwise  substantially  the  some  as  in  the  other 
coses,  was  valued  and  assessed  at  $2,791,994, 
on  which  the  tax  levied  was  $18,361.98,  which 
is  credited  with  $6,798.83,  paid  January  5, 
1888. 

An  answer  was  filed  In  each  case,  but,  so  far 
as  they  raised  an  issue  of  fact,  they  were  with- 
drawn, and  the  causes  were  heard  on  demurrers, 
the  questions  of  law  being  such  as  arose  upon 
the  face  of  the  petitions. 

Judgments  were  rendered  in  favor  of  the 
418 


Commonwealth  in  all  the  cases,  and  were  af- 
firmed by  the  court  of  appeals;  and  thereupon 
the  present  writs  of  error  were  allowed  and 
have  been  prosecuted. 

Meuri.  C.  B.  SimraJJ,  Was.  IJndamy  and 
Holmes  Cummins,  for  plaintiffs  in  error: 

State  taxation  Is  embraced  in  the  14th 
Amendment.  San  Mateo  Tax  Came,  8  Am.  & 
Eng.  R.  R.Cos.  11;  Poindexterv.  Qretnkow,  114 
U.  3. 370, 397, 835,  836  (ante,  185. 199,  £03, 204.) 

Corporations  and  corporate  property  are 
within  the  14th  Amendment.  Morawetz,  Pri- 
vate Corp.  S  457,  and  authorities  cited;  Mar- 
thaUv.  B.  £0.  &  B.  Co.  16  How.  837 .W  U.  8. 
bk.  14,  L.  ed.  959,;  Sinking  Fund  Cote*,  99  U. 
S.  718  (Bk.  35,  L.  ed.  501);  Slaughter  Houu 
Out*.  16  Wall.  S3  (83  D.  8.  bk.  31,  L.  ed.  894); 
Butcher*  Union  Co.  v.  Oretcent  City  Co.  Ill  U. 
S.  746  {Bk.  38.  L.  ed.  585);  Louueilte  v.  Com- 
monwealth, 1  Duvall,  295;  L.  &  N.  R.R.  Co.  v. 
Commonwealth,  1  Bush,  353. 

The  taxpayer  is  entitled,  as  a  matter  of  right, 
to  notice  of  any  proposed  change  in  the  valua- 
tion of  his  property  for  taxation.  Siu/irt  v, 
Palmer,  74  N.  Y.  188;  Patten  v.  Green,  18CaL 
835;  Stale  Railroad  Tan  Gate*,  93  U.  S.  575 
(Bk.  S3,  L.  ed.  663);  S.P.R.R.  Co  v.  Rumll, 
8  Kan.  558;  Cooper  v.  Board  of  Work*,  106 
Eng.  Com.  Law,  180;  Cooley,  Tax.  266. 

As  to  what  is  constitutional  taxation,  see  Me- 
Qaillan'*  Cam,  9  Dana,  G1S;  Howell  t.  Bristol, 
8  Bush,  498;  Exchange  Bank  v.  Hina,  8  Ohio 
St.  15;  Gumming*  v.  A'lUional  Bank,  101  U.  S. 
158  (Bk.  25,  L.  ed.  90S). 

As  to  classification  of  railroad  property,  sea 
Applegate  v.  Emit,  8  Bush,  650;  E.  A.  P.  R. 
ft  Co.  v.  Eliiabethlouih,  12  Bush,  238;  C.  N.  0. 
A  T.P.R.R.  Co.  v.  Commonwealth,  81  Ky. 


The  terms  "  due  process  of  law  "as  used  in 
the  Federal  Constitution,  and  the  "  law  of  the 
land"  as  used  in  the  State  Constitution,  have 
never  been  construed  to  invest  the  citizen  with 
the  right  of  hearing,  notice,  or  appeal,  as  ap- 
plied to  the  taxing  power  of  the  State. 

Murray  v.  Hoboktn  Land  Imp.  Co.  18  How. 
376  (59  U.  S.  bk.  15,  L.  ed,  872);  McMillen  v. 
Andermn,  95  U.  8.  37  (Bk.  24,  L.  ed.  835); 
Davidton  v.  New  Orleans,  96  U.  S.  101  (Bk.  24, 
L.  ed.  618);  High-  v.  Shoemaker.  22  Col.  870; 
Weimar  T.  Banbury,  SO  Mich.  211;  Griffin  v, 
Dogan,  48  Miss.  17;  Doe  v.  Deawn,  11  Ga.  83; 
Cooley,  Tax.  89. 

The  power  of  the  Stale  In  the  whole  question 
of  regulating  and  apportioning  its  taxes  lias 
uniformly  been  held  unlimited.  McCullocIt  v. 
Maryland,  4  Wheat  438  (17  D.  B.  bk.  4,  L.  ed. 
606);  Providence  Bank  v.  Billing*,  4  Pet.  568 
(39  U.  S.  bk.  7,  L.  ed.  956);  St.  Louie  v.  Ferry 
Co.  11  Wall.  439  (78  U.  S.  bk.  30,  L.  ed.  194); 
State  Tax  on  Foreign-Held  Bond*.  15  Wall.  819 
(83  U.  B.  bk.  81,  L.  ed.  186);  Kirtland  v.  Hoteh, 
kit*,  100  U.  8.  491  (Bk.  35,  L.  ed.  558);  Young, 
blood  v.  Sexton,  82  Mich.  415. 

Mr.  Justice  Ma.tth.ewa  delivered  the  opin- 
ion of  the  court: 

Two  federal  questions  arise  on  the  record,     [331 J 
._  these  cases,  contained  in  the  following  prop- 
ositions affirmed  by  the  plaintiffs  in  ei 
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Pirst  That  the  Act  of  April  B,  187B,  and  the 
the  taxes  levied  In  pursuance  of  ft,  If  enforced, 
as  it  is  sought  to  be.  In  these  Judgments,  In  ef- 
fect take  tbo  property  of  the  defendants  below 
without  due  process  of  law;  and. 

Second.  That  they  constitute  a  denial  of  the 
equal  protection  of  the  lawa;  In  both  partic- 
ulars violating  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States. 

In  support  of  the  first  of  these  propositions, 
It  is  contended,  on  behalf  of  the  plaintiffs  In 
error,  that,  by  the  enforcement  of  these  Judg- 
ments] they  will  be  deprived  of  their  property 
without  due  process  of  law,  because  the  valua- 
tion of  their  property  under  (he  Act  is  made  by 
the  Board  of  Railroad  Commissioners  without 
the  tight  on  their  part  to  notice  of  the  proceed- 
ing, or  the  right  to  be  heard  in  opposition  to  any 
proposed  action  of  the  board  in  Its  progress. 

It  has,  however,  been  repeatedly  decided  by 
this  court  tbat  the  proceedings  to  raise  the  pub- 
lic revenue  by  levying  and  collecting  taxes  are 
not  necessarily  judicial;  and  that  "due  process 
of  law,"  as  applied  to  that  subject,  does  not  lm- 

aor  require  the  right  to  such  nonce  and  hear- 
as  are  considered  to  be  essential  to  the  va- 
sy  of  the  proceedings  and  Judgments  of 
Judicial  tribunals.  Notice  by  statute  is  gener- 
ally the  only  notice  given,  and  that  has  been 
held  sufficient.  "Id  judgingwhatls  'due proc- 
ess of  law,'"  said  Mr.  Jatlxee  Bradley,  In  Da- 
Kdnon  v.  JVetn  OrUant,  90  U.  S.  97, 107  [Bk,  24, 
L.ed.  610, 0201,  "respect  must  be  had  to  tie  cause 
and  object  of  the  taking,  whether  under  the 
taxing  power,  the  power  of  eminent  domain 
or  the  power  of  assessment  for  local  improve 
meats,  or  none  of  these;  and  if  found  to  be 
suitable  or  admissible  in  the  special  case,  It  will 
be  adjudged  to  be  'due  process  of  law';  but  if 
found  to  bo  arbitrary  oppressive  and  unjust. 
It  may  be  declared  to  be  not '  due  process  of 

In  It*  application  to  proceedings  for  the  levy 
l  and  collection  of  taxes.  It  was  said  in  XeMiUen 
v.  Andtr*>n,  95  U.  8.  87,  42  [Bk.  24,  L.  ed. 
885,  386],  that  It  "  Is  not,  and  never  has  been, 
considered  necessary  to  the  validity  of  a  tax," 
"that  the  party  charged  should  have  been  pres- 
ent, or  had  an  opportunity  to  be  present,  In 
some  tribunal  when  be  was  assessed."  This 
language.  It  la  true,  wai  used  In  the  decision  of 
a  case  in  reference  to  a  license  tax  where  all  the 
circumstances  of  its  assessment  were  declared 
ay  statute,  and  nothing  was  intrusted  to  the 
discretion  of  public  officers;  but,  In  the  Stale 
BaOnad  Tax  One*,  99  U.  S.  575, 010  [Bk.  28, 
L.  ed.  603,673],  where  the  ascertainment  of  the 
taxable  value  of  railroads  was  the  duty  of  a 
board,  as  in  the  present  cases,  whose  ass 
ment  waa  challenged  for  the  reason  that 
proceeding  was  not  "  due  process  of  law," 
want  of  notice  and  a  hearing,  it  was  said  by 
Mr.  JuttUe  Miller,  delivering  the  opinion  of  the 
court:  **  Thia  board  has  Hs  time  of  sitting  fixed 
by  law.  Its  sessions  are  not  secret.  No  ob- 
struction exists  to  the  appearance  of  anyone  be- 
fore it  to  assert  a  right  or  redress  a  wrong;  and 
to  the  business  of  assessing  taxes,  this  Is  all  that 
can  be  reasonably  asked.  ,r 

In  the  proceedings  questioned  In  these , 

there  was,  tn  fact  and  in  law.  notice  and  a  hear- 
ing.   The  railroad  company, by  Its  president 
chief  offlcer.ls  required  by  law,  t " 

us  r.  s. 
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time,  to  return  to  the  Auditor  of  Public  Ac- 
counts, under  oath,  a  statement  showing  "  the 
total  length  of  such  railroad,  including  the 
length  thereof  beyond  the  limits  of  the  State, 
and  designating  its  length  within  this  State, 
and  In  each  county,  city  and  Incorporate  town 
therein,  together  with  the  average  value  per 
mile  thereof,  for  the  purpose  of  being  operated 
as  a  carrier  of  freight  and  passengers,  includ- 
ing engines  and  cars  and  a  list  of  the  depot 
grounds  and  Improvements  and  other  real  es- 


corporated  towns.  In  which  the  same  are  lo- 
cated. That,  If  any  of  said  railroad  companies 
owns  or  operates  a  railroad  or  railroads  out  of 
this  State,  but  In  connection  with  Its  road  In 
this  State,  the  president  or  chief  officer  of  such 
company  shall  only  be  required  to  return  such 
proportion  of  the  entire  value  of  all  its  rolling 
stock  as  the  number  of  miles  of  Its  railroad  in 
this  Stale  bears  to  the  whole  number  of  mile*  [333 
operated  by  said  company  in  and  out  of  this 
State," 

This  return,  made  by  the  corporation  througrh 
Its  officers.  Is  the  statement  of  its  own  case,  in 
all  the  particulars  that  enter  Into  the  question 
of  the  value  of  Its  taxable  property,  and  may 
be  verified  and  fortified  by  such  explanations 
and  proofs  as  it  may  seem  fit  to  Insert.  It  is 
laid  by  the  Auditor  of  Public  Accounts  before 
the  Board  of  Railroad  Commissioners,  and  con- 
stitutes the  matter  on  which  they  are  to  act. 
They  are  required  to  meet  for  that  purpose  on 
the  first  day  of  September  In  each  year,  at  the 
office  of  the  auditor,  at  the  seat  of  government, 
when  these  returns  are  to  be  submitted  to  them. 
The  statute  declares  that,  "  should  the  valua- 
tion be  either  too  high  or  too  low,  they  shall  cor- 
rect and  equalize  the  same  by  a  proper  increase 
or  decrease  thereof.  Said  board  shall  keep  a 
record  of  their  proceedings,  to  be  signed  by 
each  member  present  at  any  meeting:  and  the 
said  board  is  hereby  authorized  to  examine  the 
books  and  properly  of  any  railroad  company, 
to  ascertain  the  value  of  Its  property,  or  to  have 
them  examined  by  any  suitable  disinterested 
person,  to  be  appointed  by  them  for  that  pur- 
pose." And  In  the  performance  of  these  duties, 
their  sessions  are  limited  to  a  period  of  not 
longer  than  twenty  days  in  any  one  year. 

These  meetings  are  public,  and  not  secret 
The  time  and  place  for  holding  them  are  fixed 
by  law.  The  proceedings  of  the  board  are  re- 
quired w  tenutdematter  of  record,  and  authen- 
ticated by  the  signature  of  the  quorum  present 
Anyone  interested  has  the  right  to  be  present 
In  reference  to  this  point,  the  Court  of  Appeals 
of  Kentucky,  In  its  decision  in  these  cases, 
says  (81  Ky.  492,  612):  "As  we  construe  this 
Act,  although  In  the  nature  of  an  original  as- 
sessment, the  parties  had  the  right  to  be  heard, 
and  were  In  fact  heard  before  the  board  passing 
on  the  question  of  valuation."  It  is  averred. 
In  the  petitions  filed  In  these  actions,  that  "de- 
fendant did  appear  before  said  board  by  its 
officers,  agents  and  attorneys,  and  presented 
such  facts,  figures  and. information,  and  argu- 
ment In  relation  to  the  valuation  and  nnrwon 
ment  for  taxation  of  its  said  property  as  itsaw 
proper  to":  and  "  that  said  board,  after  a  full 
hearing  of  defendant  bv  her  officers,  agents  [3341 
,  and  attorney,  and  a  full  consideration  of  said 
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returns,  report*,  Information  and  arguments 
before  them,  valued  and  assessed  for  taxation  " 
the  defendant's  line  of  railroad,  etc.  These 
averments  are  not  denied,  but  stand  confessed 
In  the  record  of  each  case. 

It  is  said,  however,  in  answer  to  this,  by 
counsel  for  plaintiffs  in  error,  in  argument, 
that  whatever  was  in  fact  this  alleged  hearing, 
it  could  only  have  beeen  accorded  as  a  matter 
of  grace  ana  favor,  because  it  was  not  demand- 
able,  as  of  right,  under  the  law;  and  conse- 
quently has  no  such  legal  value  as  attaches  to 
a  hearing  to  which  the  law  gives  a  right,  and 
to  which  it  compel  the  attention  of  the  officer, 
under  an  imperati.  -  obligation,  with  tbe  sense 
of  official  responsibility  for  impartial  and  right 
decision  which  is  imputed  to  the  discharge  of 
official  duty. 

But  such  is  not  the  construction  put  upon 
the  statute,  as  we  have  seen,  by  the  Court  of 
Appeals  of  the  State,  nor  the  practical  con- 
struction, as  we  infer  from  the  averments  of 
the  pleadings,  put  upon  it  by  the  officers  called 
to  act  under  it.  And  if  the  plaintiffs  in  error 
have  the  constitutional  right  to  such  hearing, 
for  which  they  contend, the  statute  Is  properly  to 
be  construed  so  as  to  recognize  and  respect  it, 
and  not  to  deny  It.  The  Constitution  and  tbe 
statute  will  be  construed  together  as  one  law. 
This  was  the  principle  of  construction  applied 
by  this  court,  following  the  decisions  of  tbe 
State  court,  In  Nml  t.  Delaware,  108  U.  S.  870 
[Bk.  26,  L.  ed.  567],  where  words,  denying  the 
right,  were  regarded  as  stricken  out  of  the  State 
Constitution  and  statutes,  by  the  controlling 
language  of  the  Constitution  of  the  United 
states;  and  in  the  case  of  Cooper  v.  The  Wandt- 
teorth  Board  of Worka.U  C.  B.  N.  8.  180,  1M. 
in  a  case  where  a  hearing  was  deemed  essential, 
it  was  said  by  Willes,  J.,  "  that,  although 
there  are  no  positive  words  in  a  statute  requir- 
ing that  the  party  shall  be  heard,  yet  the  Jus- 
tice of  the  common  law  will  supply  the  omission 
of  tbe  Legislature." 

It  is  still  urged,  however,  that  there  is,  not- 
withstanding what  has  been  said,  no  security 
that  the  final  action  of  tbe  Board  of  Railroad 
Commissioners,  in  valuing  and  assessing  rail- 
road property  under  this  statute,  may  not  be 
135]  unequal,  unjust  and  oppressive;  and  that  either 
by  error  of  judgment,  through  caprice,  preju- 
dice, or  even  from  an  intention  to  oppress,  val- 
uations may  be  made  which  are  excessive,  bear- 
ing no  reasonable  relation  to  what  is  fair  and 
just,  and  fixed  arbitrarily,  based  neither  upon 
actual  evidence  nor  an  honest  estimate.  But 
the  same  suppositions  may  be  indulged  In,  in 
opposition  to  all  contrary  presumptions,  with 
reference  to  the  final  action  of  any  tribunal  ap- 
pointed to  determine  the  matter,  however  care- 
fully constituted,  and  however  carefully  guard- 
ed in  its  procedure,  and  whether  judicial  or 
administrative.  Such  possibilities  are  but  the 
necessary  imperfections  of  all  human  institu- 
tions, and  do  not  admitof  remedy;  at  least  no 
revisory  power  to  prevent  or  redress  them  en- 
ters into  the  judicial  system,  for,  by  the  sup- 
position, its  administration  is  itself  subject  to 
tbe  same  imperfections. 

But  whatever  relief  courts  of  Justice  may 
afford  against  the  Injuries  apprehended,  when. 
In  fact,  they  have  resulted,  is  secured  to  the 
plaintiffs  in  error  by  the  very  statute  of  which 
418 


they  complain.  For  the  valuation  of  railroad 
property,  under  that  Act,  and  the  assessment  of 
the  taxes  thereon,  are  not  final,  in  the  sense  that 
they  constitute  a  charge  upon  the  property  sub' 
Ject  to  the  tax,  or  n  liability  fixed  upon  the  cor- 
poration owning  it.  That  result  can  be  at- 
tained, and  the  tax  actually  collected,  only  by 
suit,  as  provided  in  the  fifth  section  of  tlics'nt- 
ute,  either  against  the  officers  of  the  companies 
for  penalties  incurred  by  a  failure  to  pay  the 
taxes  levied,  or  for  the  recovery  of  the  taxes 
themselves,  by  action  in  tbe  Franklin  Circuit 
Court,  or  in  (lie  courts  having  jurisdiction  in 
the  counties,  for  the  taxes  payable  to  them  re- 
spectively. Tbe  case  is  thus  brought  directly 
and  distinctly  within  the  decision  in  Datidtoa 
v.  Sew  Orleans,  96  U.  S.  97,  104  [Bk.  24,  L. 
ed.  616,  6101,  where  it  was  held  "that,  when- 
ever by  the  laws  of  a  Slate,  or  by  state  author- 
ity, a  tax,  assessment,  servitude  or  other  bur- 


some  more  limited  portion  of  the  community, 
and  those  laws  provide  for  a  mode  of  confirm- 
ing or  contesting  the  charge  thus  imposed,  in 
the  ordinary  courts  of  justice,  with  such  notice 
to  the  person,  or  such  proceeding  in  regard  to 
the  property  as  is  appropriate  to  the  nature  of  r 
the  case,  the  judgment  in  such  proceedings 
cannot  be  said  to  deprive  the  owner  of  bis  prop- 
erty without  due  process  of  law,  however 
obnoxious  it  may  be  to  other  objections."  And 
this  is  the  principle  that  was  followed  in  tbe 
subsequent  case  of  Ha/jar  v.  Iiedamalion  Dit- 
irict,  111  V.  8.  701  [Bk.  28,  L.  ed.  6691.  In 
that  case,  the  statute  of  California,  which  con- 
ferred the  jurisdiction,  authorized  any  defense, 
going  either  to  the  validity  or  to  the  amount  of 
tbe  tax  assessed,  to  be  pleaded.  What  inquir- 
ies may  be  permitted  In  such  cases,  of  course, 
is  a  matter  that  depends  upon  the  particular 
provisions  of  the  law  of  the  Jurisdiction.  In 
the  absence  of  such  provisions,  and  as  a  princi- 
ple of  general  jurisprudence,  it  is  safe  lo  say 
that  any  defense  is  admissible  which  establishes 
the  illegality  of  the  proceeding,  resulting  in  the 
alleged  assessment,  whether  because  it  is  in 
violation  of  the  local  law  which  is  relied  on  as 
conferring  the  authority  upon  which  it  is  baaed, 
or  because  it  constitutes  a  denial  of  a  right  se- 
cured lo  tbe  party  complaining,  by  the  Consti- 
tution of  the  United  Slates.  The  judgmenU 
now  under  review  were  rendered  in  just  such 
actions,  so  that  we  cannot  escape  the  conclu- 
sion that  there  la  no  ground  for  the  plaintiffs  in 
error  to  contend  that  they  have  been  rendered 
without  due  process  of  law. 

The  plaintiffs  in  error,  however,  did  inter- 
pose u  defease  below,  legitimate  in  Itself,  and  - 
arising  under  the  Constitution  of  the  United 
States,  namely:  that  in  the  proceedings  of  the 
Board  of  Railroad  Commissioners,  resulting  in 
the  valuation  and  assessment,  under  the  Act  of 
April  8,  1878,  Ihey  were  severally  denied  the 
equal  protection  of  the  laws,  contrary  to  the 
Fourteenth  Amendment  to  the  Constitution. 
As  this  defense  was  overruled  by  ibe  Court  of 
Appeals  of  Kentucky,  another  federal  ques- 
tion is  presented  which  we  are  bound  now  to 
examine  and  decide. 

Tbe  discrimination  against  railroad  compa- 
nies and  their  property,  which  is  the  subject  of 
complaint  as  being  unjust  and  uaconstitutlon- 
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•1,  arhies  from  the  fact  that.  In  the  legislation 
of  Kentucky  on  the  subject,  railroad  property, 
though  called  real  estate,  la  classed  by  itself  as 
distinct  from  other  real  estate,  such  as  farms 
and  city  lots,  and  subjected  to  different  means 
and  methods  for  ascertaining  their  value  for 
purposes  of  taxation,  and  differing  as  well  from 
those  applied  to  the  property  of  corporations 
chartered  for  other  purposes,  such  as  bridge, 
mining,  street  railway,  manufacturing,  gas  and 
water  companies.  These  latter  report  to  the 
auditor  the  total  cash  value  of  their  property, 
and  pay  into  the  treasury  as  a  tax,  upon  each 
one  hundred  dollars  of  its  value,  a  sum  equal 
to  the  tax  collected  upon  the  same  value  of  real 
estate;  and  their  reports  and  valuations  are 
treated  as  complete  and  perfect  assessments, 
not  subject  to  revision  by  any  board  or  court, 
and  conclusive  Upon  the  taxing  officers. 

But  there  Is  nothing  in  the  Constitution  of 
Kentucky  that  requires  taxes  to  be  levied  by  a 
uniform  method,  upon  all  descriptions  of  prop- 
The  whole  matter  ialeft  to  the  discretion 


poses  of  taxation  and  the  valuation  of  different 
classes  by  different  methods.  The  rale  of 
equality,  in  respect  to  the  subject,  only  re- 
quires the  same  means  and  methods  to  be  ap- 
plied impartially  to  all  the  constituents  of  each 
class,  so  that  the  law  shall  operate  equally  and 
uniformly  upon  all  persons  In  similar  circum- 
stances. There  la  no  objection,  therefore,  to 
the  discrimination  made  as  between  railroad 
companies  and  other  corporations  In  the  meth- 
ods and  instrumentalities  by  which  the  value 
of  their  property  is  ascertained.  The  different 
nature  and  uses  of  their  property  Justify  the 
discrimination  in  this  respect  which  the  discre- 
tion of  the  Legislature  has  seen  fit  to  Impose. 

So,  the  fact  that  the  Legislature  has  chosen 
to  call  a  railroad,  for  purposes  of  taxation,  real 
estate,  does  not  identify  it  with  farming  lands 
and  town  lots,  in  such  a  sense  as  Imperatively 
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and  methods  for  all,  in  the  process  of 


oordlngly,  it  Is  n 
an  objection  to  tl 
ning  through  several  counties  is  valued  and 
taxed  as  a  unit,  and  by  a  special  board  organized 
for  lhat  purpose,  while  other  real  estate  is  valued 
in  each  county  by  assessors.  The  final  point  of 
[338]  objection  seems  to  be  reduced  to  this:  In  the 
case  of  ordinary  real  estate,  it  is  said,  when 
the  assessor  has  made  his  valuation,  it  is  sub- 
mitted to  a  board  of  supervisors,  who  may 
change  the  valuation,  but  not  so  ss  to  increase 
it,  without  notice  to  the  taxpayer,  and  an  op- 
portunity for  a  formal  bearing,  upon  testimony 
to  be  adduced  under  oath,  and  with  a  right  of 
appeal  on  his  part,  first,  to  a  county  Judge,  and 
again,  If  the  amount  of  the  tax  is  equal  to  fifty 
dollars,  to  the  circuit  court  This  is  contrast- 
ed with  the  proceeding  in  the  case  of  railroad 
property  before  the  Board  of  Railroad  Commis- 
sioners, in  which  it  is  alleged  there  is  no  notice 
of  an  intended  change  in  the  valuation  returned 
"  y  the  company,  and  no  appeal  allowed  if  it  is 


rather  than  real.  An  examination  of  the  stat- 
utes shows  that  the  original  valuation  of  the 
assessor,  In  case  of  ordinary  real  estate,  is  con- 
clusive upon  the  taxpayer,  no  matter  how  un- 
satisfactory; and  the  appeal  allowed  is  only 
from  the  action  of  the  board  of  supervisors,  in 
case  they  undertake  to  Increase  the  valuation 
made  by  the  assessor.  But  in  the  case  of  rail- 
road property,  no  board  has  authority  to  in- 
crease the  original  assessment  made  by  the  Rail- 
road Commissioners,  and  there  is,  therefore,  no 
case  for  an  appeal  similar  to  that  of  the  owner 
of  ordinary  real  estate. 

But  were  it  otherwise,  the  objection  would 
not  be  tenable.  We  nave  already  decided  that 
the  mode  of  valuing  railroad  property  for  tax- 
ation under  this  statute  Is  due  process  of  law. 
That  being  so.  the  provision  securing  the  equal 
protection  of  the  laws  does  not  require,  in  any 
case,  an  appeal,  although  it  may  be  allowed  In 
respect  to  other  persons  differently  situated. 
This  was  expressly  decided  by  this  court  in  the 
ease  of  Miuouri  v.  Lenit,  101  O.  8.  23, 80  [Bk. 
SS,  L.  ed.  969.  982J.  It  was  there  said  by  Mr. 
Juttie*  Bradley,  delivering  the  opinion  of  the 
court  and  speaking  to  this  point,  that  "the 
last  restriction  as  to  the  equal  protection  of  the 
laws,  is  not  violated  by  any  diversity  In  the 
jurisdiction  of  the  several  courts,  as  to  subject 
matter,  amount  or  finality  of  decision,  if  all 
persons  within  the  territorial  limits  of  their  re- 
spective Jurisdiction*  have  an  equal  right,  In 
like  cases  and  under  like  circumstances,  to  re- 
sort to  them  for  redress."    The  right  to  clss- 
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purposes  of  ta 

nature  of  the  i 

vested  by  the  Cons 

Legislature,  and  necessarily  Involves  the  right, 

on  Its  part,  to  devise  and  carry  into  effect  a 

distinct  scheme,  with  different  tribunals,  in  the 

Sroceeding  to  value  it.  If  such  a  scheme  is 
ue  process  of  law,  the  details  in  which  it  dif- 
fers from  the  mode  of  valuing  other  descrip- 
tions and  classes  of  property  cannot  be  con- 
sidered as  a  denial  of  the  equal  protection  of 

We  sea  no  error  in  the  several  judgments  of 
the  Court  of  Appeals  of  Kentucky  In  then 
cases,  and  (fay  on  accordingly  qflrmtd. 

Mr.  Juitice  BUtohibrd  did  not  sit  in  these 
cases,  nor  take  any  part  In  their  decision. 
True  oop j.   Test; 

James  H.  MoKennej,  Clerk.  Sup.  Court,  U.S. 


JAMES  BACHU8,  Appi., 

9. 

JOSHUA  B.  BROOHALL. 

Bee  B.  C  Beporter1"  ed..  tW-MO.) 


1.  In  view  of  the  state  of  the  art,  the  only  invas- 
ion oovered  by  letters  patent  No.  112,154  oonattted 
d  the  particular  organisation  of  the  machine  de- 
raibed.   It  oould  not  be  construed  to  Include  a 

2.  In  the  absence  Of  a  defective  or  insufficient 


The   discrimination,   however,  Is  apparent 
US  0.  8. 
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lation  grows  out  of  the  Inherent 
!  property  and  the  discretion 
Constitution  of  the  State  in  Its 
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mlwafce,  »  patent  for  a  machine  will  not  imtnin   Pit*.  2  a  «ide  elevation    and  Fl"  8  a  eround 
a  reknu  for  a  process,  pj^,  "  " 

im~.~m.t~y-.rt  r£u     ih~-j~na~.  «  iob*        "' In  Fig.  8,  E  is  the  frame,  which  should  be 
Argued  Oetob*  ±7.1886.    JUt^dNot.ie.ms.  .tp*^  Swucttd,  twl iff  tbeform  ofao-L. 

APPEAL  from  UwCircull  Court  of  the  Unit-  l!*^TLm  **&%£"**?•    Ato" 

A  i  i^J^.v.^r™  rTt^X  ^»  iJitrr  two-way  carriage,  conatructed  In  such  n  manner 

«ri™£  M  WJ**  ***$  «P°n  «""«  B  B  and  T  T.    D 

Sul  i  i  .       ._j  »__..  „*  iv.  „„      ™.    i„   and  F  are  saw-shafts  mounted  upon  adjustable 

TtPSS^i.  ™~J.~m»M.  ,w.i.  ebalt.  D>nJF^pr,,Yffedi.ithpi]lev.PP. 

?™mt  55'  t".S™, tSXTsi   iXi  the  paper  macfine.  The  carnage  i.  then  drawn 
n  Wt  iff  h  f  S^'lrSlK.T?  i£  «P=">a-  guide.  BB,..t«  eutttag 

S4.5S 8a4feAJEUa>T»6:  ss"e„p„"S"32 « "^To-oS 

=  t.  ft«*r.  102  U.  8.  tt»  (Bt  «f.  t  ad.    SSt^S^b  S? pgta  II."™,^ 
Y'    „  t_j.  „»  »k—     j :  j        „vt  v.    „  the  result  of  the   operation  being  to  trim  the 

with  appellant's  position,  will  show  that  they       d  V  ga  as 

condemn  the  claiming  of  "processes"  by  reissue   desired"  size 

struct  idea.  '^  claTm- 

g 1  tie  cue  at  bar  neither  ol  thaaa  oojecltona       „  ^  „„„„„„  „,  „,„,  D,  ,,,,„  ?,  „„ 

iBk.  27,  U  ad.  76) ;  iCiar  $Y  JW-  WMb.  ^JSW^uSW.  5*3  WKJS 

H  tj.fi  126  (Bk.  25,  L.  ed.  77);  Ax.  v.  (W  S^^lt.^Slrtn^f^^SJiJSt 

MI,  1M  P.  S.  877  (Bk.  26,  L.  ed.  794);  %  ST  £■**  ,Ti^^T^    to              ^^^  '* 

■*-«*»  «  "■  *  '«  <Bl-  »•  t  *  UOT  "IS." 'toSi  that  I,  I-  Each-.  «. 
Coatesville,  in  tbe  County  of   Chester,  and 

Mr.  Jvttiee  Ma.tth.awa  delivered  the  opra-  State  of  Pennsylvania,   have  invented  a  now 

ion  of  the  court:  and  Improved  Process  of  Cutting  Paper  Boards, 

The  bill  in  equity,  which  was  dismissed  on  ofwhichlhefollowingiiadescnpt.on, reference 

the  merits  by  the  decree  appealed  from,  was  being  had  to  the  accompanying  drawings,  in 

filed  by  the  appellant  to  restrain  tbe  alleged  which— 

infringement   of    reissued   letters  patent]  No.  "  Fig.  1  is  a  front  view  of  my  machine '  for 

6,810,  dated  March  2,  1875,  based  on  theorigj-  conducting  my  process.    Pig.  3  is  a  sideeleva. 

nal  patent,  No.  143,164,  dated  August  26, 1878,  Hon  of  such  machine.     Fig.  8  is  a  top  view, 

issued  to  James  Radius,  the  complainant.  and  Fig.  4  is  a  detail  of  a  saw  in  the  act  of  cot- 

The  specification  forming  part  of  the  original  ting. 

patent,  asset  outin  tbe  record, is  asfollows;  ''Similar  letters  of  reference  indicate  corre- 

"Beit  known  that  I,  James  Eachua,  of  Coates-  sponding  parts  in  the  several  figures. 

ville.  In  the  County  of  Chester,  State  of  Penn-  "  The  object  of  this  Invention  is  to  trim  and 

*30  J    oylvania,  have  invented  a  new  and  useful  Ma-  cut  heavy  paper  used  in  the  manufacture  Of 

Chine  for  Cutting  Paper  Boards,  of  which  the  boxesana  books;  and  it  consists  in  subjecting 

following  isa  specification;  thepaperwhileinawet  atate.ssit,  is  taken  from 

"The  nature  of  ray  invention  consists  in  com-  the  paper-making  machine,  to  the  action  of  cir- 

bining  six  adjustable  circular  saws  upon  two  cular  cutters  having  serrated  edges,  whereby 

shafts,  set  at  any  angle  to  each  other,  and  a  two-  the  sheets  are  cut  evenly  and  economically,  and 

way  carriage  supported  by  a  frame,  and  pro-  (he  trimmings  can  be  returned  to  the  paper 

vided  with  guides  so  as  to  work  easily  and  mschinewilhc^tregrindingorothertreatmuiL 

larry  the  material  to  be  cut.    The  object  of  the  "In   the  annexed  drawings  I  have  repre- 

invention  is  to  trim  and  cut  heavy  paper  used  sented  one  practical  form  of  a  machine  for  cob- 

in  the  manufacture  of  books  and  boxes.  ducting  my  process;  but  I  desire  to  be  tinder- 

"Figure  lis  a  front  view  of  my  invention,  stood  as  not  confining  myself  to  the  precise  con- 


iodg*' 
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atruction  of  such  machine,  nor  to  the  number 
of  serrated  cutters  shown. 

"  In  Fig.  8,  £  designates  the  frame,  which 
should  be  strongly  constructed.  B  B  and  T  T 
are  guides  on  frame  E.  A  Is  a  two-way  car- 
riage, which  la  constructed  In  such  manner  as 
to  pUy.freely  on  the  guides  B  B  and  T  T.  D 
and  Fare  saw -shafts,  which  are  mounted  upon 
adjustable  bearings  bolted  to  frame  B.  O  C 
and  6  B  8  are  circular  saws  or  cutters,  having 
serrated  Mges,  adapted  for  the  purpose  intend- 
ed, which  saws-are  secured  upon  shafts  D  and 
F  by  adjustable  collars. 

""For  the  purpose  of  operating  this  machine, 
shafts  D  and  F  are  provided  with  pulleys  P  P. 
Motion  1b  communicated  by  belts  H  H,  Fig.  2, 
from  a  shaft  Q,  on  which  are  pulleys  P  P 

"  The  paper  to  be  cut  Is  put  upon  the  car 
riage  A.  The  pile  is  composed  of  a' number 
of  large  sheets  as  they  are  taken  from  the  pa- 

K. making  machine  In  a  very  wet  condition. 
i  carriage  is  then  drawn  upon  the  guides  B 
B,  saws  8  8  S  cutting  through  the  paper- 
thence  at  right  angles  to  the  first  direction  upon 
guides  T  T,  saws  COO  cutting  through  the 
pile  In  the  new  direction,  the  result  of  the  op- 
eration being  to  trim  the  edges  of  the  sheets 
and  cut  each  sheet  into  four  parts. 

"The  saws  can  be  adjusted  on  shafts  D  and 
F,  so  as  to  trim  and  cut  the  sheets  any  desired 
aha. 

"  It  will  be  seen  from  the  above  description 
that  I  take  sheets  of  paper,  while  they  are  In 
a  wet  condition,  directly  from  the  paper-mak- 
ing machine,  and  pass  the  saws  over  them, 
thereby  trimming  their  edges,  and  leaving  them 
of  an  equal  thickness  throughout,  and  dividing 
them  into  smaller  sheets.  This  process  of  saw- 
ing cannot  be  performed  successfully  and  with- 
out tearing  the  surface  of  the  sheets  unless  the 
sheets  are  wet,  and  In  the  condition  in  which 
they  leave  the  paper-making  machine. 

"I  make  no  claim  to  the  arrangement  of  cir- 
cular saws  and  carriages  for  the  purpose  of 
115  U.S.  C.  B.,  Boos  30. 


sawing  logs  or  any  kind  of  wood;  nor  do  T 
broadly  claim  the  machine  herein  described  for 
sawing  wood. 

"  I  am  aware  that  paper  board  has  hereto- 
fore been  sawed  when  in  a  dry  state,  and  I 
therefore  lay  no  claim  to  such  invention,  which 
leaves  the  edges  of  the  paper  thus  sawed  in  a 
jagged  condition,  the  action  of  the  saw-teeth 
tending  to  separate  the  fibers  of  the  paper  board 
in  the  Tine  of  the  kerf;  whereas,  when  the  pa- 
per board  is  sawed  in  a  wet  state,  directly  after 
leaving  the  paper  machine,  the  edges  are  left 
smooth,  the  sawscausing  an  Interlocking  of  the 
fibers  in  its  path  through  the  paper,  and  the 
trimmings  of  the  paper  being  In  a  condition  to 
be  returned  to  the  vat  without  regTindhig, 
which  would  not  be  the  case  with  trimming! 
of  paper  board  sawed  In  a  dry  state. 

"What  I  claim  as  new,  and  desire  to  secure 
by  letters  patent,  Is, 

"The  processs  of  sawing  paper  board  as 
herein  described,  consisting  in  sawing  the  pa- 
per board  while  it  is  In  the  wet  state  in  which 
it  is  taken  from  the  paper-makinff  machine, 
substantially  as  described,  and  for  the  purpose 
set  forth," 

The  only  defenses  set  up  In  the  answer  are 
a  denial  of  the  validity  of  the  reissued  patent 
and  a  denial  of  the  alleged  infringement 

A  comparison  of  the  two  patents,  for  the  pur- 
pose of  determining  the  question  raised  as  to 
the  identity  of  the  Inventions  described  in  them, 
requires  an  interpretation  of  the  original  patent 
in  the  light  of  the  state  of  the  art  st  the  date 
when  the  application  for  it  was  filed.  And  we 
have  the  material  for  ascertaining  Its  meaning, 
in  that  view,  by  means  of  the  evidence  on  that 
point  contained  in  the  record,  which,  although 
objected  to  on  the  ground  that  no  prior  use  or 
knowledge  of  the  Invention  claimed  had  been 
specifically  set  up  in  the  answer  as  a  defense, 
was  nevertheless  admissible  for  the  purpose  of 
defining  the  limits  of  the  grant  in  tbe  original 
patent  and  the  scope  of  the  Invention  described 
4tl 
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Id  its  specification.  Vance  v.  Campbell,  1 
Black,  427  [M  U.  S.  Vk.ll,  L.  ed.  1681:  Broom 
v.  Piper,  91  U.  8  87  [Bk.  88,  L.  ed.  900]. 

From  tbst  evidence.  It  Appears  that,  at  the 
lime  of  the  alleged  invention  of  the  appellant, 
and  for  many  yean  prior  thereto,  paper  boards 
for  bookbinding  or  for  making  boxes  were 
cut,  trimmed  or  separated,  while  In  a  wet  or 
moist  state,  as  the  paper  in  sheets  came  from 
the  mill,  by  means  of  a  band  saw,  sometimes 
with  teeth,  and  sometimes  ground  with  a 
curved  line  to  a  sharp  edge.  This  was  the  mode 
or  process  In  universal  use.  Heavy  paper  com' 
135]  bag  from  the  machine  in  a  dry  condition  was 
cut,  for  similar  purposes,  in  one  direction  by 
means  of  rolling  shears;  that  Is,  revolving  cir- 
cular discs,  operated  on  a  shaft,  tbelr  ~'~- 


It  is  manifest,  from  this  state  of  the  art,  that 
it  was  not  open  to  the  appellant,  at  the  time  he 
applied  for  his  patent,  !o  claim  as  bis  invention 
the  discovery  that  heavy  paper  intended  for  the 
use  of  bookbinders  and  boxmakers,  could 
best  be  cut  into  proper  shapes  and  sizes, while  in 
wet  sheets,  as  they  came  from  the  machine; 
nor  that  tbe  cutting  could  beat  be  performed  by 
cutlers  with  serrated  edges;  for  this  was  mat- 
ter of  general  knowledge  and  common  prac- 
tice. . 

Accordingly,  in  the  specification  to  his  orig- 
inal patent,  be  declared  the  nature  of  his  in- 
vention to  consist "  in  combining  six  adjusta- 
ble circular  saws  upon  two  shafts,  set  at  any 
angle  to  each  other,  and  a  two-way  carriage 
supported  by  a  frame,  and  provided  with 
guides  so  as  to  work  easily  and  carry  the  ma- 
terial to  be  cut"  Then  follows  a  description 
of  the  machine  which  contains  this  combina- 
tion, and  of  the  mode  of  operating  It,  so  as  to 
affect  the  result  of  cutting  the  large  wet  sheets 
of  heavy  paper,  placed  on  the  frames  for  that 
purpose,  in  both  directions,  into  smaller  sheets 
of  any  desired  sizes.  This  description  refers  to 
tbe  drawings,  which  show  the  machine  with 
all  its  parts,  and  their  relations  to  each  other, 
in  their  combination. 

But  none  of  these  parts,  either  In  their  con- 
struction or  mode  of  operation,  or  general 
function,  are  novel;  for  saws  and  shafts,  and 
frames  for  carrying  material  to  be  cut,  had  been 
In  common  use  for  cutting  other  material,  and 
were  well  known.  Acconilngly,  the  appellant, 
in  bis  specification,  enters  an  express  dis- 
claimer as  to  all  such  uses,  and  the  combina- 
tions and  arrangements  of  well  known  machin- 
ery by  which  they  had  been  effected.  He  says: 
"I  make  no  claim  to  the  arrangement  of  cir- 
cular saws  and  carriages,  working  upon  guide 


paper."  And  thereupon  states  his  claim,  pre- 
cisely, as  follows:  "The  combination  of  shaft 
36)  D,  abaft  F,  saws  B  8  S  and  C  C  C,  carriage  A, 
and  frame  E,  for  the  purpose  of  cutting  hind- 
ers' and  boxmakers'  paper,  substantially  at 
shown  and  described. 

It  is  plain,  then,  that  the  only  invention  ex- 
hibited In  the  drawings,  or  described  in  the 


large  sheets  and  in  a  wet  condition,  as  received 


from  tbe  paper-making  machine,  into  smaller 
sizes  and  other  shapes,  for 
binding  and  box  making 


is  boards  in  book 


Whether  the  particular  construction  and  ar- 
rangement of  the  parts  forming  the  combination 
ana  adjustment  described  was,  of  Itself,  some- 
thing novel,  requiring  invention,  or  whether 
tbe  adaptation  and  application  of  such  a  com- 
bination to  the  particular  use  declared  was  an 
invention  by  reason  of  the  novelty  of  the  use 
and  the  new  result  obtained,  within  the  princi- 
ple  of  the  cases  of  BHmpion  v.  Woodman.W  Wall. 
117  [77  V.  8.  bk.  19.  L.  ed.  866];  Tucker  v. 
Spatting.  18  Wall.  453  [80  U.  8.  bk.  20,  L.  od. 
SIS];  Brown  v.  Piper, 01  U  8.  87  [Bk.  28,  L. 
ed.  3001;  Bobertt  v.  Ryer,  91  U.  8.  157  [Bk.  28, 
L.  ed.  2701;  Eeald  v.  Rice,  104  U  S.  764  [Bk. 
96,  L.  ed.  9181;  Ball  v.  MacNcale,  107  U.  S.  90 
[Bk.  27,  L.  ed.  8871;  Atlantic  Worki  v.  Brady. 
107  U  8.  192  [Bk.  27,  L.  ed.  488],  and  Prnn- 
tt/lDania  Railroad  v.  Locomotive  Truck  Co.  110 
U  B.  460  [Bk.  28,  L.  ed.  222],  are  questions 
not  before  us.  It  is  sufficient  to  say  that,  whether 
for  such  an  alleged  Invention  the  original  patent 
could  or  could  not  be  upheld,  it  cannot  be  con- 
strued as  good  for  anything  more  or  other 
than  that. 

We  turn  now,  for  the  purpose  of  comparison, 
to  tbe  reissued  patent.  In  the  specification 
thereto  the  patentee  declares  Out  he  has  in- 
vented, not  a  machine,  but  "a  new  and  im- 


an  it  1b  taken  from  tbe  paper-making  machine. 
to  the  action  of  circular  cutters  having  serrated 
edges,  whereby  the  sheets  are  cut  evenly  and 
economically,  and  the  trimmings  can  be  re- 
turned to  tbe  paper  machine  without  regrlnd- 
iug  or  other  treatment;"  that,  in  the  annexed 
drawings  "I  have  represented  one  practical 
form  of  a  machine  for  conducting  my  process,  [437] 
but  I  desire  to  be  understood  as  not  confining 
myself  to  the  precise  construction  of  such  ma- 
chine, nor  to  the  number  of  serrated  cutters 
shown."  After  describing  tbe  construction  and 
operation  of  the  machine,  by  reference  to  the 
drawings,  the  specification  proceeds.  "It will 
be  seen  from  the  above  description  that  T  take 
sheets  of  paper,  while  they  are  In  a  wet  condi- 


and  pass  the  saws  over  them,  thereby  trimming 
their  edges  and  leaving  them  of  an  equal  thick- 
ness throughout  and  dividing  them  into  smaller 
sheets.  This  process  of  sawing  cannot  be  per- 
formed successfully  and  without  tearing  the 
surface  of  the  sheets,  unless  the  sheets  are  wet 
and  In  the  condition  in  which  they  leave  the 
paper-making  machine. " 

Then  follow  these  disclaimers: 

"  I  make  no  claim  to  the  arrangement  of  cir- 
cular saws  and  carriages  for  the  purpose  of 
sawing  logs  or  any  kind  of  wood;  nor  do  I 
broadly  claim  the  machine  herein  described  for 
sawing  wood.  I  am  aware  that  paper  board 
has  heretofore  been  sawed  when  In  a  dry  stats, 
and  I  therefore  lay  no  claim  to  such  invention, 


lit  V.  8. 
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which  leaves  the  edges  of  the  paper  thus  sawed  tion  intended  to  lie  claimed.     The  patent  la 

In  a  jagged  condition,  the  action  of  the  saw-  plainly  limited  liy  its  language  lo  the  combioa-  tin 

teeth  lending  to  separate  the  fibers  of  the  papei  tion,  arrangement  and  adjustment  of  the  par- 

board  in  the  line  of  kerf;  whereas,  when  the  ticular  parts  of  the  very  machine  described,  for 

paper  board  in  sawed  In  a  wet  state,  directly  the  uses  to  which  it  Is  declared  to  be  applicable, 

alter  leaving  the  paper  machine,  the  edges  are  On  the  other  band,  the  claim  of  the  reissued 

left  smooth,  the  saws  causing  an  Interlocking  patent  is  broad  enough  to  cover  the  process  of 

of  the  (1  bora  in  its  path  through  the  paper,  and  sawing  paper  boards  in  a  wet  state  by  means  of 

the  trimmings  of  the  paper  beioginacondition  a  hand  saw,  and  If,  for  the  purpose  of  saving 

to  be  returned  to  the  Tat  without  regrinding,  it  from  the  necessary  consequences  of  such  a 

whicb  would  not  be  the  case  with  the  trim-  claim, it  is  restrained  by  construction  soasto  in- 

mings  of  paper  board  sawed  in  adry  state."  elude  only  tbe  process  described  when  per- 

Tbe  specification  then   concludes   with  tbe  formed  by  means  of  circular  cutters   having 

claim,  as  follows:  serrated  edges — terms  of  limitation  to  be  found 

"What  I  claim  as  new,  and  desire  to  secure  in  the  specification — it  is  still  broad  enough  to 

by  letters  patent,  is —  cover  every  arrangement,  combination  and  ad- 

"Tbe  process  of  sawing  paper  board  as  herein  Justmentin  which  than  elements  PMy  be  found; 

described,  consisting  in  sawing  the  paper  board  and  this  surely  is  not  the  same  invention  as  that 

while  It  is  in  the  wet  state  in  which  it  is  taken  described  in  the  original  patent, 

from  tbe  paper-making  machine,  substantially  TItt  decree  of  the  Circuit  Court  dismissing  UU 

as  described,  and  for  the  purposes  set  forth,  bill  it  affirmed. 

A  comparison  of  the  two  patents  makes  it  True  copy.   Test: 

very  clear   that  if  the  patentee  had  in  fact  con-  3am"  fc  M°Ken»e»,  Clerk,  Bup.  Court,  D.  8. 

celved  the  idea  of  enlarging  the  scope  of  his  "  

invention  by  development  from  a  machine  into 

a  process,  he  has  taken  no  pains  to  conceal  or  EDWARD  DBFFEBACE,  Appt., 
disguise  his  purpose;  for  he  entitled  his  orig-  v                                      [301 
inal  patent  as  for  a  new  and  useful  machine  nnwuT  mwrv 
for  cutting  paper  boards,  while  with  equal  ex-  KUtft-Kl    HA  WILE. 
nllcitnesB,  in  his  reissue,  he  declared  that  be  had  (See  b.  C,  Reporter's  «L.  889-407.) 
Invented  a  new  and  improved  process  of  cut- 
ting paper  boards.     This  is  at  least  a  prima  Puolic    lands— homestead  and  town-site  laws— 
facie  departure  from  the  original  grant,  which  mineral  lands,  not  within — certificate  of  pur~ 
would  seem  to  be  serious,  if  not  fatal,  under  a  t"oM  of  mineral  land— effect  of— paten*  of 
law  that  limits  tbe  power  of  the  Commissioner  placer  mining  claim— color  of  title— improve- 
of  Patents  so  as  to  fesue  a  new  potent  only  for  ments— authority  of  officers  of  land  depart- 
the  same  invention,  when  the  original  has  been  mont. 
surrendered,  as  inoperative  or  invalid,  by  rea-  „  v„  «„.,_„  tl 
son  Of  a  defective  or  insufficient  specification,  ,t thettie or »S " 

or  by  reason  of  tbe  patentee  claiming  as  hie  (told,  silver,  cinnabar,  or  copper  can  oe  otitnined 

own  invention  or  diseoverv  more  than  he  had  under  the  preemption  or  homest*wd  lawn,  or  the 

.  ri.ll .to  ol.im  u  raw.  1/  lb.  «to,  b« >  ntaa  %%^WZfw&j8fc3&£?&  ffi 

by  inadvertence,  accident  or  mistake,  and  with-  oTna!  ftMAexoapt  in  the  sJtatetnf  Michigan,  Wbv 

out  any  fraudulent  or  deceptive  intention.     If  oonsln,  Mlnnreota.  Mheoi 


then,  W  ton  w  doubt » to  bow  th.  m.tt.r  jSSSKSmgSSBSgSti  feiViKS 

was  understood  by  tbe  patentee  himself,  ft  has  office,  If  no  adverse  claim  In  filed  with  the  register 

been  removed  by  his  testimony  in  the  case.  In  and  receiver,  and  the  entry  Is  not  canceled  or  die- 

whicb.ra  answer  to  tbe  question,  "For  what  &£!$&' ^^r^ii*aLt^nmMft 

purpose  did  you  ask  a  reissue  of  your  patent?"  hiro;  and,  ■aaninst  the  acquisition  of  title  by  any 

be  said:  "I  was  told  that  a  process  would  cover  other  party.  Is  equivalent  In  a  patent.    The  land 

mnrn  than    n   kipts   mnrhlnn    unit   an   T  armlinH  thereby  ceases  lo  be  the  subject  of  sells  by  tho  1(0V- 

more  tnana  mere  machine,  ana  so  1  applied  JJgSff  whlob  thereafter  holds  the  less!  title  in 

for  a  process.  tnwt  for  thB  holder  of  the  certificate. 

Taken  in  this  obvious  sense,   the   reissued  8.  The  officers  or  the  land  Department  have  no 

patent  falls  directly  under  the  eondcmnaiion  of  authority  to  insert  m  a  mt«it  any  crfterl tor™  than 

vT     , j i_r.j    i_   d ,_  rt.    -    a >_  those  at  oonvryance.  with  recitals  showing;  aoom- 

Ihe   law    as  declared    in  Pointer  Co.  v.  Powder  pUanoe  with  the  law,  and  the  conditions  whtch  It 

Works,  98  U.  8.  126  [Bk.  25,  L.  ed.  771  and  prescribed.   Tbe  parent  of  a  placer  raining  claim 

other  similar  cases  not  necessary  to  be  cited.  carries  with  It  the  title  of  tie  surface  included 

The  attempt  Is  made,  in  argument  on  behalf  tftte  lE a  KSSerthS-  surface".  °C<,Uon- "  W°"  " 

of  the  appellant,  by  construction  to  convert  tbe  4.  There  can  be  no  color  of  title  In  an  occupant  of 

original  patent  into  a  patent  for  a  process,  in  land,  who  does  not  hold  under  an  Instrument  or 

»nlob.ta™l!oventiond^ribed''co™««ilo  S^SWM^^iS^Sr^S 

operatingupon  a  poniliarkindof  material  With  a  ratth  be  affirmed  of  a  party  In  holding  adveraelv, 

peculiar  kind  of  cutter,"  and  in  which  the  claim  where  he  knows  that  he  has  no  title,  and  that  under 

waa  tnnr1ror-t0ntTv  frafliod     on    an  In  iwvjit  ..phL  [be    lttW,  which    be  ll  prewiDlPtl  mknow.  he  Cfiu  no- 

was  inaavenenuy  irsmea  so  as  ro  cover  mere-  j.ujre  none    So  held  where.  In 
ly  the  machine  itself  and  not  the  process  in 
which itwasone  ontyof  the  factors.  But  we  have 

already  shown  by  reference  to  the  stale  of  the  R^J^E&XhlSSStSfiSt- u,  «■  wo- 
nt, according  to  which  heavy  paper  in  a  wet  tirln  for  tho  recovery  of  real  property,  upon  whloh 
condition  was  cut  by  means  of  a  saw,  that  the  permanent  Improvements  have  been  made  by  a  de- 
original  patent  could  not  be  construed  as  in-  ferdton'0j0rr  of^^adverwhFto1  Ufcch^  rt  31 
eluding  such  a  process  without  invalidating  it:  piaimiiT,  in  good  faith,  the  value  or  such  Impmv-e. 
and,  from  the  terms  of  the  cj^oirleniirm  iteelf,  ments  mustbe  aflowed  hi  a  counierclafm  by  such 
that  no  such  process  is  described  as  the  inven-  •Head  notes  by  Mr.  Justice  Field. 
115  V.  8.  /-US 
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defendant,''  be  not  Hiring  tatn  but  proceedings 
to  acquire  tbe  title  under  the  laws  of  Congress 
authorising  ttaa  B&laor  suoh  lands,  or  to  acquire  the 
rtniit  of  possession  undor  the  local  oustoms  or  rules 
of  miners  of  the  diet  riot. 

6.  It  would  seem  that  there  mar  be  an  entry  of  a 
town  site,  even  though  within  Its  limits  mineral 
Unda  are  found,  the  entry  and  the  patent  being  In- 
operative is  to  all  lands  known  at  the  time  to  be 
valuable  for  Its  minerals,  or  discovered  to  be  suoh 
before  their  oooupatlon  and  Improvement  for  resi- 
dences or  busmen  under  the  town-slto  title. 

[No.  694.] 
Submitted  Oct.  U,  1885,  Decided  Hot.  16, 1885. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Dakota. 

Statement  of  the  case  by  Mr.  JtuUee  Field: 
3931  This  '■  an  action  to  recover  a  parcel  of  min- 
eral land,  situated  io  the  county  of  Lawrence, 
in  the  Territory  of  Dakota,  claimed  by  the 
plaintiff  under  a  patent  of  the  United  States 
bearing  date  on  the  81st  of  January.  1883.  The 
complaint  alleges  that  on  the  20th  of  Novem- 
ber, 1877,  the  plaintiff,  being  in  the* actual, 
peaceable  and  exclusive  possession  of  the  prem- 
ises, Bled  his  application  In  the  United  States 
Land  Office  at  Deadwood.  In  that  county  and 
Territory,  to  enter  the  land  as  a  placer  mining 
claim;  that  on  the  81st  of  January,  187S,  he 
entered  the  same  aud  paid  the  government 
price  therefor,  and  that  on  the  81st  of  January, 
1888,  a  patent  of  the  United  States,  conveying 
a  fee-simple  title  to  the  land,  was  executed  and 
delivered  to  him,  the  land  being  described  as 
mineral  entry  No.  8,  and  mineral  lot  No.  S3; 
that  while  thus  the  owner  and  in  possession  of 
the  premises  the  defendant,  on  or  about  the  1st 
of  July,  1878,  with  full  notice  of  the  plaintiffs 
title,  unlawfully  and  wrongfully  entered  upon 
a  portion  of  the  premises,  which  is  particularly 
described,  and  ousted  the  plaintiff  therefrom, 
and  has  ever  since  withheld  the  possession 
thereof,  to  his  damage  of  five  hundred  dollars. 
The  complaint  also  alleges  that  the  value  of 
the  rents  and  profits  of  the  premises  from  the 
entry  of  the  defendant  has  been  $800;  and  It 
prays  judgment  for  the  possession  of  the  prem- 
ises, for  the  damages  sustained,  and  for  the 
rents  and  profits  lost. 
384]  To  the  complaint  the  defendant  put  in  an 
answer,  admitting  that  on  the  20th  of  Novem- 
ber, 1877,  the  plaintiff  filed  in  the  United  States 
Land  Office  his  application  for  a  patent  of  the 

Csr  mining  claim,  described  as  mineral  lot 
58;  that  It  includes  the  premises  tn  contro- 
versy; and  that,  cm  the  81st  of  January,  1878, 
the  plaintiff  paid  to  the  receiver  of  the  Land 
Office  the  price  of  the  land  per  acre,  and  re- 
ceived from  the  register  and  the  receiver  a 
certificate  or  receipt  therefor,  which  payment 
and  receipt  are  commonly  called  an  entry. 

The  answer  also  contains  two  special  pleas, 
by  way  of  counterclaim,  upon  which  affirma- 
tive relief  is  asked;  namely,  that  the  plaintiff 
be  decreed  to  be  a  trustee  of  the  premises  for 
the  defendant,  and  be  directed  to  convey  them, 
or  an  Interest  In  them,  to  him,  or  to  allow  to 
him  compensation  for  improvements  thereon. 
In  tbe  first  of  these,  it  sets  up  various 
as  grounds  to  chs 
the  premises,  for 
special  plea,  it  alleges  improvements  made 
upon  the  premises,  either  by  the  defendant  or 


der  the  statute  ofthe  territory. 

In  the  first  special  plea  the  answer  avers  sub- 
stantially  as  follows:  That  on  the  28th  of  Feb- 
ruary, 1877,  the  day  on  which  the  Treaty  with 


tlement  and  occupation,  the  land  Included  in 
mineral  lot  No.  58,  together  with  &  large 
amount  of  other  land  In  Its  immediate  vicinity, 
was  appropriated,  set  apart,  and  occupied  for 
town-site  purposes;  and,  as  such,  was  surveyed 
and  laid  out  into  lots,  blocks,  streets  and  al- 
leys, for  municipal  purposes  and  trade,  and 
was  then,  and  has  ever  sance  been  known  and 
called  the  town  of  Deadwood;  that  the  town 
then  contained  a  population  of  two  thousand  In- 
habitants, and  about  five  hundred  buildings 
used  at  residences  or  for  business,  and  not  for 
agriculture;  that  tbe  town  was  then,  and  has 
ever  since  been,  the  center  of  trade  i"id  busi- 
ness west  of  the  Missouri  River  In  the  Territory 
of  Dakota,  and,  at  the  commencement  of  this 
action,  contained  a  population  of  about  three 
thousand  inhabitants,  and  buildings  and  im- 
provements of  the  value  of  about  a  million  of 
dollars;  that  the  land  in  controversy  waa  one  [398] 
of  the  lots  originally  laid  out  and  occupied  for 
town-site  purposes,  and  has  always  been  thus 
occupied  by  the  defendant  or  bis  grantors, with 
the  buildings  and  Improvements  thereon,  for 
the  purpose  of  business  and  trade  and  not  for 
agriculture;  that  the  placer  mining  claim,  for 
which  the  plaintiff  Sled  his  application  for  a 
patent,  as  alleged  In  the  complaint,  was  not  lo- 
cated or  claimed  by  him  or  any  other  person 
until  after  the  selection,  settlement  upon  and 
appropriation  of  that  and  adjacent  lands  for 
town-site  purposes;  and  that,  on  the  29th  of 
July,  1878,  the  town  of  Deadwood  being  unin- 
corporated, the  probate  Judge  of  Lawrence 
County  entered,  at  the  local  land  office,  the 
said  town  site,  paid  the  government  price  there- 
for, and  received  from  its  officers  a  receipt  for 


benefit  of  the  occupants,  including  the  defend- 
ant; and  that  such  town  site  embraces  the  land 
covered  by  the  plaintiff's  patent. 

The  answer  further  alleges,  in  substance, 
that  thereafter,  on  the  10th  of  April,  1879,  the 
Commissioner  of  tbe  General  Land  Office  at 
Washington  ordered  a  bearing  before  the  land 
office  In  Deadwood,  between  tbe  plaintiff  and 
tbe  probate  Judge,  as  trustee  for  the  occupants 
of  the  town  site,  as  to  the  character  of  tbe  land 
for  mineral  purposes;  at  which  hearing  It  was 
not  disputed  that  the  defendant  and  other  oc- 
cupants of  town  lota  in  Deadwood  were  the 
prior  approprtntors  of  the  land;  that  the  Com- 
missioner refused  to  allow  the  consideration  of 
any  other  fact  than  the  mineral  character  of 
the  land,  holding,  as  a  proposition  of  law  de- 
cisive of  and  controlling  the  case  and  the  rights 
of  the  parties,  that  the  only  question  of  fact 
that  could  be  considered  was  the  mineral  or 
non-mineral  character  of  the  land,  and  that  the 
fact  of  the  prior  occupation  and  appropriation 
of  the  land  for  town  site  purposes  did  not  con- 
fer any  rights  upon  the  occupants;  that  the 
register  and  the  receiver  followed  these  instruc- 
tions and  decided  the  controversy  solely  upon 
the  ground  of  the  mineral  character  of  the 
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land;  that  their  decision,  upon  appeal  to  the 

Commissioner  of  the  General  Lend  Office,  and 
thence  to  the  Secretary  of  the  Interior,  was 
affirmed,  and  those  officers,  the  Commissioner 

>W»1  and  the  Secretary,  awarded  the  land,  with  the 
Improvements  thereon,  to  the  plaintiff,  and  re- 
fused to  patent  the  same,  or  any  interest  there- 
in, to  the  said  probate  judge,  or  to  the  defend- 
ant, but  canceled  the  entry  of  the  Judge,  and 
directed  and  caused  the  patent  mentioned  in 
the  complaint  to  be  issued  to  the  plaintiff; 
whereas,  the  defendant  insists  that  the  patent 
should  have  contained  an  exception  or  reserva- 
tion excluding  from  its  operation  all  town  prop- 
erty, and  all  houses,  buildings,  lots,  blocks, 
streets  and  alleys,  and  other  improvements  on 
the  land,  not  belonging  to  the  plaintiff,  and  all 
rights  necessary  or  proper  to  tne  occupation, 
possession  and  enjoyment  of  the  same;  that 
the  decision  of  the  Commissioner  and  the  Sec- 
retary,in  awarding  the  property  to  the  plaintiff, 
and  refusing  to  recognize  or  protect  the  prior 
rights  of  the  defendant  and  outer  occupants  of 
the  town,  was  contrary  to  law,  and  an  errone- 
ous construction  thereof;  and  that,  therefore, 
the  plaintiff,  by  reason  of  his  patent,  holds  the 
land  in  controversy,  and  the  buildings  and  im- 
provements thereon,  In  trust  for  the  defendant, 
all  of  which  should  be  conveyed  to  him,  he 
offering  to  pay  his  just  proportion  of  the  legal 
expenses  of  procuring  the  patent. 

In  the  second  special  plea  the  answer  sets  up 
that  on  the  28th  dav  of  February,  1877,  one 
Henry  B,  Beaman,  being  one  of  the  occupants 
of  the  town  site,  was  In  thepeaceable  and  law- 
ful possession  of  the  premises  in  controversy, 
with  a  building  and  other  improvements  there- 
on, and  that,  from  that  time  until  bis  convey- 
ance to  the  defendant,  he  remained  hi  the  con- 
tinuous occupation  thereof,  using  the  same  as 
a  town  lot  for  business  and  trade,  claiming  title 
thereto  in  good  faith  against  all  persons,  ex- 
cept the  United  States,  and  claiming  the  right 
to  acquire  the  title  from  the  United  States  as  a 
town  lot;  that  thereafter  the  said  Beaman  sold 
and  conveyed  the  premises  to  the  defendant, 
who  purchased  them  in  good  faith,  and  before 
the  plaintiff  acquired  any  title  thereto  made 
permanent  improvements  thereon  of  the  value 
of  thirteen  hundred  dollars,  and  that  the  value 
of  the  land  Itself  without  the  Improvements 
would  not  exceed  one  hundred  dollars. 

The  answer  concludes  with  a  prayer  that  the 
plaintiff  take  nothing  by  his  suit,  and  be  de- 
creed to  convey  to  the  defendant  the  premises 
in  controversy,  excepting  and  reserving  to  bim- 

*©7]  aeb!  the  right  to  mine  and  extract  the  precious 
metals  from  them,  provided,  in  so  doing,  he 
shall  not  materially  injure,  endanger,  or  inter- 
fere with  the  buildings  and  improvements 
thereon  and  the  necessary  use  and  enjoyment 
of  them  by  the  defendant;  and  that,  In  the 
event  it  should  be  determined  that  the  plaintiff 
is  tbe  owner  of  and  entitled  to  the  possession  of 
the  premises,  then  the  value  of  the  improve- 
ments thereon  be  specifically  found,  and  the 
defendant  have  judgment  for  tbe  same;  and 
for  such  other  and  further  relief  as  may  be 
just,  with  costs. 

To  each  of  the  special  pleas  of  the  answer 
the  plaintiff  interposed  a  general  demurrer,  on 
the  ground  that  it  did  not  stale  facts  sufficient 
to  constitute  a  defense  to  the  ectfon  nor  a 
lit  TJ.  8. 


counterclaim  In  the  defendant's  favor  against 
him,  which  was  sustained,  with  leave  to  the 
defendant  to  file  an  amended  answer.  The  de- 
fendant refused  to  amend  and  elected  to  stand 
on  his  pleadings.  Judgment  was  therefore 
entered  for  the  plaintiff ,  On  appeal  to  the  Su- 
preme Court  of  the  Territory,  the  judgment 
was  affirmed,  and  the  case  is  brought  to  this 
court  on  appeal. 

Mr.  O.  C,  Moody,  for  appellant. 

Mr.  Adoniram  J,  Plowman,  for  appel- 
lee. 

Mr.  Justice  Field  delivered  the  opinion  of  [ATM 
the  court. 

The  principal  question  presented  by  the 
pleadings  for  our  consideration  is,  whether, 
upon  the  public  domain,  title  to  mineral  land 
can  be  acquired  under  tbe  laws  of  Congress  re- 
lating to  town  sites.  Tbe  plaintiff  asserts  title 
to  mineral  land  under  a  patent  of  the  United 
States  founded  upon  an  entry  by  him  under  the 
laws  of  Congress  for  the  sale  of  mineral  lands. 
The  defendant,  not  having  the  legal  title,  claims 
a  better  right  to  the  premises  by  virtue  of  a 
previous  occupation  of  them  by  his  grantor  as 
a  lot  on  a  portion  of  tbe  public  lands  appropri- 
ated and  used  as  a  town  site,  that  is,  settled 
upon  for  purposes  of  trade  and  business,  and 
not  for  agriculture,  and  laid  out  into  streets, 
lots,  blocks,  and  alleys  for  that  purpose. 

In  several  Acts  of  Congress  relating  to  the 
public  lands  of  the  United  States,  passed  be- 
fore July,  1866.,  lands  which  contained  miner- 
als were  reserved  from  sale  or  other  disposition. 
Thus,  the  Preemption  Act  of  1841  excepts  from 
preemption  and  sale  "lands  on  which  are  situ- 
ated any  known  salines  or  mines  "  (5  Slat,  at 
L.  458,  chap.  16,  sec.  10);  and  the  Act  of  1862, 
extending  to  California  the  privilege  of  settle-  rsjsj] 
ment  on  unsurvayed  lands,  previously  autho- 
rized in  certain  States  and  Territories,  con- 
tains a  clause  declaring  that  the  provisions  of 
the  Act  "shall  not  be  held  to  authorize  pre- 
emption and  settlement  of  mineral  lands."  (12 
Stat  at  L.  410,  chap.  86,  sec.  7.)  Similar  ex- 
ceptions were  made  In  grants  to  different 
States,  and  in  grants  to  aid  in  the  construction 
of  railroads.  Thus,  In  the  grant  to  California 
often  sections  of  land.for  the  purpose  of  erect- 
ing the  public  buildings  of  that  State,  there  is 
a  proviso  "that  none  of  said  selections  shall  be 
made  of  mineral  lands."  (10  Stat,  at  L.  chap. 
143,  Bec.18.}  And  in  the  grants  to.the  Union  Pa- 
cific Railroad,  and  its  associated  companies,  to 
aid  In  the  building  of  the  trans-continental  rail, 
road  and  branches,  there  is  a  proviso  declaring 
that  all  mineral  lands,  other  than  of  coal  and 
iron,  shall  be  excepted  from  them.  (13  Stat,  at 
L.  489,  chap.  120,  sec. 8;  18 Stat,  at  L.  358,  chap. 
216,  sec.  4.)  A  similar  exception  Is  made  In 
grants  for  universities  and  schools;  and,  in  the 
law  allowing  homesteads  to  be  selected.  It  is 
enacted  that  mineral  lands  shall  not  be  liable 


.Ting  mineral  lands  from  sale  or  grant  1 

changed!  Thai  Act  declared  that  the  mineral 
lands  of  the  public  domain  were  free  and  open 
to  aploratien  and  occupation  by  all  citizens  of 
the  United  States,  and  persons  who  had  de- 
clared their  intention  to  become  citizens,  sub- 
ject to  such  regulations  as  might  be  prescribed 
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by  lav,  and  to  the  local  customs  or  rules  of 
miners  In  mining  district*,  so  far  as  they  were 
not  In  conflict  with  the  laws  of  the  United 
States.  (H  Stat,  at  L.  chap.  263,  sec.  1.)  It 
then  provided  for  acquiring  by  patent  the  title 
to  "  veins  or  lodes  of  quartz  or  other  rock  In 

8 lace,  bearing  cold,  silver,  cinnabar  or  copper." 
'n  the  Sth  of  July,  1870,  this  Act  was  amended 
sous  to  make  placer  claims,  including  all  forms 
of  deposit,  "  excepting  veins  of  quartz  or  other 
rock  in  place,"  subject  to  entry  and  patent, 
under  like  circumstances  and  conditions,  and 
upon  similar  proceedings,  as  those  provided  for 
vein  or  lode  claims.  (16  Stat,  at  L.  217,  chap. 
235,  sec.  13.)  The  Act  of  May  10, 1872,  to  pro- 
mote the  development  of  the  mining  resources 
.__.  of  the  United  Slates,  repealed  severalsections  of 
*°*J  the  Act  of  1866,  and,  among  others,  the  first 
section,  but  enacted  in  place  of  it  a  provision 
declaring  that  "all  valuable  mineral  deposits" 
In  lands  belonging  to  the  United  States,  both 
surveyed  and  unsurveyed,  were  "  free  and  open 
to  exploration  and  pardiate,  and  the  lands  In 
which  they  are  found  to  occupation  and  pur- 
chase," subject  to  the  conditions  named  in  the 
original  Act.  (17  Stat,  at  L.  91,  chap.  1S2,  sec. 
1.)  Other  sections  pointed  out  with  partic- 
ularity the  procedure  to  obtain  the  title  to  veins, 
lodes  and  placer  claims,  and  defined  the  extent 
of  each  claim  to  which  title  might  be  thus  ac- 
quired. BytheActof  February  18,1873,  min- 
eral landsin  the  States  of  Michigan,  Wisconsin 
and  Minnesota  were  excepted  from  the  Act  of 
May  10,  1872,  and  those  lands  were  declared  to 
be  free  and  open  to  exploration  and  purchase, 
according  to  legal  subdivisions,  In  like  manner 
asbefore.  (17Stat,  atL,  465,  chap.  159.)  The 
provisions  of  the  Act  of  1872,  with  the  excep- 
tions made  by  the  Act  of  1878,  were  carried  into 
the  Revised  Statutes,  which  declare  the  statu 
law  of  the  United  States  upon  the  subjects  . 
which  they  relate,  as  it  existed  on  the  1st  of  De- 
cember, 1B78.  (Sec.  3845.)  All  other  pro visii 
contained  in  the  Acts,  of  which  any  portion  Is 
embraced  in  this  revision,  are  in  express  Ian- 
guage  repealed.  (Sec.  5596.)  No  reference, 
therefore,  can  be  bad  to  tbc  original  statutes  to 
control  the  construction  of  any  section  of  the 
Iteviseil  Statutes,  when  its  meaning  is  plain, 
although  in  the  original  statutes  It  may  have 
lisid  a  larger  or  more  limited  application  than 
that  given  to  it  in  the  revision.  United  State*  v. 
Uawn,  100  U.  8.  508,  513  [Bk.  20,  L.  ed.  631, 
6321. 

Turning  to  that  portion  of  these  statutes 
treating  of  mineral  lands  and  mining  resources. 
which  is  contained  in  chapter  6  of  title  83,  we 
find  that  its  first  section  declares  that  "  in  all 
cases  lands  valuable  for  minerals  shall  be  re- 
served from  sale,  except  as  otherwise  expressly 
directed  by  law."  (Sec.  2318.)  Title,  there- 
fore, to  land  known  at  tbe  time  to  be  valuable 
for  its  minerals  could  only  have  been  acqi 
after  December  1,  1873,  under  provl 
specially  authorizing  their  sale,  as  found  In 
these  statutes,  except  in  theStalca  of  Michigan, 
Wisconsin  and  Minnesota,  and  after  May  5, 
1876,  in  the  States  of  Missouri  and  Kansas.  By 
the  Act  of  Congress  of  this  latter  date  "de- 
H>3]  posits  of  coal,  iron,  lead  or  other  mineral,"  In 
Missouri  and  Kansas  were  excluded  from  the 
operation  of  the  Act  of  May  10,  1873,  that  if 
from  such  provisions  of  that  Act  as  were  re-ex 
i» 


acted  in  the  Revised  Statutes,  (10  Stat,  at  L. 
52,  chap.  81. )  In  those  portions  of  the  Revised 
Statutes  which  relate  to  preemption  and  to 
homestead  entries  the  clauses  from  tbe  original 
Acts  excepting  mineral   lands  are  retained, 

and  2802.) 

re  turn  to  the  laws  relating  to  low* 
sites  on  the  public  lands,  and  tbe  pro  visions  au- 
thorizing the  sale  of  lands  under  them,  or  to  the 
entry  oi  town  sites  for  the  benefit  of  their  oc- 
cupants, as  contained  In  the  Revised  Statutes, 
— e  shall  find  a  similar  exception  from  sale  or 
_  jtry  under  them  of  mineral  Lands.  Title  83  of 
the  Revised  Statutes  contains  the  law  as  to  the 
public  lands.  Chapter  8  of  that  title  relates  to 
the  reservation  and  sale  of  town  sites  on  the 
public  lands.  It  contains  provisions  authorizing 
the  President  to  reserve  from  the  public  lands 
town  sites  on  the  shores  of  harbors,  at  the  Junc- 
tion of  rivers,  important  portages  or  at  any  nat- 
ural or  prospective  centers  of  population;  it  de- 
clares when  the  survey  of  such  reservations  into 
lots  may  be  made  ana  tbc  sale  of  the  land  had; 
it  prescribes  with  particularity  the  n 


which  parties  who  have  founded,  or  who  may 
desire  to  found,  a  city  or  town  on  the  public 
lands  may  proceed,  and  the  title  to  lots  in  tl 


be  acquired.  It  also  provides  for  the  entry,  at 
tbe  proper  land  office,  of  portions  of  the  public 
lands  occupied  as  a  town  site,  such  entry  to  be 
made  by  its  corporate  authorities,  or,  if  the 
town  be  unincorporated,  by  the  judge  of  the 
county  court  of  the  county  In  which  the  town 
Is  situated,  the  entry  to  be  in  trust  for  the  use 


many  other  clauses  respecting  town  s  _.,  .  ... 
with  provisions  against  the  acquisition  of  title 
to  mineral  land  under  them.  In  one  section  it 
declares  that  "where  mineral  veins  are  pos- 
sessed, which  possession  Is  recognized  by  local 
authority,  and  to  the  extent  bo  possessed  and 
recognized,  the  title  to  town  lots  to  be  acquired 
shall  be  subject  to  such  recognized  possession, 
and  the  necessary  use  thereof,"  with  a  reserva- 
tion, also,  that  nothing  In  the  section  shall  be 


near  the  conclusion  of  the  chapter  and  following 
all  the  provisions  affecting  tbe  question  before 
us,  ft  declares  that  "no  title  shall  be  acquired 
under  the  foregoing  provisions  of  this  chapter 
to  any  mine  of  gold,  silver,  cinnabar  or  copper, 
or  to  any  valid  mining  claim  orpossession  held 
under  existing  laws.      (Sec  3803.) 

It  is  plain,  from  this  brief  statement  of  the 
legislation  of  Congress,  that  no  title  from  the 
United  States  to  land  known  at  the  time  of  sale 
to  be  valuable  for  Its  minerals  of  gold,  silver, 
cinnabar  or  copper  can  be  obtained  under  (he 

Greemption  or  homestead  laws  or  the  town-site 
lws,  or  in  any  other  way  than  as  prescribed 
by  tbe  laws  specially  authorizing  the  sale  of 
such  lands,  except  in  the  States  of  Michigan, 
Wisconsin,  Minnesota,  Missouri  and  H"«n«ii. 
We  say  "  land  known  at  the  time  to  he  taluaiU 
tot  its  minerals,"  as  there  are  vast  tracts  of 

Eublic  land  in  which  minerals  of  different 
inds  are  found,  but  not  in  such  quantity  aa  to 
Justify  expenditures  in  the  effort  to  extract  them. 
t  is  not  to  such  lands  that  the  term  "mineral" in 
the  sense  of  the  statute  is  applicable.    In  tbe 
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first  section  of  the  Act  of  1866  do  designation  Is 
given  of  the  character  of  mineral  lands  which 
are  free  and  open  to  exploration.  But  in  the 
Act  of  1673,  which  repealed  that  section  and 
re-enacted  one  of  broader  import,  it  is  "taiua- 
Ue  mineral  deposits  "  which  are  declared  to  1m 
free  and  open  to  exploration  and  purchase. 
The  same  term  is  carried  into  the  Revised  Stat- 
utes. It  is  there  enacted  that  "  lands  valttablt 
tot  minerals"  shall  be  reserved  from  sate,  ex- 
cept as  otherwise  expressly  directed,  and  that 
"  valuabit  mineral  deposits  "in  lands  belong- 
ing to  the  United  States  shall  be  free  and  open 
to  exploration  and  purchase.  We  also  say 
lands  known  at  the  time  of  their  sale  to  be  thus 
valuable,  in  order  to  avoid  any  possible  conclu- 
sion against  the  validity  of  titles  which  may  be 
issued  for  other  kinds  of  land,  in  which  years 
afterwards  rich  deposits  of  mineral  may  be  dis- 
covered. It  is  quite  possible  that  lands  settled 
upon  as  suitable  only  for  agricultural  purposes, 
entered  by  the  settler  and  patented  by  the  gov 
eminent  under  the  preemption  laws,  may  be 
found,  years  after  the  patent  has  been  issued,  to 
|405J  contain  valuable  minerals.  Indeed,  this  has 
often  happened.  We,  thereiore,  use  the  term 
known  to  be  valuable  at  the  time  of  Bale,  to 
prevent  any  doubt  being  cast  upon  titles  to 
lands  afterwards  found  to  be  different  In  their 
mineral  character  from  what  was  supposed 
when  the  entry  of  them  was  made  and  the  pa- 
tent issued. 

In  the  present  case  there  is  no  dispute  __  ._ 
the  mineral  character  of  the  land  claimed  by 
the  plaintiff.     It  Is  upon  the  alleged  prior  occii- 

Eition  of  It  for  trade  and  business,  the  same  be 
g  within  the  settlement  or  town  site  of  Dead- 
wood,  that  the  defendant  relies  as  giving  hini 
a  better  right  to  the  property.  But  the  3  tie  to 
the  land  being  in  the  United  States,  its  occupa- 
tion for  trade  or  business  did  not  and  could  not 
initiate  any  right  to  it,  the  same  being  mineral 
land,  nor  delay  proceedings  for  the  acquisition 
of  the  title  under  the  laws  providing  for  the 
sale  of  lands  of  that  character.  And  those  pro- 
ceedings had  gone  so  far  as  to  vest  in  the  plain- 
tiff a  right  to  the  title,  before  any  steps  were 
taken  by  the  probate  judge  of  the  county  to 
enter  the  town  site  at  the  local  land  office.  The 
complaint  alleges,  and  the  answer  admits,  that 
on  the  20th  of  November.  1877,  the  plaintiff  ap- 
plied to  the  United  States  Land  Office  at  Dead- 
wood  to  enter  the  land  as  a  placer  mining  claim, 
and  that  on  the  81st  of  January,  1878.  he  did 
enter  it  as  such  by  paying  the  government 
price  therefor.  No  adverse  claim  was  ever 
Bled  with  the  register  and  receiver  of  the  local 
land  office,  and  the  entry  was  never  canceled 


Sivernment,  therefore,  passed  to  him;  and 
ough  Its  deed,  that  is,  its  patent,  was  not  is- 
sued to  him  until  January  31 ,  1882,  the  certifi- 
cate of  purchase,  which  was  given  to  him  upon 
the  entry,  was,  so  far  as  the  acquisition  of  title 
by  any  other  partv  was  concerned,  equivalent 
to  a  patent.  It  was  not  until  the  38tb  of  July 
following  that  the  probate  Judge  entered  Ihe 
town  site.  The  land  had  then  ceased  to  be  the 
subject  of  sale  by  the  government.  It  was  no 
longer  its  property;  It  held  the  legal  title  onlv 
In  trust  for  the  bolder  of  the  certificate.  Witf- 
tnjioon  v.  Dunean,  4  Wail.  318  [71  U.  S.  bk.  18, 
1UU.S. 


L.  ed.843].  When  the  patent  was  subsequently 
Issued,  it  related  back  to  the  inception  of  the 
right  of  the  patentee. 

The  position  that  the  patent  to  the  plaintiff 
should  nave  contained  a  reservation  excluding 
from  its  operation  all  buildings  and  improve- 
ments not  belonging  to  him,  and  all  rights  nec- 
essary or  proper  to  the  possession  and  enjoy- 
ment of  the  same,  has  no  support  In  any  legis- 
lation of  Congress.  The  lana  officers,  who  are 
merely  agents  of  the  law,  had  no  authority  to 
Insert  in  the  patent  any  other  terms  than  those 
of  conveyance,  with  recitals  showing  a  coni- 

Eliance  with  the  law  and  the  conditions  which 
prescribed.  The  patent  of  a  placer  mining 
claim  carries  with  it  the  title  to  the  surface  in- 
cluded within  the  lines  of  the  mining  location, 
as  well  as  to  the  land  beneath  the  surface.  The 
Act  of  Congress  of  Hay  10,  1872.  contemplates 
the  purchase  of  the  land  on  which  valuable 
mineral  deposits  are  found;  and  Its  provisions 
in  this  respect  are  retained  in  the  Revised  Stat- 
utes, section  2319. 

Whilst  we  hold  that  a  title  to  known  valua- 
ble mineral  land  cannot  be  acquired  under  the 
the  town-site  laws,  and,  therefore,  could  not  be 
acquired  to  the  land  in  controversy  under  the 
entry  of  the  town  site  of  Deodwnod  by  the  pro- 
bate judge  of  the  eountv  in  which  that  town 
is  situated,  we  do  not  wish  to  be  understood  as 
expressing  any  opinion  aguinst  the  validity  of 
the  entry,  so  far  as  it  affected  property  other 
than  mineral  lands,  If  there  were  any  such  at  the 
time  of  the  entry.  The  Acts  of  Congress  re- 
lating to  town  sites  recognize  the  possession  of 
mining  claims  within  'heir  limits;  and  in  Steel 
v.  Smelling  Company,  106  U.  S  «9  [Bk.  27,  L. 
ed.  227],  we  said  that  "  land  embraced  within 
a  town  site  on  the  public  domain,  when  unoc- 
cupied. Is  not  exempt  from  location  and  sale 
for  mining  purposes;  Its  exemption  is  only  from 
settlement  and  sale  under  the  preemption  laws 
of  the  United  States.  Some  of  the  most  valua- 
ble mines  In  the  country  are  within  the  limits 
of  incorporated  cities,  which  have  grown  up 
on  what  was.  at  its  first  settlement,  part  of  the 

Iiublic  domain;  and  many  of  such  mines  were 
ocated  and  patented  after  a  regular  municipal 
government  had  been  established.  Such  is  the 
case  with  someof  the  famous  mines  of  Virginia 
City,  in  Nevada.  Indeed,  the  discovery  of  a 
rich  mine  in  any  quarter  is  usually  followed  by 
a  large  settlement  in  Its  immediate  neighbor- 
hood, and  the  consequent  organization  of  some 
form  of  local  government  for  the  protection  of 
its  members."  It  would  seem,  therefore,  that 
the  entry  of  a  town  site,  even  though  within 
its  limits  mineral  lands  are  found,  would  be  as 
important  to  the  occupants  of  other  lands  as  if 
no  mineral  lands  existed.  Nor  do  we  see  any 
injury  resulting  therefrom,  nor  any  departure 
from  the  policy  ot  the  government,  the  en  try  and 
the  patent  being  inoperative  natoall  lands  known 
at  the  time  to  Be  valuable  for  their  minerals,  or 
discovered  to  be  such  before  their  occupation 
or  improvement  for  residences  or  business  un- 
der the  town  site  title. 

The  claim  ot  the  defendant,  under  the  second 
special  plea,  to  allowance  for  Improvements 
made  upon  the  property,  is  as  untenable  as  bis 
claim  to  the  title.  It  is  assorted  under  a  statute 
if  the  Territory,  which  provides  that  "  In  an 
action  for  the  recovery  of  real  property,  upon 
411 
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to  tlie  claim  of  tbe  plaintiff.  In  good  faith,  the 
value  of  Mich  improvement  most  be  allowed 
u  a  counterclaim  by  such  defendant.''  The 
e  presents!  by  tbe  defendant  ia  not  covered 


under  any  instrument,  proceeding,  or  lav,  par- 
porting  to  transfer  to  him  the  title  or  to  give  to 
him  the  right  of  possession.  And  there  can  be  no 
such  thing  aa  good  faith  In  an  adverse  holding, 
where  the  party  knows  that  be  has  no  title,  and 
that,  Tinder  the  law,  which  he  Is  presumrd  to 
know,  he  can  acquire  none  by  his  occupation. 
Here  the  defendant  knew  that  the  title  waa  In 
the  United  States,  that  the  lands  were  mineral, 
and  were  claimed  as  such  by  the  plaintiff,  and 
that  title  to  them  could  be  acquired  only  under 
the  laws  providing  for  the  aale  of  lands  of  that 
character;  and  there  is  no  pretence  that  *— 
ever  sought,  or  contemplated  seeking  the  ' 
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Public  land*— occupancy  and  improvement  of, 
give  no  voted  right* — relief  in  equity  against 
patent— what  mutt  appear— compermatum for 
improvements. 

•L  Here  occupancy  of  the  public  lands  and  makmg 

, . «tedrUrht  therein 

j  purchaser  * 


the  United  States  or  any  pi 


t.  To  entitle  a  party  to  relief  Id  equity  against 
patent  of  tbe  government  be  must  show  a  bett 
right  to  the  land  than  tbe  patentee,  suoh  nlnlii,. 
should  have  been  respected  by  tbe  oOeen  of  the 
Land  Department,  and  Mac  respected  would  have 
riven  him  the  patent.  It  Is  not  sufficient  to  show 
that  the  patentee  ought  not  to  ha  ve  received  the  pa- 

8.  A  person  who  makes  Improvement!  upon  pub- 
He  land,  knowing  that  helms  no  title,  and that  the 
land  Is  open  to  exploration  and  sale  tor  Itamlnerals, 
and  makea  no  effort  to  secure  (he  title  to  It  u  suoh, 
under  the  laws  of  Congress,  or  a  right  of  posstsnlon 
under  the  local  customs  and  rules  of  miners. his  no 
claim  to  compensation  for  his  Improvements  as  an 
adverse  holder  In  good  faith, when  such  sale  Is  made 
tosnother  and  the  title  Is  paassd  to  him  by  a  pa- 
tent of  the  Dotted  States. 

[No.  668.1 
Submitted  Oct,  U,  18X5.     Decided  Not.  IB,  1886. 

Statement  of  the  case  by  llr.  Jutliee  Field: 
This  Is  an  action  to  recover  a  parcel  of  min- 
ing ground,  situated  in  Lawrence  County,  in 
the  Territory  of  Dakota,  and  claimed  by  the 

a-  tiffs  under  a  patent  of  the  United  States 
ng  date  March  23  1880,  and  issued  to  them 
upon  on  entry  made  November  80, 1877,    The 


complaint  alleges  that,  on  the  nth  of  Decem- 
ber, 1878,  the  plaintiffs  were  the  owners  In  fee 
and  possessed  of  the  demanded  premises  de- 
riving their  title  under  the  said  patent  of  the 
United  States,  founded  upon  the  entry  men- 
tioned; that  afterwards,  on  the  12th  of  said  De- 
cember, while  they  wen  thus  seised  and  pos- 
■eaaed  of  the  promises,  the  defendants,  without 
right  or  title,  entered  upon  them,  ousted  tbe 
plaintiffs  therefrom  and  nave  ever  since  unlaw- 
fully withhold  them, to  the  damage  of  the  plaln- 
tifla  of  t500.  It  also  alleges  that  the  value  of 
the  rents  and  profits  of  the  premises  from  the 
entry  of  the  defendants  have  been  ten  dollars  a 
month;  and  it  prays  judgment  for  the  possession 
of  the  premises,  for  the  damages  sustained,  and 
for  the  rents  and  profits  lost. 

The  answer  of  the  defendant*  denies  gener- 
ally the  several  allegations  of  the  complaint,  [40BI 
except  aa  stated  therein,  and  then  sets  up  spe- 
cially, by  way  of  counterclaim,  various  matters 
which  they  contend  constitute  in  equity  a  good 
defense  to  the  action  and  entitle  them  to  a  por- 
tion, at  least,  of  the  demanded  premises,  or  to 
compensation  for  their  improvement*  thereon. 

The  matters  set  forth  as  grounds  for  equitable 
relief  are  alleged  upon  information  and  belief, 
and  are  substantially  these: 

That  on  the  38th  of  Februi 

in  controversy,  with  other  la , 

to,  waa  appropriated  and  occupied  as  a  town  she 
and  for  town-site  purposes,  and  aa  such  was 
laid  out  Into  lots,  blocks,  streets  and  allays,  and 
designated  aa  Central  City,  having  at  that  time 
about  one  hundred  inhabitants;  that  this  num- 
ber increased  until,  on  Harch  22,  1880,  the  date 
of  the  plaintiffs'  patent,  tbe  place  became  an  im- 
portant one,  containing  about  two  thousand 
inhabitants; 

That  on  the  Bald  28th  of  February,  1877,  the 
grantor  of  the  defendants  waa  In  too  peaceful 
occupation  and  possession  of  the  land  In  con- 


lot  with  the  Improvement 

liable  consideration; 


its  thereon  for  a  val  - 


ground  with 


trovers?,  to  be  surveyed  for  a  placer  mining 

1m,  and  an  application  for  a  patent  based 

upon  that  survey  to  be  filed  In  the  United  State* 


tbe  town  site,  Including  that  In 

be Surveyed  for  a  pi: 

appl  i  cation  for  a  p 

jy  to  be  filed  In  the  U 

land  office  at  Dead  wood,  In  the  County  of  Law- 
rence; 

That,  within  tbe  time  required  by  law,  the 
inhabitants  of  the  town,  including  the  grantor 
of  the  defendants,  filed  a  protest  in  the  land 
office  against  the  Issuing  of  the  patent,  b 


rights  of  the  town-site  occupant*,  and  w 
mineral;  but  that,  not  withstand  in  e  the  protest, 
the  local  land  officers,  on  tbe  30th  of  Novem- 
ber, 1877,  received  from  the  plaintiffs  the  price 
of  the  land  aa  a  placer  claim,  and  the  fees 
prescribed  by  law,  and  allowed  their  entry 
of  the  same;  that,  subsequently,  on  the  88d  of 
April,  1877,  the  Commissioner  of  the  General  [410] 
Laud  Office  reviewed  the  proceedings,  and  di- 
rected that  a  patent  lane  to  the  pfimtMh  far 
the  mining  claim,  but  with  a  reservation  from 
the  grant  of  all  town  property,  rights  upon  the 

and  all  lota,  blocks,  streets  and  alleys, 
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»  belong!  ng  to  the 

«ssary  to  the  occupation  smd  enjoy- 

i;  that,  subsequently,  on  the 


and  nil  houses,  buildings  and  improvements 

.. .^,..._. ^  plalntfib,  a   " 

— "on  and 

...  , , ,jeutly, 

7th  of  November,  1678,  the  Commissloi 
Tended  tbe  entry,  and  ordered  that  a  hearing 
be  had  before  the  officers  of  the  local  land  of- 
fice, to  determine  the  date  when  the  land  was 
first  occupied  as  a  town  site,  the  nature  and  ex- 
tent of  such  occupancy,  and  the  improvements 
thereon,  and  whether  the  land  was  mineral  or 
non-mineral  in  iu  character;  that  such  hearini 
was  commenced  on  the  28th  of  November,  1878, 
that  both  parties  submitted  their  testimony  to 
tbe  local  officers,  who,  on  the  90th  of  January, 
1879,  decided,  in  substance,  that  the  land  was 
valuable  for  mineral,  but  had  been^ppropriated 
for  town-site  purposes  prior  to  any  appropria- 
tion by  the  plaintiffs,  and  that  the  land  should 
be  awarded  to  the  occupants  of  the  town  site, 
Including  the  defendants,  subject  to  the  right 
of  the  plain  tiffs  to  mine  and  extract  the  " 
therefrom,  if.  In  to  doing,  they  did  not  se- 
rially Interfere  with  the  possession,  buildings 
and  improvements  of  the  town  occupants,  in- 
chiding"  the  defendants;  that  the  occupants  and 
plaintiffs  were  satisfied  with  this  decision,  and 
no  appeal  was  taken  therefrom,  but,  on  the  con- 
trary, an  appeal  was  waived;  that,  notwith- 
standing this,  on  the  8th  of  October,  1878,  the 
Commissioner  reviewed  the  decision  pf  the  local 
laud  officers,  and  held  that  the  town-site  claim- 
ants and  occupants.  Including  the  defendants, 
had  no  right  whatever  to  the  land,  upon  the  sole 
ground  that  it  was  mineral,  and,  therefore,  not 
subject  to  appropriation  except  under  tbe  Min- 
eral Law  of  1873;  that  he  accordingly  dismissed 
the  protest,  and  directed  that  tbe  patent  be  Is- 
sued to  the  plaintiffs,  without  any  exception  or 
reservation  therein  to  protect  the  possession  and 
Improvements  of  the  defendants,  and  that  the 
patent  was  accordingly  Issued  to  the  plaintiffs; 
whereas,  the  defendants  insist  that  it  should 
have  contained  a  reservation  excepting  there- 
from all  town  property  rights,  and  all  houses, 
[4111  buildings,  structures,  lots,  blocks,  streets  and 
alleys,  and  other  improvements  on  said  land, 
not  belonging  to  the  plaintiffs,  and  all  rights 
necessary  or  proper  to  the  occupation,  and  pos- 
sesion and  enjovment  of  the  same;  that  Its 
issue,  without  such  reservation,  was  contrary  to 
law;  that  the  plaintiffs,  therefore,  hold  the  land 
covered  by  it  in  trust  for  the  defendants;  and 
that  It  should  be  conveyed  to  them,  they  offering 
to  pay  their  just  proportion  of  the  expenses  of 
procuring  the  patent 

The  matters  set  forth  by  the  defendants  as 
grounds  for  compensation  for  improvements 
on  the  premises  are  these:  That  they  were  made 
by  them  or  by  their  grantor,  heat  the  time  occu- 
pying the  premises  In  good  faith  against  all 
persons  except  the  United  States,  and  they  hav- 
ing purchased  the  premises  of  him  for  a  valua- 
ble consideration  and  having  since  then  occupied 
them,  claiming  title  thereto  in  like  good  faith 
adversely  to  the  plaintiffs.  The  answer  alleges 
that  the  improvements  consist  of  two  buildings, 
each  worth  1750,  and  that  the  value  of  tbe  land 
does  not  exceed  one  hundred  dollars. 

To  each  of  the  special  answers  the  plaintiffs 
demurred,  on  tbe  ground  that  It  did  not  state 
facta  sufficient  to  constitute  n  defence  to  the 
action  nor  a  counterclaim  In  defendants'  favor 
11&  V.  s. 


against  them.  Tbe  demurrers  were  sustained 
by  the  court,  and  the  defendants  declining  to 
plead  further,  and  electing  to  stand  upon  their 
special  answers,  the  plaintiffs  baa  judgment 
for  the  possession  of  the  premises.  On  appeal 
to  the  Supreme  Court  of  the  Territory  the 
Judgment  was  affirmed.  To  review  that  Judg- 
ment tbe  case  is  brought  here  on  appeal. 

Mr.  Q,  C.  Bloody,  for  appellants. 

Met&i.  Van  Ciae  &  Wilson  and  J.  W. 
Smith,  for  appellees. 

Mr.  Ju&tice  Field,  after  stating  the  case, 
delivered  the  opinion  of  the  court,  as  follows: 
This  case,  as  seen  by  tbe  pleadings  stated,  is 
in  Its  main  features  similar  to  that  of  Jktfedaci 
v.  Ilawke,  just  decided  [ante,  423].  The  plain- 
tiffs here,  as  in  that  case,  rely  upon  a  patent  of 
the  United  States  for  the  land  in  controversy, 
Issued  under  the  laws  for  the  sale  of  mineral 
lands.  It  is  admitted  that  the  land  was  mineral  r..,. 
In  Its  character,  and  the  patent  itself  is  evidence  L*1*! 
that  all  the  requirements  of  the  law  for  its  sale 
were  complied  with.  Tbe  defendants,  as  in 
that  case,  set  up  as  ground  for  equitable  relief 
against  the  enforcement  of  the  rights  of  the 
plaintiffs  under  the  patent,  that  their  grantor 
occupied  the  land  as  a  lot  In  a  town  site— here 
the  town  site  lining  that  of  Central  City;  there 
that  of  Deadwood  City — and  made  improve- 
ments thereon  before  the  plaintiffs  churned  it 
mining  ground,  or  took  proceedings  to  pro- 
re  its  title;  and  that  he  sold  the  lot  to  them, 
with  its  improvements,  for  a  valuable  considera- 
tion. They,  therefore,  as  the  defendant  did  in 
the  other  case,  deny  the  right  of  tbe  plaintiffs 
to  acquire  tbe  premises  as  a  mining  claim  on 
the  town  site;  but  they  also  contend  that  if  the 
plaintiffs  bad  that  right,  the  patent  issued  to 
them  should  have  contained  reservations  ex- 
cluding from  its  operation  the  buildings  and 
Improvements  of  tbe  defendants,  and  whatever 
was  necessary  for  their  use  and  enjoyment 
They  also  contend,  that  if  this  defense  be  not 
sustained,  they  should  be  allowed  compensation 
for  their  Improvements  on  the  premises. 

The  case  differs,  however*  in  one  important 
mrttcular  from  that  of  Dtffebaek  v.  Betake. 
.There  an  entry  bad  been  made  of  the  town  site 
in  tbe  land  office  of  the  United  States,  by  the 
probate  Judge  of  the  county,  for  the  benefit  of 
the  occupants  of  tbe  town.  The  entry,  it  is  true, 
was  afterwards  canceled  by  the  Secretary  of  the 
Interior,  so  far  as  the  premises  in  controversy 
in  that  case  were  concerned.  The  proceedings 
showed, however, a  desire  on  the  part  of  the  occu- 
pants to  secure  the  title  of  the  United  States,  and 
not  to  rest  upon  their  naked  possession.  Hera 
It  does  not  appear  that  any  effort  had  been  made, 
either  by  the  authorities  of  the  town,  or  by  the 
probate  Judge  of  tbe  county,  or  by  anyone  else 
on  behalf  of  the  occupants  of  tbe  town,  or  by 
the  defendants  or  their  prim  tor,  to  acquire  the 
legal  title.  The  case  presented,  therefore,  is  that 
of  occupants  of  Oie  public  lands  without  title, 
audwithoutanyattempt  having  been  made  by 
them,  or  by  anyone  representing  them,  to  secure 
that  title,  resisting  the  enforcement  of  the  patent 
of  the  United  States.on  the  ground  of  suchoccu-  . 
pation.  Mere  occupancy  of  the  public  landt  ' 
and  Improvements  thereon  give  no  vested  right 
therein  as  against  the  United  States,  and  eonso- 
quently  not  against  any  purchaser  from  them. 
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To  entitle  a  party  to  relief  against  a  patent 
the  government,  be  must  show  a  better  right 
the  land  than  the  pa  ten  tee,  such  as  in  law  should 
have  been  respected  by  the  officers  of  the  Land 
Department,  and  being  respected  would  have 
given  him  the  patent  It  is  not  suffici.nt  to 
snow  that  the  patentee  ought  not  to  have  re- 
ceived the  patent.  It  must  affirmatively  appear 
that  the-  claimant  was  entitled  to  It,  and  that, 
in  consequencn  of  erroneous  rulings  of  those 
officers  on  the  facts  existing,  it  wss  denied  to 
him.  BohaZl  v.  Dilla,  114  U.  S.  El  [Bk.  29.  L. 
ed.  61]. 

The  question  as  to  the  allowance  for  im- 
provements la  disposed  of  by  tbe  decision  in 
Dcfftbackv.  Haute.  A  person  who  makes  im- 
provements upon  public  land,  knowing  that  he 
lias  no  title. and  that  the  land  is  open  to  explora- 
tion and  sale  for  ita  minerals,  and  makes  no 
effort  to  secure  the  title  to  It  as  such  land  under 


no  claim  to  compensation  for  his  improvements 

as  an  adverse  bolder  in  good  faith  when  such 
aale  is  made  to  another  and  the  title  is  passed  to 
bun  by  a  patent  of  the  United  States. 

Judgment  affirmed. 

True  copy.   Test: 

James  H.  MuKenne j.  Clerk,  Sup.  Court,  U.  8. 

01  toil  -110  0. 8.  SO. 


[384]  MERCHANTS  EXCHANGE  NATIONAL 
BANK  OF  THE  CITY  OP  NEW  YORK, 
AppL,  fl 

BOARD    OF   CHOSEN    FREEHOLDERS 
OF  THE  COUNTY  OF  BERGEN. 

(Bee  B.  C.  Reporter's  ed.,  SSt-SBE,) 

Municipal  bond*— special  power  to  issue- -exer- 
eroite  of— overissue— estoppel— genuineneu  of 

official  signatures. 


:J1.  Purchasers  of  i —— v,,™,,™  u».- 

ing  only  a  special  power  to  Issue  them  for  a  partic- 
ular purpose  must  see  that  the  conditions  prt 
scribed  lor  the  eierotre  of  the  power  existed. 

2.  In  the  absence  of  recitals  showing  nempMaoc 
with  the  provisions  or  the  statutory  authority,  tb 
obllfrur  Is  not  estopped  from  denting  the  fact  c 


3.  Purchasers  of  municipal 
the  risk  of  tbe  genuineness  ot . 
[No.  81.] 
Argued  October  *7  and  S8,  18SB.     Decided  No- 


APPEAL  from  the  Circuit  Court  of  the  Unit 
ed  States  for  the  Southern  District  of  New 
York. 

Statement  of  tbe  case  by  Mr.  Justice  Field: 
This  ia  a  suit  in  equity  to  compel  the  Mer- 
chants Exchange  National  Bank  of  the  City  of 
New  York,  one  of  the  defendants  below,  and 
the  appellant  here,  to  surrender  to  the  Board  of 
Chosen  Freeholders  of  the  County  of  Bergen 
New  Jersey,  102  bonds  of  $000  each,  drawn  in 
the  form  of,  and  purporting  to  be,  negotiable 
obligations  of  the  Board,  on  tbe  ground  that 
they  were  never  issued  by  its  authority.  The 
480 


suit  was  brought,  not  only  against  tbe  Bank 
which  held  the  bonds,  but  also  against  the 
sheriff  of  the  City  and  County  of  New  York, 
who  had  previously  levied  an  attachment  upon 
them  in  an  action  brought  bv  tbe  Bank  against 
Benjamin  C.  Bogert,  upon  his  alleged  indebt- 
edness to  it  Of  $.51 ,000. 

The  aheriif ,  having  no  Interest  in  tbe  con- 
troversy between  the  Board  and  Bank,  made 
no  contest  and  did  not  appear  In  the  suit.  The 
decree  was,  therefore,  only  against  the  Bank. 

The  facts  of  the  case  are  briefly  these:  The 
complainant  below,  the  Board  of  Chosen  Free- 
holders of  Bergen  County,  is  a  municipal  cor- 
poration having  general  charge  of  the  affairs 
of  that  county.  It  Is  composed  of  thirteen  rep- 
resentatives, one  from  each  township  of  the 
county.  Its  officers  are  a  director  and  a  clerk 
elected  by  tbe  Board,  the  former  from  one  of 
its  own  members.  It  also  elects,  annually,  a 
collector,  who  acts  as  treasurer  of  the  county, 
but  Is  not  a  member  or  an  officer  of  the  Board. 
It  is  his  duty  to  collect  the  revenues  of  the 
county  and  to  pay  its  expenses  and  liabilities. 

During  the  late  civil  war,  bonds  were  issued 
by  the  Board  of  Chosen  Freeholders  of  Bergen  [88 
County  for  money  to  enable  it  to  raise  snd  equip 
its  quota  of  men  under  the  different  calls  for 
troops  by  the  government  These  bonds  were 
about  to  mature  when  tbe  Legislature, by  an  Act 
passed  on  the  5th  of  April,1878,  authorized  the 
boards  of  chosen  freeholders  of  the  several 
counties  of  the  State  to  renew  bonds  previously 
issued  by  them  for  any  loan  made  by  them  un- 
der authority  of  law,  which  should  thereafter  be- 
come due,  and  for  which  no  provision  should  be 
made  for  their  payment.  The  Act  required  that 
tbe  new  bonds  should  be  made  payable  within 


due  and  payable- each  year;  that  they  should 
draw  interest  not  exceeding  seven  per  cent; 
should  bear  the  seal  of  the  corporation:  be 
signed  by  tbe  director  of  the  Board  and  Its 
clerk,  and  countersigned  by  the  collector  of 
the  county,  and  have  coupons  attached  to  each 
one  for  the  semi-annual  Interest,  except  that, 
when  the  Board  might  judge  It  best,  the  bonds 
might  be  registered  and  be  made  payable 
to  the  order  of  the  purchaser  and  issued,  with- 
out coupons.  The  Act  declared  that  all  bonds 
issued  under  It  should  be  numbered,  and  a 
register  of  the  number,  denomination,  date  of 
issuing  and  name  of  person  to  whom  Issued, 
If  registered,  and  time  of  payment,  should  be 
made  by  the  collector  in  a  book  to  be  provided 
by  the  Board  for  that  purpose. 
On  the  10th  of  May,  1878,  tbe  Board  of  Ber- 

ri  County  passed  a  resolution  empowering 
flnsr.ee  committee  to  reissue  county  bonds 
in  place  of  those  becoming  due  on  July  1  of 
that  year.  Blanks  for  800  bonds  each  for  $500, 
with  coupons  attached,  were  accordingly  pre- 
pared by  order  of  the  committee  and  bound  hi 
three  books, with  a  margin  or  stub  to  each  bond. 
The  first  book  contained  the  blanks  from  1  to 
250;  tbe  second  from  251  to  500,  and  the  third 
from  501  to  800,  and  these  numbers  wen 
stamped  on  the  backs  of  the  books  respectively. 
The  name  of  the  payee  and  the  year  of  ma- 
turity were  left  unfilled  in  the  blanks.  These 
hooks  were  delivered  to  Benjamin  C.  Bogert, 
who  was  at  the  time  collector  of  the  county, 
ltt  U.  S. 
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jvoti  Vanderbeek  ni  then  director  of  the  these  county  bonds.  Thus  the  Bank  held  ou 
Board,  Mid  Michael  M.  Wjgmt  its  clerk.  hundred  and  two  of  them. 
1881  Al  differeut  times  during  the  months  of  July  Bogert  died  January  8,  1880,  and  coon  after- 
'  and  August,  1870,  the  three  books  wen  pro-  wards  the  Issue  of  these  one  hundred  and  two 
duced  by  Bogert  at  the  room  of  the  finance  bonds,  and  their  possession  by  the  Bank,  wen 
committee  In  the  court-house  at  Hackensack,  discovered,  and  the  present  suit  was  brought  to 
the  county  seat  of  Bergen  County,  and  then  compel  their  surrender.  The  court  below  held 
all  the  800  bonds  hi  blank  were  siguod  by  Van-  the  bonds  void,  and  decreed  that  they  be  de- 
derboek,  the  director,  and  by  Wygant,  the  livered  up  to  the  complainants.  Prom  this  de- 
clerk.  This  wu  done  at  the  request  of  Bogert,  cree  an  appeal  is  taken  tothiscourt. 
who  represented  that  this  course  was  adviaa-  Mam  Stephen  P.  Nub  E.  L  Psm- 
ble,  as  some  of  the  blanks  might  be  injured  or  dier  8nd  Alfred  J.  Taylor,  for  appellant: 
soiled  before  they  were  issued,  he  agreeing  to  Where  bonds  are  issued  by  thepropw  officials 
destroy  oil  the  unused  blanks.  The  director  g^d  Import  a  compliance  with  the  law  a  pur- 
and  the  clerk  both  seemed  to  bare  implicit  con-  chaser  Is  not  bound  to  look  further 
fldence  in  the  Integrity  of  Bogert,  and  It  does  Oommiuioneri  v.  AipinwaU,  81  How.  OSS 
not  appear  that  there  was  any  hesitation  on  ($3  U.  8.  bk.  18,  L.  ed.  208);  Town  v.  Daem- 
their  part  to  comply  with  his  suggestion.  The  p7fti  04  tj.  8.  801  (Bk.  24.  L.  ed.  838V  See 
books  with  the  blanks  in  this  condition  were  tlw  Brooklyn  v.  in*.  Co.  DO  U.  8.  863  (Bk.  35 
left  in  his  hands,  but  they  had  neither  the  seal  l.  ed.  4ig);  g0jr  Ti  jatpcr  Co.  110  U  S  53 
of  the  county  nor  his  signature.    These  were  (Bk.  38  L.  ed.  68). 

to  be  attached  M  the  bonds  were  issued.  The  4  recital  In  a  bond  may  furnish  the  basis  for 
outstanding  bonds  of  the  county  at  the  time  an  estoppel,  butitisnot  essential toanestoppeL 
amounted  to  8862,000,  of  which  sum  114,000  Haekett  v.  Ottawa,  99  U.  8.  86  (Bk.  25,  L. 
were  paid  in  cash.  To  meet  the  balance,  893  rf.  868);  Bigelow,  Estoppel,  486,  467;  Count* 
bonds  were  issued,  and,  with  the  exception  of  „/  Uenry  *.  NUolay,  9B  D.  S.  619  (Bk.  34,  L. 
two  of  thcm.wereexchangedfortheold  bonds,  rf.  894);  Northern  Bank  v.  Porter,  110  U.  8. 
Two  were  sold  and  the  proceeds  applied  tow-  909  (Bk  28,  L.  ed.  238);  Dixon  Oo.  v.  Field,  111 
ards  the  payment  of  the  balance.  Aregisterof  u  8  88  (Bk.  28  L  ed  860) 
the  bonds  thus  issued  was  prepared,  as  required  When  one  of  two  innocent  persons  is  to  suf- 
by  law,  containing  a  tabulated  statement  of  the  fer  from  the  wrong  or  negligence  of  a  third,  h 
number  of  each  one,  to  whom  issued,  with  its  ghgji  be  ^e  one  WQo  enabled  the  wrongdoer  to 
amount  and  date  of  maturity,  and  was  kept  by  commit  the  wrong 

the  collector,  and  was  open  to  inspection  by  Michigan  Bank  v.  Eidred,  8  Wall.  544  (78  U. 

the  public  8.  bk.  19,  L.  ed.  763);  Da(r  t.  (T.  5.  18  WsJL 

Of  the  blanks  not  used  one  hundred  and  four  1  (88  U  8  bk  21  L.  ed  481). 

were  left  In  the  possession  of  Bogert.    Two  of  \t  is  not  competent  to  show  fraud  or  irregu- 

theae  were  substituted  in  place  of  others  de-  urfty  In  theissuanceof  bonds  aaagalnstatona 

faced  in  preparation.     Of  the  remaining  one  *,&  holder 

hundred  and  two  blanks,  none  wore  required  or  Co.  of  Macon  v.  Shore*.  97  U.  8.  272  (Bk.  34, 

used  for  the  county,  nor  was.  their  use  ever  L.  ed.  880);  Cromwell  v.  Co.  of  Sac,  96  U.  8.  51 

authorized  m  any  form  by  its  Boardof  Chosen  (Bk   24   L   ed   681). 

Directors.  Yet,  on  the  26th  of  July,  1876,  Bo-  Metre     Hamilton    WsJlla   and    J.    D. 

gert  pledged  sixty-six  of  them  to  the  Mer-  Bedle,  for  appellee: 

cbants  Exchange  Bank  as  security  for  a  loan  The  bonds  having  been  issued  without  law- 
made  to  him  individually  for  thirty  thousand  fui  authority,  there  can  be  no  such  thing  as  a 
dollars.    Payments  on  this  amount  weremsde  tana  fide  holder. 

from  time  to  time  until,  on  May  9, 1878,  it  was  Mayor  v.  Ray,  19  Wall.  478  (88  TJ.  8.  bk.28, 

reduced  to  nine  thousand  dollars.     Soon  after-  l  ed   1501.   &,.  0f  Bate*   v.  Winten,  97  U.  8. 

wards,  however,  two  thousand  dollars  more  91  mt  24,  L.  ed.  884);  Town  v.  Perkim,  84  0. 

were  added  to  this  sum,  and  all  the  bonds  were  g  289  (Bk  34.  L  ed  158) 

taken  up  except  twenty-four.    Previously  to  The  appellant  is  chargeable  with  notice  of  the 

the  loan,  and  on  the  14th  of  March,  1876,  Bo-  character  of  the  bonds. 

gert  had   borrowed   of  the  same  Bank  forty  Bwhanan  v.   Litchfield,  102  U.  8.  278  (Bk. 

[«7]  aousand  dollars,  and  given  as  collateral  two  38,  L.  ed.   138};  MeClure  v.  Toamhip  of  Oat- 

documents  purporting  to  be  temporary  loan  tgrdi  94  W.  8.  483  (Bk.  24,  L.  ed.  129).    See 

certificates  of  Bergen  County,  each  for  twenty  gjgo  School  LHttria  v.  Stone.  106  U.  8. 184  (Bk. 

thousand  dollars.   Certificates  of  this  character  37  l  ed.  90);  School  DittrUt  v.  HaU,  118  U.  8. 

bad  on  different  occasions  been  authorized  by  135  (Bk.  28  L  ed  954) 

boards  of  chosen  freeholders  to  raise  money  The  county  had  no  general  authority  to  bor- 

in  anticipation  of  the  collection  of  taxes.    The  row  money  or  to  Issue  bonds  or  other  uegoti- 

two  certificates,  however,  pledged  to  the  Bank  sblo  instruments. 

weroflctitionsftndfraudulentpapers.neverhav-  g^  u,e  Statutes,  Rev.  N.  J.  127,  etc.     Bee 

tog been  authorised  by  the  Board.    In  Mav.  ajgo  Mayor  v.  Bag,  18  Wall.  48S  (86  U.  8.  bk. 

1878,  Bogert  was  defeated  as  collector  of  the  33  L.  ed.  184);  HaeketUtouin  v.  Swaekhatntr, 

county, and  another  party  took  his  office.  After  87  N  J   L   191 
that,  and  on  the  38th  of  September  following, 

at  his  request,  the  two  loans  were  consolidated  Mr.  Juitice  Field,  after  stating  the  case,  de- 

into  one,  for  which  he  gave  a  new  note  for  livered  the  opinion  of  the  court: 

fifty-one  thousand  dollars;  took  up  the  fictitious  There  was  evidence  at  the  hearing,  of  a  vary 

loan  certificates,  and  in  their  place  deposited  persuasive    character,  that  the   seventy-eight 

with  the  Bank,  U  collateral,  seventy-eight  of  bonds  deposited  with  the  Bank  on  the  28th  of 

llfi  U.  8.  Ml 
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.._,... 78,  when  the  two  loans  of  Rogert 

were  consolidated,  were  not  Blgned  by  him,  and 
that  the  seal  of  the  county  was  not  attached 
until  after  he  bad  ceased  to  be  collector.  Our 
Judgment  leads  to  that  conclusion.  If  this  be 
the  fact,  they  fall  within  the  rule  In  Ant/tony 
t.  Countoof  Jatper,  101  U.  8.  699  [Bk.  26,  L 
ed.  1008],  where  the  court  Mid  that  "purchas- 
ers of  municipal  securities  must  always  take 
the  risk  of  the  genuineness  of  the  official  signa- 
ture of  those  who  execute  the  paper  they  buy. 
This  includes  not  only  the  genuineness  of  the 
denature  itself ,  but  the  official  character  of  him 
who  makes  it."  But,  in  the  view  we  take  of  this 
case,  ft  is  not  material  whether  the  bonds  were 
signed  before  or  after  Bogert  had  ceased  to  be 
collector.  The  Board  of  Chosen  Freeholders  of 
the  county  never  directed  nor  permitted  their 
Issue.  The  law  under  which  It  derived  all  its 
powers  provided  only  for  the  issue  of  bonds  to 
meet  the  indebtedness  from  those  then  about  to 
mature.  All  such  maturing  bonds  had  been 
surrendered  for  the  new  bonds,  except  for  a 
•mall  amount,  which  was  paid  In  cash.  The 
power  of  the  Board  under  the  law  was  then  ex- 
hausted. Any  further  issue  was  beyond  its 
authority.  Unless,  therefore,  there  is  some- 
thing in  connection  with  their  issue  to  estop 
the  Board  from  contesting  their  validity,  they 
can  in  no  manner  bind  the  county.  This  is  not 
1391]  a  case  where  there  existed  in  the  Board  a  gen- 
eral power  to  issue  negotiable  securities  of  the 
county,  so  that  parties  would  be  justified  in 
taking  them  when  properly  executed  in  form 
by  its  officers.  It  Is  a  case  where  there  was  no 
power,  except  as  specially  delegated  by  law  for 
a  particular  purpose.  All  persona  taking 
securities  of  municipalities  having  only  such 


isted.  As  an  essential  preliminary  to  protec- 
tion as  a  bona  fide  holder,  authority  to  issue 
them  must  appear.  If  such  authority  did  not 
exist,  the  doctrine  of  protection  to  a  bona  fide 
purchaser  has  no  application.  This  is  the  rule 
even  with  commercial  paper  purporting  to  be 
issued  under  a  delegated  authority.  The  dele- 
gation must  be  first  established  before  the  doc- 
triue  can  come  In  for  consideration.  See  case 
of  The  Floyd  Acceptance*.  7  Wall.  676  [74  U.  8. 
bk.  18,  L.  ed.  173];  Marthy.  Fulton,  10  Wall. 


the  municipality,  empowered  to  determine 
whether  the  statute  has  been  followed,  and  thus 
bind  the  municipality  by  their  determination. 
Bee,  of  the  late  cases  on  this  point,  fiortitem 
Bank  of  Toledo  t.  Porter  ToicnAip  Tn/itea,  110 
TJ.  8  608  [Bk.  88,  Led.  258]  and Dtnm  Cbunry 

Field,  ill  TJ.  8.  88  [Bk.  88,  L  ed.  860]. 

In  the  bonds  of  Bergen  County  there  are  no 
recitals.  The  Bank  in  taking  them  was  bound 
to  ascertain  whether  or  not  they  were  author-  [392] 
ized.  Had  it  examined  the  register  of  the  bonds 
Issued  to  take  up  the  matured  bonds,  which 
was  a  public  record  of  the  county  and  open  to 
Inspection,  it  would  have  learned  mat  the  bonds 
which  it  received  were  not  of  the  number  thus 
authorized.  Content  to  rely  upon  the  unsup- 
ported representations  of  Bogert,  It  cannot  now 
cast  upon  the  county  the  consequences  of  its 
own  mistake.  Buclianan  v.  Litchfield,  108  U. 
a.  378  [Bk.  86,  L  ed.  188]. 

Judgment  termed. 
Trueoopf.  Teat: 


ligations  are  held  to  supply  such  proof  of  com 
pTiance  with  the  special  authority  delegated  as 
to  preclude  the  taking  of  any  testimony  on  the 
subject,  and  estop  the  obligor  from  denying  the 
fact  These  have  generally  arisen  upon  muni- 
cipal bonds,  authorized  by  statute,  upon  the 
vote  of  the  majority  of  the  citizens  of  a  par- 
ticular city,  county,  or  town,  and  in  which  cer- 
tain persons,  or  officers  are  designated  to  ascer- 
tain and  certify  as  to  the  result  If,  In  such 
cases,  the  bonds  refer  to  the  statute,  and  recite 
a  compliance  with  its  provisions,  and  have 
passed  for  a  valuable  consideration  into  the 
bands  of  a  bona  fide  purchaser,  without  notice 
of  any  defect  in  the  proceedings,  the  munici- 
pality has  been  held  to  be  estopped  from  deny- 
ing the  truth  of  the  recitals.  The  ground  of 
the  estopped  is,  that  the  officers  issuing  the 
bonds  and  inserting  the  recitals  are  agents  of 
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Evidence— presumption  at  to  the  performance  of 

""'-  J- ■'-'--  '■■    ** of  a  bank— custom  and 

mistake  in  writ  of  error. 


their  duties  by  ojfbert  01 


L.  It  will  be  ■___  .   , 

coDsldorablo  time,  that  the  offloers  of  a  bank  have 
performed  their  duties  tn  aooordaooe  with  the 
ousKimaud  course  of  business  of  t£-  ■ — '- 

&  Evidence  of  the  custom  and  u 

is  com  potent  for  the  purpose  of 

corroboratiiiB  the  oouvlcition  and  belief  of  Its 
cashier  that  a  draft  wsa  duly  presented  for  par- 

[No.  #.] 

Argued  Noamher  11,  lSSi.  Decided  January 
6,  1886.  Rule  to  show  came  argued  Apru 
6,  1886.  Judgment  rescinded  and  rehearing 
granted  May  4, 1886.  Reargued  October  St, 
1886.    Decided  November  16, 1886. 

IN  ERROR  to  the  Circuit  Court  of  theUnited 
States  for  the  Western  District  of  Tennessee. 
The  history  and  facta  of  the  case  appear  In 
the  opinion  of  the  court  and  in  the  report  of 


counsel  and  the  orders  of  this  court  concerning 
the  mistake  in  the  writ  of  error. 

Me—re.  J.  A.  Dennis  on  and  Loslie  W. 
Russell,  for  plaintiff  in  error. 

Messrs.  L.  W.  Hnmes.  W.  K.  Poaton 
and  D.  H,  Poaton,  for  defendants  in  error. 

Mr.  Justice  Bradley  delivered  the  opinion  [340] 
of  the  court: 

The  Judgment  rendered  in  this  case  on  the 
5th  of  January  last—see  opinion,  113  TJ.  S.  698 
[Bk.  28,  L.  ed.  868]— was  set  aside  on  the  last 
day  of  the  last  term  and  the  cause  was  restored  to 
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the  docket  for  reargument  at  tbe  present  term. 
The  original  action  was  brought  by  several  joint 

K"  lintiffs,  minors,  and  children  of  Samuel  H. 
ndleton,  deceased,  against  the  Knickerbocker 
Life  Insurance  Company,  on  a  policy  of  insur- 
ance on  the  life  of  said  Samuel, taken  out  by  him 
for  the  benefit  of  bis  said  children;  aud  judgment 
was  rendered  for  the  plaintiffs,  some  of  whom 
had,  in  the  meantime,  come  of  age.  Tbe  ' 
of  error  in  this  case  was  brought  to  rev 
this  judgment,  and  a  Judgment  of  reversal 
pronounced  on  the  5th  of  January  last.  It  was 
subsequently  discovered  by  the  court  (a  fact 
not  noticed  by  any  of  the  counsel)  that  the 
writ  of  error  was  sued  out,  and  the  citatior 
was  directed  and  served,  against  only  one  o; 
tbe  plaintiffs  below,  to  wit:  P.  H.  Pendleton 
The  preliminary  appeal  bond  forcostawasalsc 
made  to  P  H.  Pendleton  alone;  but  the  bond 
for  supersedeas,  subsequently  executed,  was 
made  to  all  the  plaintiffs  by  name,  and  the  sub- 
sequent proceedings  we™  generally  entitled  in 
the  name  of  P.  H.  Pendleton  &  als.  This 
]  court,  in  view  of  the  defect  in  tbe  writ  of  error, 
entered  a  rule  on  the  plaintiff  in  error  to  show 
cause  why  the  judgment  previously  rendered 
should  not  be  vacated  and  the  writ  of  error 
dismissed.  On  consideration  of  the  special 
circumstances  of  the  case,  we  allowed  the  writ 
to  be  amended,  and  a  new  citation  to  be  issued 
to  all  tbe  plaintiffs  below,  set  aside 
vious  judgment,  and  directed  the  cau 
restored  to  the  docket  for  reargument. 

The  case  has  now  been  reargued,  all  the 
parties  being  represented.  We  do  not  find  oc- 
cation,  however,  to  render  a  different  decision 
from  our  former  one.  The  only  question 
which  we  have  deemed  it  neceasaryto consider 
more  fully,  being  more  fully  discussed  by 
counsel  than  before,  is,  whether  the  evidence 
adduced  to  show  a  presentment  of  the  draft 
in  question  for  payment  was  sufficient  '  ' 
submitted  to  the  jury.  Tbe  defendants 
ror  now  strenuously  contend  that  it  wa 
It  will  be  remembered  that  the  draft  wit 
July  14,  1871,  and  was  payable  three  months 
iifter  date  without  grace,  and  contained  a  con- 
dition that  if  not  paid  at  maturity  the  policy 
should  become  void.  We  held  that  if  the  In- 
surance Company  wished  to  avail  itself  of  this 
condition,  it  must  present  the  draft  for  pay- 
ment at  its  maturity,  but  that  protest  for  non- 
payment was  not  necessary. 

On  the  trial,  which  took  place  nearly  ten 
years  after  tbe  transactions  referred  to,  it  was 
shown  that  about  three  weeks  before  the  ma- 
turity of  the  draft,  it  was  sent  from  Memphis 
by  the  Union  and  Planters'  Bank  to  the  Louisi- 
ana National  Bank  at  New  Orleans,  to  be  pre- 
sented for  acceptance,  with  directions  not  to 
have  it  protested;  that  tbe  latter  bank  did  so 

E resent  it  to  the  drawees,  Moses  Greenwood  & 
on,  and  that  it  was  not  accepted  by  them; 
that  It  was  then  returned  to  the  Memphis  Bank, 
which,  about  the  Sth  of  October,  again  sent  it 
to  the  New  Orleans  Bank  for  demand  of  pay- 
ment. Luria,  the  cashier  of  tbe  latter  bank, 
was  examined  on  interrogatories.  After  stat- 
ing the  facts  relating  to  the  presentment  of  the 
draft  for  acceptance,  and  the  usage  and  custom 
of  bis  bank  'with  regard  to  the  presentment  of 
bills  and  notes  for  acceptance  and  payment,  he 
wh  naked  this  question:  "From  your  exami- 
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I  nation  of  the  endorsements  upon  the  draft" 
(which  was  exhibited  to  bim),  "in  connection 
with  your  knowledge  of  the  course  of  business 
of  the  Louisiana  National  Bank,  as  stated  by 

Ci,  would  you  say  whether  or  no  said  paper  has 
n  presented  for  acceptance  and  payment  as 
other  commercial  paper  sent  to  you  for  collec- 
tion through  your  con-esponding  hanks?"  To 
which  he  answered.  "Yes,  it  was  presented 
for  acceptance  and  for  payment,  as  in  all  simi- 
lar cases  [of]  paper  sent  to  us  for  collection, 
wbtch  is  the  custom  on  the  part  of  the  Louisi- 
ana National  Bank  in  giving  prompt  atten- 
tion to  all  business  intrusted  to  its  core." 

It  was  not  pretended  tbat  the  draft   was 
paid. 

Tbe  witness  being  asked,  on  cross  examina- 
tion. If  be  knew,  of  his  own  knowledge,  that 
said  draft  was  presented  for  either  accept 
ince  or  payment,  answered :  "  Yes,  for  both, 
irom  the  fact  that  the  rules  of  the  bank  make 
it  necessary,  in  the  ordinary  course  of  business, 
to  present  both  for  acceptance  and  payment." 
Being  asked  if  he  presented  the  bill  in  person, 
or  was  present,  he  said:  "  No,  for  the  reason 
that,  as  cashier  of  the  bank,  it  is  not  my  duty 
to  present  drafts  either  for  acceptance  or  pay- 
ment." He  also  stated  that  it  was  the  custom 
of  the  bank  to  give  notice  to  drawees  of  time 
drafts  of  the  maturity  of  the  same;  and  that  the 
drawees  in  this  case,  Moses  Greenwood  &  Son, 
had  a  regular  business  office  in  the  city  of  New 
Orleans,  Luria  further  testified  that  the  bill 
was  entered  on  tbe  books  of  the  bank  as  ma- 
turing on  thel4th-17lh  October,  1871.  the  three 
daysof  grace  being  added  according  to  the  laws 
of  Louisiana.  It  further  appeared  that  on  both 
occasions,  when  the  bill  was  sent  to  the  Louis- 
iana bank  for  presentment,  and  when  it  was 
sent  for  payment,  it  was  with  Instructions  not 
to  have  it  protested,  which  accounts  for  the 
fact  of  there  having  been  no  regular  protest  of 
the  draft.  Two  letters  of  Moses  Greenwood  A 
Son  to  S.  H.  Pendleton  were  produced  in  evi- 
deoce,  one  dated  September  28,  1871,  and  lbs 
other  November  4,  1871.  In  the  first  they  say: 
"Your  draft  for  life  policy  (some  $330)  due 
14th  of  next  month,  was  presented  tbis  day  for 
acceptance.  Not  finding  any  advice  of  it,  we 
requested  them  to  hold  til)  we  got  an  answer 
from  you.  Please  write  at  once  if  you  want  it 
paid."  By  the  letterof  November  4th,  they  say: 
"Yours  of  27th  ult.  received.  Will  pay  that 
insurance  note  when  presented,  as  you  request. 
This  is  the  first  advice  wo  have  had  about  it," 
This  does  not  show  that  the  draft  bad  not  been 
already  presented  for  payment.  The  letters, 
taken  together,  show  that  Moses  Greenwood  & 
Son  were  not  prepared  to  accept  or  pay  the 
draft  until  they  received  Pendleton's  letterof 
October  37th,  long  after  the  draft  became  due. 
seems  very  probable  from  the  evidence  that, 
well  when  the  draft  was  presented  for  pay- 
ut  (if  it  was  so  presented)  as  when  it  was 
presented  for  acceptance,  the  drawees  requested 
the  bank  to  hold  it  until  they  could  get  instmc- 
from  the  drawer.  At  all  events,  the  Lou- 
i  bank  kept  the  draft  until  November  17, 
1871,  and  then  returned  it  to  tbe  Union  and 
Planters'  Bank  of  Memphis.  Luria.  being 
asked.  "  Why  did  your  bunk  bold  this  paper, 
which  matured  on  the  17th  of  October,  1871, 
until  the  17lb  of  November,  1871,  before  re- 
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taming  it  to  the  Union  and  Planters  Bank, 

Memphis?"  answered,  "  I  cannot  aay  positively 
for  what  reason,  not  having  ibe  correspondence 
before  me;  my  impression,  however,  is  that, 
protest  being  waived  and  the  demand  for  its 
payment  having  been  made, it  is  quite  likely  that 
M.  Greenwood  &  Co.  may  have  requested  it 
held  until  they  could  receive  advice  fiom  the 
parties;  however,  It  was  retained,  with  the  ex- 
pectation of  collecting,  until  the  lTUi  of  No- 
vember, 1871,  when  it  was  returned  by  instruc- 
tions of  the  Union  nud  Planters  Bank  of 
Memphis,  in  their  letter  dated  November  14, 
1871/' 


i  all  that  he  knew  about  the  drai 
In  question  (which  was  exhibited  to  him),  he 
answered  that  he  had  it  for  the  purpose  of  pre- 
senting it  for  acceptance,  which  was  refused, 
as  per  pencil  memorandum  on  the  back  of  it  in 
bis  handwriting,  namely;  "No  advice — refused 
acc'L"  He  was  not  asked  by  either  party 
whether  he  presented  the  draft  for  payment. 

Greene,  one  of  the  defendants  agents  at 
Memphis,  testified  that,  on  or  about  the  3d  day 
of  October,  1871,  they  (the  said  agents)  wrote 
to  Pendleton,  by  mail,  of  the  nor  acceptance 
[344]  of  tbe  draft,  and  on  or  about  the  20th  of  No- 
vember they  again  wrote  to  him  of  the  non- 
payment of  it;  and  that,  in  the  latter  part  of 
November  or  early  In  December,  be,  Pendle- 
ton, called  upon  said  agents  in  Memphis,  and 
staled  that  the  reason  he  did  not  answer  their 
letters  was,  that  he  expected  soon  to  come  to 
Memphis,  and  that  he  was  much  surprised 
that  Greenwood  &  Co.  did  not  pay  the  draft, 
but  that  they  were  now  prepared  to  pay  it, 
and  exhibited  their  letter  to  him  before  re- 
ferred to. 

None  of  this  evidence  was  objected  to  except, 
when,  the  deposition  of  Luria  was  offered,  tbe 
plaintiffs  objected  to  hisanswets  relating  to  the 
custom  of  the  Louisiana  National  Bank  In  re- 
gard to  presentment  of  paper  for  acceptance  and 
[niyment,  which  objection  was  overruled. 

we  think  that  the  evidence,  taken  together, 
was  sufficient  logo  to  the  jury  on  the  question, 
whether  the  draft  was,  or  was  not,  presented 
for  payment,  or,  which  is  the  same  thing, 
whether  demand  of  payment  was  waived  by  the 


able  time.it  should  be  presumed  that  these  duties 
have  been  performed  and  business  done  in  ac- 
cordance with  the  custom  and  course  of  business 
of  the  bank,  Thedegreeof  exactness  with  which 
they  have  been  performed  by  a  particular  bank 
is  matter  of  proof,  depending  upon  the  custom 
and  course  of  business  of  that  bank,  and  is  mat-  IMKI 
terof  consideration  for  the  Jury.  Of  course,  l°*°l 
proof  of  such  custom  and  course  of  business 
cannot  dispense  with  documentary  evidence 
when  such,  evidence  is  requisite  in  law  to  verify 
the  act  done,  or  to  make  it  complete,  such  as 
|  protest  and  notice  of  dishonor,  when  these  are 
i  necessary;  and,  in  all  cases,  it  Is  the  province 
!  of  the  jury  to  determine,  under  all  the  circum- 
|  stances  of  the  case,  the  weight  to  be  given  to 
■  the  evidence.  See  Bonmlhalv.  Walter,  111  U. 
S.  108  [Bk.  28,  L.  ed.  308],  and  Huntley  v. 
Whittier,  100  Mass.  891,  there  cited. 

This  kind  of  presumptions  of  fact,  referable 
to  the  consideration  of  a  jury,  is  well  known 
and  frequently  recognized  in  the  law.  Such 
presumptions  are  founded  upon  the  experience 
|  of  human  conduct  in  the  course  of  trade  and 
1  business,  under  the  promptings  of  interest  or 

Sublic  responsibility.  "Under  this  head,"  says 
Ix.  Greenleaf,  "may  be  ranked  the  presump- 
tions frequently  made  from  the  regular  course 
of  business  in  «  public  office.  *"*  If  a  letterls 
sent  by  the  post,  it  is  presumed,  from  the  known 
course  In  that  department  of  the  public  service, 
that  it  reached  its  destination  at  the  regular 
,  time,  and  was  received  by  the  person  to  whom 
,  it  was  addressed,  If  living  at  the  place,  and 
usually  receiving  letters  there."  lie  adds: 
'  'The  like  presumption  is  also  drawn  from  the 
usual  course  of  men's  private  offices  and  busi- 
ness, where  the  primary  evidence  of  the  fact  is 
wanting."  1  Greenleal,  Ev.  g  40.  In  support 
of  these  propositions,  tbe  author  refers  to  many 
authorities,  which  seem  to  be  fully  in  point. 


and  u 

when  token,  nor  when  the  interrogatoi  . 

proposed,  and  we  think  it  was  competent 

If  it  had  been  objected  to.  It  was  competent 
or  the  purpose  of  sustaining  and  corroborating 
the  conviction  and  belief  of  Luria,  the  cashier, 
that  the  draft  had  been  presented  for  payment, 
ill*  conviction  and  belief  were  undoubtedly 
based  on  this  custom  and  usage,  and  were  of 
value  only  bo  fares  such  custom  and  usage  were 
Invariably  maintained  and  pursued. 

A  tiimk  is  a  quasi  public  institution.  It*  of- 
ficers have  regular  and  set  duties  to  perform, 
directly  affecting  the  financial  transactions  of 
the  entire  public.  It  is  essential  to  the  public 
interest  that  these  duties  should  be  performed 
with  invariable  certainty  and  exactness.  The 
business  community  relics  upon  such  perform- 
ance, and  at  least  after  tbe  lapse  of  a  consider- 


Tbe  same  general  propositions  are  laid  down  by 
Mr.  Taylor,  in  bis  treatise  on  Evidence,  copy- 
ing, as  he  usually  does,  the  language  of  Prof. 
Greenleaf.  He  adds  the  following  illustrations 
derived  from  adjudged  cases  in  England:  "If 
letters  or  notices  properly  directed  to  a  gentle- 
man be  left  with  bis  servant,  it  is  only  reasonable 
to  presume,  prima  facie,  that  they  reached  bis 
hands.  Mae&regor  v.  KeUy,  8  Ex.  R.  7B4. 
The  fact,  too,  of  sending  a  letter  to  a  postofBce 
will,  in  general,  be  regarded  by  a  Jury  as  pre- 
sumptively proved,  if  it  be  ahown  to  have  been 
i  handed  to,  or  left  with,  the  clerk  whose  duty  it 
{  was,  In  the  ordinary  course  of  business,  to  carry 
)  letters  to  the  post,  and  if  he  can  declare  that,  a]- 
■  though  he  has  no  recollection  of  the  particular 
letter,  he  Invariably  took  to  the  postorace  all  [348] 
letters  thst  either  were  delivered  to  him,  orwere 
deposited  in  a  certain  place  for  that  purpose;" 
jferrmg  to  SkilbeeJc  v.  Garbett,  7  Q.  B.  840; 


Thompten,  0  Irish  Law  R.  N.  S.  587,  565.  See 
1  Taylor,  Ev.  §  148.  Wemayolso  refer  to  the 
case  'of  Dana  v.  Etmblt,  19  Pick.  113,  in  which 
it  was  held,  Chief  Juttiee  Shaw  delivering  the 
opinion,  that  where  it  was  the  usage  of  a  hotel  to 
deposit  all  letters  left  at  the  bar,  in  an  urn  kept 
for  that  purpose,  whence  they  were  sent  fre- 
quently throughout  the  day  to  the  rooms  of  the 
different  guests  to  whom  they  were  directed,  it 
will  be  presumed  that  a  letter  addressed  to  one 
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of  the  guests  and  left  at  the  bar  was  received  by  day  when  the  draft  matured.    If  It  was  the 

him.     And  In  Barker  v.  N.    T.  Central  B.  B.  general  custom  of  the  New  Orleans  banks  to 

Co.  24  N.  T.  898,  It  was  held  admissible  to  show  allow  grace  upon  bills  of  exchange  even  when 

the  regulations  of  the  corporation  and  the  wis-  it  was  waived,  as  the  testimony  of  Curia  would 

toms  of  its  agents,  in  respect  to  giving  notice  to  seera  to  imply,  it  is  possible  that  such  a  custom 

passengers  of  the  necessity  of  their  changing  made  It  the  duty  of  the  bonk  to  allow  it  in  this 

cars  in  order  to  reach  a  given  station,  to  corro bo-  case.     We  express  no  opinion  on  the  subject. 

rate  the  testimony  of  the  conductor  in  that  re-  We  are  not  examining  the  case  upon  its  whole 

gard,  the  Court  of  Appeals,  by    Sutherland,  merits  as  upon  on  appeal;  hut,  being  satisfied    [348] 

J.,    remarking:     "This  evidence   would  lend  that  the  direction  of  the  court  was  wrong  as  to. 

to  corroborate  Budd,  upon  the  principle  that  the  necessity  of  a  regular  protest  for  nonpay- 

the  business  of  the  defendant  is  a  sort  of  pub-  ment,  we  only  examine  the  further  question 

lie  business,  and  their  employees  a  kind  of  pub-  raised  hy  the  defendant  In  error,  as  to  the  iu- 

Hc  officers;  and  that  the  presumption  is,  that  sufficiency  of  the  evidence  adduced  to  show  a 

they  would  perform  their  duties  according  to  demand  of  payment,  for  the  pu.  pose  of  deter- 

the  regulations  of  the  business."  mining  as  to  its  admissibility  and  competency: 

See  further,  as  to  presumptions  of  this  kind,  its  weight  will  be  for  the  consideration  of  the 

8  Daniel,   Negotiable    Instruments,  §§   1054,  jury  under  proper  instructions  from  the  court 

1065,  and  the  authorities  there  cited.  on  a  future  trial 

Tbecasesof  .Vuwosv.  £<jfa,  4  How.  2fi2[45TJ.  ThejudymentoJ  the  Circuit  Court  it  rcterted, 

8.  bk.  11.  L.  ed-  9061  and  U.  8.  v.  Ron,  02  U.  and  the  caute  remanded,  mthdtreetiont  to  award 

8.  881  [Bk.  28,  L.  ed.  707]  are  relied  on  by  the  a  new  trial. 

defendants  in  errorto  show  that  the  kind  of  Trueoopy.    Test: 

presumption  to  which  we  have  referred  cannot  J- H-  MoKenney,  Clerk,  Sup.  Court,  TJ.  B. 
be  resorted  to  for  the  purpose  of  proving&dis- 
tlnct  fact  necessary  to  the  case  which  it  is  ad- 

We  do  not  think  that  those  cases  impugn  the  STATE  OF  ALABAMA.  Plff.,  [413] 

doctrine  we  have  laid  down.  In  Mutton -v.  Lake  C. 

the  official  certificate  of  a  notary,  that  be  had  ISAAC  P.  BURR  bt  al. 

demanded  payment  of  a  foreign  bill,  was  held 

insufficient  to  prove  that  he  had  presented  the  (Bee  S.  C,  Reporter's  ed.,  413-U8.) 

hill  itself  to  the  drawees  for  payment;  and  the 

presumption  that,  us  a  public  officer,  he  had   Pleading — demurrer — sufficiency  of  declaration 
done  bis  duty,  could  not  supply  this  omission.       — ttate  indortement  of  railway  bond* — Actio/ 
But,  by  the  law  merchant,  the  certificate  of  pro-       Ltgitlature  of  Alabama  of  February  19,  1367, 
test  is  the  proper  evidence  in  such  cases;  and      and  February  11,  1870—conttructxon  of. 
although  a  presentment  may  have  been  proved 

bv  oral  testimony  there  was  no  attempt  to  t  Under  the  Acts  of  tbe  Legislature  or  Alabama 
i£*mlt  in  thin  w»v  An  the  raiurt  tWmwl  the  of  February  IB,  188T,  and  February  11,1810,  tbeBtate 
prove  it  in  tbis  way.  As  tne  court  oeemetl  tne  of  AtobamJ  |naoreed  the  Brat  morteag-e  bonds  of 
certificate  of  protest  defective  and  Insufficient,  the  Alabama  hd<1  Chattanooga  Railroad  Company, 
It  was  a  legitimate  conclusion  that  the  defect  In  an  oriplnal  suit  at  law  in  this  oourt  by  tbe  State 
could  not  be  supplied  by  mere  presumption.        Wtalnst  tbe  controlling  omoert.  and  stockholders  of 

In  0*.  8.  v.  Rom  it  was  sought  to  deduce,  by 
a  presumption  of  law,  the  essential  facts  that 
the  claimant's  cotton  was  delivered  to  a  treas- 
ury agent,  was  Bold,  and  the  proceeds  paid  into 
the  treasury,  when  the  only  proof  was,  and  the 
only  facts  found  by  tbe  Court  of  Claims  were, 
that  the  cotton  was  captured  and  sent  forward 
by  a  military  officer  from  a  station  In  Georgia 
tocertain  connecting  stations  and  railroad  lines 
leading  north,  and  that  there  were  certain  funds 
in  the  treasury  which  might  have  been  the  pro- 
ceeds of  the  cotton.  Of  course,  this  court  held 
that  such  a  finding  was  insufficient  to  establish 
the  facts  referred  to. 

It  te  unnecessary  to  go  as  far  as  some  of  tbe 
cases  referred  to  have  gone,  to  sustain  the  com-  [No.  4,  Orig.J 

petency  of  the  evidence  offered  in  the  present  Argued  and  tubmitted  Oct.  SO,  18SS.  Decided 
case.    The  public  character  of  the  business  of  Jfcv.  IB,  188$. 

a  bank,  the  strict  regulations  under  which  its 

busmen  is  usually  transacted,  tbe  care  required  The  case  is  fullv  stated  by  the  court 
of  Its  officers  and  agents  in  performing  their  Mmirt.  B.  P.  Brook*.  Henry  <3.  Nich- 
duties,  bring  the  case  fully  within  the  operation  ola.  W.  Hadlstt  Phillip.,  John  0.  Coomb* 
of  the  rule  which  allows  usage  and  the  course  and  Samuel  A.  Carleton,  in  person,  for  defend- 
ed business  to  be  shown  for  the  purpose  of  rais-  ants,  in  support  of  the  demurrer. 
tag  a  m'nw/aci*  presumption  of  fact  in  aid  of  Mettrt.  H.  C.  Tompkins,  Samuel  P. 
collateral  testimony.  We  have  no  hesitation  in  Rice-  and  B.  8.  Manifold,  for  plaintiff,  contra. 
holding  that  the  evidence  offered  was compe-  ,  .,        ,  ,        ,      ,.,„, 

teat  to  corroborate  the  testimony  of  the  cashier.       Mr.  Chief  Justice  Wstfte  delivered  the  opln-    [414] 

We  do  not  deem  It  necessary,  at  this  time,  to   ion  of  the  court: 
go  minutely  into  the  question  as  to  the  exact       This  is  n  suit  nt  law  brought  In  this  court  by 

""'■*■  D^Coogl? 
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the  State  of  Alabama  against  Isaac  T.  Burr, 
Samuel  A.  Carlton,  John  DeMerritt,  citizens  of 
Massachusetts,  John  C.  Stanton,  a  citizen  of 
New  York,  and  Daniel  N.  Stanton,  a  citizen  of 
New  Jersey.  The  declaration  states.  In  sub- 
stance, that,  under  the  operation  of  certain  stat- 
utes of  Alabama,  the  Governor  was  authorized 
and  required  to  indorse,  on  the  part  of  the 
State,  toe  first  mortgage  bonds  of  the  Alabama 
and  Chattanooga  Railroad  Co.,  a  corporation 
having  power  to  construct  a  railroad  from  Me- 
ridian, in  the  State  of  Mississippi,  through  the 
States  of  Alabama  and  Georgia  to  Chattanooga, 
{415]  i"  the  State  of  Tennessee,  a  distance  of  305 
miles,  to  the  extent  of  $16,000  per  mile,  on  the 
whole  length  of  its  road,  as  fast  as  sections  of 
twenty  continuous  miles  each  were ' '  finished, 
completed  and  equipped."  The  bonds,  when 
Issued  and  indorsed,  were  to  have  "  priority  in 
favor  of  the  State  over  any  and  all  other  liens 
whatever."  Sections  6  and  8  of  an  Act  of  Feb- 
ruary 19,  1607,  on  which  the  liability  of  the  de- 
fendants to  A  large  extent  depends,  are  as 
follows: 

"Sec.  S.  Beit  further  enacted,  That  tliebonds 
before  specified  shall  not  be  used  by  said  com- 
pany for  any  other  purpose  than  the  construc- 
tion and  equipment  of  said  road:  and  the  Gov- 
ernor shall  not  Indorse  the  same  unless  on  the 
affidavit  of  the  president  of  said  company,  and 
a  resolution  of  a  majority  of  its  directory  for 
the  time  being,  that  said  bonds  shall  not  be  used 
for  any  other  purpose  than  the  construction  and 
equipment  of  said  road,  or  sold  or  disposed  of 
for  a  less  sum  than  ninety  cents  in  the  dollar; 
nor  shall  said  bonds  be  indorsed  until  the  pres- 
ident and  chief  engineer  of  sold  company  shall, 
upon  oath,  show  that  the  conditions  of  this  Act 
have  been  complied  with  In  all  respects. 

"Sec  6.  Beit  further  enacted.  That  It  shall 
be  the  duty  of  the  Governor,  from  time  to  time, 
when  there  shall  be  reliable  information  given 


to  the  provisions  of  this  Act,  or  shall  have  sold 
or  disposed  of  the  bonds  Indorsed  by  the  Gov- 
ernor for  a  less  sum  than  ninety  cents  in  the 
dollar,  he  shall  notify  the  Attorney-General  of 
the  State,  whose  duty  it  shall  be  forthwith  to 
institute,  in  the  name  of  the  State,  a  suit  In  the 
Circuit  or  Chancery  Court  of  tbe  cou  nty  of  the 
place  of  business  of  the  company,  settingforth 
the  facts;  and  when  the  fact  shall  satisfactorily 
appear  to  the  court  that  the  indorsement  of  any 
of  said  bonds  shall  have  been  fraudulently  ob- 
tained, or  obtained  contrary  to  the  true  intent, 
meaning  and  provisions  of  this  Act,  or  that  said 
bonds  shall  have  been  sold  or  disposed  of  for  a 
less  sum  than  ninety  cents  in  the  dollar,  then. 
.....  and  in  such  case,  the  court  Ghall  order,  adjudge 
l«l«J  and  decree  that  said  road  lying  in  the  State, 
with  all  the  property  and  assets  of  said  com- 
pany, or  a  sufficiency  thereof,  shall  be  sold,  and 
the  proceeds  thereof  shall  be  paid  into  the  treas- 
ury of  the  State;  and  it  shall  be  tbe  duty  of  the 
comptroller  immediately  to  invest  the  same  In 
state  bonds,  or  the  bonds  Indorsed  by  the  Gov- 
ernor, under  the  provisions  of  this  Act  creating 
a  sinking  fund  as  provided  for  in  the  eleventh 
section  of  this  Act;  and  said  company  shall  for- 
feit all  rights  and  privileges  under  the  pro- 


Tunoni  of  this  Act.  And  the  stockholders 
thereof  shall  be  Individually  liable  for  the  pay- 
ment of  the  bonds  the  Indorsement  of  which  was 
so  fraudulently  obtained  by  such  company,  or 
which  ware  sold  or  disposed  of  for  less  than 
ninety  cents  in  the  dollar,  and  for  all  other 
looses  that  may  fall  upon  the  State  In  conse- 
quence of  the  commission  of  any  other  fraud 
by  such  company,  excepting  such  stockholders 
as  may  show  to  the  sold  court  that  they  were 
ignorant  of  or  opposed  the  perpetration  of  such 
fraud  by  the  company." 

By  another  statute  passed  February  11,  1870; 
the  Governor  was  authorized  to  issue  state  bond* 
to  the  amount  of  92,000,000,  and  exchange 

them  with  the  "  °  * 

amount  of  it 

mortgage  on _n , 

the  United  States,  and  certain  other  ay 

property,  including.  If  the  Governor  should 
deem  it  necessary,  a  second  mortgage  on  the 
railroad.  The  bonds  were  only  to  be  issued  In 
such  sums  as-  It  should  be  shown  by  sufficient 
evidence  hod  been  expended  by  the  company  in 
the  construction  and  equipment  of  ita  rood,  ''In 
addition  to  and  besides  the  proceeds  of  the 
bonds  Indorsed  by  the  State  which  the  said  rail- 
road company  shall  have  received  under  the 
laws  of  the  said  State  oowin  force."  The  Act 
also  provided  that  these  bonds  should  not  be 
■old  at  less  than  ninety  cents  on  the  dollar,  and 
"that  the  directors  or  other  officers  and  Incor- 
porators and  stockholders  of  said  railroad  com- 
pany, who  shall  knowingly  violate  or  permit 
the  violation  without  objection  of  any  provision 
of  this  Act,  orof  the  Act  under  which  said  com- 
pany is  now  receiving  the  Indorsement  of  the 
Slate  upon  Its  bonds,  of  $16,000  per  mile,  shall 
be  held  personally  liable  to  the  State  for  any  loss 
Incurred  thereby." 

The  doc!  a  ration,  after  setting  forth  the  various  [4 
statutes  relied  on,  proceeds  as  follows:  "The 
defendants  were  at  the  time  last  mentioned,  and 
from  thence  continuously,  until  and  at  and  after 
the  time  of  the  occurrence  of  the  several  and 
respective  wrongs  and  Injuries  and  losses  to  the 
plaiutift  hereinafter  stated,  tbe  majority  and 
controlling  incorporators,  officers,  directors  and 
stockholders,  as  well  as  the  actual  managers  and 
controllers  of  the  said  Alabama  and  Chatta- 
nooga Railroad  Company;"  and,  after  stating 


the  statutes,  avers  that  such  over  issue  was  made 
"with  the  intent  fraudulently  to  procure  the 
indorsement  of  each  of  Its  said  bonds  by  the 
Governor  of  plaintiff  as  If  the  indorsement  of 
each  of  them  by  said  Governor  was  authorized 
by  said  Acts,  and  with  intent  to  deceive  the 
Governor  of  the  plaintiff,  and  to  defraud  the 
plaintiff  to  the  extent  of  an  amount  equal  to  so 
many  of  said  bonds  and  indorsements  thereof 
as  were  not  authorised  by  said  Acts  to  be  in- 
dorsed by  the  Governor  of  plaintiff;  and  said 
last-named  company,  with  such  fraudulent  In- 
tent, did.  by  false  and  fraudulent  representa- 
tions and  pretenses,  some  of  which  were  to  the 
effect  that  said  company  was  presenting  to  thai 
Governor  of  plaintiff,  for  Indorsement  by  him. 
only  so  many  of  its  bonds  as  said  Acts  author- 
ized him  to  indorse,  and  was  dajramg  of  him 
indorsement  of  only  so  many  of  Its  bonds  as 
said  Acts  authorized  him  to  Indorse,  fraudu- 
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leiitly  procure  from  said  Governor  his  indorse- 
ment of  etch  and  all  of  its  bonds  issued  as 
■foresaid,  and  the  redelivery  to  that  company 
of  all  lis  said  bonds  Indorsed  as  aforesaid.  In 
procuring  said  indorsement  by  said  Governor 
of  Alabama,  of  each  and  of  all  the  said  bonds 
of  said  last-mentioned  company,  that  company 
made  to  said  Governor  the  following,  among 
other,  false  and  fraudulent  pretenses:  That  this 
last-mentioned  company,  at  the  time  it  applied 
for  and  procured  said  indorsements,  had  twenty 
miles  of  its  railroad  finished, 
ind  completed,  outside  of  the  State 
a,  and  in  the  State  of  Mississippi, 
and  extending  in  a  northeasterly  direction  to- 
wards Alabama;  that  said  last-mentioned  com- 
pany, at  the  time  it  applied  for  and  procured 
1181  said  indorsomen to,  had  twenty  continuous  miles 
of  lie  railroad  finished,  equipped  sod  com- 
pleted from  Chattanooga,  in  the  State  of  Ten- 
nessee, in  a  south  westerly  direction  towards 
Alabama,  but  outside  of  Alabama. 

The  Governor  of  plaintiff  was  induced  to 
make  said  indorsements  by  believing  and  act- 
ing upon  said  several  false  and  fraudulent  rep- 
resentations and  pretenses;  and  otherwise  would 
not  have  made  any  of  said  indorsements. 

The  said  representations  and  pretenses  were 
false  in  the  following,  among  other,  respects 
and  particulars: 

"First.  That  said  twenty  miles  of  road  situ- 
ate In  the  State  of  Mississippi,  for  which  the 
first  Indorsement  was  procured,  had  not  been 
finished  and  completed  by  sold  company,  but 
was  an  old  road  purchased  by  snid  company, 
and  which  had  been  built  several  yean  prior 
to  the  passage  of  said  Ads,  by  the  said  North- 
east and  Southwest  Railroad  Company. 

Second.  That  said  road  was  not  equipped. 

Third.  That  said  company  had  not  finished, 
completed  and  equipped  twenty  continuous 
miles  of  said  road  from  said  City  of  Chattanoo- 
ga, extending  towards  the  State  of  Alabama, 
for  which  it  procured  the  Indorsement,  by  the 
■aid  State,  of  the  second  batch  of  three  hundred 
and  twenty  of  said  bonds,  but,  on  the  contrary, 
said  company  estimated,  as  a  part  of  said  twenty 
miles,  a  part,  to  wit:  five  miles  of  the  road  of 
another  corporation  situated  in  the  State  of 
Tennessee,  which  was  used  by  it  for  the  run- 
ning of  its  trains  under  an  agreement  with  said 
other  corporation,  and  which  said  road  has  been 
continuously  ever  since  and  Is  still  the  property 
of  Mid  other  corporation,  and  for  the  use  of 
which  the  said  Alabama  and  Chattanooga  Rail- 
road Company  was  then  paying,  and  continued 
to  pay  so  long  as  it  controlled  and  managed  its 
own  road,  a  large  rental,  amounting  to  many 
thousand  dollars,  which  was  paid  out  of  the 
proceeds  of  the  sale  of  said  indorsed  bonds. 

Fourth.  That  said  twenty  miles  of  road 
claimed  to  have  been  finished  and  completed 
bv  said  Alabama  and  Chattanooga  Railroad 
Company,  from  said  City  of  Chattanooga,  as 
aforesaid,  at  the  time  it  procured  said  indorse- 
.  meuts,  hod  not  at  that  time  been  equipped. " 
*••]  It  is  then  averred  that  the  fa, 000, 1)00  of  state 
bonds  were  issued  to  the  company  under  the 
Act  of  1870.  and  that,  after  this  was  done,  and 
on  or  about  September  10, 1871,  a  petition  in 
bankruptcy  was  filed,  under  which  the  com- 
pany was  declared  a  bankrupt,  Nov.  6,  1871; 
and  that,  on  the  23d  of  April,  1873,  its  railroad 
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and  property  were  sold  by  Its 
State,  subject  to  the  mortgage  given  uie  nuue 
to  secure  the  Indorsed  bonds.  Afterwards,  the 
mortgage  to  the  State  was  foreclosed,  and  the 
mortgaged  property  sold  at  public  auction  on 
the  33d  of  January,  1877,  to  a  purchaser  other 
than  the  State. 

Then  follows  this  allegation: 

"The  plaintiff  says  that  in  the  indorsement 
and  delivery  to  the  said  Alabama  and  Chatta- 
nooga Railroad  Company  of  the  said  bonds  of 
that  corporation  and  the  coupons  thereunto  at- 
tached as  aforesaid,  and  in  the  Issuance  and  de- 
livery to  that  corporation  of  the  said  two  thou- 
sand bonds  of  the  plaintiff  and  the  coupons 
thereunto  attached  as  aforesaid,  the  plaintiff 
relied  on  the  truthfulness  of  the  several  afore- 
said false  pretenses  and  statements  of  said  Ala- 
bama and  Chattanooga  Railroad  Company,  as 
well  as  on  all  the  provisions  of  all  the  said  Acts 
of  her  General  Assembly,  and  especially  on  all 
the  said  provisions  of  said  Acts  relating  to  the 
obligation  and  liability  to  the  plaintiff  of  the 
directors,  officers,  incorporators  and  siockhold- 


permitting  the  violation 


two  thousand  bonds  of  the  plaintiff  and  the  cou- 
pons thereunto  attached  were  issued  and  deliv- 
ered to  said  corporation  as  aforesaid,  or  of  the 
said  Acta  under  which  the  plaintiff  indorsed 
and  delivered  to  the  said  corporation  the  said 
bonds  of  the  said  corporation  as  aforesaid." 

It  is  then  averred  that,  in  May,  1869,  the 
company  "knowingly,  wrongfully.  Illegally 
and  fraudulently  appropriated  to  the  defend- 
ants and  their  accomplices  in  the  wrong  and 
fraud"  $160,000  of  the  money  accruing  from 
the  sale  of  the  indorsed  bonds,  and  that  this  sum  [WO 
"was  not  used  or  applied  in  any  way  for  the 
benefit  of  said  corporation,  or  of  plaintiff ,  or  for 
the  purpose  of  constructing  or  equipping  It* 
said  railroad,  or  for  any  honest  or  lawful  pur- 
pose. Also,  that  the  company,  in  or  about  the 
month  of  May,  1869,  "wrongfully,  illegally, 
fraudulently  and  without  any  valuable  consider- 
ation, appropriated  and  issued  to  the  defendants 
and  their  accomplices  in  the  fraud  and  wrong 
shares  of  the  capital  stock  of  the  said  corpora- 
tion of  the  aggregate  par  value  of  1400,000, 
whichthe  defendants  thereafter  pretended  to  sell 
to  said  corporation,  and  in  payment  therefor  the 
said  corporation  fraudulently  and  illegally  paid 
to  the  defendants,  and  the  defendants  did  wrong- 
fully, fraudulently  and  illegally  receive:  from 
the  said  corpofttion  a  large  sum,  to  wit:  the 
sum  of  $45,000,  which  said  sum  had  accrued 
to  and  been  received  by  the  said  corporation 
from  the  sales  of  a  portion  of  said  bonds,  in- 
dorsed by  tbe  plaintiff  and  delivered  to  the  said 
corporation  as  aforesaid,  and  which  said  at"" 


corporation,  or  for  the  purpose  of  constructing 
or  equipping  its  said  railroad." 
Also,  that  in  the  months  of  November  and 
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December,  1869,  the  company  "wrongfully, 
illegally,  fraudulently  and  knowingly  permit- 
ted the  defendants  to  appropriate  to  their  own 
use  and  to  the  use  of  their  accomplices"  certain 
sums  amounting  In  the  aggregate  to  (1 18,000, 
"which  sums  had  accrued  to  ud  been  receired 
by  the  said  corporation  from  sales  of  a  portion 
of  said  bonds  indorsed  by  the  plaintiff  and  de- 
livered to  said  corporation  as  aforesaid,  and 
which  were  not  used  or  applied  In  any  way  Cor 
the  benefit  of  said  corporation,  or  for  the  pur- 
pose of  conslructing  or  equipping  itaaaid  road." 
Also,  that  in  the  months  of  January  and  Feb- 
ruary,1870,  thecornpany  "knowingly. wrong- 
fully, illegally  and  fraudulently  permitted  the 
Jefeodanta  to  misapply,  misappropriate  and 
convert  to  improper  uses  a  further  large  sum, 
to  wit:  $400,000,  which  had  accrued  to  and 
[4211  bBen  receive**  from  the  sales  of  a  portion  of 
!■**  J  said  indorsed  bonds,  •  •  •  and  which  was 
never  used  or  applied  in  any  way  for  the  bene- 
fit of  said  •  *  *  corporation,  or  for  the  pur- 
pose of  constructing,  equipping,  or  finishing 
Its  said  railroad,  or  for  any  Other  purpose  au- 
thorised by  said  Acts  of  the  Legislature." 

Also,  that  the  company,  "with  the  know- 
ledge and  participation  of  the  defendants,  dur- 
ing the  years  1889  and  1870,  wrongfully  and 
illegally  sold  and  disposed  of  "  (812,000  of  the 
indorsed  bonds,  and  (771,000  of  the  state 
bonds,  at  less  than  ninety  cents  on  the  dollar; 
and  that  (580,000  of  the  Indorsed  bonds  were 
disposed  of  by  the  company,  with  the  know- 
ledge and  permission  of  the  defendants,  by 
placing  them  as  collateral  security  for  the  debts 
of  the  company,  which  debts  were  much  less 
than  ninety  per  cent  of  the  amount  of  the 
bonds. 

It  Is  then  alleged  that  the  company,  with  the 
permission  of  the  defendants,  during  the  Tears 
1886  and  1870,  "allowed  large  amounts  of  said 
Indorsed  bonds,  to  wit:  (300,000,  as  well  as 
large  sums  of  the  proceeds  of  said  Indorsed 
bonds,  to  wit:  (100,000,  to  be  unlawfully  paid 


or  given  to  various  persona  who  were  not  en- 
titled to  any  part  of  said  bonds  or  the  proceeds 
thereof,  and  were  at  the  time  of  such  payments 


jr  gifts  known  by  said  last-named  corporation. 
as  well  as  by  said  defendants,  not  to  be  entitled 
to  any  part  of  said  bonds  or  the  proceeds 
thereof;  *  *  •  and  the  indorsed  bondsand  pro- 
ceeds of  said  indorsed  bonds  which  were  so 
unlawfully  paid  or  given  by  said  *  *  *  corpo- 
ration were  never  used  or  applied  in  any  way 
for  the  benefit  of  that  corporation,  or  for  the 
construction  or  equipment  of  its  said  railroad,  or 
for  any  honest  and  lawful  purpose,  but 
lost  to  that  corporation." 

It  is  then  alleged  that  the  company,  during 
the  years  1880  and  1870,  permitted  the  defend- 
ants to  use  800,000  of  the  Indorsed  bonds  in 
purchasing  for  themselves  stock  In  the  Roane 
Iron  Co.  and  In  the  Vfcksburg  and  Meridian 
Railroad  Co.  and  In  opening  and  working  a 
T4S21  ooai  roine,  and  that  these  bonds  were  wholly 
1  '       lost  to  thecornpany  and  to  the  plaintiff,  nud  were 

never  applied  in  any  way  to  its  benefit,  or  to 
the  construction  or  equipment  of  its  road. 

As  an  excuse  for  not  making  the  "allega- 
tlons  as  to  said  wrongful,  illegal  and  fraudu- 
lent acts  of  said  company  more  full,  certain  or 
definite,"  it  is  slated  that  the  company,  with 
the  participation  and  concurrence  of  the  de- 


fendants, "fraudulently  concealed  from  plain- 
tiff all  knowledge  or  information  touching  each 
of  the  aforesaid  wrongful  or  fraudulent  acts  of 
said  company  and  of  said  defendants,  and  wfll- 
""illy  kept  the  plaintiff  Ignorant  of  each  of  said 
rongful  and  illegal  acta." 

The  declaration  concludes  as  follows;  "And 
the  plaintiff  says  that  by  reason  of  the  afore- 
said wrongful,  illegal  and  fraudulent  acts  of 
the  said  Alabama  and  Chattanooga  Railroad 
Company,  permitted  and  participated  In  by  the 
defendants,  who  were  the  actual  managers  and 
controllers  of  said  Alabama  and  Chattanooga 
Railroad  Company  as  aforesaid,  the  said  cor- 
poration last  named  became  a  bankrupt  in  the 
year  1871,  and  was  rendered  wholly  unable  to 
pay  Its  indebtedness  existing  on  and  prior  to 
the  first  day  of  September,  1871,  and  especially 
the  interest  on  said  indorsed  bonds,"  which  be- 
came due  on  the  first  days  of  January  and 
July,  A.  D.  1871,  and  that  on  the  state  bonds, 
which  became  due  on  the  first  days  of  March 
and  September  In  the  same  year,  amounting  in 
the  aggregate  to  (387,800,  all  of  which  ''the 
plaintiff  was  compelled  to  pay  and  did  pay  to 
the  holders  of  said  bonds,  which  she  would  not 
have  been  compelled  to  pay  but  for  the  wrong- 
ful, illegal  and  fraudulent  acts  of  the  said  de- 
fendants and  said  corporation  as  aforesaid,  no 
part  of  which  sum  of  (537,600  has  ever  been 
repaid  to  the  plaintiff;  and  by  reason  of  the 
aforesaid  wrongful,  illegal  and  fraudulent  acts 
of  the  said  Alabama  and  Chattanooga  Railroad 
Company  and  of  the  said  defendants  as  afore- 
said, the  said  plaintiff  has  been  further  damni- 
fied and  Injured  to  the  additional  extent  of 
one  million  of  dollars  in  settling  her  liability 
created  and  evidenced  by  her  aforesaid  indorse- 
ment of  said  indorsed  bonds,  no  part  of  any  of 
which  loss  or  damage  has  ever  been  paid  to  the 
plaintiff.  And  the  plaintiff  says  that  she  had  no 
notice,  information  or  knowledge  of  the  wrong-  [42 
ful.  illegal  and  fraudulent  acts  of  the  said  de- 
fendants and  said  corporation  u  aforesaid,  un- 
til vdthin  the  twelve  months  now  last  past 
Whereby,  and  by  force  of  the  said  Acts  of  the 
General  Assembly  of  the  plaintiff,  approved 
February  IB,  1887,  September  32,  1808,  No- 
vember 17,  1888,  February  11,  1870,  respec- 
tively, an  action  hath  accrued  to  the  plaintiff 
to  recover  against  the  said  defendants  full  com- 
pensation for  tbe  aforesaid  respective  losses  and 
damages  to  plaintiff  sustained  as  aforesaid;  yet 
the  said  defendants,  although  requested  so  to 
do,  have  not,  nor  hath  either  or  any  of  them, 
at  any  time  hitherto,  yielded  any  compensation, 
or  made  any  satisfaction  or  amends,  to  the 
plaintiff  for  tbe  said  loss  so  by  the  plaintiff  sus- 
tained as  aforesaid,  but  to  do  this  the  said  de- 
fendants have  hitherto  altogether  neglected  and 
refused,  and  still  do  refuse,  to  the  damage  of  the 
plaintiff,  in  the  sum  of  three  million  dollars." 

To  this  declaration  the  defendants  demurred 
generally. 

The  demurrer  presents  the  question  whether 
the  facts  stated  in  the  declaration  are  sufficient 
to  support  the  action.  The  liability  of  tbe 
officers  and  stockholders  of  thecornpany  to  the  rAf, 
State  Is  statutory  only,  and  there  can  be  no  re- 
covery unless  the  facts  sWed  in  tbe  declaration 
are  such  as  to  brine  tbe  defendants  within  tbe 
operation  of  the  liability  clause  in  one  or  the 
other  of  the  statutes. 
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1.  As  to  the  Act  of  1887. 

Under  this  Act,  guilty  stockholders  are  made 
Ufkhle  (1)  for  the  payment  of  all  bonds,  the  in- 
dorsement of  which  was  fraudulently  obtained 
bv  the  company,  or  which  were  sold  at  lesa 
than  ninety  cents  on  the  dollar;  and  (2)  for  all 
other  losses  that  fell  on  the  State  in  conse- 
aequence  of  any  other  fraud  of  the  company. 
For  frauds  in  obtaining  indorsements,  the  obli- 
gation is  to  pay  the  bonds  endorsed;  for  all 
other  frauds,  to  pay  the  losses  of  the  State  in 
consequence  thereof. 

This  suit  is  not  brought  to  enforce  a  liability 
of  the  defendants  for  the  payment  of  the  bonds. 
That  was  conceded  In  argument.  With  the 
alleged  frauds  in  obtaining  indorsements,  there- 
fore, we  have  nothing  to  do,  because  the  lia- 
bility of  stockholders  for  the  payment  of  losses 
depends  entirely  on  other  frauds  than  these. 

The  office  of  a  declaration  is,  to  state  the  es- 
sential facts  on  which  the  liability  of  the  de- 
fendant in  tbe  action  depends.  In  tbis  case, 
it  must  show  (1)  the  particular  fraud  of  which 
the  company  has  been  guilty,  and  (2)  that  the 
loss  which  has  fallen  on  the  State  resulted  di- 
rectly therefrom.  Tbe  frauds  alleged  are  (1) 
misrepresentations,  by  reason  of  which  the  in- 
dorsement of  an  overissue  of  bonds  was  ob- 
tained; (2)  misrepresentations,  by  reason  of 
which  indorsements  were  obtained  before  tbe 
several  sections  of  theroadwercfullv  "finished, 
completed  and  equipped;"  and  (8)  tie  unlawful 
and  improper  use  of  some  of  the  bonds,  or 
their  proceeds,  after  they  got  into  the  hands  of 
the  company. 

As  to  the  first  and  second  of  these  classes  of 
allegations,  it  is  sufficient  to  say  that  they  re- 
late only  to  the  manner  in  which  the  Indorse- 
ments were  obtained;  and  for  frauds  of  that 
character  the  liability  is,  as  has  been  seen,  only 
for  the  payment  of  the  bonds  the  indorsement 
of  whtcn  was  got  in  that  way.  The  other  alle- 
gations are  In  effect  that,  at  different  times,  the 
company  used  indorsed  bonds,  or  their  pro- 
**81  ceeds,  for  dishonest  purposes,  and  paid  them  out 
without  consideration  and  in  fraud  of  the  rights 
of  innocent  stockholders.  In  some  instances, 
they  were  given  to  tbe  defendants  without  con- 
sideration, or  foran  unauthorized  purpose,  and 
in  others  to  Other  persons  who  were  not  entitled 
*o  them.    If  the  averments  are  true,  they  show 


gross  frauds  by  the  company,  and  the  defend- 
ants, as  Its  officers  and  agents,  upon  innocent 
stockholders,  but  they  fail  entirely  to  connect 
the  losses  which  bare  since  fallen  on  the  State 
with  what  was  thus  wrongfully  done.  Upon 
such  allegations,  if  proven  the  company  might, 
perhaps,  recover  from  tbe  defendants  and  others 
tbe  bonds  and  moneys  they  had  fraudulently 
obtained,  but  it  by  no  means  follows  that  the 
State  has  also  a  right  of  action  against  the  de- 
fendants on  the  same  grounds. 

Tlie  declaration  does  indeed  allege  that  "by 
reason  of  the  aforesaid  wrongful,  Illegal  and 
fraudulent  acts  of  the  said  *  *  •  company, 
permitted  and  participated  in  by  the  defend- 
ants," tbe  corporation  became  bankrupt  and 
was  rendered  wholly  unable  (o  pay  its  debts, 
snd  especially  tbe  interest  on  its  bonds;  and  that 
the  State  had  been  compelled  to  make  certain 
payments  on  that  account  "which  she  would  not 
Save  been  compelled  to  pay  but  for  the  wrong- 
ful, illegal  and  fraudulent  acts  of  the  defendants 
lU  U.  & 
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the  aforesaid  wrongful.  Illegal  and  fraudulent 
acts  of  the  said  •  •  •  company  and  of  the  de- 
fendants, the  said  plaintiff  has  been  further  dam- 
nified and  injured  to  the  additional  extent  of  one 
million  of  dollars  in  settling  her  liability  created 
and  evidenced  by  her  aforesaid  indorsement  of 
said  indorsed  bonds;"  but  this  Is  not  enough, 
unless  the  facts  from  which  tbis  conclusion  is 
drawn  are  such  as  to  show  that  the  loss  was 
both  the  natural  and  immediate  consequence  of 
tbe  wrongful  and  fraudulent  acts  referred  to. 
Pleadings  must  state  facts,  and  not  conclusions: 
of  law  merely,  and  the  allegation  In  this  case 
that  the  loss  arose  from  the  fraud  is  only  aeon- 
elusion  of  law.  If  the  facts  from  which  tbe  con- 
clusion is  drawn  are  not  sufficient  to  show  that 
in  law  the  loss  was  attributable  to  tbe  fraud, 
tbe  declaration  Is  bad. 

The  facts  are,  that  the  State  was  to  indorse)  [4271 
certain  bonds  of  tbe  company  upon  certain  ee- 
curlty.  It  made  the  indorsement  and  got  this 
security.  The  obligation  of  the  company  to  use 
the  bonds  to  build  and  equip  the  road  was  sat- 
isfied. If  the  road  was  actually  completed  and 
Snipped  in  accordance  with  the  requirements 
the  statute  at  a  bona  fide  cost  to  the  company 
of  more  than  ttte  amount  of  the  bonds.  The 
object  of  this  requirement  was  to  Insure  the  cre- 
ation of  the  security  which  the  State  was  en- 
titled to  have.  If  the  security  was  actually  per- 
fected, all  claim  of  the  State  upon  the  indorsed 
bonds  was  satisfied.  There  Is  no  pretense  that 
the  road  cost  less  than  the  value  of  the  bonds. 
Consequently,  if  tbe  bonds  were  not  used  to 
build  the  road,  other  funds  belonging  to  the 
company  must  have  been,  and  it  was  proper  to 
treat  the  bonds  as  a  substitute  for  the  other 
funds  in  the  treasury  of  the  company.  This 
being  so,  it  was  not  a  fraud  on  the  Stale  for  the 
company  to  do  with  the  bonds  as  it  might  have 
done  with  the  other  funds,  If  they  had  not  been 
used  in  building  the  road.  As  the  State  had  no 
direct  lien  on  the  bonds  for  its  security,  a  fraud- 
ulent use  of  the  bonds  was  not  a  fraudulent  di- 
version of  the  State's  securities. 

The  loss  of  the  State  is  directly  attributable 
to  tbe  deficiency  in  Ibe  value  of  its  original  se- 
curity, and  tbe  fraudulent  use  of  the  bonds  had 
no  effect  on  thai.  The  company,  If  the  allegv 
tions  arc  true,  has  wasted  its  property  and  made 
itself  insolvent,  but  it  has  not  In  this  way  in- 
creased Its  obligations  to,  or  changed  Its  rela- 
tions with,  the  State.  Both  the  debt  to  and 
the  security  held  by  the  State  were  tbe  same  af- 
ter the  frauds  as  before.  The  injury  to  inno- 
'ul  a 
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immediate,  because  their  property  was  taken 
and  fraudulently  converted  to  the  use  of  the 
defendants  or  the  other  wrong  doers.  To  the 
State,  however,  the  injury,  if  any,  was  both  In- 
direct and  remote,  because  the  State  bad  no  di- 
rect claim  upon,  or  interest  in,  the  property 
which  was  misappropriated.  The  low  will  not 
imply  that,  if  tbe  company  had  kept  tbe  bonds, 
the  same  loss  would  not  have  fallen  on  the 
State.  There  was  no  Imperative  obligation  on 
tbe  company  to  use  the  tends  to  pay  the  debts  ,.,,. 
for  which  the  State  was  liable  rather  than  others  L**°i 
and,  consequently,  it  cannot  be  said  that,  as  a 
matter  of  law,  if  tbe  misappropriations  bad  not 
been  made  the  State  would  bare  suffered  no  lost. 
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To  our  minds  ft  Is  clcnr.  therefore,  Hint,  upon 
(be  facts  as  they  are  set  forth  in  the  declaration, 
there  Is  no  liability  on  the  part  of  the  defend- 
ants for  the  alleged  frauds  of  the  company, 
other  tlmn  those  connected  with  over-issues,  or 
tales  of  the  bonds  at  less  than  ninety  cents  on 
the  dollar,  and  for  these  the  suit  is  not  brought. 

2.  As  to  the  Act  of  1870. 

Under  this  Act  all  officers  nnd  stockholders 
who  knowingly  violate  or  permit  without  ob- 
jection the  violation  of  nny  of  Its  provisions,  or 
the  provisions  of  the  Act  of  1807,  are  made  per- 
sonally liable  to  the  Slate  for  any  loss  incurred 
thereby.  There  is  also  a  prohibition  against  a 
■ale  of  the  state  bonds,  the  Issue  of  which  to  the 
company  was  authorized,  at  less  than  ninety 
cents  on  the  dollar;  but  there  is  no  provision  for 
the  liability  of  tlis  stock  hold  era  for  the  payment 
of  the  bonds,  in  case  they  are  so  sold,  as  there 
is  in  the  Act  of  1807.  The  only  liability  under 
this  Act,  for  such  a  violation  of  its  provisions. 
Is  for  the  losses  which  the  State  sustains  on  that 
account.  The  declaration  alleges  that  771  of 
these  bonds  were  sold  at  less  than  ninety  cents 
on  the  dollar,  but  itfails  entirely  to  show  how 
the  State  was  injured  thereby.  Stockholders 
are  liable  under  this  Act  for  violations  of  the 
Act  of  1867,  only  when  such  violations  occur 
after  this  Act  took  effect,  which  was  February 
11,  1870;  and  it  nowhere  affirmatively  appears 
that  any  of  the  wrongs  complained  of  were  com- 
mitted after  that  date,  except  in  the  sale  of  the 
state  bonds  at  less  than  ninety  cents  on  the  dol- 
lar. It  is  also  as  much  incumbent  on  the  State 
to  show,  under  this  Act,  that  the  losses  for 
which  it  seeks  to  recover  were  the  direct  and 
Immediate  consequence  of  the  wrongful  con- 
duct complained  of,  ns  it  was  under  the  Act  of 
1807.  What  has  been  said,  therefore,  as  to  the 
Insufficiency  of  the  allegations  to  charge  the 
defendants  under  that  Act,  Is  equally  appli- 
cable to  this. 

It  was  contended  in  argument  that  the  rem- 
[429]  edy  of  the  Stale  to  enforce  the  liability  of  the 
defendants  under  the  statute  was  exclusively  in 
equity.  This  question  we  do  not  decide,  as 
there  is  not  entire  unanimity  of  opinion 
amongst  us  in  reference  to  it.  There  were  other 
objections  to  the  declaration  also  mentioned  in 
the  argument,  but  we  deem  it  unnecessary  to 
refer  to  them,  as  what  has  already  been  said  is 
sufficient  to  dispose  of  the  case. 

Being  unanimously  of  opinion  thit  the  facts 
stated  in  the  declaration  are  not  tuffleient  to  con- 
stitute a  cause  of  action  against  the  defendants, 
we  sustain  the  demurrer. 

True  copy.   Test: 

James  H.  MeKenney,  Clerk,  Bup.  Court,  U.  6. 


l**9]       WILLIAM  L.  GIBSON,  Plff.  in  Err., 

EDWARD  LYON  et  ax.  amd  BENNETT 

C.  WILSON  et  al.,  Terra  ten  ants. 

(SeeS.  C.  Reporter's  ed„  138-453.1 

Ejectment— former  action  as  a  bar — tender  to 
mortgagee  by  stranger— sale  under  foreclosure 
—sate  under  erroneous  judgment — estoppel. 

L  A  mortgagee  Is  not  bound  to  accept  a  tender 
by  *  strang-er.of  the  amount  due  on  account  of  the 


be  United  Statu.  Oct.  Tebm, 

&  Under  tha  laws  at  Pennsylvania  a  Judgment  Id 

ejectment  is  not  a  bar  to  a  subsequent  aetio- 
8.  Thcdeelslonof  theSupremeCourtofth 
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Slate;  but  It  Is  not  conclusl' 
United  States  unless  It  bas 


.f  tbe 
jo  una  of  the 
rule  of  prop- 

A  party  cannot  be  permitted  to  olafan  under 


urchaser  of  lands  sold  b 


rgod  of  all 

"o'."lf  a  Judicial  sale  be  void,  the  court  hn  vlng  eon- 
firmed  It  upon  terms  not  authorized  by  law.  the 
purchaser  is  without  title  upon  which  to  Imse  nil 
action  of  ejectment:  If  It  be  erroneous  merely  and 
therefore  only  voidable,  tt  cannot  be  quc^tloneu 
collaterally. 

7.  Under  the  laws  of  Pennsylvania,  upon  u  rule 
under  foreclosure  proceedlnjis,  the  Judgment  debt- 
or la  a  party  and  la  bound  bytboconflrmnllin  as  b>- 
a  Judicial  decree;  and  the  acknowledgment  of  the 
sheriff's  deed  cures  all  defects,  except  want  of 
power  In  the  officer  to  sell,  or  fraud  in  making  It. 
An  objection  to  the  validity  of  the  sale,  on  the 


eesary .cannot  be  made  subsequent  to  such  aoknowl. 
lodgment. 

S.  The  fact  that  a  Judgment  was  erroneous  and 
might  have  been  reversed  upon  a  writ  of  error,  doee 
not  destroy  a  sale  made  under  the  Judgment  while 
remaining-  in  full  force  and  unreversed. 

[No.  18.] 
Argued  Mar.  18,  16, 1885.     Order  for  reartm- 
mcntApr.  to,  1885.     Reargued  on  briefs  Oct. 
St,  1886.    Decided  Nov.  S3,  1886. 

Pr  ERROR  tothe  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsyl- 

Statement  by  Mr.  Justice  Msttthewai 
This  was  an  action  of  ejectment  to  recover  [44f 
possession  of  certain  real  estate  in  Philadelphia, 
brought  by  the  plaintiff  in  error,  a  citizen  of 
New  Jersey,  against  the  defendants  in  error, 
citizens  of  Pennsylvania,  in  which  there  was 
judgment  for  the  defendants  below,  which  is 
brought  here  for  review  by  this  writ  of  error. 

Tbe  cause  was  submitted  to  the  court,  on  the 
trial  below,  a  Jury  being  waived  in  writing, 
where  judgment  was  rendered  upon  the  follow- 
ing findings  of  fact: 

1.  In  1861  George  W.  Roberts  was  seised  of 
the  premises  in  dispute,  situate  at  the  southeast 
corner  of  Broad  and  Oxford  Streets,  containing 
in  front  on  Broad  Street  48  feet,  and  extending 
in  depth  on  Oxford  Street  148  feet.  On  April 
13,  1861,  the  said  George  W.  Roberts  mort- 
gaged the  same  to  the  Reliance  Insurance  Com- 
pany,  of  Philadelphia,  to  secure  the  sum  of 

2.  In  1863  George  W.  Roberts  died;  and  on 
the  17th  of  December,  1863,  hie  heirs  presented 
a  petition  to  the  Orphans'  Court  of  Philadel- 
phia County  for  leave  to  sell  the  above  prem- 
ises under  the  Act  of  April  18,  1858,  clear  and 
discharged  of  all  liens  in  the  bands  of  the  pur- 
chaser. On  January  13,  1864,  the  said  prem- 
ises were  sold  to  John  Rice  for  the  sum  of 
|10,5D0.  which  sale  was,  on  January  15,  1864, 
approved  and  confirmed  by  the  Orphans' Court  (44 
aforesaid,  and  security  approved  and  entered 

in  the  sum  of  $31,000.  The  conveyance  to  the 
said  John  Rice  was  made  January  80,  1864,  in 
consideration  of  the  sum  of  $5,500, "  and  under 
and  subject  to  the  payment  of  the  mortgage 
debt  or  sum  of  $5,000,  with  Interest,  made  and 

,-.  u»ii.  s. 
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.  .  provision  is  made  in  tbe  habendum 
of  the  deed,  but  not  In  tbe  premises.  On  tbe 
5th  day  of  February,  A.  D.  1864,  this  conveyance 
was  dulv  acknowledged  before  the  Orphans' 
Court  aforesaid. 

8.  On  February  11.  1895,  John  Rice  and 
wife  conveyed  the  said  premises  to  Sarah  A. 
Jermon,  in  consideration  of  $8,000,"  under  and 
subject  to  tbe  payment  of  the  said  mortgage  of 
$5,000,"  held  by  the  Reliance  Insurance  Com- 
pany. 

4.  On  June  S,  1867,  the  said  mortgage  of 
$5,000  was  duly  assigned  by  the  Reliance  In- 
surance Company  aforesaid  to  the  defendants, 
who  aubsequently  foreclosed  tbe  same  by  pro- 
ceedings in  the  Supreme  Court  of  Pennsylvania 
to  July  Term,  1887,  No.  154.  The  action  was 
brought  against  George  W.  Roberta,  and  judg- 
ment was  duly  obtained  upon  two  returns  of 
'■nihil,"  but  after  judgment,  both  tbe  said  Sa- 
rah A.  Jermon  and  J.Wagner  Jermon  appeared 
and  made  several  applications  to  open  the  judg- 
ment, which  were  refused. 

5.  On  February  17,  1868,  J.  Wagner  Jer- 
mon and  Sarah  Ann,  bis  wife,  filed  a  bill  in 
equity  in  the  Supreme  Court  for  the  Eastern 
District  of  Pennsylvania,  to  January  Term. 
1866,  No.  60,  averring  that  tbe  defendants 
were  creditors  of  J.Wagner  Jermon,  and  were 
proceeding  upon  the  mortgage  for  the  purpose 
of  realizing  their  claims  against  J.  Wagner  Jer- 
mon, and  also  averring  that  Sarah  A.  Jermon 
had  caused  a  tender  to  be  made  of  principal, 
interest,  costs,  etc.,  to  tbe  defendants,  and  re- 
quested them  to  execute  an  assignment  of  the 
mortgage  prepared  and  presented  to  them, 
which  they  refused. 

Whereupon  a  decree  was  entered  "  that  an 
Injunction  be  granted  as  prayed  for  to  restrain 
tbe  sheriff's  sale  of  the  property  mentioned  and 
referred  to  in  the  bill,  and  that  the  said  injunc- 
tion do  stand  until  the  defendants,  Lyon  and 
Taylor,  do  execute  an  assignment  of  the  bond 
and  mortgage  referred  to  In  the  bill,  and  a 
transferor  the  suit  brought  upon  the  said  mort- 
gage, upon  receiving  payment  of  the  debt  and 
interest  secured  thereby,  together  with  all  costs, 
upon  the  execution  of  which  assignment  and 
transfer  tbe  said  injunction  shall  be  dissolved, 
etc,"  which  said  decree  was  affirmed  by  the 
Supreme  Court,  February  38,  186S,  and  apro- 
etdendo  awarded. 

On  April  3,  I860,  the  Supreme  Court  afore- 
said decreed  that  the  Injunction  should  be  dis- 
solved, and  tbe  defendants  hereto  should  be  at 
liberty  to  proceed  upon  their  said  mortgage, 
unless  the  said  J.  Wagner  Jermon  or  Sarah  A. 
Jermon  should  pay  the  same  before  tbe  30th  of 
April,  1860.    On  April  20, 1860,  the  " 


was  made  on,  or  before  May  10,  1880. 

6.  On  September  18,  I860,  a  levari  facia, 
was  issued  in  the  action  to  foreclose  the  mort- 
gage, wherein  tbe  premises  were  described  as 
three  properties,  viz. : 

Lot  No.  1.  8.E.  comer  or  Broad  and  Oxford 
Streets,  48  feet  on  Broad  Street  by  111  feet  on 
Oxford  Street. 
US  V.  8. 


Lot  No.  2.  South  side  Oxford  Street,  111  feet 
east  of  Broad  Street.16  by  48  feet. 

Lot  No.  8.  South  side  Oxford  Street,  127  feet 
east  of  Broad  Street,  18  by  48  feet. 

Lot  numbered  1  was  purchased  by  the  de- 
fendants at  the  sheriff's  sale,  made  October  4, 
1860,  for  the  sum  of  $10,000;  and  No.  2  was 
purchased  at  the  same  sale,  by  the  defendants, 
for  the  sum  of  $2,000.  Tbe  sheriff's  return  te 
of  levari  facial  w  as  inter  alia:  "and  It 
appearing  that  the  plaintiffs  In  the  writ  are  en- 
titled to  be  paid  the  sum  of  $6,748fVs,  being 
the  amount  of  principal  and  interest  to  day  of 
sale  of  tbe  mortgaged  premises  sued  on  in  this 
case,  I  have  taken  their  receipt  for  the  same, 
and  balance  of  purchase  money  I  have  as  with- 
in commanded. 

On  December  4,  1860,  the  sheriffs  deed  for 
the  premises,  Nos.  1  and  3,  was  duly  acknowl-    [443" 
edged  and  delivered  to  the  said  defendants. 
No  disposition  waa  made  of  lot  No.  8. 

7.  As  to  lot  No.  8:  By  virtue  of  certain  pro- 
ceedings in  the  District  Court  of  Philadelphia 
County,  of  December  Term,  1866,  No.  1431, 
the  premises  situate  on  the  south  side  of  Oxford 
Street,  127  feet  east  of  Broad  Street,  16  feet  by  48 
feet,  were  exposed  to  sheriff's  sale  on  January 
3,  1870,  upon  a  venditioni  evptmat.  Issued  De- 
cember S,  1860,  under  a  judgment  obtained  by 
W.  A.  Arnold  against  J.  Wagner  Jermon  and 
Sarah  A.  Jermon,  his  wife.  The  first  count 
of  the  narr.  filed  in  this  action  was  for  mate- 
rials furnished  to  tbe  said  premises  at  tbe  re- 
quest of  said  Sarah  A.  Jermon.  The  second 
count  was  for  materials  furnished  at  the  request 
of  J.  Wagner  Jermon  and  Sarah  A.  Jermon, 
and  the  judgment  was  confessed  In  open  court. 
At  the  sole  the  premises  were  purchased  by  de- 
fendant and,  on  January  22, 1870,  the  sheriffs 
deed  therefor  was  duly  acknowledged  and  de- 
livered to  defendants. 

8.  On  the  Sd  July,  A.  D.  1872,  an  ejectment 
as  brought  in  the  Supreme  Court  of  Penn- 
sylvania sitting  at  nisi  prim,  to  July  Term, 
1872,  No.  130,  by  J.  Wagner  Jermon  and  Sa- 
rah A.  Jermon  against  these  defendants,  where- 
in a  verdict  was  rendered  for  these  defendants; 
and  on  March  8, 1876,  this  was  affirmed  by  tbe 
Supreme  Court   of    Pennsylvania    sitting    in 

0.  On  March  7,  1876,  Sarah  A.  Jermon,  wife 


the  State  of  New  Jersey,  for  the  consideration 
of  $500.  This  conveyance  purports  to  be 
made  by  Sarah  A.  Jermon  alone.  J.  Wagner 
Jermon  joined  in  tbe  covenants,  and  both  she 
and  her  husband  signed  and  sealed  the  deed, 
and  it  waa  separately  acknowledged. 

Mesrrt.  David  C.  Harrington,  George 
W.  Blddle  and  F.  Carroll  BremUr,  for  plain- 
tiff in  error. 

Mr.  Win.  Henry  Rawle,  for  defendant  in 

Mr.Jvttieemmtthawm  delivered  tbe  opinion  [444] 
of  the  courtr 

Before  proceeding  to  consider  this  case  as 
presented  by  the  ti  ndings  of  fact,  ft  is  necessary 
to  dispose  of  an  assignment  of  error  based  on  a 
ruling  of  the  Circuit  Court  during  the  progress 
of  tbe  trial.  It  appears  from  a  mil  of  excep- 
tions that  "  the  plaintiff  offered  to  prove  that  a 
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tocdtir  of  the  money,  under  decree  of  the  Su- 
preme Court  of  Pennsylvania,  in  wilt  No.  60, 
January  Term,  1808,  was  made  about  the  end 
of  May,  1868,  by  Charles  H.  Mulrhead;  that  the 
assignment  was  returned  from  Lyon  and  Tay- 
lor executed  in  blank;  that  said  C.H.Muirhead 


required  that  an  assignment  of  said  mortgage, 
with  the  blanks  filled  in,  should  be  stoned  by 
dud  Lyon  and  Taylor;  that  A.  V    Parsons, 


[445]  pleted,  but  that  such  an  assignment  was  not 
made,  and  the  parties  Lyon  and  Taylor  abso- 
lutely refused  to  make  the  assignment  and  re- 
ceive the  money.  Counsel,  on  being  asked,  say 
that  the  money  waa  ready,  but  waa  not  actually 
shown  Lyon  and  Taylor,  or  their  attorney,  and 
avers  that  an  actual  tender  was  not  necessary 
under  the  refusal  of  Lyon  and  Taylor  to  take 
the  money  and  make  the  assignment." 

It  will  be  observed  that  the  tender  referred  to 
in  this  offer  was  not  made  by  the  party  obliged 
to  pay  the  debt  or  entitled  to  do  so,  for  the  pur- 
pose of  removing  the  incumbrance  of  the  mort- 
gage upon  the  property,  nor  in  payment  of  the 
mortgage  debt,  and  in  satisfaction  of  the  mort- 
gage and  the  judgment  rendered  thereon,  hut 
was  an  offer  made  by  a  stranger  to  pay  the 
amount  due  on  account  thereof,  accompanied 
with  a  demand  to  execute  an  assignment  to  a 
named  third  party  of  the  debt  and  securities, 
compliance  with  which  was  a  condition  of  the 
offer  of  paymenj.  If  accepted,  the  effect  would 
hare  been  to  transfer  the  debt  and  mortgage  and 
Judgment  rendered  thereon  to  an  assignee,  and 
not  to  extinguish  it.  This  the  plaintiffs  were 
under  no  legal  obligation  to  do,  neither  by  con- 
tract nor  by  the  terms  of  the  decree  referred  to, 
inasmuch  as  the  time  within  [which]  such  Day- 
men! might  be  made  for  that  purpose  was  limit- 
ed by  the  decree  to  Hay  10, 1869.  After  that  they 
were  expressly  left  at  liberty  by  the  decree  itself 
to  proceed,  at  law,  upon  the  mortgage  and 
Judgment  previously  rendered  thereon. 

This  question  being  removed  from  the  contro- 
versy, it  is  urged  by  counsel  for  defendants  in 
error,  that  the  judgment  of  the  Supreme  Court 
of  Pennsylvania  in  the  ejectment  in  favor  of  the 
defendants  against  the  Immediate  grantors  of 
the  present  plaintiff  below,  referred  to  In  the 
eighth  finding  of  fact,  if  not  entitled  to  the  force 
of  an  ertoppel  as  rat  judicata,  is  at  least  an 
authoritative  decision  of  the  highest  court  of  the 
State  upon  the  law  of  the  case,  which,  as  It  in- 
volves only  questions  of  title  to  real  estate 
within  its  territory  dependent  on  its  local  juris- 
prudence, ought  to  furnish  the  obligatory  rule 
of  decision  for  the  courts  of  the  United  States. 

The  former  judgment  In  ejectment  Is  not  a 

bar  to  the  present  action,  according  to  the  law 

[4461   of  Pennsylvania,  whore  the  subject,  is  regulated 

by  statute.    1  Brightlya  Purdon's  Dig.  SSS. 

By  the  Act  of  April  18,  1807,  two  successive 
verdicts  and  judgments  in  favor  of  the  same 
party  will  defeat  a  third  ejectment;  but  where 
there  is  verdict  against  verdict,  and  Judgment 
thereon,  a  verdict  and  judgment  in  a  third' 
ejectment  is  conclusive.  Bntton  v.  Thornton 
m  U.  S.  526  [Bk.  28,  L.  ed.  810]. 

As  a  precedent,  the  decision  of  the  Supreme 
Court  of  the  State,  though  single,  is  entitled  to 
peculiar  respect,  because  all  the  questions  de- 
cided arise  upon  the  local  law  of  the  State;  but 


ine  united  amies,  unless  it  nas  Decome  aruie 
of  property.  Burgenev.  Seligman,  107  U.  8.  SO 
rat  87,  L.  ed.  8591;  Carroll  County  v.  Smith, 
111  D.  8.  656 JBk.  38.  L.  ed.  5171. 

The  plaintiff  in  error,  being  a  Citizen  of  New 
Jersey,  had  a  constitutional  right,  by  virtue  of 
that  fact,  to  Invoke  the  jurisdiction  of  the 
courts  of  the  United  States,  and  is  entitled  to 
their  judgment  upon  his  rights  under  the  laws 
of  Pennsylvania. 

The  title  of  the  plaintiff  is  derived  from  Sarah 
A.  Jennon.  Her  title  was  vested  in  her  by  the 
deed  from  Rice  mentioned  in  the  third  finding 


of  fact,  and  that  of  Rice  was  acquired  by  the 
conveyance  described  in  the  second  finding,  and 
the  proceedings  in  the  Orphans'  Court  of  Phil- 


adelphia  from  which  it  resulted.  Each  of  these 
conveyances  contains  a  recital  that  It  Is  mode 
under  and  subject  to  the  payment  of  the  mort- 
gage under  which  the  defendants  claim. 

It  is  contended,  on  behalf  of  the  plaintiff  In 
error,  that  be  is  not  estopped  by  these  recitals 
to  deny  the  existence  of  the  mortgage,  and  to 
assert  that,  in  point  of  law,  it  was  extinguished 
by  the  sale  ordered  by  the  Orphans'  Court,  such 
sales  being  required  by  law  to  be  clear  nod  die- 
charged  of  all  liens  In  the  hands  of  the  pur- 


mortgage  as  a  subsisting  and  valid  lien,  was 
void. 

It  Is  true  that  the  statute  of  Pennsylvania,  by 
which  the  sole  ordered  by  the  Orphans'  Court 
was  authorized  (Act  of  April  18. 1853;  2  Bright- 
ly'! Purdon's  Dig.  1343,  pi.  9,  sec  5),  provides 
that  "by  every  such  public  sale  the  promises 
sold  shall  be  discharged  from  liens; "  and  it  it 


c  sale  the  promises      [447] 


also  true  that  the  sale  prayed  for  in  this  instance 
was  of  the  premises  "  clear  and  discharged  of 
all  liens  in  the  hands  of  the  purchaser,"  and  that 
the  sale  to  Rice,  approved  and  confirmed  by  the 
court,  was  for  the  sum  of  f  10,50(3,  the  full  price 
and  consideration  of  the  purchase;  yet,  It  it 
equally  true,  as  appears  from  the  recitals  in  the 
deed  to  Rice,  which  was  duly  acknowledged 
before  the  Orphans'  Court,  that  of  the  consid- 
eration, as  finally  agreed  upon  between  the  par- 
ties, there  was  actually  paid  in  cash  only  $C,600. 
the  remainder  being  represented  by  the  existing 
mortgage  to  the  Reliance  Mutual  Insurance 
Company,  under  and  subject  to  which  the  con- 
veyance was  made,  approved  and  accepted. 
The  proceedings  and  judgment  of  the  Orphans' 
Court  must  be  taken  as  a  whole,  and  to  include 
the  execution,  acknowledgment  and  delivery  of 
the  deed.  The  sanction  of  the  court  to  the  fact 
and  form  of  the  conveyance  waa  a  Judicial  act, 
necessary  to  perfect  the  proceeding;  for,  with- 
out the  deed ,  the  sale  would  not  have  been  con- 
aummated,  and  no  title  would  have  been  de- 
vested and  passed.  Fotter  v.  Gray,  22  Pa.  St. 
15;  Broan'i  Appeal,  68  Pa.  St.  53. 

If  the  whole  proceeding  be  void,  because  the 
court  confirmed  a  sale  upon  terms  not  author- 
ized by  law,  the  plaintiff  below  had  no  title  on 
which  to  base  a  recovery,  and  tike  defendants 
below  were  mortgagees  in  possession  within  the 
protection  of  the  decision  in  Brobtt  v.  Brock,  10 
Wall.  G19  [3k.  10,  L.  ed.  10021;  if  it  be  erro- 
neous merely,  and  therefore  only  voidable,  it  is 
good  and  stands  until  reversed,  and  cannot  be 
questioned  collaterally.    If  it  be  contended  that 
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the  sale  1b  good,  but  had  the  necessary  legal 
effect  of  discharging  the  pre-existing  mortgage. 
It  cannot  be  denied  that  the  mortgage  debt  was 
unpaid,  and  the  mortgage  security  continued, 
In  the  face  of  the  recital  in  the  conveyance, 
under  which  the  plaintiff  in  error  claims  his 
title.  If  that  recital  doea  not  create  a  personal 
liability  for  the  payment  of  the  debt,  enforce- 
able against  the  purchaser  in  an  action  of  cov- 
enant, it  la,  nevertheless,  a  condition  upon 
which  his  title  vested  and  depends.  He  cer- 
tainly cannot  be  permitted  to  claim  both  under 
and  against  the  same  deed;  to  insist  upon  Its 
efficacy  to  confer  a  benefit  and  repudiate  a  bur- 


plaintiff  in  error  rests  upon  that  conveyance, 
and  the  continued  existence  of  the  mortgage  as 
an  incumbrance  forms  part  of  It.  The  deed 
comes  into  the  case  as  evidence  on  behalf  of  the 
plaintiff,  aa  the  necessary  support  of  any  title 
whatever,  and  when  he  proves  it  for  that  pur- 
pose, he  proves  the  existlngmortgage  of  the  de- 
fendant by  the  same  act.  The  defendant's  title, 
in  other  words,  is  part  of  the  plaintiff's  title,  and 
by  the  very  document  relied  on  to  establish  the 
latter,  the  former  is  shown  to  be  its  superior,  for 
It  declares  the  title  of  the  plaintiff  to  be  subject 
to  tbat  of  the  defendant  It  is  a  plain  case  of 
an  estoppel.    This  view  is  supported  by  the  de- 


ment here,  have  been  fully  met.  Staekpote-  . . 
Glatsford,  16  Serg.  A  Rawle,  163;  ZetgUft  Ap- 
peal. 85  Pa.  St.  118;  Orook*  v.  Douglau,  G6  Pa. 
St.  SI;  A&mead  v.  MeArthur,  67  Pa.  St.  836. 

la  Orooki  t.  Dnvglau,  utii  supra  it  was  said 
to  be  "  just  a  case,  when,  if  the  price  of  the  es- 
tate belonging  to  the  mortgagee  is  still  In  the 
purchasers  bauds,  be  lain  equity  estopped  from 
denying  tbat  the  sale  was  made  subject  to  the 
mortgage;"  and,  "having  bought  the  estate 
with  the  understanding  that  he  bids  so  much 

s  for  It,  and  should  hold  that  much  in  hla 


discharges  all  incumbrances  except  those  ex- 
pressly secured  by  statute."  In  that  case  the 
circumstances  of  the  sale  rested  In  parol,  proof 
being  admitted  of  what  took  place,  while  here 
they  constitute  recitala  in  the  very  deed  which 
furnishes  to  the  plaintiff  In  error  the  foundation 
of  bis  title. 

It  follows,  therefore,  that  the  defendant  In 
KTor  had  a  lawful  right  to  proceed  upon  his 
mortgage  ;  that  the  Judgment  thereon  was  val- 
id, aDd  that  the  execution  sale  in  pursuance 
thereof,  so  far  at  least  as  lot  No.  1  is  concerned, 
was  effectual,  when  confirmed  and  executed  by 
the  sheriff's  deed,  to  pass  the  legal  title,  and  to 
cut  off  and  destroy  that  of  the  plaintiff  in  error. 

But  Other  objections  are  made  to  the  validity 
of  the  proceedings  under  tbe  execution,  In  ref- 
erence to  that  part  of  the  premises  described  as 
lot  No.  2.  The  levari  facial  Issued  upon  the 
Judgment  upon  the  mortgage,  directed  the  sale 
of  the  mortgaged  premises  for  the  satisfaction 
of  the  debt,  describing  them  as  divided  into 
three  lota.  Lot  No.  1  was  purchased  by  the 
defendants,  the  owners  of  the  mortgage,  and 
plaintiffs  in  the  action,  for  the  sum  of  110,000, 
I1IU.8. 


and  lot  2,  at  the  same  sale,  was  also  purchased 
by  them  for  the  sum  of  12,000.  The  sheriff's 
return  showed  that  he  took  from  the  purchasers 
their  receipt  as  plaintiffs  in  the  writ  for  the 
amount  of  the  debt,  and  interest,  and  that  ha 
had  the  balance  of  the  purchase  money  as  com- 
manded. 

It  is  now  contended,  on  behalf  of  tbe  plain- 
tiff in  error,  that  the  sale  of  lot  No.  1,  being 
for  more  than  was  due  to  the  defendants  herein 
on  the  mortgage  debt,  satisfied  tbe  Judgment 
and  exhausted  the  authority  to  proceed  further 
under  the  writ,  and  that  the  safe  of  lot  No.  a  to 
the  plaintiffs  In  the  execution  was  therefore 
void  for  want  of  power  in  the  sheriff  to  make  It, 

Under  the  laws  of  Pennsylvania,  the  proceed- 
ing upon  a  mortgage  was  by  tdre  fadai,  in 
which,  Judgment  having  been  rendered  for  the 
amount  of  the  debt,  interest  and  costs,  the 
mortgaged  premises  are  directed  to  be  seized 
and  sola  on  execution  by  a  Inarifadai  for  the 
satisfaction  thereof.  lBrightly'sPurdon'sDig. 
483,  pL  122. 

In  case  there  shall  be  a  surplus  of  tbe  pro- 
ceeds of  the  execution  sales  after  satisfaction  of 
the  judgment,  the  sheriff  is  bound  to  pay  the 
same  to  the  debtor  or  defendant  Id.  484,  pi. 
128.  And  in  all  cases,  where  there  shall  be 
disputes  concerning  tbe  distribution  of  the 
money  arising  from  sales  on  execution,  the 
court  from  which  the  execution  shall  have  is- 
sued is  Invested  with  power,  upon  notice  to 
parties  Interested,  to  hear  and  determine  the 
same  according  to  law  and  equity.  Id.  656, 
pl.  107.  Tbe  sheriff  makes  return  of  the  sale, 
with  the  proceeds,  to  the  court  whence  It  is- 
sued, and  gives  to  the  purchaser  a  deed  for  the 
premises  so  sold,  but  not  until  it  has  been  for- 
mally acknowledged  in  court,  as  required  by 
law.  Id.  658,  pl.  119.  This  acknowledgment 
is  a  public,  judicial  act,  made  In  open  court, 
and  only  after  notice  to  all  parties  in  Interest 
Id.  658,  pl.  123. 

To  this  proceeding  the  Judgment  debtor  la  a 
party,  ana  at  the  hearing,  may  make  any  ob- 
jection to  the  confirmation  of  the  sale.  The 
action  of  the  court  has  all  the  effect  of  a  judi- 
cial decree.    Fotttr  v.  Gray,  23  Pa.  St.  1, 15. 

It  was  said  in  Shield,  v.  Miltmbener.  14  Pa, 
St  77 :  "  Most  of  the  cases  recognize  the  de- 
liberative and  judicial  character  of  an  acknowl- 
edgment taken  in  open  court,  founded  upon 
the  conceded  right  of  all  parties  having  an  In- 
terest In  the  question,  to  appearand  dispute tha 
propriety  or  regularity  of  the  official  sale ;  and 
all  of  them.from  Murphy  v.  McChary.S  Testes, 
405,to  Dale  v.  Medealf,  0  Pa.  St  108,  distinguish 
between  those  objections  that  touch  the  foun- 
dation of  the  proceeding,  by  impeaching  the 
authority  of  the  officer  or  establishing  the  exist- 
ence of  fraud,  and  those  which  simply  sug- 
gest Irregularities  in  the  process  of  sale.  The 
absence  of  authority,  or  the  presence  of  fraud, 
utterly  frustrates  tbe  operation  of  the  sale  as  a 
means  of  transmission  of  title,  and  avoids  it 
from  the  beginning.  Either  may,  therefore,  be 
insisted  on,  even  after  a  formal  acknowledg- 
ment of  the  conveyance ;  but  mere  irregulari- 
ties, whether  of  omission  or  commission,  which 
do  not  render  tbe  officer  powerless,  or  taint  tha 
transaction  with  turpitude,  may  be  cured  by 
the  tacit  acquiescence  of  those  who  ought  to 
speak  in  time." 
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The  correctness  of  Oils  tola.  that  the  ac- 
knowledgment of  the  sheriff's  deed  in  consum- 
mation and  confirmation  of  the  Mle  cures  all 
defecu,  except  want  of  power  to  sell  in  the  of - 
fleer,  or  fraud  In  making  it,  being  conceded,  it 
la  still  contended  that,  in  the  present  case,  the 
power  of  the  sheriff  to  proceed  with  the  sale  of 
lot  No.  2  ceased  after  he  had  made  enough  by 
the  sale  of  lot  No.  1  to  pay  the  judgment  debt, 
with  interest,  and  costs  ;  and  that  consequently 
the  sale  of  the  latter  was  void  for  want  of  au- 
thority to  sell. 

But  the  sheriff  acted  strictly  within  the  com- 
mand of  his  writ  That  was  to  seize  and  sell 
the  mortgaged  premises.  If  he  proceeded  to 
sell  more  than  waa  sufficient  lo  pay  the  debt,  it 
was  at  most  hut  a  mere  Irregularity,  even  if  it 
could  be  so  considered.  He  had  no  Judicial 
authority  to  determine  questions  that  might 
arise  upon  the  sale,  or  questions  of  distribution. 
The  sale  of  lot  No.  1  mJght.so  far  aa  he  or  any- 
one could  know,  be  set  aside,  and  the  proceeds 
of  lot  No.  3  might  prove  to  be  necessary  to  sat- 
iety the  execution.  Hie  duty  was  merely  min- 
isterial, and  so  long  as  he  pursued  only  the  lit- 
eral precept  of  the  writ,  he  cannot  be  said  to 
have  acted  without  authority,  and  be  converted 
thereby  Into  a  wrong  doer.  For  aught  that  he 
might  know,  and  for  aught  that  we  can  tell 
from  the  present  record,  the  whole  proceeds  of 
the  sale  of  both  lots  may  have  been  necessary 
to  pay  other  liens  upon  tbe  property,  entitled 
to  satisfaction  on  distribution.  The  presump- 
tion certainly  la,  in  accordance  with  the  maxim. 
Omnia  prosutnunftw  ritt  et  tolemniter  ate  acta, 
that  the  surplus  waa  either  so  applied,  in  which 
case,  no  more  property  waa  sold  than  was  nec- 
essary ;  or,  It  was  paid,  aa  the  law  directs,  to 
Mrs.  Jermon,  Its  owner;  and  In  that  event,  she 
certainly  Is  not  in  a  situation  to  complain  of 
tbe  invalidity  of  a  sale  the  fruits  and  proc  * 
of  which  she  received,  and  has  ever  since 
tinued  to  claim  and  boldaa  her  property- 
was  a  party  to  the  proceeding,  and  had  the  op- 
portunity men  to  present  to  the  court  the  very 
objection  now  made  to  the  validity  of  the  sale, 
that  more  property  had  been  sold  than  was  in 
fact  necessary  to  answer  tbe  exigency  of  the 
writ  and  satisfy  the  demands  entitled  to  the 
proceeds.  That  waa  a  question  peculiarly  for 
that  court  to  determine,  and  that  was  the  ap- 
propriate time  for  its,  determination,  ft  wai 
either  then  made  or  waived,  and,  in  either  view, 
the  action  and  Judgment  of  the  court  in  directing 
the  acknowledgment  and  delivery  of  the  deed 
was  conclusive.  We  conclude,  therefore,  that 
the  objections  to  the  title  acquired  by  the 
of  these  two  lots  cannot  be  maintained 

A  different  question  arises  upon  the  title  to 
lot  No.  8.    Although  part  of  the  mortgaged 


premises,  ltw 


t  Included  in  tbe  sheriff1! 


Arnold  against  Jermon  and  his  wife  to  charge 
the  wife's  property.  It  Is  objected  that  this 
judgment  and  consequently  all  proceedings 
under  it,  including  the  sale  on  execution  to  the 
defendants,  are  void,  because  the  declaration, 
one  count  of  which  waa  for  materials  furnished 
to  the  premises  sold  at  the  request  of  the  wife. 
does  not  sufficiently  allege  a  contract  binding 


upon  her  aa  a  married  woman,  and  because  the 
judgment  was  confessed,  and  not  rendered 
upon  a  verdict  or  finding  of  the  facta. 

These  questions,  as  to  this  very  proct 

were  fully  considered  and,  aa  we  think,  si 

factorily  decided  by  the  Supreme  Court  of 
Pennsylvania  in  the  case  otfhoagns  v.  Lyon,  67 
Pa.  St.  438.  That  was  an  action  by  Lyon,  the 
purchaser  at  this  sale  of  the  property  in  ques- 
tion, against  the  defendant,  who  had  entered 
into  a  contract  for  its  purchase  to  compel  a 
specific  performance  of  that  agreement.  The 
defense  which  prevailed  was  that  the  title  waa 
not  marketable.  The  court  held  that,  although 
the  title  might  be  good,  yet,  if  the  purchaser 
would  be  exposed  to  litigation  to  support  It.  he 
ought  not  be  compelled  to  take  it  Sharswood, 
J.,  delivering  the  opinion  of  the  court,  said; 
"Unless,  then,  in  this  case,  Mrs.  Jermon,  or 
those  claiming  under  her,  would  be  absolutely 
concluded  by  the  judgment  under  which  the 
sheriff's  sale  took  place,  which  constitutes  the 
foundation  of  the  vendor's  title,  from  contro- 
verting her  liability  for  the  debt  for  which  that 
judgment  was  confessed,  in  an  action  of  eject- 
ment to  be  hereafter  brought  for  the  property, 
the  purchaser  will  be  exposed  to  the  annoyance 
and  peril  of  such  litigation."  Tbe  first  and 
second  counts  of  the  declaration.  It  is  then 
stated,  set  out  a  contract  by  Mis.  Jermon,  or  by 
her  husband  at  her  instance  and  request,  for 
materials  furnished  and  work  and  labor  done 
in  and  about  the  Improvement,  and  for  the  ben- 
efit of  her  real  estate  ;  and  as  a  married  woman 
is  liable  on  such  a  contract,  it  is  further  said, 
that  it  may  logically  follow  that  a  judgment 
rendered  against  her  for  It,  whether  by  default, 
confession  or  verdict,  will  have  all  the  leading 
characteristics  of  a  judgment  against  a  person 
mi  jvrii.  The  case,  therefore,  was  made  to 
turn  upon  the  question  whether  Mrs.  Jermon 
or  those  claiming  under  her,  in  an  action  of 
ejectment  to  be  brought  against  the  vendee, 
could  be  permitted  to  show  that  the  debt  for 
which  the  judgment  was  conf  eased  was  not  coo-  [4 
traeted  by  herself  or  her  husband  at  her  In- 
stance for  the  Improvement  of  her  separate  te- 
la to,  This  question  was  answered  In  tin;  af- 
firmative, on  the  ground  that  evidence  to  that 
effect  would  not  contradict  the  record.  This 
was  apparent,  for  tbe  reason  that  the  third 
count,  which  was  the  common  count  for  goods 
sold  and  delivered  on  the  Joint  promise  of  her- 
self and  husband,  showed  no  good  causeof  ac- 
tion against  her;  and  in  a  collateral  proceeding, 
she  would  be  at  liberty  to  prove  that  the  recov- 
ery was  upon  this  count,  and  not  upon  the  first 
or  second,  which  would  be  consistent  with 
the  record.  It  waa  accordingly  held  that  this 
Judgment  might  be  avoided  by  Mrs.  Jermon  in 
a  collateral  proceeding,  but  only  by  proof  that 
the  actual  recover;  was  upon  a  contract,  void 
as  to  her.  that  is,  under  the  third  count  In 
that  event  it  would  uot  be  supported  by  bar 
confession,  and  on  the  other  hand,  itw-  — 
invalidated  thereby,  so  far  as  It  rested  uj 

counts  which  set  forth  a  good  a 

against  her. 

This  judgment  waa  followed  by  the  decision 
of  the  same  court  in  the  case  of  Jtrmonv.Lyirn, 
81  Pa.  St  107.  where,  speaking  of  the  title  to 
this  lot,  it  said  :  "As  to  the  premises  number 
three,  it  may  be  conceded  that  tbe  judgment 
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this  would  not  destroy  the  sheriff's  sale  made 
under  the  judgment  while  Handing  In  full 
force  and  unreversed.  This  judgment  waa  ob- 
tained by  W.  A.  Arnold,  with  whom  Lyon  and 
Taylor  had  no  connection."  The  opinion  in 
Swtyne  v.  Lyon,  ubi  supra,  ia  cited  with  approv- 
al also  in  Quinn-i  Appeal,  86  Pa.  St.   447,  468. 

We  have  examined  with  care  all  the  de- 
dsions  of  the  Supreme  Court  of  Pennsylvania 
cited  by  counsel  for  the  plaintiff  In  error,  and 
do  not  find  any  that  are  inconsistent  with .  Ita 
judgments  upon  the  title  here  In  question,  in 
Bvaynt  v.  Lyon  and  Jsrmon  v.  Lyon,  to  which 
we  have  referred. 

We  find  no  error  in  the  judgment  of  the  Cir- 
cuit Court,  and  it  it  accordingly  affirmed. 
True  copy.    Test: 

Jamai  H.  MoKeimey,  Clerk,  Bup.  Court,  II.  a 


[466)         J.  W.  LEONARD  ST  al.,  Apptt. 
OZARK  LAND  COMPANY. 


W.  H.  CHATFIELD,  Trustee. 
(Beo  a.  C.,  Reporter*  oft..  IK-W.) 


1.  Neither  an  injunction  nor  a  decree  dissolving 
an  Injunction  b  reveraod  or  nullified  by  an  appeal 
..  ... i... —  -v -jg^,  ^  heard  in  this 


or  writ  of  error  belt 
1.  Thlsdoctriooapplies 


tri do  applies  to  an  Injunction  ooutaf  ned 
appealed  from,  without  reference  to 

h  injunction  waa  in  perpetuation  of 


waa  then  for  the  first 
time  granted. 

i.  Under  Equity  BuleB6  the  Judge  h  ho  alio  we  the 
appeal  mar  give  special  notice  that  the  Injunction 
a  to  continue  In  force  pending  the  appeal 

[Nos.  1182, 1183,1 
Bubmttet  Oet.  SO. 188S.    Decided  Not.  ts,  1385, 

APPEALS  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Arkansas. 

On  motion  for  modification  of  mpentdeat. 

The  cases  are  sufficiently  stated  by  the  court. 

Mr.  T.  W.  Brown,  for  appellants,  in  sup- 
port of  motion; 

"The  lupertcdeat  attaches  to  so  much  of  the 
final  sentence  as  determines  the  ultimate  rights 
oftheparUee." 

Bryan  t.  Bate*,  IS  Allen,  SIS;  Natter  v. 
T&omat,  18  Allen,  G74;  Fleming  v.  Clark,  12 
Men,  191. 

It  !■  Insisted  that  the  Injunction  Is  void  be- 
cause ultra  virte,  and  If  not  void,  so  clearly  ir- 
regular and  oppressive  that  this  court,  on  hay- 
ing attention  called  to  it,  would  at  once  relieve 

pellant  against  it  on  bond  sufficient  to  secure 


appellant  a; 
the  appellee 


Heart.  John  B.  Jones  and  Mamnlng  & 
Wattson,  for  appellees,  contra: 

The  order  waa  one  which  the  court  bad  lu- 
ll. V.  ft. 


thorityand  power  to  make;  and  Its  exercise  was 
a  matter  of  discretion,  with  which  this  court 
will  not  Interfere. 

Wright  v.  Leuee,  1  Pet  168  (20  U.  S.  bk.7,  L.ed. 
98);  Dean  v.  Maton,  20  How.  198  {61  U.  B.  bfc 
IS,  L.  ed.  876);  Honey  v.  McDonald,  109  U.  & 
181  (Bk.  27,  L.  ed.  891). 

Even  regarding  the  final  decree  as  an  origi- 
nal Injunction,  the  appellants  should  not  be  at 
liberty  to  change  the  statue  quo  of  the  parties. 

The  effect  of  the  lupaedeat  la  to  prevent  all 
further  proceedings  in  the  subordinate  court, 
except  such  as  are  necessary  to  preserve  the 
rights  of  the  parties. 

Hotey  t.  McDonald,  tvpra. 

Mr.  Chief  Justice  WaJte  delivered  the  opin- 
ion of  the  court: 

This  is  a  motion  for  a  modification  of  the  nt- 
perttdat,  or  more  properly,  perhaps,  for  a  modi- 
fication of  the  injunction  contained  in  the  de- 
cree appealed  from.  The  bill  prayed,  among 
other  things,  for  an  injunction  restraining  "the 
defendant  Leonard  from  cutting  or  removing 
any  trees,  logs  or  timber,  or  any  staves  manu- 
factured from  any  trees  or  timber,  from  any  of 
the  lands"  in  controversy.  In  the  decree  the 
defendants  were  "perpetually  enjoined  from 
cutting  orremoving  any  timber  from  said  lands.1* 
The  appeal  operates  as  a  tupertedeat,  it  having 
been  taken  within  sixty  days  after  the  dispo- 
sition of  the  motion,  which  was  made  during 
the  same  term,  to  vacate  the  decree,  and  the 
bond  being  In  the  form  required  for  that  pur- 
pose. The  decree  was  rendered  bv  the  judge 
of  the  District  Court  of  Arkansas,  sitting  as  cir- 
cuit Judge.  The  same  Judge  allowed  the  op- 
peal,  and,  in  doing  so,  directed  that  it  should 
"not  operate  to  suspend  or  affect  so  much  of 
the  decree  •  •  •  as  enjoins  the  defendant*  from 
cutting  or  otherwise  trespassing  on  the  lands  In 
controversy,  *  •  *  or  removing  staves  or  tim- 
ber cut  thereon."  The  appellant  now  moves 
tbls  court  "to  vacate  so  much  of  the  decree  of 
the  court  below.granting  an  appeal  and  accept 
ing  appeal  bond,  as  qualifies  said  appeal  and. 
prevents  the  same  from  superseding  the  decree 
rendered  for  the  appellees,  and  especially  so  [466] 
much  of  the  said  decree  granting  said  appeal  as 
prevents  said  appellant,  J.  W.  Leonard,  from 
removing  the  staves  made  on  the  land  In  con- 
troversy before  service  or  entry  of  the  decree  in 
favor  of  the  appellees." 

The  injunction  ordered  by  the  final  decree  [468j 
wasnot  vacated  by  the  appeal.  Saughter-Boutt 
Cattt,  10  Wall.  297  [77  U.  9.  bk.  19,  L.  ed. 


Slaughter --tioute  Catet  the  appeal  was  from  a 
decree  making  perpetual  a  preliminary  Injunc- 
tion which  bad  been  granted  at  an  earlier  stage 
of  the  case,  but  the  fact  of  the  preliminary  in- 
junction had  nothing  to  do  with  the  decision, 
which  was  "that  neither  an  injunction  nor  a 
decree  dissolving  an  Injunction  is  reversed  or 
nullified  by  an  appeal  or  writ  of  error  before 
the  cause  isheard  In  thiscourt."  This  doctrine, 
la  the  general  language  here  staled,  was  dis- 
tinctly reaffirmed  Gi  Htroay  v.  McDonald  and  It 
clearly  refers  to  the  injunction  contained  iu  the 
decree  appealed  from,  without  reference  to 
whether  that  injunction  was  In  perpetuation  of 
a  former  order  to  the  aame  effect,  or  was  then 
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for  the  first  tlm«  granted.  The  Injunction. 
therefore,  which  waa  granted  by  the  final  de- 
cree In  this  case,  is  In  full  force,  notwithstand- 
ing the  appeal. 

Construing  the  injunction  as  granted  In  con- 
nection with  the  averments  in  the  bill,  the  prayer 
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when  he  allowed  the  appeal  is  In  reality 

ing  more  than  notice  to  the  appellant  that  auch 
was  the  effect  of  his  decree.  It  was  not,  and 
was  not  Intended  to  be,  an  enlargement  of  the 
original  scope  of  the  injunction,  but,  under  the 
circumstances,  a  Justifiable  precaution  against 


This  court  no  doubt  has  the  power  to  modify 
an  Injunction  granted  by  a  decree  below  in  ad- 
vance of  a  final  hearing  of  an  appeal  on  its  mer- 
its. An  application  to  that  effect  was  made 
to  us  at  the  October  Term,  1878,  in  the  case  of 
the  Bandutky  Tool  Company  i.  Comttock,  and 
finding  that  such  a  practice,  if  permitted,  would 
oftentimes  Involve  an  examination  of  the  whole 
case,  and  necessarily  take  much  time,  we  pro- 
mulgated the  present  Equity  Rule  83,  which  is 
as  follows: 

"When  an  appeal  from  a  final  decree  in  an 
equity  suit,  granting  or  dissolving  an  injunc- 
tion, is  allowed  by  a  Justice  or  Judge  who  took 
part  in  the  decision  of  the  cause,  he  may,  in 
his  discretion,  at  the  time  of  such  allowance, 
make  an  order  suspending  or  modifying  an  in- 
junction during  the  pendency  of  the  appeal, 
upon  such  terms  as  to  bond  or  otherwise,  as  he 
may  consider  proper  for  the  security  of  the 
rights  of  the  opposite  party." 

Here  the  Judge  who  heard  the  case  allowed 
the  appeal,  and  instead  of  suspending  or  modi- 
fying the  injunction,  he  took  occasion  to  give 
special  notice  that  it  waa  to  continue  in  force, 
siid  if  the  facts  are  correctly  stated  in  his  opin- 
ion. It  waa  quite  proper  he  should  do  bo. 

The  motion  is  denied. 

True  oopy.    Test: 

James  H.  skEsnnaf,  Clerk.  Sup.  Court,  V.  B. 


I   LAURA  ELLEN  JONES,  Widow  of  Bir> 
skt  A.  Stocxtjjxb,  Deceased,  and  Testa- 
mentary Em.  and  Natural  Tutrix  of  her 
Minor  Children,  Plff.  in  Err., 
v. 
WATSON  VAN  BENTHUTSEN. 
(Bee  8.  C  Reporter's  ed.,  UH.) 
Internal  revenue— tax  on  tobacco. 
Upon  the  sale  of  ntanufaotured  tobaeeo  situated 
hi  a  winded  warehouse,  the  broker,  "^H"g;  mob 
sale,  oanuot  be  (axed  for  the  revenue  stamps,  re- 
quired  before  removal,  unless  thej  were  affixed  at 
the  time  of  the  sale  and  entered  Into  the  value  of 
the  tobaooo  and  formed  a  pert  of  the  prlos  thereof. 

[No.  68.1 
Submittal  Mn,.  18.1885.  Decided  Not.  13,  1886. 


The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court  and  the  re- 
port of  the  case  when  before  this  court  at  the 
October  Term,  1880,  Bk.  88,  477. 

Mr.  John  QooAc  Solieitor-Oen,,  for  plain- 
tiff in  error. 
Mr.   Willisun  Grant,  for  defendant   in 

Mr,  Chief  Justine  Walt*  delivered  the  opin- 
ion of  the  court: 

This  was  a  srdt  brought  by  Tan  Benthny- 
sen,  the  defendant  in  error,  a  commission  mer- 
chant engaged  In  the  sale  of  manufactured 
tobacco,  to  recover  back  from  Stockdale,  a 
collector  of  Internal  revenue,  certain  taxes  paid 
under  protest  on  the  amount  of  sales  of  tobac- 
co in  a  bonded  warehouse.  The  sole  contro- 
versy is  about  the  liability  of  the  merchant  to 
pay  taxes  upon  the  amount  of  revenue  stamps 
afflied  to  the  tobacco  at  the  time  of  its  removal 
from  the  warehouse.  The  case  waa  here  at 
the  October  Term,  1880,  and  is  reported  in  108 
TJ.  8.  87  [Bk.  28,  L.  ed.  477],  We  then  de- 
cided that  he  was  "not  liable  to  be  taxed  for 
the  revenue  stamps  required  to  be  affixed  to 
the  tobacco  before  the  removal  thereof  from  a 
bonded  warehouse,  unless  they  were  at  the 
time  of  such  sales  so  affixed,  whereby  they  en- 
tered into  the  value  of  the  tobacco  and  formed 


present  writ  of  error  was  brought  for  a  review 
of  the  Judgment  upon  the  second  trial.  The 
bill  of  exceptions  shows  that  the  charge  to  the 
Jury  was  almost  in  the  exact  language  of  the 
opinion  of  this  court  construing  the  law  on 
which  the  rights  of  the  parties  depend,  and  tt 
covered  the  whole  case. 

Affirmed. 

Trueoopj\   Test: 

Janus  H.  MoKenney,  Clerk,  Bup.  Court,  C.  8. 


SAINT  LOUIS,  IRON  MOUNTAIN  AND 
SOUTHERN  RAILWAY  COMPANY, 
Ptff.  in  Srr. 

HUGH  MeGEE. 

(See  B.  a,  Heporter'B  ecL.  48B-4W,) 

Public  land*  -grant  to  Miuouri  and  Arkansas 
to  aid  a  certain  railroad—, forfeiture — con- 
struction of  Act  of  July  IS,  1866, 


railroads  dc 

Droaen  ujml  a  forfeiture  has  been  aaeara  aj  uie 
United  States,  either  through  Judicial  proceeding* 


t.  TbeAot  of  July  JS.  lfcfla,  extending  the  Hue 
for  earning  the  lands  granted  to  the  States  Of  Mis- 
souri and  Arkanaae  by  the  Aot  of  February  t,  IBM, 

In  building;  the  Cairo  and  Fulton  Raltroad, 

lotdeohuea  forfeiture  and  laaesen  title  la 


eluded  within  the  o; 


subject  to  the  rights  of  purobaaen  of 


■rlginal  grant 
lands  sold  by 

U.8. 
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[No.  69.] 
Jfyiwd  J5*.  jj,  1885.    Decided  Net.  $3, 188$. 

IN  ERROR  to  theSopreme  Court  of  (he  State 
of  Missouri. 

This  action  wm  brought  In  the  Circuit  Court 
of  Stoddard  County,  Missouri,  by  the  plaintiff 
In  error,  to  recover  eighty  acre*  of  lend  with 
damages  and  rent  for  Its  retention  and  use. 

The  case  having  been  submitted  U>  the  court 
without  the  Intervention  of  a  jury,  lodgment 
was  rendered  for  the  plaintiff.  This  Judgment 
having  been  reversed,  on  appeal,  by  the  court 
below,  the  plaintiff  sued  out  this  writ  of  error. 

The  facta  of  the  case  arc  stated  by  the  court. 

Meteri.  A.  B.  Browne.  A.  T.  Britten  and 
Tito*.  J.  Portit,  for  plaintiff  in  error. 

(No  counsel  appeared  for  defendant  In  error.) 

Mr.  OSUyAinto  Walts  delivered  the  opin- 
ion of  the  court: 

This  was  an  action  of  ejectment  brought  by 
the  Bt  Louis,  Iron  Mountain  and  Southern 
Railway  Company  against  Hugh  McGcc,  to  re- 
cover the  possession  of  the  N.  4  of  N.  E.  J  sec. 
[470]  11,  T.  88,  R.  11,  in  Stoddard  County,  Missou- 
ri. The  Supreme  Court  of  Missouri  rendered 
judgment  In  favor  of  McGee.  To  reverse  that 
judgment  this  writ  of  error  was  brought  The 
facts  are  these: 

On  the  Oth  of  February,  1868,  Congress 
passed  an  Act  granting  certain  lands  to  the 
States  of  Arkansas  and  Missouri  to  aid  In  build- 
ing a  railroad  from  a  point  on  the  Mississippi 
opposite  the  mouth  of  the  Ohio,  by  way  of 
little  Rock,  to  the  Texas  boundary  line  near 
Pulton.  10Stat.atL.16S.  Sectional  and  6  of 
that  Act  are  as  follows: 

"Sec  4.  That  the  said  lands  hereby  granted 
to  the  said  States  shall  be  subject  to  the  dispos- 
al of  the  Legislatures  thereof,  for  the  purposes 
aforesaid  and  no  other;  and  the  said  rail,  md 
and  branches  shall  be  and  remain  a  public 
highway  for  the  use  of  the  Government  of  the 
United  States,  free  from  toll  or  other  charge 
upon  the  transportation  of  any  property  or 
troops  of  the  United  States. 

See.  5.   That  the  landa  hereby  granted  to 

•aid  States  shall  be  dinpoeed  of  by  said  States 

cr  following:  that  ia  to  say. 


only  In  tl 

that  a  qu 


a  quantity  of  land  not  exceeding  one  hun- 
dred and  twenty  sections,  and  Included  within 
a  continuous  length  of  twenty  miles  of  said 
road,  may  be  sold;  and  when  the  Governors  of 
said  State  or  States  shall  certify  to  the  Secre- 
v  of  the  Interior  that  twenty  continuous 
m  at  said  road  Is  completed,  then  another 


tan  of 
roues  o: 


sold;  and  so  from  time  to  time  until  said  road 
is  completed;  and  if  said  road  la  not  completed 
within  tea  years,  no  further  sales  shall  be 
made,  and  the  land  unsold  shall  revert  to  the 
Uuitrei  States." 

The  land  In  dispute  is  within  the  limits  of 
this  grant. 

The  Cairo  and  Fulton  Railroad  of  MUsouri 
was  incorporated  as  a  railroad  company  under 
the  laws  of  Missouri,  January  18,  1864.  a 


pany  full  and  complete  title  to  the  lands  grant 
115  U.  8. 


ed  to  the  State  by  the  Act  of  1853,  so  far  as 
the  same  were  applicable  to  the  building  of  the 
road  from  the  northern  boundary  of  Arkansas 
to  the  Mississippi,  opposite  the  mouth  of  the 
Ohio,  This  grant  by  Missouri  was  made  "for 
the  uses  and  purposes,  and  subject  to  the  con- 
dition, reversion  and  provisions  set  forth  and 
contained  In  said  Act  of  Congress  and  of  this 
Act."    Section  0  Is  a*  follows: 

"Fortt 

time.io 

the  said  company  may  sell  the  said  lands,  In  the 
manner  provided  for  by  said  Act  of  Congress, 
and  may  issue  their  bonds  in  such  sums  as  they 
may  deem  proper,  at  rates  of  interest  not  ex- 
ceeding seven  per  cent  per  annum,  payable 
semi-annually,  and  the  principal  of  said  bonds 
payable  at  such  time  and  place  as  they  may 
designate;  and  may  secure  the  payment  of  said 
bonds  by  mortgage  of  said  lands,  or  any  part 
thereof,  to  be  executed  by  said  company,  and 
may  make  the  said  bonds  convertible  into  land 
or  stock  of  the  company  within  such  periods  as 
they  may  prescribe;  Provided,  That  the  faith  of 
the  State  is  in  no  manner  pledged  for  the  re- 
demption of  said  bonds,  or  any  part  thereof; 
And  provided  farther,  That  nothing  in  this  Act 
contained  shall  be  construed  to  authorise  said 
company  to  sell,  dispose  of  or  apply  the  aald 
lands,  or  toe  proceeds  thereof,  in  any  other 
manner,  or  to  anv  other  purpose,  than  as  re- 
quired and  limited  by  the  aald  Act  of  Con- 
gress."   Laws  of  Mo,  1850,  814. 

On  the  3d  of  January,  1890,  the  company  sold 
and  conveyed  the  land  sued  for  to  M'Gee,  who 
immediately  went  into  possession,  and  has  ever 
since  occupied  and  improved  it  as  his  own,  and 
paid  the  taxes  and  assessments  thereon.  This 
deed  was  duly  recorded  January  10,  I860.  The 
land  is  more  than  forty  miles  from  the  starting 
point  of  the  road  on  the  Mississippi,  and  it  does 
not  appear  that  when  it  was  sold  a  sufficient 
number  of  miles  of  the  road  had  bean  built  to 
authorize  its  sale. 

"  n  the  10th  of  "  _ 

of  Missouri  d 

State  to  sell  at  auction  the  Cairo  and  Fulton 

Railroad  of  Missouri,  so  far  as  the  same  was 

''constructed  or  projected,  together  with  their 


1866, 1667, 107. 

On  the  28th  of  July  1860,  Congress  enacted 
that  the  original  Act  of  February  8, 1853,  grant- 
ing landa  to  the  States  of  Arkansas  and  Mis- 
souri, "with  all  the  provisions  therein  made, 
be,  and  the  same  Is  hereby  revived  and  ex- 
tended for  the  term  of  ten  years  from  the  pas- 
sage of  this  Act;  and  all  the  lands  therein 
granted,  which  reverted  to  the  United  States 
under  the  provisions  of  said  Act,  be,  and  the 
same  are  hereby  restored  to  the  same  custody, 
control  and  condition,  and  made  subject  to  the 
usee  and  trusts  In  all  respects  as  they  were  be- 
fore and  at  the  time  such  reversion  took  effect; 
Provided,  That  all  mineral  lands  within  the  lim- 
its of  this  grant  and  the  grant  made  In  section 
two  of  tbL  Act,  are  hereby  reserved  to  the 
United  States;  And  provided  further.  That  all 
44! 
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Suprxub  Court  or  the  United  States, 


Oct.  Term, 


nerty  and  troops  of  the  United  States  shall 
1  times  be  transported  over  said  railroad 
and  branches,  at  the  cost,  charge  and  expense 


o  required  by  the  Government  of  the  United 
States." 

By  section  2  of  the  same  Act  an  additional 
grant  of  lands  was  nude,  "subject  to  the  same 
oses  and  trusts,  and  under  the  same  custody, 
control  and  conditions,  and  to  be  held  and  dis- 
pose!' of  In  the  same  manner  as  if  Included  in 
the  original  grant."  It  was  then  provided  "that 
the  lands  embraced  in  this  grant  and  the  grant 
revived  by  section  one  of  this  Act  shall  be  dis- 

r?d  of  only  as  follows:  Whenever  proof  shall 
furnished,  satisfactory  to  the  Secretary  of 
the  Interior,  that  any  section  of  ten  consecutive 
miles  of  said  road  *  *  *  Is  completed  in  agood, 
substantial,  and  workmanlike  manner  asaflrst 
class  railroad,  the  Secretary  of  the  Interior  shall 
Issue  patents  for  all  the  lands  granted  as  afore- 
said, not  exceeding  ten  sections  per  mile  op- 
posite to  and  within  the  limits  of  twenty  miles 
of  the  section  of  said  road  and  branches  thus 
completed,"  and  so  on,  u  each  section  of  ten 
miles  was  completed,  until  the  end.  It  was 
then  provided  that  if  the  road  waa  not  con- 
structed within  ten  years  from  the  lime  the 
Act  went  into  effect,  the  lands  granted,  or  the 
grant  of  which  Is  revived  or  extended  by  this 
Act,  and  which  at  the  time  shall  be  unpatented 
to  or  for  the  benefit  of  the  road  or  company, 
ITS]  *  *  *  a>M  row'  to  ihe  United  States/  By 
section  three,  all  lands  "mentioned  in  this  Act, 
and  hereby  granted,  are  hereby  reserved  from 
entry,  preemption,  or  appropriation  for  any 
other  purpose  than  herein  contemplated,  for 
the  said  term  of  ten  years  from  the  passage  of 
this  Act;  Hwided,  That  all  lands  heretofore 
given  to  the  State  of  Missouri  for  the  construc- 
tion of  the  Cairo  and  Fulton  Railroad,  or  for 
the  use  of  said  road  lying  In  the  State  of  Mis- 
souri, and  all  lands  proposed  to  be  granted  by 
this  Act  for  the  use  or  In  aid  of  the  road  herein 
named,  and  lying  in  said  State  of  Missouri, 
shall  be  g.  anted  and  patented  to  the  said  State 
whenever  the  road  shall  be  completed  through 
said  State,  which  lands  may  be  held  by  said 
State  and  used  toward  paying  the'  State  the 
amount  of  bonds  heretofore  issued  by  it  to  aid 
said  company,  and  all  Interest  accrued  or  to 
accrue  thereon."  14  Stat  at  L.  S3S,  ch.  COO. 
After  the  passage  of  this  Act  of  Congress,  the 
railroad  property  was  sold  and  conveyed  by  the 
State  to  certain  persons,  under  whom  the  St. 
Louis,  Iron  Mountain  and  Southern  Railway 
Company  claims  title.  The  conveyance  upon 
the  sale 'was  of  "the  said  Cairo  and  Pulton 
Railroad  of  Missouri,  with  all  the  franchise, 
privileges,  rights,  title  and  Interest  appertain- 
ing to  said  road,  and  all  roads,  road  bed,  rolling 
■lock,  machine  shops,  and  all  other  property, 
both  real  and  personal,  of  every  descriptir 
belonging  or  in  any  wise  app— -«-■—*•- — •■ 
The  railroad  was  compl 

chasers,  or  those  claiming  u ..  .    . 

the  23d  of  January,  1877,  the  lands  in  dispute 
were  patented,  with  others  of  the  same  class,  to 
the  St.  Louis,  Iron  Mountain  and  Southern 


e  appertaining  thereto." 
om  pie  ted  by  tbe  Dur- 
ing under  them,  ana,  on 


Company. 

The  first 


The  first  question  presented  by  tbe  assigi 
ment  of  errors  Is  whether  the  Act  of  July  a 


I860,  was  such  a  legislative  declaration  by  Con- 
gress of  a  forfeiture  of  the  grant  of  1858  as 
would  devest  the  title  of  the  Slate  to  unearned 
lands,  and  defeat  conveyances  thereof  by  the 
railroad  company  before  thai  time.  It  has  often 
been  decided  that  lands  granted  by  Congress  to 
aid  in  the  construction  of  railroads  do  not  re- 
vert after  condition  broken  until  a  forfeiture 
has  been  asserted  by  the  United  States,  either 
through  judicial  proceedings  instituted  under 
authority  of  law  for  that  purpose,  or  through 
some  legislative  action  legally  equivalent  to  s 
Judgment  of  office  found  at  common  law. 
United  State*  v.  ReptnUgny,  5  Wall.  387,  [4T 
288  [72  U.  S.  bk.  18,  L.  ed.  045,  6461;  Scbvhn- 
ben*.  Harriman,  21  Wall.  68  [88  U.  S.  bk. 
22, L.  ed.  5501;  FarntKorthf.  R.  B.  Co.  92  U.  S. 
86  [Bk.  23,  L.  ed.  5351;  ItJfftkm  v.  United 
State,  97  U.  S.  217.  216  [Bk.  24,  L.  ed.  951, 
852);  Van  Wyck  v.  Knetalt,  106  U.  S.  860  [Bk, 
27,  L.  ed.  201],  Legislation  to  be  sufficient 
must  manifest  an  intention  by  Congress  to  re- 
assert title  and  to  resume  possession.  As  It  Is 
to  take  the  place  of  a  suit  by  the  United  States 
to  enforce  a  forfeiture,  and  a  judgment  therein 
establishing  the  right,  it  should  be  direct,  pos- 
itive, and  free  from  all  doubt  or  ambiguity. 

In  the  present  case  no  such  intention  appears. 
On  tbe  contrary,  the  evident  purpose  of  Con- 
gress was  to  waive  a  forfeiture  and  extend  the 
lime  for  earning  the  lands  under  tbe  original 
Act.  The  language  is  that  the  provisions  of  the 
Act  of  1858  be  "revived  and  extended  for  tbe 
term  of  ten  years  from  tbe  passage  of  this  Act." 
If  this  had  been  nil,  no  one  could  doubt  that  it 
was  tbe  intention  of  Congress  to  place  all  par- 
ties interested  in  the  grant  just  where  they 
would  be  If  tbe  Act  of  1853  had  fixed  July  28. 
1876,  as  the  time  for  the  completion  of  the  rail- 
road. What  follows  does  not,  in  our  opinion, 
manifest  any  different  Intention.  The  words 
are:  "and  all  the  lands  therein  granted,  which 
reverted  to  the  United  States  under  the  pro- 
vision of  said  Act,  be,  and  they  are  hereby  re- 
stored to  the  same  custody,  control  and  condi- 
tion, and  made  subject  to  the  uses  and  trusts  In 
all  respects  as  they  were  before  and  at  the  time 
such  reversion  took  effect"  When  this  Act  was 


ruary,1666.  There  had  been  no  proceedings  b 
the  United  States  to  enforce  a  forfeiture,  and 
tbe  possession  of  tbe  lands  under  the  original 
grant  had  not  been  changed.  Everything,  so 
far  as  the  United  States  was  concerned,  re- 
mained after  tbe  original  limit  of  time  for  build- 
ing the  road  had  been  passed,  as  it  did  before. 
Neither  had  the  State  done  anything  to  take 
back  its  transfer  of  title  to  the  company.  Its 
legislation  looked  only  to  a  sale  and  to  the  pass- 
ing of  the  franchises  and  property  of  Ihe  com- 
pany into  the  hands  of  those  who  would  go 
forward  and  complete  the  road.  This  implied 
a  preservation  of  the  title  of  the  company  to 
the  lands  rather  than  Its  destruction.  The  Ian-  uff 
guage  of  the  newAct  is  to  be  construed  with  ref- 
erence to  these  facts,  and  inasmuch  as  there  had 
not  been  in  law  any  reversion  of  the  lands  to 
the  United  States  when  tbe  Act  was  passed, 
the  words  "reverted,"  "reversion"  and  "re- 
stored" are  to  be  understood  as  implying  noth- 
ing more  than  that  no  advantage  wee  to  be 
.ken  by  the  United  States  of  the  fact  that  the 
Ilk  V.  8. 
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condition  subsequent  In  the  grant  bad  been 
broken  by  the  failure  of  the  company  to  com- 

aete  the  road  within  the  time  originally  lim- 
id.  Certainly  there  is  nothing  In  the  language 
employed  to  anon  an  Intention  of  Congress  by 
that  Act  to  declare  a  forfeiture.  Taken  aa  a 
whole,  this  provision  of  the  Act  of  1866 
amounts  to  nothing  more  than  an  amendment 
of  the  Act  of  1858,  striking  out  the  original 
time  of  limitation  and  inserting  in  lieu  July  28, 
1876. 

Other  provisions  of  the  Act  except  from  the 
grant  of  ISM,  aa  well  aa  that  of  1866,  all  min- 
eral lands  within  their  respective  limits,  and 
also  make  patents  necessary  for  the  transfer  of 
title  from  the  United  States.  This  shows  an 
intention  to  take  advantage  of  the  breach  of 
the  conditions  of  the  original  grant,  so  far  aa 
was  necessary  to  reassert  title  to  and  reclaim 
possession  of  any  mineral  lands  that  may.  have 
been  included  in  that  grant,  and  to  change  the 
mode  of  passing  title,  but  it  does  not  go  further. 
To  some  extent,  also,  the  obligations  of  the 
company  for  the  transportation  of  the  property 
and  troops  of  the  United  States  are  changed. 
In  this  way  the  Act  of  1853  Is  amended,  andthe 
advantages,  if  any,  gained  by  the  United  States 
may  be  looked  upon  as  in  the  nature  of  eon- 
cessions  exacted  in  consideration  of  the  addi- 
tional grant  which  was  made,  and  the  exten- 
sion of  time  which  was  given  for  the  completion 
of  the  road.  On  the  whole,  we  conclude  that 
there  has  never  been  a  forfeiture  of  the  grant 
of  1853,  so  far  as  the  lands  now  in  dispute  are 
concerned,  and  that  the  title  of  Me  Gee  stands  pre- 
cisely as  it  would  If  the  original  company  had 
completed  its  road  within  the  time  fixed  in  the 
Act  of  1868.  The  purchasers  at  the  sale  made 
by  the  State  in  1866  took  subject  to  his  rights, 
and  the  St.  Louis.  Iron  Mountain  and  Southern 
Company  got  from  these  purchasers  no  better 
.*'•]  title  than  they  had  themselves.  Under  these 
circumstances,  the  patent  which  issued  in  1877 
inured  to  the  benefit  of  McQee  just  ss  it  would 
If  it  had  issued  to  the  Cairo  and  Pulton  Rail- 
road before  the  transfer  under  which  the  new 
Company  claims. 

The  case  of  Wilton  v.  Boyee,  93  U.  S.  830 
fBk.  23,  L.  ed.  608],  is  not  in.  conflict  with  this. 
There  the  question  was  whether  a  purchaser 
from  the  company  got  title  free  of  a  lien  of  the 
State,  aa  security  for  a  loan  of  state  bonds  to 
the  company.  The  controversy  was  about  the 
construction  of  the  words  of  description  in  the 
statute  which  created  the  State's  lien;  one  Bide 
claiming  that  the  land  grant  was  not  Included, 
and  the  other,  that  it  was.  If  ft  was  included, 
the  title  of  the  purchaser  from  the  company 
wouldbebadjif  not,  it  would  be  good.  Weheld 
that  the  grant  was  included,  and  gave  judg- 
ment accordingly.  Upon  the  facts  as  presented 
by  thisrecord,  no  such  question  arises.  No  title 
is  set  up  under  any  lien  In  favor  of  the  State 
superior  to  that  of  McQee.  There  is  no  dispute 
about  the  right  of  the  State  to  sell  under  its 
Act  of  1866.  If,  at  the  time  of  such  sale,  the 
title  of  the  company  under  the  Act  of  1858  had 
been  devested  by  forfeiture,  and  the  company 


is  entitled  to  judgment  If,  however,  the  orig- 
inal grant  had  not  been  forfeited,  and  theCalro 
and  Pulton  Company  held  under  that  grant 
11SU.H. 


when  the  sale  was  made,  tho  new  Company  took 
title  subject  to  the  prior  right  of  M'Gee,  and 
must  fail  in  this  action.  As  we  decide  that  tho 
Company  held  under  the  original  title,  the  judg- 
ment of  the  Supreme  Court  of  Missouri  in 
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Tax  tale*  under  lllinoit  itatutet-  -naliditg-- 
jvdgmeat  by  default — decitiont  iff  lUinoit 
Court. 


1.  Where  tbe  decisions  of  the  highest  oonrt  of  the 
State  establish  a  rule  of  property,  they  will  us  a  rule 
be  followed  by  this  court. 

E.  Under  tho  decision  of  the  Supreme  Oonrt  of 
Illinois,  a  tax  sale  of  real  estate  la  void  whan  a  put 
of  the  iu  for  which  It  la  matte  is  Ulefi-aL 

8.  Under  the  decisions  of  the  same  court  ■  Judg- 
ment by  default.  In  a  tax  sale  proceeding,  is  not 
conclusive  upon  the  taxpayer,  but  may  be  im- 
peached collaterally. 

(.  This  court  cannot  < 

.  .i ■,..-  »-*»-odecieeappe 

[No.  437| 
Submitted  Not.  I,  1886.  Decided  Not.  tS,  188S. 


The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Meter*.  Ansraatua  N,  Qetge  and  Albert 
O.  Riddle,  for  appellant: 

The  service  of  notice  upon  which  the  tax 
deed  issued  to  appellant  September  6,1877,  and 
the  affidartta  filed  with  the  count*  clerk  to 
show  such  service  of  notice,  were  sufficient  to 
authorize  the  county  clerk  to  Issue  the  deed  to 
appellant 

Garrick  v.  Chamberlain,  97  III.  020;  Oagt  r. 
BaOey,  103  HI.  11;  Frew  *.   Taylor,  106  Dl 


159. 
It  does 


It  does  not  appear  that  any  of  the  Items  of 
the  city  taxes  of  1876,  charged  by  the  bill  to  be 
in  excess  of  the  constitutional  limits,  were  ex- 


Issued  to  appellant  February  4,  1880.  The  vol- 
untary certificates  of  the  county  clerk  are  not 
evidence. 

1  Green].  Ev.  sec.  408. 

The  judgments  of  tbe  County  Court  of  Cook 
County  under  which  appellant  purchased,  are 
ret  judicata  and  cannot  be  collaterally  at- 
tacked. 

The  county  court  la  a  court  of  record  with 
general  original  Jurisdiction  in  the  matter  of 
the  sale  of  lands  for  delinquent  taxes. 

Oraeeland  Vtmltry  Cfe.T.  FtopU,  H  III  619. 
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Its  judgment  is  conclusive  while  it  remains 
In  operation. 

Mayo  v.  Ah  Lay,  82  Cal.479;  Porter  v.  Purdu, 
29  N.  T.  106;  People  v.  BrUlin,  80  111.  428;  O. 

S.W.R.R  t.  PeopU.  83  HI.  467;  Andrew*  v. 
People,  84  111.  28;  Oraeeland  Cemetery  Co.  v. 
flwpk,  fupra;  Chicago  Theological  Seminary  v. 
Gone,  12  Fed.  Rep.  398. 

The  action  of  the  court  In  such  matter*  is  t'n 
«m  against  the  property. 

Rev.  Stat,  of  01.1874.  ch.l20,sec.l91;  Pidgton 
v.  People,  36  111.  249;  Ohettnut  v.  Mareh,  12  HI. 
178;  Spellman  v.  Curteniue,  IS  'HI.  409;  OUott 
v.  Stale,  6  Oil.  481;  Brown  v.  JoiUt,  23  HI.  123; 
PeopU  v.  Niehale,  49  111.  617;  St.  John  v.  E.  St. 
Louie,  60  111.  92;  Atkint  v.  A'nnun,  2  Gil. 
437. 

Hence  toe  judgment  la  binding  on  all  the 

Starkie,  Ev.  sees.  830,  880;  Weill,  See  Adju- 
ditata,  504,  Oroudton  t.  i<o7iani,  4  Crunch, 
484  (8  U.  S.  bk.  3,  L.  ed.  670).  See  also  Geltton 
v.  floyt.  18  Johns.  661 ;  8  Wheat.  246  (16  U.  S. 
bk.  4,  L.  ed.  381);  Oraeeland  Cemetery  Co.  v. 
People,  92  Dl.  619;  MeCahiU  v.  Int.  Co.  36  N. 
J.  Eq.  681,  and  cases  cited;  Monroe  v.  Douglas, 
4  Sandf,  Gh.  134;  Bradttreet  v.  Neptune  Int. 
Co.  3  Sumn.  600. 

It  is  held  in  Illinois  that  a  record  of  a  court 
ir--v>rtfl  verity  and  must  be  tried  by  itself. 

.'oung  v.  Ttiompeon,  14  111.  380. 

Where  the  court(has  jurisdiction  the  judg- 
ment cannot  be  questioned  collaterally. 

Hobton  t.  Aran,  63  111.  146;  Goody  v.  Hall, 
86  Dl.  818;  Young  v,  Lorain,  11  111.  834;  Cono- 
ver  v.  Mvegrave,  68 Dl.  68;  Otgoodt.  Blackmore, 
69  m.  261;  Premott  v.  Chicago,  60  111.  121; 
Featter  v.  Fleming.  66  Dl.  467. 

The  records  of  e  court  import  absolute  verity, 
and  no  evidence  will  be  received  to  show  the 
want  of  jurisdiction,  if  the  records  affirmatively 
assert  jurisdiction. 

Zepp  v.  Soger,  70  III.  223,  and  cases  cited; 
PeopU  v.  Gray,  72  HI.  848;  Mulford  v.  BtaUen- 
baek,  46  HI.  308,  and  cases  cited. 

The  valuation  of  property  by  the  assessor  for 
taxation  is  conclusive,  and  a  tax  based  upon  the 
assessment  can  be  assailed  only  for  fraud  or 
want  of  jurisdiction. 

Spencer  v.  People, 68  HI.  510.  and  cases  cited; 
Republic  Life  Int.  Co.  v.  PoUak,  75  HI.  292; 
People  v.  Big  Muddy  Iron  Co.  89  I1L  116,  and 
cases  cited. 

There  is  now  a  disposition  to  draw  a  distinc- 
tion between  a  judgment  rendered  in  a  case 
where  the  owner  of  theland objected  1o  die  en- 
try of  the  Judgment,  and  a  case  where  the  judg- 
ment for  tne  taxes  was  entered  by  default  The 
authority  for  this  distinction  is  traced  to  the 
opinion  in  the  Oracetand  Cemetery  Case,  ii2 
111.  619.  See  also  Belleville  Nail  Co.  v.  People. 
98  111.  399.  But  the  cases  of  Gage".  Butte.102 
HI.  G92,  and  Gage  v.  Parker.  108  HI.  528,  seem 
to  dispose  of  the  whole  question,  and  although 
the  court  was  misled  In  two  cases  by  an  erro- 
neous construction  of  a  third,  as  soon  as  the 
matter  was  presented  In  its  true  light  the  court 
took  steps  immediately  to  correct  the  error. 

Shortly  after  the  determination  of  the  case  at 
bar  in  the  circuit  court,  the  learned  judge  be- 
fore whom  it  was  tried  reviewed  to  some  ex- 
tent the  questions  here  presented,  and  arrived 
at  the  conclusion  now  pressed. 
aVO 
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Chicago  Theological  Seminary  v.  Gage,12T*&. 
Rep.  898. 

It  does  not  appear  by  this  record  whether  ob- 
jection was  made  to  the  rendition  of  the  judg- 
ments for  the  sale  of  the  land  for  taxes. 

Mr.  Edward  O.  Mason,  For  appellees: 

Only  appellant's  actual  Investments  with  6 
per  cent  interest  should  be  refunded  to  him. 

People  v.  Peacock,  96  HI.  173;  Edieardt  v. 
Hill.ll  HI.  23;  Jfeerfv.  Tyler,  66  III.  388;  Smith 
v.  Hutehinton,  108  HI.  662,  669;  Gage  v.  Butte. 
102  HI.  695. 

The  county  court  had  no  jurisdiction  to  en- 
ter the  two  judgments  upon  which  the  tax  deeds 
rest.  The  first  judgment  embraced  double  pay 
to  the  county  commissioners .  The  second  em- 
braced unlawful  items  for  entertaining  official 
visitors  and  interest  upon  obligations  in  excess 
of  the  constitutional  limitation. 

Lav  v.  People,  87  HI.  885;  McLaughlin  r. 
Thompton.  65  HI.  249;  Belleville  Nail  Co.".  P$e- 
pie,  98  111.  399,  403;  Gagey.  Bum,  103  III.  59S; 
Elmell  v.  Shaw,  1  He.  889;  Drew  v.  Davit,  10 
Vt.  606;  Button  v.  Kempton.  18  Mass.  373; 
Kemper  v.  McClelland,  19  Ohio,  808;  Laeey  v. 
Davit.  imchA40;MeQuilkiny.  Doe,  BBIackf. 
581;  Noble  v.  Indianapolis.  16  Ind.  506;  Dogan 
v.  Griffin,  51  Miss.  783;  Rhode*  v.  Sexton,  88 
Iowa,  540;  Pierce  v.  Schutt,  SOWis.  428;  Tread- 
ueH  v.  Patterton,  61  Oft).  687. 

Mr.  Juetiee'Ba.rl^n  delivered  the  opinion  of 
the  court: 

Appellees'  testator,  plaintiff  below,  was  In 
the  possession,  and  claiming  to  be  the  owner, 
of  a  certain  lot  of  ground  in  Chicago,  for  which 
the  appellant,  who  was  defendant  below,  held 
deeds  executed  by  the  county  clerk  of  Cook 
County,  Illinois,  on  the  6th  of  September,  1877, 
and  4tn  of  February,  1880;  which  deeds  were 
based  on  sales  made  October  27,  1874.  and  Oc- 
tober 8.  1877,  for  the  non-payment  of  taxes. 
These  sales  were  In  pursuance  of  judgments  of 
the  county  court,  rendered  at  the  instance  of 
the  treasurer  of  Cook  County.who  was, ex  officio, 
the  collector  of  its  revenue. 


thereto  otherwise  than  by  publication  in  a  news- 
paper, giving  notice  of  the  application  for  judg- 
ments, and,  subsequently,  of  the  order  for  the 
sale  of  the  property  for  non-payment  of  the 
assessed  against  it. 


arising  from  the  before  mentioned  sales  and  tax 
deeds,  and  to  obtain  a  decree  requiring  the  de- 
fendant to  convey  to  the  plaintiff  such  rights 
and  interests  ns  he  had  thus  acquired. 

The  plaintiff  In  the  bill  avows  his  readiness 
and  willingness  to  pay  not  only  the  defendant's   [< 
disbursements  for  the  legal  taxes  included  in 
the  judgments  of  the  county  court,  but  such 
additional  sum  as  to  the  court  seemed  proper. 

It  was  adjudged  by  the  circuit  court  that  the 
plaintiff  should  pay  the  redemption  moneys 
allowed  by  statute,  bad  the  judgments  and 
sales  been  only  for  legal  taxes,  with  6  per 
cent  interest,  In  each  case,  from  the  expiration 
of  two  years  after  the  the  tax  sale;  also,  such 
other  taxes  as  defendant  subsequently  paid  upon 
the  lot  in  question,  with  interest  at  the  like  rate 
on  the  amount  of  each  payment.  The  aggn- 
115  17.  8. 
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gate  of  such  payments  waa  ascertained  to  be 
$1,118,  aa  of  May  1,  1882.  The  defendant, 
having  declined  to  accept  that  sum  with  inter- 
est, and  the  same  having  been  paid  into  court 
for  biause,  ft  was  Anally  adjudged  that  the  title 
acquired  by  defendant,  in  virtue  of  the  Bales 
and  deeds,  be  set  aside  and  held  for  naught  as 
against  plaintiff,  and  that  the  deeds  be  delivered 
up  and  canceled. 

The  Constitution  of  Illinois  declares  that  the 
right  of  redemption  from  sales  of  real  estate 
for  the  non-payment  of  taxes  or  special  assess- 
ments of  any  character  whatever,  shall  exist  in 
favor  of  owners  and  persona  interested  for  a 
period  of  not  less  than  two  years  from  such 
sates.  And  it  imposes  upon  the  General  Assem- 
bly the  duty  of  providing  by  law  "  for  reason- 
able notice  to  be  given  to  the  owners  or  parties 
interested,  by  publication  or  otherwise,  of  the 
fact  of  the  sale  of  the  property  for  such  taxes 
or  assessments,  and  when  the  time  of  redemp- 
tion shall  expire :  Provided,  That  occupants 
shall  In  all  cases  be  served  with  personal  notice 
before  the  time  of  redemption  expires."  Art. 
9.8  6. 

By  the  statutes  in  force  when  these  sales 
were  had,  no  purchaser,  or  the  assignee  of  any 

Surchaser,  of  land,  town  or  city  lot,  at  any  safe 
ir  taxes  or  levies  authorized  by  the  laws  of 
the  State,  was  entitled  to  a  deed  for  the  lands 
or  lota  so  purchased,  until  he  served,  or  caused 
to  be  served,  a  written  or  printed,  or  partly 
written  and  partly  printed,  notice  of  his  pur- 
chase "on  every  person  in  actual  possession  or 
occupancy  of  such  land  or  lot,  and  also  the 
person  in  whose  name  the  same  was  taxed  or 
specially  assessed,  if,  upon  diligently  Inquiring. 
he  can  be  found  in  the  county,  at  least  three 
months  before  the  expiration  of  the  time  of  re- 
demption on  such  sale,  !n  which  notice  he  shall 
state  when  he  purchased  the  land  or  lot,  in 
whose  name  taxed,  the  description  of  the  land 
or  lot  he  purchased,  for  what  year  taxed  or 
specially  assessed,  and  when  the  time  of  redemp- 
tion will  expire.  If  no  person  Is  In  actual  pos- 
session or  occupancy  of  such  land  or  lot,  and 
the  person  In  whose  name  the  same  was  taxed 
or  specially  assessed,  upon  diligent  search  and 
inquiry,  cannot  be  found  in  the  county,  then 
such  person  or  his  assignee  shall  publish  such 
notice  in  some  newspaper  printed  In  such  coun- 
ty, ""  *  which  notice  shall  be  Inserted  three 
tiroes,  the  first  time  not  more  than  five  months 
and  the  last  time  not  leas  than  three  months, 
before  the  time  of  redemption  shall  expire." 
Rev.  Stat.  111.  1874,  ch.  120,  p.  893. 

The  bill  Impeaches  the  defendant's  title,  in 
respect  of  the  first  deed  he  received,  upon  the 
ground  that  It  was  acquired  in  violation  of 
these  constitutional  and  statutory  provisions  ; 
and,  in  respect  of  his  title  under  both  deeds, 
upon  the  ground  that  tile  assessment  of  taxes 
upon  the  lot  In  question,  for  the  non-payment 
of  which  the  county  court  ordered  the  soles, 
included,  In  each  instance,  illegal  taxes,  for 
which  the  premises  were  not  liable,  and  which 
the  owner  was  not  bound  to  pay.  The  appel- 
lant insists  that  these  objections  to  his  title  are 
so  far  concluded  by  the  judgments  of  the  coun- 
ty court  that  they  cannot  be  urged  In  any  col- 
lateral proceeding  or  suit,  the  only  remedy  of 
the  owner  of  the  property  being,  it  Is  contended, 
by  appeal  to  the  Supreme  Court  of  the  State. 
USTJ.S. 


His  argument  Is,  that  by  the  Constitution  and 
laws  of  the  State,  the  County  Court  is  a  court 
of  record,  with  general  original  jurisdiction  In 
the  matter  of  the  sale  of  lands  for  delinquent 
taxes ;  that  proceedings  in  such  cases  are  i* 
rem  against  the  property  assessed ;  and  that 
Judgment  therein  rendered  is  conclusive  upon 
the  taxpayer,  so  long  as  it  remains  unmodified 
by  the  court  which  rendered  ft,  or  until  it  Is 
set  aside  in  some  direct  mode  for  fraud  or  cot 
lusion,  or  is  reversed  upon  appeal  for  error. 
In  support  of  the  general  rule  that  forbids  col- 
lateral attack  upon  the  lodgments  or  decreet 
of  a  court  having  jurisdiction  of  the  subject 
matter  and  of  the  parties,  and  where  the  want 
of  jurisdiction  does  not  appear  upon  the  record, 
numerous  authorities  are  cited  by  appellant's 
counsel.  But  they  have  no  application  to  cases 
like  the  present  one,  aa  the  settled  course  of  de- 
cision in  the  highest  courts  of  the  State  abun- 
dantly shows.  It  will  be  well  to  examine  a  few 
of  the  cases  determined  in  that  court. 

In  McLaugkUn  v.  Thompwn,  So  HI.  249, 
which  was  an  action  of  ejectment,  In  which 
ije  plaintiff  asserted  a  tax  title,  the  validity  of 
which  the  defendant  disputed,  upon  the  ground 
that  the  sale  was,  In  part,  for  taxes  levied  by  a 
county  commissioner's  court,  at  a  tune  other 
than  that  prescribed  by  the  statute,  the  court 
said:  "The  evidence  shows  that  this  county 
tax  entered  into  and  formed  part  of  the  Judg- 
ment, and  the  sum  for  which  the  land  was  sold. 
That  tax  being  illegal,  appellant,  or  those  un- 
der whom  he  claims,  were  not  required  to  pay 
it,  nor  did  the  law  Impose  the  duty  of  redeem- 
ing from  the  sale.  And  it  has  been  repeatedly 
held  that  if  any  portion  of  the  tax  fa  illegal,  or 
the  judgment  Is  too  large,  only  to  the  extent  of 
a  few  cents,  the  sale  and  tax  deed  will  be  void. 
This  being  so,  the  tax  deed  conveyed  no  title, 
and  hence  there  could  be  no  recovery  under  It, 
as  the  plaintiff  in  ejectment  must,  as  In  other 
cases,  establish  his  right  to  recover." 

A  case  much  relieo  upon  by  counsel  for  ap- 
pellant is  Qraaland  Cemetery  Co.  v.  The  People, 
etc.  92  111.  S19.  That  was  an  appeal  from  a 
judgment  rendered  by  a  county  court  against 
certain  lands  belonging  to  the  Cemetery  Com- 
pany fortbetaxes  of  1871  to  1874  Inclusive.  It 
appeared  that,  in  187S,  application  waa  mads 
to  the  county  court  for  judgment  against  the 
lands  for  the  taxes  of  1871.  The  company  re- 
sisted judgment  upon  the  ground  that  the  lands 
were  exempted  by  law  from  taxation.  After 
trial  the  defense  was  sustained.  A  similar  ap- 
plication was  made  for  Judgment  for  the  U — 

of  1878,  1878  and  1874.     It  was  aga 

and  the  exemption  again  sustained.  _ 
or  writ  of  error  was  prosecuted  from  either 
of  those  judgments.  Nevertheless,  In  1879, 
another  application  was  made  for  judgment 
fi-minst  the  same  lands  for  the  taxes  for  1871  to 
l...i"4  inclusive,  and  judgment  was  then  rendered 
by  the  county  court  against  the  company,  r. 
The  Supreme  Court  of  Illinois  reversed  the 
latter  judgment  upon  the  ground  that  the  for- 
mer judgments  In  favor  ofthe  company,  in  re- 
spect of  its  claim  of  exemption  from  taxation, 
having  been  rendered  after  a  trial  on  the  mer- 
its—the court  having  jurisdiction  of  the  par- 
ties and  the  subject  matter— were,  even  If  erro- 
neous, conclusive  so  long  as  they  were  not  re- 
versed or  modified  In  tome  legal  proceeding  In- 
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stltuted  for  that  purpose.  The  court  observed 
In  that  case, -that  it  was  "  clear,  upon  principle 
and  authority,  there  Is  no  difference  between  a 
Judgment  rendered  in  a  proceeding  to  collect 
taxes  and  any  other  judgment,  so  far  as  being 
binding  on  the  parties  is  concerned." 

That  case  Is  cited  by  counsel  in  support  of 
the  proposition  that  the  Judgment  of  tie  coun- 
ty court,  in  respect  of  the  premises  herein  ques- 
tion, Is  conclusive  against  the  owner,  although 
be  did  not  appear  and  resist  the  application  for 
judgment.    But  that  the  court  did  not  intend 


decide  is  clear  from  its  language  in  BeUe- 
"      ~     v.  Peoyie,  etc.  96111.  488,  i 
said!   "I?  Grassland  Cemetery  Oo. 


viUe  Nail  Go.  v.  People,  etc.  96  111.   488,  where 


People,  92  111.  619,  we  held,  where  the  owner 
of  tie  land  appeared  In  such  a  proceeding,  Bled 
objections  and  contested  the  liability  of  bis  land 
for  the  tax  claimed,  that  the  judgment  against 
the  land  for  the  tax  was  conclusive  against  him 
of  the  liability  of  the  land  for  the  tax,  In  a  col- 
lateral proceeding.  But  it  is  only  in  the  case 
of  such  appearance  and  defense  that  we  regard 
the  judgment  as  conclusive."  It  was  further 
observed  in  the  same  case,  that  the  declaration 
of  the  statute  that  the  tax  deed  made  upon 


quislte  to  a  correct  judgment,  "  shows  the  in- 
tention of  the  statute  that  the  judgment  was  not 
to  have  the  same  effect  of  conclusiveness  which 
Is  given,  collaterally,  to  ordinary  judgments 
rendered  by  default,  where  personal  service  has 
been  had.  There  is  in  these  case*  no  personal 
service,  but  only  publication  of  notice  in  a 
newspaper  that  application  will  be  made  for 

e  dement."  These  principles  were  reaffirmed 
Gage  v.  Bailey,  102  111.  11,  which  was  a  suit 
in  equity  to  set  aside  the  sale  and  conveyance 
of  lands  for  taxes  upon  several  grounds,  which, 
as  the  owner  did  not  appear  in  the  county  court 
and  contest  the  application  for  judgment  for 
the  tax  assessed  against  his  property,  were 
fully  considered  and  passed  upon. 
,  adjudtca-'  -   ' 


But  the  latest  adjudication  by  the  state 
court  of  the  question  under  consideration  was 
BhmUi  Co.  T.Bowell,  118I1LSW.  Tbntwas 
ejectment  for  the  recovery  of  land,  the  defend- 
ant claiming  title  under  a  tax  deed  based  upon 
a  judgment  of  the  county  court.  The  validity 
of  the  sale  was  questioned  upon  the  ground, 
among  others,  that  a  part  of  the  taxes,  for  .the 
non-payment  of  which  the  sale  was  ordered, 
were  Illegal  and  void.  The  argument  was 
made  there,  as  In  this  case,  that  the  Judgment 
of  the  county  court  was  conclusive  as  to  all 
matters  that  could  or  ought  to  have  been 
passed  upon  in  rendering  It ;  and,  if  it  included 
too  much  taxes,  or  Illegal  taxes.  It  was  only  er- 
ror to  be  remedied  by  appeal.  But  the  court, 
finding  that  certain  taxes  included  in  the  Judg- 
ment were  invalid,  held  that  no  title  passed  by 
the  sale  observing  that  "  the  authorities  are  to 
the  effect,  that  when  a  part  of  the  tax  for  which 
s  sale  of  real  estate  is  made  la  Illegal,  the  tale  is 
void,''  citing  McLaughlin  v.  Thompson,  GA  111. 
249;  Kemper  v.JtfcCldlarufi  Lessee,  19  Ohio, 


by  default,  In  a  tax  sale  proceeding,  was  not 
conclusive  upon  the  taxpayer,  but  could  be  im- 
peached collaterally,  distinguishing  that  class 
of  cases  from  those  where  sales  are  made  to 
satisfy  special  assessments,  In  respect  of  which 
It  was  said,  that  "  if  the  property  owner  fails  to 
make  bis  objections  In  the  proper  place,  and 
the  assessment  is  confirmed,  then  he  may  well 
not  be  permitted  to  go  behind  the  confirmation" 
when  steps  are  taken  to  enforce  payment. 

These  decisions  establish  a  rule  of  property 
which  determines  the  present  case ;  for,  with- 
out reference  to  other  objections  urged  to  the 
validity  of  the  sales  and  deeds  under  which  ap- 
pellant claims  title,  it  satisfactorily  appears 
from  the  proof:  1.  That  the  taxes,  for  the 
non-payment  of  which  the  first  sale  was  had. 
Included  taxes  to  meet  allowances  for  the  per  [«U 
diem  and  mileage  of  county  commissi  oners.  In 
icess  of  what  the  statute  authorized.  2.  That 
_  large  part  of  the  taxes,  for  the  non-payment 
of  which  the  second  sate  was  had,  was  based 
upon  items  In  the  ordinances  of  the  City  of 
Chicago,  representing  as  well  indebtedness 
which  that  city  coula  not,  under  any  circum- 
stances, legally  contract,  as  Indebtedness  which 
was  In  excess  of  the  limit  Imposed  by  the  State 
Constitution  upon  counties,  cities,  and  other 
municipal  corporations.  Law,  tie.  t.  People, 
etc  87  111-  886. 

These  grounds  of  objection  to  the  title  of  the 
defendant  were,  under  the  settled  law  of  the 
State,  open  for  consideration  in  tllis  suit.  Being 
well  founded,  the  conclusion  must  be  that  the 
sales  at  which  the  defendant  purchased,  and, 
isequently,  the  deeds  which  he  received, 
re  ineffectual  to  defeat  the  title  of  the  owner 
of  the  lot  in  question.  By  the  decree,  the 
defendant  receives  all  that  he  is  entitled 
to  demand  as  a  condition  precedent  to  his  sur- 
render of  such  title  as  he  acquired  by  his  pur- 
chase ;  Indeed,  he  received  more  than  should 
have  been  awarded  to  him ;  for  while,  as  a 
condition  of  granting  the  relief  asked,  the  tax- 
payer was  fcound  to  do  equity,  and,  therefore, 
should  reimburse  the  purchaser  to  the  extent  of 
all  taxes  paid  by  him,  whether  those  for  which 
the  property  was  sold,  or  those  subsequently 
levied  thereon  and  paid  by  him,  with  interest 
on  each  sum  {Gone  v.  Bailey,  103  111.  595;  Smith 
v.  llvtehinton,  108  Id.  668;  Peacock  v.  Garnet, 
110  Id.  100),  the  defendant  seema  to  have  been 
allowed,  in  the  present  case,  among  other  sums, 
double  the  amount  of  the  taxes  for  which  the 
lot  was  sold.  Of  this  error  In  toe  decree  the 
appellees  complain,  but  It  cannot  be  considered 
upon  this  appeal  by  the  purchaser  at  the  tax 
sale ;  and,  perhaps,  under  the  statutes  regulat- 
ing the  Jurisdiction  of  this  court,  it  could  not 
have  been  the  subject  of  a  separate  appeal  by 
the  owner  of  the  lot 

We  perceive  no  error  in  the  deoree  and  it  it 
ajtrmed. 

True  copy.    Test: 

James  H.  HoKeane/,  Clerk,  Sup.  Court,  TJ.  8. 


In  tie  same  case  the  court  reaffirmed  the 

doctrine  laid  down  In  BeUetiUe  Nail  Co.  v. 
PtopU,  96  111.  899;  Gage  v.  Bailey,  103  Id.  13, 
and  other  cases,  to  the  effect  that  a  judgment 
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IRVING  GRTNNELL  m>  GEORGE  8. 
BOWDOJN.  as  Eire,  of  Mow*  U.  Gstjt- 
mx,  Deceased,  late  Collector  of  the  Pom 
or  Nmw  Yon*. 

(Bee  8.  a,  Reportert  ed,  m-iBL) 

SuUei~"iaklw)etr~-Act  of  June  30,1861 

•  Under  section  8  of  the  Aot  of  June  30.  18M.  atap. 
m  papist,  at  L,fl(»,tmpWa-adutv  of  super  cent 
on  ""tHk  I«o«e,"ftoa»dutTof  aiper  oeut  on  "all 
manufactures  of  silk,  w  of  which  auk  Is  toe  compo- 
nent material  of  ohtaf  nine,  not  otherwise  pro- 
vided for,"  ■□  article  of  stlk  and  oottoo.  bought 
and  seM  aa  "spotted  or  dotted  net,"  but  wbioh  ni 
a  toe*.  In  wUeb  aOk  was  the  oompooant  material  of 
chief  value,  waa  a  "allk  laoe,"  and  subject  to  a  duty 
of  DO  per  cent. 


York. 

The  history  and  facU  of  the  cue  appear  In 
the  opinion  of  the  court. 

Meurt.  WillUm  Stavnlr  and  Edwin  B. 
Smith,  for  plaintiffs  In  error. 

Mr.  A.  H.  Garlamd.  Jtfy-uVn.,  for  defend- 
ants in  error. 


York,  to  recover  $17.50  ai  dutiea  illegally  ex- 
acted on  an  Importation  of  merchandise  Into 
New  York  from  Liverpool.  England,  in  1969. 
At  the  trial,  In  1881,  tbe  defendants,  executors 
of  the  collector,  had  a  verdict,  on  which  there 
was  a  judgment  In  their  favor,  to  review  which 
this  writ  of  error  Is  brought.  The  question  in- 
volved arose  under  section  6  of  the  Act  of  June 


in  Hen  of  tbe  duties  tbenetof  ore  Imposed  by  Jaw 
on  the  articles  thereinafter  mentioned,  there 
should  be  collected,  on  the  merchandise  enu- 
merated in  that  section,  tbe  following  duties: 
"On  silk  vesting*,  pongees,  shawls,  scarfs,  mau- 
tnias,  pelerines,  tumakerchiefs,  veils,  laces 
shirts,  aiawers,  bonnets,  hats,  caps,  turbans, 
chemisettes,  hose,  mitts,  aprons,  stockings, 
1*78)  gloves,  tuspendera,  watch  chains,  webbing, 
braids,  fringes,  galloons,  tassels,  cords,  and 
trimmings,  60  per  centum  ad  solorsm.  On  all 
manufactures  of  silk,  or  of  which  silk  is  the 
component  material  of  chief  value,  not  other- 
wise provided  for,  69  per  centum  ad  vatortm." 
The  merchandise  was  invoiced  and  entered  a* 
"white  cotton  and  silk  spot  net."  The  col- 
lector exacted  a  duty  on  it  of  60  per  cent,  as 
being  "silk  laces."  Tbe  Importers  contended 
that  1 1  was  a  manufacture  of  which  silk  was 
the  component  materia)  of  chief  value, not  other- 
wise provided  for,  and  subject  to  a  duty  of  60 


testified  that  the  merchandise  In  question  ni 
a  manufacture  made  partly  of  silk  and  partly 
of  cotton;  that  the  ground  of  the  fabric  waa  silt 
and  tbe  spot  upon  It  waa  cotton,  but  the  fabric 
was  made  substantially  of  silk,  and  the  article 
was  universally  bought  and  sold  under  the 
name  of  'spot  or  dotted  net,'  and  never  by  tbe 
name  of  'silk  lace,'  and  that  there  was  in  1864, 
and  has  been  ever  since  that  time,  a  well  known 
class  of  goods  imported  Into  this  country,  which 
was  made  wholly  of  silk,  and  other  and  differ- 
ent from  the  merchandise  in  question  in  this 
action,  which  was  bought  and  sold  under  the 
name  of  'auk  lace.'  Plaintiffs  offered  testi- 
mony tending  to  ahow  that  the  fabrics  com- 
mercially regarded  as  'silk  laces'  were  finished 
on  one  side  In  figures  In  the  form  of  a  scollop, 
as  a  rule,  and  having  finished  edges,  and  that 
lace  edgings  were  known  as  '  silk  laces;'  that, 
amongjaces  known  as  'silk  laces,'  are  Spanish 
laces,  Pushee  laces,  blond  laces;  that  all  laces 
which  are  known  in  commerce  as  *ailk  laces' 
are  made  on  a  machine:  that  there  were  minor 
classes  of  laces  included  in  the  general  class  of 
'silk  laces,'  and  each  class  is  composed  of  sev- 
eral kinds  of  laces,  which  go  by  distinguishing 
names,  so  that,  if  a  person  should  come  Into  a 
store  and  ask  for  'silk  laces*  It  would  not  be 
possible  to  tell  what  particular  aUk  lace  he 


.ted  until  he  should  specify  by  its  particular 
ie  the  particular  variety  wanted;  that  there 
were  different  names  for  different  kinds  of  nets, 


and  if  a  person  should  simply  ask  for  net  goods, 
it  could  not  be  ascertained  what  particular  ar- 
ticle he  required  until  he  mentioned  its  specific 
distinguishing  name;  and  that  there  were  cur- 
tain nets,  bobbinets,  Brussels  nets,  Mechlin  nets, 
uphyr  nets,  mohair  nets,  illusion  nets,  and  a 
variety  of  others.  But  plaintiffs'  witnesses, 
upon  cross  examination,  testified  that  the  term 
'silk  laces'  wss  not  a  commercial  term  used  to 
designate  n  particular  article  In  trade,  but  waa 
a  general  term,  and  that  etch  particular  silk 
lace  had  a  specific  trade  name,  such  as  Valen- 
ciennes, Bretonoe,  and  a  variety  of  other  names. 
Plaintiffs  counsel  having  rested  their  case,  the 
defendants'  counsel  called  witnesses  who  testi- 


fied ii_  ._ , ^   ..„„ 

and  had  been  for  twenty  yean,  wholesale  deal- 
en  in,  and  importers  of,  silk  laces,  and  were 
also  wholesale  dealers  and  importers  of  goods 
like  the  goods  which  were  the  subject  of  con- 
troversy in  this  action;  that  the  term  'silk  laces' 
not  generally  regarded.  In  trade  and  com- 
—  x,  in  tbe  Uni tea  States,  among  wholesale 
dealers  in  and  importers  of  laces,  as  a  commer- 
cial term,  used  to  designate  any  particular  arti- 
cle of  trade,  but  was  generally  understood  to 
include  all  laces  which  were  made  wholly  or 
substantially  of  silk;  that  each  particular  lace 
hod  a  particular  trade  name;  that  the  goods 
which  were  the  subject  of  controversy  In  this 
iuit  were  a  particular  kind  of  silk  lace,  called 
spotted  or  dotted  net :'  that  they  were  made 
upon  lace  machines;  that,  in  trade  and  com- 
merce generally.  In  tbe  United  Slates,  laces 
— ~e  understood  to  be  delicate,  thin  ornamental 
__.  work,  the  meshes  of  which  were  formed  by 
plaiting  together  threads  of  silk,  cotton,  or  Other 
material;  and  that  tbe  goods  which  were  the 
subject  of  controversy  in  this  suit  corresponded 
with  that  definition.^ 
Both  parties  having  rested,  tbe  plaintiffs  re> 
>  Ml 
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quested  the  court  to  direct  a  verdict  for  them,  that  the  plaintiffs  were  entitled  to  recover  if  the 

This  was  refused  and  they  excepted.  article  was  Dot  a  silk  lace:  (2)  that  It  was  t  silk 

They  then  requested  the  court  to  charge  the  lace,  if  It  wus  a  lace  of  which  silk  was  the  com- 
Jury  as  follows:  "1.  That,  If  the  jury  fl  ad  that  ponent  material  of  chief  value,  unless  at  the 
goods  such  as  those  in  question  were  not  gen-  time  the  Act  was  passed  ft  was  commercially 
erally  known  among  wholesale  dealers  la.  and  known  here  as  a  different  article;  (8)  that,  if  it 
An  porters  of ,  the  articles,  in  buying  and  selling,  was  commercially  known  as  "spot  net"  or  "dot- 
at  and  prior  to  June  80, 1884,  In  our  markets,  ted  net,"  It  would  fall  under  the  CO  per  cent 
under  the  commercial  name  of  'silk  lace,'  then  clause;  but  if  it  was  so  called  as  one  of  the  ra- 
the plaintiffs  are  entitled  to  recover.  2.  That,  rieties  of  silk  lace,  eaoh  of  which  had  a  particu- 
if  the  jury  find  that  goods  such  as  those  to  lar  distinguishing  name,  it  was,  nevertheless,  a 
question  were  generally  known  among  whole-  silk  lace  within  the  meaning  of  the  Act. 
sale  dealers  in.  and  importers  of,  the  article.  The  instructions  asked  for  went  upon  the  er- 
in  buying  and  selling,  at  and  prior  to  June  80.  roneous  view  that  an  article  could  not  be  a  silk 
1884,  in  our  markets,  under  the  name  of  'nets,  lace,  within  the  Act,  unless  it  was  bought  and 
or  'spot  nets,'  or  'dotted  nets,'  or  'silk  and  cot-  sold  by  the  commercial  name  of  "  silk  lace," 
ton  spot  nets,'  and  not  as  'Bilk  laces,'  then  the  This  was  the  substance  of  all  the  Instructions 
plaintiffs  are  entitled  to  a  verdict.  3.  That,  asked.  Although  the  article  was  composed  of 
testimony  having  been  given  and  not  contra-  silk  and  cotton,  yet,  if  silk  was  the  component 
dieted,  that  the  goods  m  suit  were  manufac-  material  of  chief  value,  and  it  was  a  lace,  and 
hires  of  silk  and  cotton,  in  which  silk  was  the  was  known  among  merchants  as  a  silk  lace,  It 
component  material  of  chief  value,  the  plain-  clearly  fell  within  the  80  per  cent  clause,  al- 
tiffs  are  entitled  to  recover,  unless  the  goods  thoughalace  wholly  of  silkalso  fell  within  that 
were  known  in  trade  and  commerce,  in  this  clause,  as  a  silk  lace.  The  evidence  on  both 
country,  by  importers,  as  'silk  laces.'    4.  That,  aides  was  to  the  effect  that  the  term  "silk  laces" 

If  the  jury"- r '  '  -        ' 

mercially I 
this  country,  & 
passage  of  the . 

are  entitled  to ..    „..        „ . 

terial  whether  goods   like  plaintiffs'  imports-  "spotted  or  dotted  net.' 

ttons  were  or  were  notknown  as  'laces,'  ii  they  Judgment  affirmed. 

were  not  known  commercially  as  'silk  laces.'      Troooopy.  Thssts  

fl.    That,    plaintiffs    having    shown,   without  James  H.McKenney.  Clerk,  Bun.  Court.U.8. 

contradiction,  that  the  articles  In  controversy  

were  composed  of  silk  and  cotton,  the  presump- 
tion, In  the  absence  of  proof,  would  be,  that  P.  R.  BOHLEN,  Ftff.  in  Err., 

the  laces  were  not  silk  laces."  The  court,  as  to  e. 

each  proposition,  refused  so  to  charge,  and  the  RICHARD  ARTHURS,  Assignee  of  A.  P. 

plaintiffs  excepted  to  each  refusal.  Baum  and  Job*  Carrier,  Bankrupts,  A. 

The  court  then  instructed  the  Jury  "that,  If  „  „  ~T  rnrB    .    .         ^              ^* 

the  plaintiffs'  importation  was  not  a  silk  lace  ™*  ■WW"™  *  <**■ 

within  tie  meaning  of  the  Act  of  June  80, 1 864,  (Be*  8.  C,  Beporterl  ed..  482-187.) 
the  plaintiffs  were  entitled  to  recover;  that  It 

was  a  silk  lace  within  the  meaning  of  the  Act,  Replevin— partes— right  of  pometim—tenantt 

If  it  was  a  lace  of  which  silk  was  the  compo-  *»  common— right  to  out  timber— Rsnntyfaa- 

nent  material  of  chief  value,  unless,  at  the  time  "As  Statute. 

the  Act  was  passed, it  was  commercially  known,      „ , .  „_„„,  ...„,,, _,_...  .......  ^ 

by  importers  and  dealers  in  such  articles  in  this  m^iAtTSSSt^SSS^^^S^ 

country,  as  a  different  article;  that,  if  It  was  equally  a  right  of  possession;  tins  rule  Is  recosnlaad 

commercially  known  as  'spot  net'  or  'dotted  In  Pennsylvania. 

net' instead  of  'lace,'  ii :  would  fall  under  the  J-JSSS^JS^S^^J^SS^ 

clause  relating  to  manufactures  of  silk,  not  otb-  the  purchaser  on  hi*  paytaa- for  it,  he  acquires  no 

erwise  provided  for;  but,  If  it  was  called  bv  risrhttooutttmberontheland  without  the  consent 

such  name  only  to  distinguish  it  from  other  va-  Z22£ES££ZtiREft 'E&itwE 

rieties  of  silk  lace,  all  silk  laces  being  known  auoh iimbw, mnl  removes  It,  and  it  Li  takeupowes- 

by  some  particular  name  which  distinguished  slonofbriuohownenoftheranslDtni-lotenat.ba 

on.  ™H«n  from  Uje otbj™.  It  w  .mrto  ZSS2ti2$2gi&Si2!i*<&.~*d" 

less,  a 'silk   lace,    within  the  meaning  of  the  a.  The  Pennsylviiula  Act  of  May  IB.  ign,  No.  mh 

Act."    There  was  no  exception  taken  to  any  soo.  8,  which  provides  as  follows:  '"in  all  actions  of 

part  of  those  Instructions.  JS5J23&.!**  EZhZ? ^T^V'S^f^Hi 

The  Jury,  having  retired,  came  into  court  for  Wf2S£Z&%23£&'£&  CS553JPE 

further  instructions, -and  thecourtcharired  them  recover,  notwithstanding  the  hot  that  the  title  to 

that  the  first  clause  of  tie  8th  section  imposed  °">  ^a.  "J™  ?£!oi!L£lJ,r2^..7Sw,tT£2 

a  duty  of  80  per  cent  "upon  articles  whicbVere  SK  to  li^eT^St^^ jSl^^SX 

made  all  of  sflk,  ot  which  were  made  of  silk  no  operation  aa  between  tenants  In  oommon. 

and  cotton.  In  which  aUk  was  the  controlling  [No.  59.] 

element,  if  they  were  known  among  merchanta  Submitted  JSbt.  It,  18SS.  Decided  Nob.  £3, 1885. 

%£$$?**      *  °lU  <±"Se         pUb>aBM  F  ERROR  to  .1- 

Wo  think  thecasewB.i,in  viewoftbeevidence,  ^  Str*     *-" 
fairly  and  properly  presented  to  the  Jury  by  the 
court.    The  jury  were,  in  substance,  told:  (1) 


lUt.fc 
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The  Mutory  and  facta  of  the  cam  appear  in 
the  opinion  of  the  court. 

Afatri.  Robert  Arthur*  and  George 
Shlr»«t  Jr.,  for  plaintiff  in  error. 

Mem*.  JohD  DaJxoll  and  Miller  *  Mo- 
Bride,  for  defendants  in  error. 

Mr.  Juttitt  Blavtohford  delivered  the  opin- 
ion of  the  court: 

This  in  an  action  of  replevin  brought  in  the 
Circuit  Court  of  the  United  States  for  the 
Western  District  of  Pennsylvania,  to  recover 
a  quantity  of  square  while  pine  timber  logs,  In 
raits.  At  the  trial  the  court  directed  a  verdict 
for  the  defendants,  and,  after  a  judgment  ac- 
cordingly, the  plaintiff  has  brought  this  writ 
of  error.  The  defendants  who  pleaded,  setting 
up  property  in  themselves,  were  one  Arthurs, 
assignee  in  bankruptcy  of  Baum  and  Carrier, 
and  one  McClure.  Each  party,  plaintiff  and 
defendants,  claimed  title  to  the  timber  un- 
der Banra  and  Carrier  and  one  Osborne,  who 
had  title,  before  December  18,  1873,  to  the 
lands  from  which  the  timber  was  taken.  On 
that  day,  Baum,  Carrier  and  Osborne  made  a 
written  agreement  with  one  Phillips,  to  the  ef- 
fect that  they  would  convey  to  him,  his  heirs 
and  assigns,,  by  warranty  deed,  in  fee  simple, 
the  undivided  one  half  of  certain  specified 
lands,  in  the  Counties  of  Clearfield  and  Jeffer- 
son, in  tho  State  of  Pennsylvania,  on  his  pay- 
[483]  log  the  consideration,  and  performing  the  cove- 
nants, mentioned  in  the  agreement  These 
were  that  he  should  pay  them  $125  per  ai 
for  such  undivided  one  half,  amounting 
$206,000,  "payment  thereof  to  be  made  out  of 
the  proceeds  of  said  lands,  when  and  as  soon 
as  moneys  shall  be  realized  from  the  sale  of 
any  part  of  said  lands,  or  from  the  sale  of  tim- 
ber thereon,  or  coal  or  other  minerals  therein 
contained,  or  lumber  manufactured  upon  said 
premises.  In  mills  thereon  to  be  erected,  as 
hereinafter  mentioned  and  provided  for." 
Phillips  was  to  pay  no  interest,  and  to  have  the 
right  to  pay  at  any  time  the  con  side  ratio  a  money 
for  the  whole  or  any  part  of  the  lands  and  re- 
ceive a  deed.  Phillips  agreed  "to  advance  and 
pay  the  one  half  of  such  amounts  of  money  as 
may  be  necessary  to  construct  and  erect  a  first 
class  sawmill  or  sawmills,  and  such  fixtures 
and  machinery  appurtenant  thereto,  and  such 
other  and  additional  improvements,"  as  he, 
Phillips,  might,  "from  tune  to  time,  consider 
and  determine  to  be  advantageous  and  neces- 
sary for  the  profitable  and  full  development" 
of  the  lands.  Then  followed  these  clauses: 
"And  the  laid  sawmills,  machinery,  and  other 
improvements  shall  be  located  on  such  parts  of 
said  lands  as- may  be  mutually  agreed  upon  by 
the  said  parties  of  the  first  and  second  parte 
herein  named,  holding  as  tenants  in  common, 


agreement,  shall  have  the  right  and  power  __ 
control  all  improvements  made  or  to  M  made 
on  said  property,  and  to  direct  and  manage  the 
development  of  the  lands  herein  described  and 
held  by  said  parties  hereto  as  tenants  in  com- 
mon, and  not  as  partners." 

Phillips  died  and  his  administrators,  in  June, 
1874,  assigned  to  the  plaintiff  and  one  Whitney 
aD  the  interest  of  Phillips  under  the 
116  V.  8. 


of  December,  1873,  and  in  and  to  the  lands  de- 
scribed  therein.  At  the  same  time,  the  heirs  at 
law  of  Phillips  quitclaimed  to  the  plaintiff  and 
Whitney  the  undivided  one  half  of  the  said 
lands,  so  agreed  to  be  conveyed  to  Phillips. 
The  timber  in  question  was  cut  and  taken  from 
those  lands.  Under  a  contract  between  the 
plaintiff  and  Whitney,  and  one  HcCracken, 
made  in  September,  1878,  the  latter  agreed  to 
cut  from  the  lands  a  specified  quantity  of  [484] 
square  pine  timber,  for  a  stipulated  price,  and 
deliver  it  to  the  plaintiff  and  Whitney  at  Pitts- 
burgh. In  April,  1877,  Whitney  assigned  to 
the  plaintiff  all  his  interest  in  that  timber. 
HcCracken,  in  pursuance  of  this  contract,  cut 
from  the  lands  the  timber  in  question.  It  was 
taken  by  the  marshal  under  the  writ  in  this 
suit,  in  April,  1877,  and  was  bonded  by  the  de- 
fendants and  delivered  to  them. 

The  foregoing  facta  being  proved  at  the  trial, 
the  court  instructed  the  jury  that  the  plaintiff 
had  failed  to  show  sufficient  property  In  the 
timber  to  sustain  replevin,  and  directed  a  ver- 
dict for  the  defendants,  to  which  direction  the 
plaintiff  excepted. 

It  Is  contended,  for  the  plaintiff,  that  Phil-  [*8S] 
lips  acquired  a  right  to  the  possession  of  the 
lands  as  a  tenant  in  common,  and  aright  to  cut 
and  market  the  timber,  with  a  view  to  paying 
the  consideration  for  .the  purchase;  that  sucr 
rights  had  passed  to  the  plaintiff:  and  that  a 
verdict  for  the  plaintiff  should  have  been  di 
reeled  or  else  the  case  should  have  been  left  to 
the  jury  under  proper  instructions. 

The  most  that  was  shown  by  the  evidence 
was,  that  the  plaintiff  claimed  title  to  the  tin> 
ber  as  being  a  tenant  in  common  with  the  de- 
fendants of  the  lands  from  which  it  was  cut  (n 
being  stated  in  the  bill  of  exceptions  that  bott, 
plaintiff  and  defendants  claimed  under  Baum, 
Carrier  and  Osborne);  and  that  the  suit  war 
against  the  defendants,  being  such  tenants  in 
common  with  the  plaintiff,  and  in  pos session  of 
the  timber. 

It  Is  a  well  settled  principle,  that,  to  main- 
tain an  action  of  replevin,  a  person  must  have 
not  only  some  right  of  property  but  the  right  o( 
possession.  Hence,  a  tenant  in  common  can- 
not maintain  replevin  against  a  cotenant,  be- 
cause they  have  each  and  equally  a  right  of 
possession.  This  rule  is  recognized  In  Penn- 
sylvania. In  Wilton  v.  Gray.  8  Watts,  30,85, 
It  is  said:  "The  defendant  may  plead  property 
in  the  plaintiff  and  himself,  and.  If  true,  ft 
must  not  only  defeat  the  plaintiff  in  his  writ, 
hut  entitle  the  defendant  to  a  return  of  the  [486] 
property;  because  the  latter,  having  had  the 
possession  of  h,  coupled  with  an  interest,  which 
mokes  his  case  the  stronger,  until  Improperly 
deprived  thereof  by  the  sheriff,  under  the  plain- 
tiff's  writ,  which  he  bad  no  right  to  use  for 
such  pm-posa,  has  a  right  to  be  placed  in  ttatu 
quo,  mat  is,  restored  to  the  possession  of  the 
property  aa  the  Joint  owner  thereof." 

The  terms  of  the  agreement  with  Phillips  did 
not  give  him  any  title  to,  or  right  of  possession 
in,  any  timber  which  might  be  cut  from  the 
premises.  He  was  to  have  a  deed  of  an  undi- 
vided half  of  the  lands  when  he  should  pay 
the  consideration  and  perform  the  covenants. 
The  purchase  money  could  be  paid  out  of  the 
proceeds  of  the  sole  of  the  lands,  or  out  of  the 
sale  of  timber,  coal  or  minerals,  or  lumber 
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manufactured  on  the  premises  In  mills  to  be 
erected  thereon,  as  provided  for  in  the  agree- 
ment. Bnt  no  land  or  Umber  could  be  sold 
unless  the  owners  of  the  Other  undivided  half 
of  the  lands  should  loin  with  Phillips  ins  sale, 
and  then  one  half  of  the  purchase  money  would 
belong  absolutely  to  the  former,  and  only  the 
other  half  to  Phillips,  to  be  applied  on  his  pur- 
chase. There  was  nothing  in  the  agreement 
which  gave  Phillips  any  right  to  cat  timber  on 
the  premises  without  the  consent  of  the  other 
parties,  and  their  consent  that  McCracken  or 
the  plaintiff  might  cut  and  remove  the  timber 
Is  not  shown. 

The  plaintiff  cites  the  Pennsylvania  Statute 
of  Hay  15,  1871,  No.  248  (Seas.  Laws,  1871,  p. 
368;  2  Purdon's  Digest,  p.  1968,  sec  6),  which 
provides  as  follows:  "In  alt  actions  of  replevin, 


now  pending  or  hereafter  brought,  to  recover 
timber,  lumber,  coal  or  other  property  sever" 
from  realty,  the  plaintiff  shall  be  entitled 


r,  notwithstanding  the  fact  that  the  title 

to  the  land  from  which  said  property  was  sev- 
ered may  be  In  dispute;  Provided,  Said  plain- 
tiff shows  title  in  himself  at  the  time  of  the 
severance. "  This  statute  has  no  operation  as 
between  tenants  in  common,  but  applies  only 
to  actions  against  third  persons;  and  its  object 
is  only  to  prevent  a  defendant  In  a  replevin 
salt  of  the  character  mentioned  from  setting 
up  a  dispute  as  to  the  title  to  the  land,  between 
the  plaintiff  and  a  person  other  than  the  ti~ 
fendant,  if  the  plaintiff  shows  a  title  to  t— 
487]  land,  as  against  the  defendant,  at  the  time  of 
the  severance.  Besides,  the  plaintiff  here 
showed  no  title  at  all  to  the  land,  In  himself. 


Judgment  qfflrmed, 
Tnieoopy.   Test: 


505]    ALEXANDER   R.    SHEPHERD,   Ftf.    in 


JOHN  FREDERICS  MAT. 

(Bee  8.  a,  Beporterl  ed.  BOS-OUU 


L  An  agreement  merely  to  take  land  subject 
specified  Incumbrance,  Is  not  an  agreement  to  __ 
■time  and  par  the  inoumbranoe.    There  must  be 
words  importing  a  promise  to  par  the  debt ' 
dor  the  grant™  personal!]'  liable. 

1  In  tin  absence  of  the  mutual  agreement  of  the 
motor,  grantee  and  holder  of  the  Inoumbraooe  to 
that  effect  the  relation  of  principal  and  surety 
does  not  exist  between  the  grantee,  and  gran  tor;  and 
the  latter  Is  not  discharged  from  his  UabUlt  " 
agreement  between  the  other  parties  ■' 
time  of  payment. 

8.  A  clause  In  a  trust  deed,  preecrlL—.,  — 

terms  of  sale  should  be  the  amount  due  on  the 
note,  and  the  expenses  of  nle  In  cash,  does  not  es- 
top the  holder  from  denying-  payment  in  full,  be 
baring  purchased  at  the  sslsfor  a  leas  sum  than  the 
amount  due. 

[No.  60.] 
Argutd  Jfot.  11,  1886.     Decided  Nov.  MS,  188S. 


>lllty  b'r  an 
extend  the 


This  was  an  action  at  law  brought  by  John      L*oal 
Frederick  Hay,  the  defendant  in  error,  against 
Alexander  R  Shepherd,  the  plaintiff  In  error, 
to  recover  a  balance  due  on  a  promissory  note. 

The  facts  disclosed  by  the  mil  of  exceptions 
were,  in  substance,  as  follows:  On  April  S6, 
1876,  Hay  lent  Shepherd  910,000,  whereupon 
Shepherd  made  and  delivered  to  May  a  note  of 
that  date  and  amount,  payable  to  his  order  two 
yean  after  date,  with  interest  at  10  per  cent 
per  annum,  payable  quarter  yearly  until  paid. 
To  secure  the  payment  of  the  note,  Shepherd 
on  the  same  day  conveyed  to  two  trustees,  with 
power  to  sell,  in  default  of  the  payment  of  the 
note,  a  certain  Improved  lot  111  the:  City  of 
Washington  of  which  he  was  the  owner,  and 
which  Hay  at  that  time  believed  to  be  good 
security  for  the  money  lent  This  deed  of  trust 
provided  that  if  default  was  made  In  the  pay- 
ment of  the  note  or  the  interest,  the  trustees 
should  sell  the  property  thereby  conveyed  at 
public  sale,  on  the  following  terms:  "The 
amount  of  Indebtedness  secured  by  said  deed  of 
trust  unpaid,  with  the  expenses  of  sale,  in  cash, 
and  the  Wan  ce  at  twelve  and  eighteen  months, 
for  which  the  notes  of  the  purchaser,  bearing 
interest  from  the  day  of  sale,  *  *  •  shall  be 

Before  the  msturityof  the  note,  Shepherd  Bold 
the  lot  to  Gilbert  C.  Walker,  nnd  by  deed  dated 
August  1, 1876.  for  the  consideration,  as  stated 
in  the  deed  of  $80,000,  the  receipt  of  which 
was  acknowledged,  conveyed  the  same  to  him. 
The  deed  to  Walker  was  made  "subject  to  a 
certain  deed  of  trust  dated  the  twenty -sixth  day 
of  April  A.  D.  1875,  *  •  *  for  the  sum  of  ten 
thousand  dollars,"  being  the  same  deed  of  trust 
executed  by  Shepherd  to  secure  hie  note  to 
Hay.  The  deed  contained  a  covenant  by  Shep- 
herd to  defend  the  premises  conveyed,  against  1507] 
the  claim  of  all  persons  claiming  under  the 
grantor,  "save  and  except  the  aforesaid  deed  of 
trust"  Shepherd  paid  the  interest  on  his  note 
to  Hay  as  it  accrued  up  to  the  time  of  his  sale 
to  Walker,  and  after  that  time  Walker  paid  the 
interest  until  the  maturity  of  the  note.  When 
the  note  fell  due,  Walker  came  to  May  and  told 
him  that  "  he  hnd  the  note  to  pay,"  and  asked 
May  to  extend  the  time  of  payment  for  one 
year;  and  thereupon  May  extended  the  nole  for 
one  year.  Walker  agreeing  to  pay  interest 
thereon  at  the  rate  specified  in  the  note.  Walker 


for  another  year.  May  agreed  to  extend  the  time 
of  payment  for  nine  months  at  the  some  rate  of 
Interest,  which  Walker  agreed  to  pay,  but  he 
paid  no  interest  for  this  period.  There  was  no 
evidence  that  Shepherd  consented  to  these  ex- 
tendons  of  time  for  the  payment  of  his  note. 

At  the  end  of  the  nine  months  allowed  by 
May  to  Walker  for  the  payment  of  the  note, 
upon  default  made,  the  property  covered  liy  the 
deed  of  trust  was  advertised  and  sold  by  the 
trustees.  It  was  purchased  by  May  for  the  sum 
of  $8,600.  to  whom  it  was  conveyed  by  the 
trustees  by  deed  dated  May  19,  1879.    After 

sifting  the  note  with  the  net  proceeds  of  sale, 
___iy  brought  suit  against  Shepherd  to  recover 
the  balance  which  he  claimed  to  be  due  thereon. 
The  Jury  returned  a  verdict  for  Hay  for 
$8,168.98,  on  which  the  court  rendered  Judg- 
ment   Shepherd,  by  the  orawmf  -»»Jt  sf  error, 

D„„«a»y<SS8jie 


1BB5.                                                         bBXPHZBD  v.  Mat,  506-818 

challenges  the  correctness  of  that  Judgment.  premises  In  question  to  Walker  by  Shepherd, 

Messrs.  Wm.  F.  Mattingly  and  Andrew  subject  to  the  incumbrance  created  by  the  deed 

C.  Bradley,  for  plaintiff  in  error'  of  trust,  Walker  became  bound  to  Mavas  prin- 

L'nder  the  circumstances  of  the  case  Walker  «P«l  debtor,  and  Shepherd  became  hissurety. 

became  the  princlp:il  debtor,  unci  Shepherd  the  "  e  are  oi  opinion  that  the  conveyance  of  the 

surety  for  the  payment  of  I  be  note;  and  the  ex-  premises  to  Walker  did  not  subject  him  to  any 

tension  for  a  definite  lime  torn  valid  considera-  liability  to   May  whatever.     To  raise  such  a 

tion.  without  Shepherd  e  consent,  released  him  liability  as  is  contended  for  by  Shepherd  there 

from  all  liability  on  the  note  mu8'  be  words  in  the  deed  of  conveyance  from 

Jones,  Mort.  740-742;  UliVerd  v.  Thorn,  M  which,  by  fair  import,  an  agreement  to  pay  the 

N.  Y.  406;  Colorore  v.  Tollman  67  N   Y  96-  debt  can  be  inferred.     Thiawus  expressly  held 

Oakelev  v.  PasUUer.  10  Bli-h,  N.  R.  548,  580,  'l  BOiott  v.  Sackett,  108  U.  S.  182  [ Bk.  27,  L. 

581:  Met*  v.  Todd,  86  Mich.  478;  Calm  v.  Da-  **■  *N8].  where  Mr.  Justice  Blatchford,  in  de- 

rics,  78  N.  Y.  211;  Oeorffe  v.  Andreas,  60  Md.  livering  the  judgment  of  this  court,  said:  "  An 

20,  agreement   merely  to  take  lard,  subject  to  a 

Formal  words  need  not  be  used  to  show  that  •Pecified  incumbrance,  is  not  an  agreement  to 

the  purchaser  of  mortgaged  premises  nssumed  assume  and  pay  the  incumbrance.  The  grantee 

the  payment  of  the  mortgage.    The  nsaumptioo  of  an  equity  of  redemption,  without  word*  in 

may  be  established  by  circumstances   and  a  aie  grant  importing  in  some  form  that  he  as- 

parol  or  verbal  promise  is  sufficient,  »umtx  the  payment,  does  not  bind  himself  per- 

Jones,  Mort.  760-783;  Moore1 1  Appeal,  88Pa.  sonaUy  to  pay  the  debt.     There  must  be  words 

450;  Bollesv.  Batch.  2  Zab.  680;  Druryv.  Trt-  importingthat  hewill  pay  the  debt  to  make  him 

montlmn.  Oo.  18  Allen,  168;  Brewer  v.  Dyer,  7  personallyliatile."    To  the  same  effect  see  Bei- 

Cush    337  ''■«»<  v.  Coman,  22  N.  Y.  438;  Fislc  v.  Toiman, 

In  this  case,  under  his  assumed  relations  to  lMMtatSMi Hayv./troienshall.iC.  E.  Green, 

the  debt,  Walker  became  liable  upon  it  to  suit  T8;  Fouler  v.  Fay,  62  111.  875.    There  are  no 

at  law  by  May.  such  words  in  the  deed  made  by  the  plaintiff 

B«wrv.zW,?Cush.837;  Barker  v.  Buck-  ha  error  to  Walker. 

lin  3Den   45'  Lawreneey  Fox  20  N  Y  268-  Neither  is  there  any  othersufflcientevidenceof 

Burrv.  Been,  24N.Y.  178;  Bom  v.  Kennison,  any  agreement  between  Walker  and  Shepherd, 

88  Iowa,  896;  Orumbangh  v.  Kmler.  S  Ohio  St.  whereby  the  former  undertook  to  pay  tho  debt 

MB;   Thompson  v.  Thompson,  4  Ohio  St  883.  of  the  latter  to  May.     The  remark  made  by 

The  note  bore  10  per  cent  interest  until  paid.  Walker  to  May,  when  he  asked  to  have  the  time  raj],] 

and  Its  extension  at  the  same  rate  of  interest,  for  for  the  payment  of  the  note  extended,  that  "  he 

Walker,  was  for  a  sufficient  consideration,  and  bad  il  to  PaJ."  faUB  far  *bort  °'  showing  any 

bindinc.  such  agreement.  As  be  had  bought  the  property, 

German  Savings  Ass"n  v.  Helmriek,  B7  Mo.  subject!©  the  incumbrance  of  the  deed  of  trust, 

101;  StiilweUv.  Aaron,  86 Mo.  589;  McOtmbv.  for  the  consideration  of  $80,000,  which,  as  ap- 

Eittredge.  14  Ohio,  848;   Wood  v.  Neiekirk,  15  pea"  by  *e  deed  to  him,  he  had  paid  to  Shep-' 

Ohio  St.  298;  Faweett  v.  Freshicater,  BlOhioSt  herd,  he  might  well  say  that  he  had  theiucum- 

837;  Fail  v.  Tower,  58  Wis.  288.  brancc  to  pay  without  admitting  or  meaning 

Thedeed  of  trust  prescribed  that  the  terms  of  ***  be  had  become  personally  liable  to  Shep. 

sale  shall  be  the  amount  of  the  note  and  expen-  herd  to  pay  it     His  words  may  be  fairly  con- 

ses  of  sale  in  cash,  and  the  plaintiff  is  estopped  strned  to  mean  that  he  had  the  incumbrance 

to  say  that  the  note  is  not  paid.  to  pay  or  would  have  to  lose  the  property  on 

Fitch  v.  Baldwin,  17  Johns.  161,  188;  Fret-  which   he    had   already   paid  $30,000  of  the 
man  v.  Avid,  44  N.  Y.  BO;  Dunaas  v.  Hitch-  purchase  money.    But,  even  if  Walker  had  said 
cock,  12  How.  25fi  (53  U.  S.  bk.  18,  L.  ed.  978).  to  Mav  *»*  be  was  liable  for  the  debt,  bis  ad- 
He  cannot  hold  the  property  and  say  that  the  mission  would  not  have  been  binding  on  May 
note  is  not  paid,  so  as  to  establish  the  fact  without  other  proof. 

Bigetow,  Estop.  S03,  504.  tt  sea.;  Breeding  t.  And  if  Walker  had  expressly   promised  May 

Stamper,  18  B.  Mon.  175;  PhiUipt  v.  Sogers,  12  W  pay  the   debt,  that  would  not,  without  the 

Met.  405-  Barton  v.  Dans  26  N.  Y   495.  assent  of  May,  have  converted  Shepherd  from  a 

Mr.  Andrew  B.  DuvaJl,  for  defendant  in  principal  debtor  into  a  surety  merely.    Cueuttu 

erTor  v.  Hernandez.  103  U.  S.   105  [Bk.  26,  L.  ed. 

,.                   '  8221;  .Reyv.  Simpson,  22  flow.  841  [63  U.S.  bk. 

WO]         Mr.  Justice  Woods  delivered   the  opinion  16,1.  ed.280].    Theonlywayinwhich  Walker 

of  the  court:  could  become  the  principal  debtor  of  May,  and 

The  first  contention  of  the  plaintiff  in  error  Shepherd,  thesurety,  was  by  the  mutual  agree- 

is,  that  by  reason  of  the  transactions  stated  in  ment  ot  all  three.     There  is  no  proof  of  any 

the  bill  of  exceptions,  Walker  became  the  prin-  such  agreement.  It  follows  that,  as  the  relation 

dpal  debtor  of  May,  and  Shepherd  became  his  of  principal  and  surety  did  not  exist  between 

surety,  and  as  May,  upon  a  valid  contract  with  Walker  and  Shepherd,  the  latter  was  not  dis- 

Walkcr,  extended  the  lime  for  the  payment  of  charred  from  bis  liability  to  May  by  the  con- 

the  note  without  the  consent  of  Shepherd,  the  tract  of  May  with  Walker  to  extend  the  time 

latter  was  thereby  discharged.  for  the  payment  of  the  money  due  on  Shepherd's 

The  plaintiff  in  error  sought  upon  the  trial  note.    But  even  if  it  had  been  shown  that  Shep- 

to  give  effect  to  this  contention  by  asking  the  herd  hod  become  the  surety  of  Walker,  it  was 

court  to  direct  the  jury  to  render  a  verdict  in  incumbent  on  the  former  to  show  as  a  part  of 

his  favor.  The  court  having  refused  to  do  this,  his  defense  that  the  indulgence  given  by  May 

the  refusal  is  now  assigned  for  error.  to  Walker  was  without  his  assent.    Sprigg  v. 

We  have  under  this  assignment  of  error  to  Bank  of  Mount  Pleasant,  14  Pet.  201  [39  U.  8. 

decide  whether,  by  the  mere  conveyance  of  the  bk.  10,  L.  ed.  ilQ];Bangt>  v.  Strong, 1  Hill,  250; 
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&  C.  42  Am.  Dec.  64;  Cox  f.  Mobile,  ete.Ji.ti. 
Co.  87  Ala.  828.  There  was  no  proof  of  want 
of  assent     The  defense  therefore  failed. 

It  is  next  contended  bv  the  plaintiffia  error 
thai  May  is  estopped  lo  deny  lliut  the  note  sued 
on  is  not  paid  in  full,  because  [lie  deed  of  con- 
veyance mode  to  him  by  the  trustees  recites 
that  the  piopcrty  was  sold  to  him  in  accord- 
ance with  the  terms  of  the  deed  of  trust,  and 
512]  lue  ueed  of  ,rust  declared  that  the  terms  of  sale 
should  be  the  amount  due  on  the  note  of  Shep- 
herd, and  the  expenses  of  sale  in  cash,  and 
the  balance  on  a  credit  of  twelve  and  eighteen 
months.  This  contention  is  bused  on  the  theory 
that  the  clauso  of  the  deed  of  trust  executed  by 
Shepherd,  prescribing  the  terms  of  sale,  and 
which  merely  showed  his  expectation  that  the 
property  would  bring,  at  least,  the  amount  of 
the  note  and  expenses  of  Bale,  estopped  Hay 
from  denying  that  the  property  would,  and  ac- 
tually did,  bring  that  amount.  There  Is  no 
estoppel.  The  proposition  amounts  to  this,  that 
when  a  mortgagor  represents  to  his  mortgagee 
that  the  property  mortgaged  is  sufficient  security 
for  the  debt,  and  the  mortgagee,  relying  upon 
the  representation,  accepts  the  security,  and  it 
turns  out  that  the  proceeds  of  the  mortgaged 
property  are  insufficient  to  pay  the  debt,  he  is 
estopped  to.  deny  that  his  debt  is  paid.  The 
statement  of  the  proposition  Is  its  answer.  The 
authorities  referred  to  upon  this  contention*  by 
counsel  for  Shepherd  are  cited  to  sustain  the 
proposition,  that  a  oerson  who  accepts  a  deed 
of  conveyance  <*  estopped  to  deny  recitals 
therein  contained.  But  aa  there  is  no  recital  in 
the  deed  that  May  had  agreed  that  the  property 
should  bring  a  sum  sufficient  to  pay  his  note,  he 
Is  not  estopped  to  deny  that  the  note  is  paid. 

Judgment  affirmed. 

True  copy.   Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  D.  8. 

•Fitch  v.  Baldwin,  IT  Johns.  Ml;  Freeman  v.  Auld, 
it  N.  Y.  BO:  Dundss  v.  Hitchoock,  12  How. »  {[53 
C8.bk.13L.ed.VTS0 
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-87j  STEPHEN  KURTZ,  Ptff.  in  Err., 

JOHN  MOFFITT  bt  AL. 
JOHN  MOFF1TT  et  al.,  Ptff*.  in  Brr., 
STEPHEN  KURTZ. 

(Sea  8.  C  Ropor tor's  ed.,  49T-6UU 
Brnnoval  of  eawet—Jel  of  1876— writ  of  habess 
corpus — arreit  of  deterter  from  Army  of  the 
United  State*. 

"1-  A  writ  of  halma  corptu  la  not  removable  from 
a  Stale  Court  Into  a  Circuit  Court  of  the  United 
States  under  the  Act  of  March  B,  IST6,  oh.  1ST.  sec  £. 

a.  A  police  offlosr  of  ■  State,  or  a  private  ottisen, 
has  no  authority  as  euob,  without  any  warrant  or 
military  order,  to  arrest  and  detain  a  deserter  from 
the  Army  of  the  Dotted  States. 

[Nos.  880,  871.1 
Submitted  Oct.  IJ,  18SS.  Decided  Nor,.  tS.lSSS. 

PI  ERROR  to  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  and  State  of 
■Head  notes  by  Jfr.  Jtutfcs  Ghat. 


California;  and  to  toe  Circuit  Court  of  the 
United  States  for  the  District  of  California. 

The  history  and  facts  appear  In  the  opinion 
of  the  court. 

Mear:  H.  O.  Slebert  and  K.  M.  Swals, 
for  Kurtz,  the  petitioner. 

Hettr*.  Alfred  Clark*  and  &  W.  8a*- 
dsrsoD,  for  respondent*. 

Mr,  Justice  Oniy  delivered  the  opinion  of 


the  a 

habeai  eorpui  was  Issued  on  April 
.  and  returnable  before  a  Judge  of 
the  Superior  Court  of  the  City  and  County  of 
San  Francisco  in  the  State  of  California,  ad- 
dressed to  John  Moffltt  and  T.  W.  Fields,  citi- 
zens of  that  State,  upon  the  petition  of  Stephen 
Kurtz,  a  citizen  of  Pennsylvania,  alleging  that 
he  was  by  them  unlawfully  Imprisoned  and  re- 
strained of  his  liberty,  inasmuch  as  they  had 
arrested  him  aa  a  deserter  from  the  Army  of 
the  United  States,  and  had  no  warrant  or  au- 
thority to  arrest  him,  and  were  not  officers  of 
the  United  States. 

Moffltt  and  Fields,  at  the  time  of  entering 
their  appearance  in  that  court,  filed  a  petition 
to  remove  the  cose  into  the  Circuit  Court  of  ttu 
United  States,  because  the  parties  were  citizen. 
of  different  States,  and  because  the  suit  in  vol  vec 
a  question  arising  under  the  Constitution  and 
laws  of  the  United  States,  to  wit:  the  questioi 
whether  a  person  who  is  not  an  officer  of  tht 
United  States  has  authority  to  arrest  a  deserter 
from  the  Army  of  the  United  States.  Thecourt 
ordered  the  case  to  he  so  removed. 

Moffiit  and  Fields  thereupon  signed  and  filed 
Id  the  circuit  court  the  following  return: 

"  Now  come  the  respondents  and  make  tttfi 
their  return  to  the  writ  of  habtat  eorjmi  berets 
and  show  that  respondent  J.  Moffltt  is  a  reguku 

Klice  officer  of  the  City  and  County  of  San 
ancisco,  and  respondent  T.  W.  Fields  la  a 
special  police  officer  of  said  city  and  county: 
and  being  such  officers  as  aforesaid,  they  ar- 
rested the  petitioner,  Stephen  Kurtx,  in  the 
City  and  County  of  Ban  Francisco,  by  the 
authority  of  the  United  States,  in  this,  to 
wit:  that  said  Stephen  Kuru,  under  the 
name  of  Stephen  Noll,  on  the  20th  day  of 
May,  1870,  at  Cleveland  In  the  State  of  Ohio. 
enlisted  in  the  Army  of  the  United  States  for 
the  term  of  five  years,  and  on  the  17th  day 
of  March,  1879,  he  being  a  soldier  attached  to 
Co.  D  of  the  21st  Regiment  of  Infantry  of  the 
Army  of  the  United  States,  stationed  at  Van- 
couver Barracks,  in  the  Territory  of  Washing- 
ton, deserted  from  the  Army  of  the  United 
States;  and  your  respondents  nold  said  petition- 
er for  the  purpose  of  delivering  him  to  the  mili- 
tary authorities  of  the  United  States  to  be  tried 
according  to  the  laws  of  the  United  States." 

The  circuit  court,  upon  motion  and  hearing, 
made  an  order  remanding  the  case  to  the  Su- 
perior Court  of  San  Francisco;  and  Moffltt  and 
Fields  sued  out  a  writ  of  error  from  this  court 
to  reverse  that  order. 

After  the  case  had  been  so  remanded,  Kurts 
filed  in  the  Superior  Court  of  San  Francisco  a 
suggestion  that  the  return  was  insufficient,  and 
that  he  was  entitled  to  be  discharged,  fur  the 
following  reasons: 

"First.  It  appears  by  said  return  that  the 

defendants  were  not  officers  of  the  United  8  la  tea, 
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bat  in  police  officers  of  the  municipality  of 
San  Francisco,  and  as  such  they  Lave  no  au- 
thority to  arrest  or  detain  the  plaintiff,  and  as 
such  officers  they  have  been  and  an  prohibited 
[489]  from  arresting  or  detaining  the  plaintiff  as  a 
deserter  from  the  United  States  Army  by  a  rale 
of  the  police  department  which  was  In  force  at 
the  time  of  the  arrest  of  the  plaintiff,  and  still 
Is  m  force,  which  rule  was  and  is  as  follows: 
'  Police  officers  are  prohibited  from  arresting 
deserters  from  the  United  States  Army  or  Navy 
without  a  warrant.' 

Second.  The  desertion  set  up  in  the  return 
Is  an  offense  against  the  United  States  and  not 
against  the  State  of  California,  of  which  Com- 
monwealth the  defendants  are  officers,  and 
they  are,  therefore,  incompetent  to  arrest 


barred  by  article  108  of  section  1343  of  the  Re- 
vised Statutes  of  the  United  States." 

The  superior  court,  upon  a  hearing,  ordered 
the  writ  of  habea*  eorput  to  be  dismissed  and 
Kurtz  remanded  to  custody,  and  entered  judg- 
ment accordingly;  and  he  sued  out  a  writ  of 
error  from  this  court  to  reverse  that  Judgment, 
that  court  being  the  highest  court  of  the  State 
in  which  a  decision  on  the  merits  of  the  case 
could  be  had.  See  RobVi  Cbss,  64  CaL  481, 
483  and  111  U.  S.  624.  627  [Bk.  28,  L.  ed.  542, 
5431;  BarOierv.  Connolly,  118  U.  8.  27  [Bk.  28, 
L.  ed.  923]. 
[494]  The  first  question  to  be  considered  is  whether 
this  case  was  rightly  remanded  to  the  state 
court,  or  should  nave  been  retained  and  decided 
In  the  Circuit  Court  of  the  United  States  into 
which  it  had  been  removed  on  a  petition 
filed  under  the  Act  of  March  8, 1670,  eh.  187, 
sec  2. 

In  order  to  Justify  the  removal  of  a  case  from 
a  state  court  Into  the  circuit  court  under  this 
Act,  it  Is  not  enough  that  it  arises  under  the 
Constitution  and  laws  of  the  United  States,  or 
that  it  is  between  citizens  of  different  States, 
but  It  must  be  a  "  suit  of  a  civil  nature,  at  law 
or  In  equity,  where  the  matter  in  dispute  ex- 
ceeds, exclusive  of  costs,  the  sum  or  value  of 
five  hundred  dollars."    18  Stat,  at  L.  470. 

A  writ  of  habtat  eorpvi,  sued  out  by  one  ar- 
rested for  crime,  is  a  civil  suit  or  proceeding, 
brought  by  him  to  assert  the  civil  tight  of  per- 
sonal liberty,  against  those  who  are  holding 
liim  in  custody  as  a  criminal.  Bx,  parte  Tom 
Tong,  108  U.  8.  556  [Bk.  27,  L.  ed.  826].  To 
assist  in  determining  whether  it  is,  within  the 
meaning  of  the  Act  of  1875,  a  "  suit  at  law  or 
in  equity  where  the  matter  in  dispute  exceeds 
the  sum  or  value  of  five  hundred  dollars,"  it 
will  be  convenient  to  refer  to  the  use  and  the 
interpretation  of  like  words  In  earlier  Acts  de- 
fining the  jurisdiction  of  the  national  courts. 

The  Judiciary  Act  of  September  24, 1789,  ch. 
90,  sec  22,  authorized  "  final  Judgments  and 
decrees  En  civil  actions  and  suits  in  equity  in  a 
circuit  court,  where  the  matter  In  dispute  ex- 
ceeds the  sum  or  value  of  two  thousand  dollars, 
exclusive  of  costs,"  to  be  revised  by  this  court 
[406]  oo  writ  of  error  or  appeal.  1  Stat  at  L.  84. 
The  Act  of  April  2,  1816,  ch.  89,  sec  1,  pro- 
vided that  no  cause  should  be  brought  to  this 
court  by  appeal  or  writ  of  error  from  the  Cir- 
cuit Court  lor  the  District  of  Columbia,  "  un- 
less the  matter  In  dispute  in  such  cause  shall 
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be  of  the  value  of  one  thousand  dollars  or  up- 
wards, exclusive  of  coats."  8  Stat  at  L,  261. 
In  Lee  v.  Lee,  9  Pet.  44  [88  U.  8.  bk.  8,  L. 
ed.  8601,  decided  in  1884,  a  petition  to  the 
Circuit  Court  for  the  District  of  Columbia  set 
forth  that  the  petitioners  were  entitled  to  their 
freedom,  and  were  held  in  slavery  by  the  de- 
fendant: he  pleaded  that  they  were  not  enti- 
tled to  their  freedom  as  they  had  alleged;  upon 
that  plea  Issue  was  joined,  and  a  verdict  and 
judgment  rendered  tor  the  defendant;  and  the 
petitioners  sued  out  a  writ  of  error.  A  pre- 
liminary objection  to  the  jurisdiction  of  this 


ground  of  the  decision  upon  the  question  of 
Jurisdiction  appears  to  have  been  that  the  sin- 

§lo  matter  In  dispute  between  the  parties  was 
le  freedom  or  slavery  of  the  petitioners— to 
the  petitioners,  the  value  of  their  freedom,  not 
to  be  estimated  In  money;  to  the  defendant, 
claiming  to  be  their  owner, the  pecuniary  value 
of  the  slaves  as  property,  which,  if  he  bad  been 
the  plaintiff  In  error,  might  have  been  ascer- 
tained by  affidavits.  8  Pet.  48  [33  U.  8.  bk.  8, 
L.  ed.  882]. 

In  Barry  v.  Mereetn.  5  How.  108  [46  U.  B.  bk. 
12,  L.  ed.  70],  decided  In  1847,  this  court  dis- 
missed for  want  of  jurisdiction  a  writ  of  error 
to  reverse  a  judgment  of  the  Circuit  Court  for 
the  Southern  District  of  New  York,  refusing  to 
grant  to  a  father  a  writ  of  habea*  corpv*  to  take 
Els  child  out  of  the  custody  of  his  wife  who  wss 
living  apart  from  him.  Chief  JvtNce  TaneyMn 
delivering  the  opinion,  after  quoting  the  82d 
section  of  the  Judicfary  Act  of  1789,  said:  "In 
order,  therefore,  to  give  us  appellate  power 
under  this  section,  the  matter  m  dispute  must 
be  money,  or  some  right,  the  value  of  which  in 
nwneycanbeestlmatedandaacertaJned.'*  "The 
words  of  the  Act  of  Congress  are  plain  and  un- 
ambiguous. They  give  the  riant  of  revision  in 
those  eases  only  where  the  rights  of  property 
are  concerned,  and  where  the  matter  in  dispute 
has  a  known  snd  certain  value,  which  can  be 
proved  and  calculated,  in  the  ordinary  mode  of 
a  business  transaction.  There  are  no  words  In 
the  law  which  by  any  just  interpretation  can 
be  held  to  extend  the  appellate  jurisdiction 
beyond  those  limits,  and  authorize  us  to  take 
cognizance  of  cases  to  which  no  test  of  money 
value  can  be  applied.  Nor  Indeed  is  this  lim- 
itation upon  the  appellate  power  of  this  court 
confined  to  cases  like  the  one  before  us.  It  Is 
the  same  in  judgments  in  criminal  cases,  al- 
though the  liberty  or  life  of  the  party  may  de- 
pend on  the  decision  of  the  circuit  court  And 
since  this  court  can  exercise  no  appellate  power 
unless  It  Is  conferred  by  Act  of  Congress,  the 
writ  of  error  in  this  esse  must  be  dismissed." 
5  How.  ISO.  121  [46  U.  8.  bk.  12,  L.  ed.  77,  781. 

In  Pratt  v.  Fitthugh.  1  Black,  271  [66  IJ.  S. 
bk.  17,  L.  ed.  206],  decided  in  1861,  this  court 
dismissed  for  want  of  Jurisdiction  a  writ  of 
error  to  reverse  a  judgment  of  the  Circuit 
Court  for  the  Northern  District  of  New  York, 
discharging  on  habeat  corpus  persons  impris- 
oned upon  an  execution  issued  by  that  court  di- 
recting the  marshal  to  levy  the  amount  of  a  de- 
cree for  $21,581.28  out  of  their  goods  and  chat- 
tels, and,  for  want  thereof,  to  arrest  and  keep 
them  until  the  moneys  were  paid.  Mr.  Jvtttee 
Nelson,  In  delivering  the  opinion,  said  that  the 
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22d  section  of  the  Judiciary  Act  had  alwayi 
been  held  to  mean  a  property  value;  and  lie  dis- 
tinguished the  case  of  Edmet  v.  Jennittn,  14 
Pet.  ,640  [SB  U.  8.  bk.  10,  L.  ed.  579]  which  wus 
a  writ  of  error  to  reverse  a  judgment  of  the  Su- 
preme Court  of  Vermont  on  habeas  eorptu,  re- 
manding to  custody  a  prisoner  under  a  warrant 
of  extradition  from  the  Governor  of  that  State, 
upon  the  ground  that  it  was  brought  up  from  a 
slate  court  under  the  26th  section  of  the  Ju- 
diciary Act,  in  which  case  no  value  was 
required. 

InDeKrafftv.  Barmy.  2  Black,  704  [07  O.  8. 
bk.  17,  L.  ed.  8501,  decided  in  1862.  an  appeal 
was  taken  from  a  decree  of  the  Circuit  Court  for 
the  District  of  Columbia,  awarding  the  custody 
of  a  child  to  the  father  as  against  the  divorced 
mother;  end  Let  v.  Lee,  above  died,  was  re- 
ferred to  as  supporting  the  right  of  appeal.  But 
this  court  dismissed  the  appeal  for  want  of  ju- 
risdiction, Chief  Jvttiee  Taney  saying  that  the 
case  was  not  distinguishable  from  Barry  - 
Mereein,  above  cited,  and  that  in  that  case  . 
was  held  ' '  that  in  order  to  give  this  court  juris- 
diction under  the  22d  section  of  the  Judiciary 
Act  of  1789.  the  matter  in  dispute  must  be 
money,  or  some  right,  the  value  of  which  could 
be  calculated  and  ascertained  in  money." 

The  Act  of  February  6,  1807,  ch.  28,  K 
conferring  power  upon  the  judges  of  tin 

tlonml  courts  to  issue  writs  of  habeat  torp 

cases  of  persons  restrained  of  their  liberty  in 
violation  of  the  Constitution,  or  of  any  treaty 
or  law  of  the  United  States,  expressly  gave  an 
appeal  to  this  court  from  the  judgment  of  I 
cuit  court  in  such  cases.  14  Stat,  at  L. 
Shortly  after  the  passage  of  that  Act,  Mr.  Jus- 
te* Nelson  refused  to  allow  an  appeal  from  a 
judgment  of  the  Circuit  Court  for  the  Southern 
District  of  New  York  upon  a  writ  of  habeat 
earpue  issued  under  the  14th  section  of  the  Ju- 
diciary Act  of  1789,  because  no  appeal  was  pro- 
vided by  law  in  the  case  of  a  habeat  eorput  issued 
under  that  Act,  and  theappeal  given  by  the  Act 
of  1867  was  confined  to  cases  begun  under  It. 
Inre  Heiarieh,  B  Blatchf.  C.  C.  414,  427.  And 
within  two  years  afterwards  it  was  determined 
by  this  court  that.  Independently  of  the  Act  of 
1667  (which  was  repealed  by  the  Act  of  March 
87,  1868,  ch.  84,  16  Stat,  at  L.  44),  this  court 
(except  in  asmall  class  of  cases  of  commit mct>ts 
for  acts  done  or  omitted  under  alleged  authority 
of  a  foreign  government,  as  to  which  provision 
was  made  by  the  Act  of  August  29.  1842,  ch. 
957,  5  Stat  at  L.  689)  had  no  jurisdiction  by 
direct  appeal  to  revise  the  judgments  of  inferior 
courts  in  cases  of  habeat  cerput,  but  could  only 
do  so  by  Itself  issuing  writs  of  habeat  corpvt  and 
ttrtiorari  under  the  general  powers  conferred 
by  the  Judiciary  Act  of  1789.  Ex  parte 
MeOardU,  0  Watf.  818  [78  TJ.  8.  bk.  18,  L.  ed. 
818],  and  7  Wall.  506  [74  U.  S.  bk.  19,  L.  ed 
Mil:  Ex  parte  Terger,  8  Wall.  86  [76  U.  S.  bk. 
IB,  L.  ed.  332].  See  also,  Ex  parte  Itoyail,  112 
TJ.  8.  181_rBk.  28.  L.  ed.  8901;  Wale*  v.  Whit- 
neu,  114  U.  S.  564  [ante,  277]. 

Section  1900  of  the  Revised  Statutes,  sub- 
stantially re-enacting  provisions  of  earlier  Acts, 
and  providing  that  writs  of  error  and  appeals 
from  the  final  decisions  of  the  Supreme  Courts 
of  certain  Territories  shall  be  allowed  to  this 
court  in  the  same  manner  and  under  the  same 
regulations  as  from  the  Circuit  Courts  of  the 


United  States,  "where  the  value  of  the  prop- 
erty or  the  amount  in  controversy  exceeds  oue 
thousand  dollars,  except  that  a  writ  of  error  or 
appeal  shall  be  allowed  "  to  this  court  from  the 
decisions  of  the  courts  or  judges  of  the  Terri- 
tory "  upon  writs  of  habeat  corput  Involving  [498 
the  question  of  personal  freedom,''  clearly  im- 
plies that  writs  of  habeat  eorput  would  not  be 
included  if  not  speciallv  mentioned.  See  als. 
Potto  v.  Chuiaatero,  92  TJ.  S.  858 [Bk.  23,  L.  ed. 
490];  Elgin  v.  Mart/tall,  106  TJT  8.  S78,  680 
[Bk.  97,  L.  ed.  349];  Curtis.  TJ.  S.  Courts,  65. 

From  this  review  of  the  statutes  and  deci- 
sions, the  conclusion  is  Inevitable  that  a  juris- 
diction, conferred  by  Congress  upon  nny  court 
of  the  United  States,  of  suits  at  law  or  in  equity 
in  which  the  matter  in  dispute  exceeds  the  sum 
Or  value  of  a  certain  number  of  dollars,  includes 
no  case  in  which  the  right  of  neither  party  is 
capable  of  being  valued  in  money  ;  and  there- 
fore that  writs  of  habeat  eorput  are  not  remov- 
able from  a  state  court  into  a  Circuit  Court  of 
the  United  States  under  the  Act  of  March  3. 
1875,  ch.  187,  §  2;  and  this  case  was  rightly 
remanded  to  the  state  court. 

We  are  then  brought  to  a  consideration  of 
the  merits  of  the  case,  as  presented  by  the  writ 
of  error  sued  out  by  the  prisoner  to  reverse  the 
judgment  of  the  stale  court,  remanding  him  to 
custody. 

The  case,  as  shown  by  the  record,  is  brief!) 
this :  Kurtz,  a  deserter  from  the  Army  of  the 
United  States,  was,  without  any  warrant  orei- 
press  authority,  arrested  by  Moffitt  and  Fields, 
police  officers  of  the  City  of  San  Francisco,  and 
citizens  of  the  State  of  California  and  of  the 
United  States,  and  held  by  them  for  the  pur- 
pose of  being  delivered  to  the  military  authori- 
ties of  the  United  Slates  to  be  tried  according 
to  the  laws  of  the  United  States ;  and  he  claims 
immunity  from  being  arrested  for  a  military 
crime  br  persons  not  military  officers  of  the 
United  States,  and  having  no  express  authority 
from  the  United  States  or  from  such  officers  to 
arrest  him. 

If  a  police  officer  or  a  private  citizen  has  the 
right,  without  warrant  or  express  authority,  to 
arrest  a  military  deserter,  the  right  must  be  de- 
rived either  from  some  rule  of  the  law  of  Eng- 
land which  has  become  part  of  our  law,  or  from 
the  legislation  of  Congress. 

fly  the  common  law  of  England,  neither  a 
civil  officer  nor  a  private  citizen  had  the  right 
without  a  warrant  to  make  an  arrest  for  a 
crime  not  committed  in  his  presence,  except  in 
the  case  of  felony,  and  then  only  for  the  pur-  [4QQ] 
pose  of  bringing  the  offender  before  a  civil 
magistrate.  1  Hale.  P.  C.  587-590;  2  Hale,  P. 
C.  76-81 :  4  Bl.  Com.  292,  298,  296  ;  Wright  v. 
(hurt.  6  D.  &  R.  628 ;  8.  O.  4  B.  A  C.  696. 
No  crime  was  considered  a  felony  which  did 
not  occasion  a  total  forfeiture  of  the  offender's 
lands,  or  (roods,  or  boil-.  4  Bl.  Com.  94.  95: 
Ex  parteWilmm,  114  U.  S.  417,  428  [Bk.  29.  L. 
ed.  89, 91].  And  such  a  forfeiture  did  not  fol- 
low upon  conviction  by  a  court-martial  of  a 
"-—  e  not  punishable  by  the  courts  of  common 
Co.  Lit.  801  a;  1  Clode,  Military  Forces 
of  the  Crown.  176. 

By  some  early  English  statutes,  which  appear 
to  have  been  in  force  donu  to  the  Revolution 
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C.  071-860 1  The  King  v.  Seal,  3  Mod.  134;  8 
C.  nom.  Tfie  King  v.  DnU.  2  Shower,  Sll  ;  12 
Howell's  State  Trials,  363,  note;  4  BL  Com. 
103  ;  Tyler  v.  Potnaroy,  8  Alien,  480,  487-190. 
But  those  statutes  fell  Into  disuse  after  Parlia- 
ment, by  the  Mutiny  Acts,  beginning  with  the 
Statute  of  I  W.  &  M.  cb.  5,  And  re-«DBCted  al- 
most every  year  since,  for  the  first  time  author- 
ized mutiny  and  desertion  to  be  punished  at 
the  sentence  of  a  court-martial  in  time  of  peace. 
Lord  Hnrdwicke,  in  14  Pari.  Hist.  45S ;  1  Clode. 
Military  Forces  of  the  Crown,  18,  66,  60,  148, 
154. 

From  1708,  the  English  Mutiny  Acts  have 
repeatedly,  if  not  uniformly,  contained  pro- 
visions by  which  persons  reasonably  suspected 
of  being  deserters  might  be  apprehended  by  a 
constable,  and  taken  before  a  justice  of  the 
peace,  and  the  fact  of  their  desertion  established 
to  his  satisfaction,  before  their  surrender  to  the 
military  authorities.  Stat.  7  Anne,  ch.  4,  sec 
43,  ana  10  Anne,  ch.  18,  sec.  42;  9  Statutes  of 
the  Realm,  SS,  576 ;  Clode,  Military  Law,  93, 
209;  Tytler,  Military  Law,  8d  ed.  200.  By 
the  recent  Acts,  provision  is  made  for  their  ap- 
prehension by  a  military  officer  or  soldier,  if  a 
constable  cannot  be  immediately  met  with;  and 
it  is,  at  least,  nn  open  question  whether  a  man 
whom  a  military  officer  causes  to  be  appre- 
hended as  a  deserter,  and  delivered  to  an  offi- 
cer of  the  guard,  without  having  turn  brought 
before  the  civil  magistrate,  may  not  maintain 
an  action  against  the  officer  who  causes  hie  ar- 
rest, although  he  cannot  sue  the  officer  of  the 
guard  if  it  is  the  duty  of  the  latter  under  the 
Articles  of  War  to  receive  and  hold  all  prison- 
ers bo  delivered  to  him  by  a  military  officer. 
Walton  v.  Gann,  18  Q.  B.  48,  Bl ;  Wolton.  v. 
Frtae,  16  Q.  B.  81,  note. 

It  does  not  appear  to  have  ever  been  the  law 
of  England  that  a  peace  officer  or  a  private  cit- 
izen could  as  such,  and  without  nnv  warrant 
or  order  either  from  a  civil  magistrate  or  from 
a  military  officer,  lawfully  arrest  a  deserter  for 
the  purpose  of  delivering  him  to  the  military 
authorities  for  trial  by  court-martial. 

In  the  United  Slates,  the  line  between  civil 
and  military  jurisdiction  has  always  tiecn  main- 
mined.  The  Fifth  Article  of  Amendment  of 
the  Constitution,  which  declares  that  "  no  per- 
son shall  be  held  to  answer  for  a  capital  or  oth- 
erwise infamous  crime,  unless  on  a  present- 
ment or  Indictment  of  a  grand  jury,"  expressly 
excepts  "  cases  arising  in  the  land  or  naval 
forces  ;  "  and  leaves  such  cases  subject  to  the 
rules  for  the  government  and  regulation  of  those 
forces  which,  by  the  eighth  section  of  the  First 
Article  of  the  Constitution,  Congress  is  empow- 
ered to  make.  Courts- martial  form  no  part  of 
the  judicial  system  of  the  United  States,  and 
their  proceedings,  within  the  limits  of  their 
jurisdiction,  cannot  be  controlled  or  revised  bv 
the  civil  courts.  Dyne*  v.  Hoooer,  20  How.  85 
[61  TJ.  8.  bk.  16,  L.  ed.  8381;  Ex  parte  Maton, 
106  U.  S.  696  [Bk.  36,  L.  ed,  1213];  Wales 
t.  Whitney,  114  U.  S.  564  [ante,  277].  Con- 
gress has  never  conferred  upon  civil  officers 
or  magistrates  or  private  citizens  any  power 
over  offenders  punishable  only  in  a  military 
tribunal.  Section  1014  of  the  Revised  Statutes, 
which  provides  that,  "  For  any  crime  or  offense 
against  the  United  States,  the  offender  may,  by 
any  justice  or  judge  of  the  United  States,"  or 
1U  O.  8. 


commissioner  of  a  circuit  court,  or  by  any 
judge,  mayor,  justice  of  the  peace  or  magis- 
trate of  any  State  where  he  may  be  found,  "and 
agreeably  to  the  usual  mode  of  process  against 
offenders  in  such  State,  and  at  the  expense  of 
the  United  States,  be  arrested  and  imprisoned, 
or  bailed,  as  the  case  may  be,  for  trial  before 
such  court  of  the  United  States  as  by  law  has 
cognizance  of  the  offense,"  and  that  "copies  of 
the  process  shall  be  returned  as  speedily  as  may 
be  into  the  clerk's  office  of  such  court,"  man- 
ifestly applies  to  proceedings  before  the  civil  [501 
courts  only. 

From  the  very  year  of  the  Declaration  of  In- 
dependence, Congress  has  dealt  with  desertion 
as  exclusively  a  military  crime,  triable  and  pun- 
ishable, in  time  of  peace,  as  well  as  in  time  of 
war,  by  court-martial  only,  and  not  by  the 
civil  tribunals  ;  the,  only  qualification  being 
that  since  1830  the  punishment  of  death  cannot 
be  awarded  in  time  of  peace.  Articles  of  War 
of  September  20,  1776,  sec  6,  art.  1,  2  Journals 
of  Congress,  847,  continued  In  force  by  the 
Act  of  September  29, 1789,  ch.  25,  sec  4,  1 
Stat,  at  L.  96;  Acts  of  March  16,  1802,  ch.  0, 
sec.  18;  April  10,  1806,  ch.  20,  art.  20;  Janu- 
ary 11,  1812,  ch.  14,  sec.  16;  January  29. 1818, 
ch.  16,  sec.  12;  2  Stat,  at  L.  186,  363,  673,  796; 
May  20,  1880.  ch.  183;  4  Stat,  at  L.  418;  Rev. 
Stat.  sec.  1342,  arts.  47,  4a 

The  provisions  of  the  Revised  Statutes  con- 
cerning the  trial  and  punishment  of  deserters 
nre  as  follows;  By  section  1843,"  The  Armies 
of  the  United  States  shall  be  governed  by  the 
following  rules  and  articles ; "  '  'and  the  convic- 
tions mentioned  therein  shall  be  understood  to 
be  convictions  by  court-martial. "  By  article 
47,  any  officer  or  soldier  who  deserts  the  service 
of  the  United  States  "  shall,  in  time  of  war, 
miller  death,  or  such  other  punishment  as  a 
court-martial  may  direct  ;  and  in  time  of  peace, 
any  punishment,  excepting  death,  which  a 
court-martial  may  direct ;"  and  by  article  48, 
every  soldier  who  deserts  "  shall  be  tried  by  a 
court-martial  and  punished,  although  the  time 
of  his  enlistment  may  have  elapsed  previous  to 
his  being  apprehended  and  tried."  The  pro- 
visions of  sections  1996  and  1998,  which  re-enact 
the  Act  of  March  8.  1866,  ch.  79,  sec  21, 18 
Stat,  at  L.  490,  and  subject  every  person  de- 
serting the  military  service  of  the  United  States 
to  additional  penalties,  namely  :  forfeiture  of 
all  rights  of  citizenship,  and  disqualification  to 
hold  any  office  of  trust  or  profit,  can  only  take 
effect  upon  conviction  by  a  court-martial,  as 
was  clearly  shown  by  Mr.  Jiatice  Strong,  when 
a  judge  of  the  Supreme  Court  of  Pennsylvania, 
in  Hvbcr  v.  Reily,  53  Pa.  Bt.  112,  and  has  been 
uniformly  held  by  the  civil  courts  as  well  as  by 
the  military  authorities.  State  v.  Bymondi.  57 
Maine,  148;  Severance  v.  Beaky,  50  KH.JW8;    [60*] 
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The  Articles  of  War  have  likewise  always  pro- 
vided that  any  officer  or  soldier  who  advises  or 
persuades  any  other  officer  or  soldier  to  desert 
' '  service  shall  be  punished  by  court-martial, 
icles  of  War  of  September  20,  1776,  sec  6. 
4;  Act  of  April  10. 1806,  ch.  30,  art. 23;  Rev, 
Stat,  at  L.,  sec.  1342,  art.  51.  Section  5455  of  the 
Revised  Statutes,  which  re-enacta  the  Act  of 
March  8,  1808,  ch.  75,  sec.  34,  12  Stat,  at  h 
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785  embracing  the  provisions  of  earlier  statutes, 
and  by  which  every  person  who  entice*  or  pro- 
cares  a  soldier  to  desert  the  military  service  of 
the  United  States,  or  who  aids  a  soldier  in  de- 
serting, or  knowingly  harbors  a  soldier  who  has 
deserted,  "orwho  refuses  togiveupand  deliver 
such  soldier  at  the  demand  of  any  officer  au- 
thorized to  receive  him,"  is  to  be  punished  by 
fine  and  imprisonment,  merely  provides  for  the 
punishment  of  civilians,  not  subject  to  the  Ar- 
ticles of  War,  who  are  accessories  to  the  crime 
of  desertion  by  a  soldier,  or  who  do  any  of  the 
acts  specified  tending  to  promote  his  commis- 
sion of  that  crime.  It  has  no  application  to  the 
crime  of  the  soldier  himself,  and  no  tendency 
to  show  that  be  may  be  arrested  by  a  private 
citizen  without  authority  from  a  military  officer. 
Indeed,  the  last  clause  above  quoted  has  rather 
the  opposite  tendency. 

The  respondents  contend  that  their  authority 
to  make  this  arrest  is  to  be  implied  from  the 
usage  of  offering  rewards  for  the  apprehension 
of  deserters,  which  has  existed  from  a  very  early 
date. 

On  Ma;  81, 1786,  the  Congress  of  the  Confed- 
eration passed  tbe  following  resolve:  "Retoived, 
That  the  commanding  officer  of  any  of  the  forces 
in  the  service  of  the  United  States  shall,  upon  re- 
port made  tohim  of  any  desertions  In  the  troops 
under  his  orders,  cause  the  most  immediate  and 
vigorous  search  to  be  made  after  the  deserter  or 
deserters,  which  may  be  conducted  by  a  com- 
missioned or  non-commissioned  officer,  as  the 
case  shall  require.  That,  if  such  search  should 
prove  ineffectual,  the  officer  commanding  the 
regiment  or  corps  to  which  the  deserter  or  de- 
serters belonged  shall  insert  In  the  nearest  ga- 
[503]  *&te  or  newspaper  an  advertisement,  descrip- 
tive of  the  deserter  or  deserters,  and  offering  a 
reward,  not  exceeding  ten  dollars,  for  each  de- 
serter who  shall  be  apprehended  and  secured  in 
any  of  the  gaols  of  the  neighboring  States. 
That  the  charges  of  advertising  deserters,  the 
reasonable  extra  expenses  Incurred  try  the  per- 
son conducting  the  pursuit,  and  the  reward, 
shall  be  paid  by  the  Secretary  of  War,  on  the 
certificate  of  the  commanding  officer  of  the 
troops."    II  Journals  of  Congress,  81. 

Since  the  adoption  of  the  Constitution,  Con- 
gress has  never  passed  any  similar  resolve  or 
statute;  andtheonly  legislation  upon  the  subject, 
that  has  come  to  our  notice,  Is  in  the  provision 
made  in  the  annual  Army  Appropriation  Acts 
from  1844  to  1878,  "for  tbe  apprehension  of  de- 
serters, and  the  expenses  Incidental  lo  their  pur- 
suit," and  from  1877  to  tbe  present  time,  "for 
the  apprehension,  securing  and  delivery  of  de- 
serters, and  tbe  expense  incident  to  their  pur- 
suit." Acts  of  June  17,  1844,  on.  106,  6  Stat. 
at  L.  697:  July  24, 197S,  ch.  226, 10  Stat,  at  L. 
98;  November  31, 1877,  cb.  1,  30  Stst.  at  L.  2; 
1886,  ch.  839,  28  Stat,  at  L.  859.  These  Acts 
clearly  confer  no  authority  upon  anyone,  not 
otherwise  lawfully  authorized,  to  arrest  a  de- 
serter. 

For  many  years,  the  Army  Regulations  pro- 
mulgated by  the  Secretary  of  war  under  au- 
thority of  the  President,  have  generally  pro- 
vided, as  in  those  of  1831  and  1841,  that  a  cer- 
tain pecuniary  reward  "shall  be  paid  to  any 
person  who  may  apprehend  and  deliver  a  de- 
serter" to  an  officer  of  the  Army;  or,  as  in  the 
later  regulations,  that  a  like  reward  "will  be 


paid  for  the  apprehension  and  delivery  of  a  do- 
aerter  to  an  officer  of  the  Army  at  the  most  con- 
venient post  or  recruiting  station."  Army  Reg- 
ulations of  1831,  art.  60,  sec.  104;  1841,  art.  80, 
sec.  138;  1857,  art  18,  sec.  152,  1861,  art.  18, 
sec.  166;  1863,  art.  18,  sec.  156,  and  appx.  sec. 
48;  1881,  art.  22,  sec.  314. 

The  Army  Regulations  derive  their  force  from 
the  power  of  die  President  as  Commander  in 
Chief  .and  are  binding  upon  all  within  the  sphere 
of  his  legal  and  constitutional  authority.  United 
State*  v.  Eliatm,  16  Pet.  391  [41  U.  B.  bk.  10, 
L.  ed.  9681;  United  State  v.  Freeman,  8  How. 
566  [44  U.  8.  bk.  11,  L.  ed.  7841.  Whether 
they  could,  In  time  of  peace,  and  without  the 
assent  of  Congress,  confer  authority  upon  civil 
officers  or  private  citizens  to  enforce  the  mili- 
tary law  need  not  be  considered,  because  the  [SO 
regulations  in  question  cannot  be  construed  as 
undertaking  to  confer  such  authority.  They 
do  not  command  or  authorize  any  civilian  to 
arrest  or  detain  deserters,  but  merely  direct  the 

eayment  of  a  reward  for  every  deserter  actually 
rough t  in,  and  justify  the  military  officers  in 
paying  the  reward  and  receiving  and  holding 
tbe  deserter. 

Tbe  President's  Proclamation  and  order  of 
March  10,  1868, 18  Stat,  at  L.  776,  command- 
ing all  soldiers  absent  without  leave  to  return 
to  their  regiments,  on  pain  of  being  arrested 
and  punished  as  deserters,  aud  calling  upon  all 
good  citizens  "to  aid  in  restoring  to  their  regi- 
ments all  soldiers  absent  without  leave,"  is  not 
now  in  force.  It  was  Issued  in  time  of  war,  for 
a  temporary  purpose,  under  section  26  of  the 
Act  of  March  8, 1868,  ch.  75, 12  Stat,  at  L.  731 , 
which  has  been  repealed  by  sections  6696  and 
5596  of  the  Revised  Statutes. 

Tbe  rule  of  tbe  common  law,  that  ■  peace 
officer  or  a  private  citizen  may  arrest  a  felon 
without  a  warrant,  has  been  generally  held  by 
tbe  courts  of  the  several  States  to  be  in  force  in 
cases  of  felony  punishable  by  the  civil  tribu- 
nals. Wakely  v.  Hart,  6  Blnney,  816;  Hotttg 
V.  Mia,  8  Wend.  860;  Rohan  v.  Samn.S  Cush. 
281;  Brockioay  v.  Crawford,  8  Jones'  (N.  C), 
488;  Reuck  v.  McGregor,  8  Vroom,  70;  Burn*  v. 
Brben,  40  N,  T.  468;  State  v.  Hotmm.  48  N.  H. 
877.  But  that  rule  has  never,  so  far  as  we  arc 
informed,  been  Judicially  extended  to  the 
ease  of  an  offender  against  the  military  law 
punishable  exclusively  by  court-martial  In 
mushing*  v.  Fan  Bokketen,  84  Maine,  196.  in 
which  It  was  held  that  an  officer  of  the  Army 
might  lawfully  arrest  a  deserter  and  bold  bim 
for  trial  by  court-martial,  without  a  warrant, 
and  that  proof  of  the  person  making  the  arrest 
was  de  facto  such  an  officer  was  sufficient,  it 
was  not  even  suggested  that  the  arrest  could  be 
supported  without  any  evidence  of  his  military 
authority.  And  in  Tratk  v.  Payne,  48  Barb. 
569,  it  was  decided  that  a  civil  officer  or  private 
citizen  could  not  lawfully  arrest  a  deserter  with- 
out express  order  or  warrant. 

Sections  836,  837,  849,  of  the  Penal  Code  of 
California  of  1872,  affirming  the  authority  of  a 
peace  officer,  without  a  warrant,  or  a  private 
person,  to  moke  an  arrest  "for  a  public  offense 
committed  or  attempted  in  bis  presence,''  u  ru 
well  as  in  cases  of  felony,  and  requiring  the  l 
person  arrested  to  be  taken  forthwith  before  a 
magistrate,  evidently  have  in  view  dvil  offenses 
only,  and  if  they  could  be  construed  to  include 
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and  punishable  except  by  court-martial 

Upon  full  consideration  of  the  question,  and 
examination  of  tlie  statutes,  army  regulations, 
and  other  authorities,  cited  in  the  elaborate  ar- 
gument for  the  respondents,  or  otherwise  known 
to  us,  we  are  of  opinion  that  by  the  existing  low 
a  peace  officer  or  a  private  citizen  has  no  au- 
thority as  such,  and  without  the  order  or  direc- 
tion of  a  military  officer,  to  arrest  or  detain  a 
deserter  from  the  Army  of  the  United  States. 
Whether  it  is  expedient  for  the  public  welfare 


termination  of  Congress. 

It  i*  therefore  ordered  that  the  judgment  of the 
Circuit  Court,  remanding  Vie  cate  to  tlie  Supe- 
rior Court  of  the  City  and  County  of  Ban  Fretn- 
cier.il,  be  affirmed;  and  that  the  final  judgment  of 
laid  Superior  Court  be  reverted,  and  the  can 
remanded  to  thai  court  for  furHier  proeeedingi 
in  conformity  with  titit  opinion. 
True  copr.   Teat: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  B. 

Cited— IM  C.  S.  173,  ITT;  117  U.  S„  852. 


ta  which  flnee  and  penalties  shall  be 


nf  orced,  whether  at  the  suit  of  a  private  pert*  or 
t  the  suit  at  the  public,  and  what  dispositJon  shall 
e  made  of  the  amounts  collected,  are  matters  of 


legislative  discretion. 

[No.  BBS.] 

After  the  opening  of the  argument,  November  11, 
1885,  the  court  declined  to  hearfurUier  argu- 
ment.    Decided,  November  £$,  1885. 


Statement  of  the  case  by  Mr.  Justice  Field) 
This  case  cornea  from  the  Supreme  Court  of  [5: 
Missouri.  It  is  an  action  against  the  Missouri  Pa- 
cific Railway  Company,  a  corporation  created 
under  the  laws  of  that  State,  to  recover  in  double 
its  value  damages  for  killing  a  mule,  the  proper- 
ty of  the  plaintiff  below,  of  the  value  of  |1BB.  It 


1***1    MISSOURI     PACIFIC    RAILWAY   COM- 
PANY,  jy.  in  Bre., 

PETER  HUMES. 

(See  B.  C,  Reporter's  ed.,  SO-BU.) 

Constitutional  law— "due  protest  of  law"— 
"the  equal  protection  of  the  later— injury 
to  stock  by  railroad  company— statute  oj 
Mittouri  providing  for  additional  damages  by 
way  of  punishment — mode  of  enforcing  fines 
and  penalties,  a  matter  of  legislative  duore- 


lawful  fencee  on  the  aides  of  Its  road  where  It 
passes  through,  along  or  adjoining  inclosed  or  cul- 
tivated fields,  or  unlnclosed  lands,  with  openings 
and  gates  at  necessary  farm  crossings  of  the  mm], 
and  also  construct  and  maintain  cattle  guards, 
where  fences  are  required,  sufficient  to  prevent 
horses,  cattle,  mules,  and  all  other  animals  from 
getting  on  the  railroad;  and  that,  until  fences,  open, 
intra,  gates,  and  form  crossings,  and  cattle  guards 
■hall  be  made  and  maintained,  sucb  corporation 
shall  be  liable  in  double  tho  amount  of  all  damages 
done  bv  Its  agente,  engines,  or  cars,  to  horses,  cat- 
tle, mulee,  or  other  animals  on  the  road,  or  by  rea- 
son of  any  horses,  cattle,  mules,  or  other  animals 
escaping  from  or  coming  upon  said  lands,  fields,  or 
iDoloaures.  occasioned  In  either  case  by  the  failure 


formed  or  to  be  formed  under  this  chapter.  _ 
any  railroad  corporation  running  or  operating 
any  railroad  in  this  State,  shall  erect  and  main- 
tain lawful  fences  on  the  aides  of  the  road  when 
the  same  passes  through,  along,  or  adjoining 
inclosed  or  cultivated  fields  or  uninclosed  lands, 
with  openings  and  gates  therein  to  be  hung, 
and  have  latches  or  books,  so  that  they  may  be 
easily  opened  and  shut  at  all  necessary  farm 
crossings  of  the  road,  for  the  use  of  the  propri- 
etors or  owners  of  the  lands  adjoining  such 
railroad,  and  also  to  construct  and  maintain 
cattle  guards,  where  fences  are  required,  suffi- 
cient to  prevent  horses,  cattle,  mules,  and  all 
other  animals  from  getting  on  the  railroad ;  and 
until  fences,  openings,  gates,  and  farm  cross- 
ings, and  cattle  guards  as  aforesaid,  shall  be 
made  and  maintained,  such  corporation  shall 
be  liable  in  double  the  amount  of  all  damages 
which  shall  be  done  by  Its  agents,  engines,  or 
cars  to  horses,  cattle,  mules,  or  other  animals 
on  said  road,  or  by  reason  of  any  horses,  cattle, 
mules,  or  other  animals  escaping  from  or  com- 
ing upon  said  lands,  fields,  or  incloeurea,  occa- 
sioned in  either  case  by  the  failure  to  construct 
or  maintain  such  fences  or  cattle  guards.  After 
such  fences,  gates,  farm  crossings,  and  cattle  [01 
guards  shall  be  duly  made  and  maintained. 


„.._,_  -jW.  that  this  statute  does  not.  In  cases 
where  stock  Is  killed  on  its  road,  deprive  tbe  com- 
pany of  property  without  due  process  of  law  In  al- 
lowing tie  owner  of  the  stock  to  recover  damages 
to  excess  of  Its  value;  nor  does  It  deny  to  tbe  com- 
pany tbe  equal  protection  of  the  laws. 
"  I.  The  Lejrtslatu™  "'  ■  «•»»»  "■■"  «» 

of  daroageabeyou . 

a  party  Injured  by  the  gross  negligence  of  a  rail: 


ie  Legislature  of  a  State  may  Hi 

isjrea  beyond  oompensotlon  to  be  awarded  t< 

*  "  y  the  grow  neglige- — • 

n  provide  sulutbli 
guards  of  "Its  road,  or  prescribe  the 
which  tbe  Jury,  In  assessing  such  dam 


ercWe  their  discretion.    The  additional  ■ 


images,  may  ex 
■nal  damages  ar 
«oy  for  lis  neg 


a  by  Mt.  Justice  Field. 


:Ses8ion  Laws  of  1875,  p.  181 .) 

The  petition  avers  the  incorporation  of  the 
defendant  below,  the  plaintiff  in  error  here;  Us 
ownership  of  a   railroad   running   Into  and 

through  tbe  City  of  St.  Louis;  the  ownership 
)f  the  mule  by  the  plaintiff  below  on  the  first 
if  August,  1877,  and  its  value;  the  failure  of 
:he  Company  to  construct  and   maintain   the 


road  in  the  city  where  it  passes  through,  along 
tnd  adjoining  cultivated  fields,  and  that  the 
mule  was  on  that  day  run  over  and  killed  by 
;he  agents,  engines  and  ears  of  the  Company  on 
be  road;  that  the  killing  was  occasioned 
ay  tbe  failure  of  the  Company  to  construct  and 
maintain  such  fences,  cattle  guards  and  gates, 
ind  that  the  plaintiff  was  damaged  thereby  in 
;he  sum  of  $18&.  He  therefore  prays  judgment 
tor  $270  and  costs. 
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The  defendant  answered  the  petition,  deny- 
ing generally  all  its  material  allegations;  and 
averring,  as  a  further  defense,  that  such  in- 
juries at  damages  as  were  sustained  by  tbe 
plaintiff  were  caused  by  his  own  careless,  neg- 
ligent, and  unlawful  acts  directly  contributing 
thereto. 

Tbe  plaintiff,  in  reply,  traversed  the  aver- 
ments of  this  second  defense. 

The  action  was  tried  by  the  court  without  a 
Jury  by  stipulation  of  the  parties.  The  allega- 
tions of  the  petition  were  established,  and  the 
court  found  the  issues  in  favor  of  the  plaintiff, 
and  assessed  his  damages  at  $135,  Thereupon, 
on  his  motion,  the  damages  were  doubled,  and 
Judgment  was  rendered  in  his  favor  for  (270 


pany,  on  the  ground  that  the  statute  upon  which 
the  action  is  brought  is  in  violation  of  and  in 
conflict  with — 

lBt.  Section  1,  article  14,  of  the  Constitution 
616]  of  tne  United  States,  in  that  it  is  depriving  the 
defendant  of  its  property,  so  far  as  ft  exceeds 
the  value  of  the  stock  killed  or  injured,  with- 
out due  process  of  law,  and  in  that  It  denies  to 
tbe  defendant  the  equal  protection  of  the  laws. 

2d.  Section  20,  article  9,  of  the  Constitution 
of  the  State  of  Missouri,  in  that  it  is  taking  the 
private  propertv  of  the  defendant  against  its  con- 
sent for  the  private  use  and  benefit  of  the  plain- 
tiff, so  far  as  the  amount  claimed  by  plaintiff 
exceeds  the  value  of  the  stock  killed  or  injured, 
and  is  so  far  taking  and  appropriating,  without 
due  process  of  law,  the  property  of  the  defend- 
ant to  the  use  of  the  plaintiff,  which  use  is  pri- 
vate within  the  meaning  of  said  provision. 

3d.  Section  30  article  2,  of  the  Constitution 
of  tbe  State  of  Missouri,  In  that,  so  far  as  plain- 
tiff seeks  to  recover  In  excess  of  the  value  of  tbe 
stock  killed  or  Injured,  it  is  depriving  the  de- 
fendant of  Its  property  without  due  process  of 
law,  and  against  the  law  of  the  land. 

4tb.  Section  63,  article  4,  of  tbe  Constitu- 
tion of  the  State  of  Missouri,  in  that  it  Is  grant- 
ing to  a  class  of  persons,  of  which  plaintiff  is 
one,  a  special  and  exclusive  right,  privilege, 
and  Immunity. 

0th.  Section  7,  article  11,  of  the  Constitution 
of  the  Bute  of  Missouri,  In  that  It  is  giving  the 
clear  proceeds  of  the  penalty,  to  wit:  the 
amount  over  and  above  the  value  of  tbe  stock 
killed  or  injured,  to  the  plaintiff,  and  not  to  the 
school  fund,  as  provided  by  said  section,  and 
that  the  Legislature  has  provided  do  remedy, 
or  party  plaintiff,  for  the  recovery  of  such  pen- 
alty for  said  school  fund. 

But  the  court  overruled  the  objections  in 
each  instance,  as  they  were  mode,  and  the  de- 
fendant below  excepted  to  tbe  rulings.  A  mo- 
tion for  a  new  trial,  and  also  in  arrest  of  judg- 
ment, was  made  on  similar  grounds,  ana  was 
disposed  of  in  the  same  way  against  the  excep- 
tion of  the  defendant. 

The  case  being  taken  to  the  Court  of  Appeals 
of  St.  Louis,  the  Judgment  was  there  affirmed 
pro  forma  without  prejudice  to  either  party  in 
the  appellate  court,  both  parties  waiving  anyj 
error  in  such  affirmance.    The  case  was  then  i 


he  United  States.  Oct.  1'ehx, 

carried  to  the  Supreme  Court  of  the  Slate, 
where  the  judgment  of  the  lower  court  was  af- 
firmed after  full  consideration  and  argument;    (sis 
and  thereupon  this  writ  of  error  was  brought. 

Meurt.  A.  B.  Browns,  A.  T.  Britton  and 
Thoa.  J.  Portia,  for  plaintiff  in  error : 

Railroad  corporations  arc  "persona"  within 
tbe  meaning  of  the  term  as  used  in  the  Consti- 
tution, who  cannot  "  be  deprived  of  life,  liber- 
ty, or  property  without  due  process  of  law," 
and  who  are  entitled  to  "the  equal  protection  of 
the  laws." 

R.  R.  Tax  Cau,  8  Saw.  263;  Bank  of  U.  S. 
v.  Dereauz,  5  Cranch,  86  (9  U.  S.  bk.  8,  L.  ed. 
44);  Society,  etc.  v.  New  Haven,  8  Wheat.  464 
(21  U.  S.  bk.  6,  L.  ed.  662);  Marthall  v.  Bait.  A 
O.M.  B.  Co.  18  How.  314(67  U.  S.  bk.  14,  L.  ed. 
858);  Sinking  Fund  Oatet,  09U  S.718(Bk.25, 
L.  ed.  601). 

This  "  double  damage  "  Act  of  the  State  of 
Missouri  requires  the  railroad  to  make  a  dona- 
tion to  individuals. 

It  deprives  this  Corporation  of  its  property 
without  due  process  of  law,  and  denies  to  it  tbe 
equal  protection  of  tbe  laws. 

Colt  v.  La  Orange,  118  U.  8.  7  (Bk.  28,  L.  ed. 
808);  Si.  Louis  Co.  Ct.  v.  Griswold,  58  Mo.  175. 

The  statute  is  not  a  penal  one.  Statutes 
which  stand  upon  the  police  power  of  the  State 


ly  penal. 
Tim.  6B6 


Cooley,  Const.  Xim.  5B6.  See  also  Potter's 
DwarriH,74;  Reedy.  NorthUdd,  18  Pick,  94. 

Mr.  T.  K.  Skinker,  for  defendant  in  error: 

The  Fourteenth  Amendment  has  ooiipplica- 
tion  to  this  case,  since  no  question  of  discrimi- 
nation against  the  negro  race  is  involved. 

Slaughter  House  Cam,  16  Wall.  86  (88  TJ.  6. 
bk.  21,  L.  ed.  884);  Strauder  v.  Wat  Virginia, 
100  TJ.  B.  808  (Bk.  25,  L.  ed.  664);  Seal  v.  Dela- 
ware, 108  U.  S.  870, 886  (Bk.  26.  L.  ed.  567. 670). 

The  statute  In  question  does  not  deny  to  the 
plaintiff  in  error  the  equal  protection  of  the  laws. 

Tredicay  v.  B.  B.  Co.  48  Iowa,  527;  Johnson 
V..B.  ft.  Co.  28  Minn.  426;  Farretl  v.  Union 
Trust  Co.  77Mo.475;Stotev.  Matthewi.WMo. 
528;  SoonEingy.  Crmeley,  118  TJ.  S.  703  (Bk. 
38.L.  ed.  1145);  Barbier  v.  ConnoUu,  113  TJ.  S. 
27  (Bk.  28,  L.  ed.  928);  B.  B.  Co.  v.  Richmond, 
86  U.S.  521  (Bk.  24,  L.  ed.  TMJiJRw  Orleaiu 
v.  Dubarry,  38  La.  An.  481;  B.  C.  89  Am.  Rep. 
278;  Cincinnati,  etc.  B.B.  Go.v.  Commonwealth, 
11  Ky.  492. 

It  does  not  deprive  tbe  plaintiff  in  error  of 
his  property  without  due  process  of  law. 

Walker  v.  Saurind,  92  TJ.  S.  90  (Bk.  23,  L. 
ed.  678);  Datideon  v.  New  Orleant,  96  U.  S.  97 
(Bk.  24.  Led. 616). 

The  statute  in  question  is  a  police  regulation. 
Its  object  is,  by  compelling  railroad  companies 
to  fence  their  lines,  to  keep  live  stock  out  of 
the  way  of  trains,  and  thus  afford  greater  se- 
curity to  the  traveling  public,  to  property  In 
transit  and  to  the  stock  Itself. 

State  v.  MattUwi,  44  Mo.  ESl,  529;  FUteher 
v.  ft.  B.  Co.  73  Mo.  148;  RckOc  v.  R.  B.  Co.  74 
Mo.  488.441. 

In  the  exercise  of  tbe  police  power,  the  Leg- 
islature may  impose  upon  a  wrong  doer -a  lia- 
bility, recoverable  in  a  civil  action  at  the  nuit 


f  the 


party  injured,  beyond  thatof  responding 
'  to  the  amount  of  the  damage  he  baa 

lima 
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ft  is  for  tbe  Legislature  to  determine  whether 
offenses  shall  be  punished  in  this  way  or  in 
some  of  tbe  modes  in  which  crime  is  ordinarily 
punished. 

Houston,  etc.  B,  B.  Oo.  v.  Barry,  18  Am.  & 
Eng.  R.  H.  Cas.  604;  Trie*  y.  B.  R.  Oo.  49  Ho. 
440;  Peoria,  etc.  R.  R.  Co.  v.  Duggan,  108  111. 
537;  Johnson  v.  B.  R  Co.  29  Minn .  426. 

The  following  cases  will  be  found  to  sustain 
to  the  fullest  extent  similar  legislation: 

Cairo,  etc.  R.  B.  Co.  v.  Warrington,  92  Dl. 
157;  Cairo,  tit.  R.  R.  Co.  v.  People*,  92  111.  97; 
Tredway  v.  B.  B.  Co.  48  Iowa,  537;  Jonet  v.  " 
R.  Oo.  10  Iowa,  6;  Little  Rock,  etc.  R.  Co. 
Payne,  33  Ark.  818;  Peoria,  etc.  R.  B.  Oo. 
Duggan,  109  111.  637;  Santa*  Pacific  B.  R.  Oo. 
v.  Mower,  16  Kan.  578. 

In  Craig  v.  Oerrish,  58  N.  H,  513,  and  In 
Quimby  v,  Woodbury,  1  New  Eng.  Rep.  58, 
statute  authorizing  recover;  of  double  damag 
for  a  dog  bite  was  held  to  be  penal,  and,  for 
that  reason,  not  unconstitutional. 

See  also  Mo.  Pacific  R.  Oo.  v.  Haley,  35  Kan. 
35,  63;  Brown  v.  Swintford,  44  Wis.  282,  287; 
S.  0.  7  Cent.  L.  J.  208;  28  Am.  Rep.  582;  Le 
Forest  v.  Tolman,  117  Mass.  110. 

The  Fourteenth  Amendment  does  not  inter- 
fere with  the  police  power  of  the  States. 

Barbier  v.  Connolly,  113  U.  8.  27, 31  (Bk.  28, 
L.  cd.  928,  924);  Rartemeyer  v.  Java,  18  Wall 
129,  188  (85  U.  8.  bk.  31,  h.  ed.  929,  932); 
County  of  San  Mateo  v.  R.  R.  Co.  17  Fed.  Rep. 
723,  741. 

The  dominancy  of  tbe  police  power  over  all 
other  considerations  has  been  strongly  asserted 
by  this  court. 

Stone  v.  Mississippi,  101  U.  8.  814  (Bk.  25, 
L.  ed.  1079);  Fertilizing  Oo.  v.  Hyde  Park,  97 
U.  8.  659  (Bk.  24,  L.  ed.  1036);  Beer  Oo.  v.  Mas- 
sachusetts, 97  U.  8.  36,  32  (Bk.  24,  L.  ed.  989, 
991);  Butcheri  Union  Co.  v.  Gretcent  City  Co. 
Ill  U.  8. 746  (Bk.  28,  L.  ed.  685). 

18]         Mr.  Justice  Field,  having  suited  the  case, 
delivered  the  opinion  of  the  court : 
The  ruling  below  on  the  objections  to  the 

Ifti     validity  of  the  statute  of  Missouri,  so  far  as 
they  are  founded  on  its  asserted  conflict  with 
the  Constitution  of  that  State,  is  not  open 
review  here.    As  the  case  comes  from  a  sti 
court,  our  jurisdiction  is  limited  to  the  objt 
lion  that  the  statute  violates  the  1st  section  .. 
the  XlVth  Amendment  of  tbe  Constitution  of 
tbe  United  States,  in  that  it  deprives  tbe  defend- 
ant of  property  without  due  process  of  law,  so 
far  as  it  allows  a  recovery  of  damages  for  stock 
killed  or  injured  in  excess  of  its  value,  and  also 
in  tbat  it  denies  to  the  defendant  the  equal  pro- 
tection of  the  law9. 

That  section,  in  declaring  that  no  State  shall 
"deprive  any  person  of  life,  liberty  or  property 
without  due  process  of  law,"  differs  from  simi- 
lar clauses  in  the  Constitution  of  every  State, 
only  in  that  they  apply  merely  to  the  state  au- 
thorities. Tbe  same  meaning,  however,  must 
be  given  to  the  words  "due  process  of  law," 
found  in  all  of  them. 

It  would  be  difficult  and  perhaps  impossible 
to  give  to  those  words  a  definition,  at  once  ac- 
curate, and  broad  enough  to  cover  every  case. 
This  difficulty  and  perhaps  Impossibility  was 
referred  to  by  Mr.  Justice  Miller  in  Davidson 
v.  New  Orleans,  where  the  opinion  waa  ez- 
il&  U.  S- 


pressed  that  it  is  wiser  to  ascertain  their  intent 
and  application  by  the  "gradual  process  of 
Judicial  inclusion  and  exclusion,  as  the  cases 
presented  for  decision  shall  require,  with  the 
reasoning  on  which  such  decisions  may  be 
founded?'  96  U.  8.  97-104  [Bk.  24,  L.  ed. 
616-620]. 

In  England  tbe  requirement  of  due  process 
of  law,  in  cases  where  life,  liberty  and  property 
were  affected,  was  originally  designed  to  secure 
the  subject  against  the  arbitrary  action  of  the 
Crown,  and  to  place  him  under  the  protection 
of  the  law.  The  words  were  held  to  be  the 
equivalent  of  "  law  of  the  land."  And  aslmi- 
lar  purpose  must  be  ascribed  to  them  when  ap- 
plied to  a  legislative  body  in  this  country ;  that 
is,  that  they  are  intended,  in  addition  to  other 
guaranties  of  private  rights,  to  give  increased 
security  acainst  the  arbitrary  deprivation  of 
life  or  liberty,  and  the  arbitrary  spoliation  of 

eroperty.  But,  from  tbe  number  of  <nw»n«f 
i  which  these  words  are  invoked  to  set  aside 
the  legislation  of  the  States,  there  is  abundant 
evidence,  as  observed  by  Mr.  Justice  Miller  in  _ 

tbe  case  referred  to,  "that  there  exists  some    l>>«0 
strange  n. 


It  seems,  as  be  states,  to  be  looked  upon  " 
means  of  bringing  to  the  teat  of  the  dec 
of  this  court  tbe  abstract  opinions  of  every  un- 
successful litigant  in  a  state  court,  of  the  Jus- 
tice of  the  decision  against  him,  and  of  the 
merits  of  the  legislation  on  which  such  a  deci- 
sion may  be  founded."  This  language  waa 
used  in  1877,  and  now,  after  the  lapse  of  eight 

G-ars,  it  may  be  repeated  with  an  expression  of 
creased  surprise  at  the  continued  misconcep- 
tion of  the  purpose  of  the  provision. 

If  the  laws  enacted  by  a  State  be  within  tbe 
legitimate  sphere  of  legislative  power,  and  their 
enforcement  be  attended  with  the  observance 
of  tbose  general  rules  which  our  system  of  ju- 
risprudence prescribes  for  tbe  security  of  pri- 
vate rights,  tbe  harshness,  injustice  and  op- 
pressive character  of  such  laws  will  not  Invali- 
date them  as  affecting  life,  liberty  or  property 
without  due  process  of  law.  Within  the  pres- 
ent century,  the  punishment  of  death  or  long 
Imprison  men  twos  inflicted  in  England  for  many 
offenses  which  are  not  now  visited  with  any 
rer  penalty  than  a  fine  or  a  short  confine- 
ment, yet  no  one  has  ever  pretended  that  life  or 
liberty  was  taken  thereby  without  due  process 
of  law.  And  it  often  happens  that  heavy  and 
oppressive  burdens  are  imposed  by  statute  upon 
residents  of  cities  and  counties,  not  merely  le 
meet  the  necessary  expenses  of  government,  but 
for  buildings  and  improvements  of  doubtful  ad- 
vantage, which  sometimes,  as  in  changing  the 
grade  of  streets,  seriously  depreciate  the  value) 
of  property.  Yet  if  no  rule  of  justice  is  vio- 
lated In  tbe  provisions  for  tbe  enforcement  et 
such  a  statute,  its  operation,  in  lessening  the 
value  of  tbe  property  affected,  does  not  bring 
It  under  the  objection  of  depriving  a  person  o? 

Eroperty  without  due  process  of  law.  It  la 
ardly  necessary  to  say  that  the  hardship,  im 
policy,  or  Injustice  of  state  laws  is  not  neces- 
sarily an  objection  &o  their  constitutional  va- 
lidity; and  that  the  remedy  for  evils  of  tbat 
character  is  to  be.  sought  from  State  Lcgisla, 
tures.  Our  Jurisdiction  cannot  be  invoked  tin- 
ome  right  claimed  under  tbe  Conitituiinii, 
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ivaded. 

l  can  be 

found  from  ever;  act  of  ill  advised  and  oppres- 
sive state  legislation. 

It  Is  the  duty  of  every  State  to  provide.  In 
the  administration  of  justice,  for  the  redress  of 

Crivate  wrongs;  yet  the  damages  which  should 
e  awarded  to  the  injured  parly  are  Dot  always 
readily  ascertainable.  They  are  iu  many  cases 
a  matter  of  conjectural  estimate,  in  relation  to 
which  there  may  be  great  differences  of  opinion. 
The  general  rule  undoubtedly  is  thai  Ihcy  should 
be  precisely  commensurate  with  the  injury. 
Yet,  iu  England  and  in  this  country,  they  naye 
been  allowed  in  excess  of  compensation,  when- 
ever malice,  gross  neglect,  or  oppression  has 
caused  or  accompanied  the  commission  of  the 
injury  complained  of.  "The  law."  says  Sedg- 
wick in  his  excellent  treatise  on  Damages,  "per- 
mit* the  jury  to  give  what  it  terms  punitory, 
vindictive,  or  exemplary  damages;  in  other 
words,  blends  together  the  Interests  of  society 
and  of  the  aggrieved  individual,  and  gives  dam- 
ages, not  only  to  recompense  the  sufferer  but 
to  punish  the  offender."  The  discretion  of  the 
juryin  such  cases  is  not  controlled  by  any  very 
definite  rules;  yet  the  wisdom  of  allowing  such 
additional  damages  to  be  given  is  attested  by 
the  long  continuance  of  the  practice.  "We  are 
aware/said  Mr.  Juttice  Grier,  in  Day  v.  Wood- 
•eorth,  speaking  for  this  court,  "that  the  pro- 
priety Of  this  doctrine  has  been  questioned  by 
gome  writers;  but  If  repeated  judicial  decisions 
'or  more  than  a  century  are  to  be  received  as 
the  best  exposition  of  what  the  law  Is,  the  ques- 
tion will  not  admit  of  argument  By  the  com- 
mon as  well  as  by  statute  law,  men  are  often 
punished  for  aggravated  misconduct  or  lawless 
acts  by  means  of  a  civil  action,  and  the  dama- 
ges, inflicted  by  way  of  penalty  or  punishment, 
given  to  the  party  Injured."  18  How.  871  [54 
U.  S.  t>k.  14,  L.  ed.  1851.  See  also  Milwaukee 
and  St.  Paul  Railway  Co.  v.  Aw  91  U.  S. 
489  [Bk.  23,  L.  ed.  874]. 

For  injuries  resulting  from  a  neglect  of  du- 
"es,  in  the  discharge  of  which  the  public  Is  in- 


gress negligence,  for  any  neglect  of  duties  im- 
posed for  the' — •---'---  -'  '•■'■- 
culpable,  and  ■ 
The  law  of  Missouri,  in  requiring  railroad 


e  'protect!' 
1  deserves 


r  property  i 


corporations  to  erect  fences  where  their  roads 
pass  through,  along  or  adjoining  inclosed  or 
cultivated  fields  or  uninclosed  lands,  with  open- 
ings «  gates  at  farm  crossings,  and  to  construct 
and  maintain  cattle  guards,  where  fences  are 
required,  sufficient  to  keep  horses,  cattle  and 
other  animals  from  going  on  the  roads,  imposes 
a  duty  in  the  performance  of  which  the  public 
is  largely  interested.  Authority  for  exacting  it 
Is  found  in  the  general  police  power  of  the 
State  to  provide  against  accidents  to  life  and 
property  in  any  business  or  employment, 
whether  under  the  charge  of  private  persons  or 
of  corporations.  Under  this  power  the  State, 
or  the  municipality  exercising  a  delegated  au- 
thority, prescribes  the  manner  in  which  build- 
ings In  cities  shall  be  constructed,  and  the  thick- 
ness and  height  of  their  walls;  excludes  the  use 
of  all  inflammable  materials;  forbids  the  storage 


therein  of  powder,  nitroglycerine,  and  other  cx- 

Slosive  substances,  and  compels  the  removal  of 
ecayed  vegetable  And  animal  matter,  which 
would  otherwise  infect  the  air  and  engender  dis- 
ease. In  few  instances  could  the  power  be  more 
wisely  or  beneficently  exercised  than  In  com- 
pelling railroad  corporations  to  inclose  thei~. 
roads  with  fences,  having  gates  at  crossings,  and 
cattle  guards.  The  speed  and  momentum  of 
the  locomotive  render  such  protection  against 
accident  In  thickly  settled  portions  of  the  coun- 
try absolutely  essential.  The  omission  to  erect 
and  maintain  such  fences  and  cattle  guards  in 
the  face  of  the  law  would  justly  he  deemed 
gross  negligence,  and  If,  In  such  cases,  where 
injuries  to  property  are  committed,  something 
beyond  compensatory  damages  may  he  awarded 
to  the  owner  by  way  of  punishment  tor  the  com- 
pany's negligence,  the  Legislature  may  fix  the 
amount  or  prescribe  the  limit  within  which  the 
jury  may  exercise  their  discretion.  The  ad- 
ditional damages  being  by  way  of  punishment. 
It  is  clear  that  the  amount  may  be  thus  fixed; 
and  it  la  not  a  valid  objection  that  the  sufferer 
instead  of  the  State  receives  them.  That  Is  a 
matter  on  which  the  company  has  nothing  to 
say.  And  there  can  be  no  rational  ground  for 
contending  that  the  statute  deprives  it  of  prop- 
erty without  due  process  of  law.  The  statute 
only  fl  xes  the  amount  of  the  penalty  in  damages 

R ro  portions  te  to  the  injury  inflicted.  In  actions 
>r  the  injury  the  company  is  afforded  every  fa- 
cility for  presenting  its  defense.  The  power  oi 
the  State  to  impose  fines  and  penalties  for  a  vio- 
lation of  its  statutory  requirements  is  coevn. 
with  government;  and  the  mode  in  which  they 
shall  be  enforced,  whether  at  the  suit  of  e 
private  party,  or  at  the  suit  of  the  public,  and 
what  disposition  shall  be  made  of  the  amount 
collected,  are  merely  matters  of  legislative  dis- 
cretion. The  statutes  of  nearly  every  State  of 
the  Union  provide  for  the  increase  of  damages 
where  the  injury  complained  of  results  from 
the  neglect  of  duties  Imposed  for  the  better  se- 
curity of  life  and  property,  and  make  that  in- 
crease in  many  cases  double,  in  some  cases  treble 
and  even  quadruple  the  actual  damages.  And 
experience  favors  this  legislation  as  the  most 
efficient  mode  of  preventing,  with  the  least  in- 
convenience, the  commission  of  injuries.  The 
decisions  of  the  highest  courts  have  affirmed  the 
validity  of  such  legislation.  The  injury  actu- 
ally received  is  often  so  small  that  in  many  cases 
no  effort  would  be  made  by  the  sufferer  to  ob- 
tain redress,  if  the  private  interest  were  not  sup- 
ported by  the  Imposition  of  punitive  damages. 
The  objection  that  the  statute  of  Missouri 
violates  the  clause  of  the  XIV th  Amendment, 
which  prohibits  a  Stite  to  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of 
the  laws,  is  as  untenable  as  that  which  we  have 
considered.  The  statute  makes  no  discrimina- 
tion against  any  railroad  company  in  Its  require- 
ments. Each  company  is  subject  to  the  same 
liability,  and  from  each  the  same  security,  by 
the  erection  of  fences,  gates,  and  cattle  guards, 
is  exacted,  when  its  road  passes  through,  along 
or  adjoining  inclosed  or  cultivated  fields  or  un- 
inclosed lands.    These  is  no  evasion  of  the  nils 
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QmnoOg,  118  U.  B.  27  IBk.  28, 1,.  od.  023],  and 
Soon  Ring  v.  Crowley,  Id.  708  [Bk.  38,  L.  ad. 
1US]. 

Judgment  affirmed. 
True  copy.  Teat: 

Juki  H.McKeunoy,  Clerk,  Bop.  Oontt,  V.B. 


[583]     Missouri  Pacific  Railwat  Cokfabt,  I%f. 
in  Err., 


Viscrcsx  Tbbby. 
[No.  57.] 


Jfe*rr».  A,  B.  Browne,  A,  T.  Britton  and 
TIiob.  J.  Portia,  for  plaintiff  In  error. 
Mcurt.  Geo.  P.  B.  Javekaon  and  Q.  O. 

Ve»t,  for  defendant  in  error. 

Tbia  case  involves  the  same  qnestion*  pre- 
sented and  determined  in  Mi—aim  Pacific  Rail- 
way Company  v.  Burnt*  [ante,  468].  The  jvdg- 
*  .-(>  tkefqfbrt,  ctflrmed. 

—  T.  McKemjey,  Clerk,  Sup.  Court,  O.  B. 


I1MI     JOHN  W.  TRAER  kt  al.,  P&t-  in  Err, 


HENRY  CLEWS. 

[See  &  O,  Reporter's  ed.,  BS-SO.) 


1.  This  court  has  Jurisdiction  of  a  controversy  in- 
rulTing  a  dispute  u  to  the  validity  of  a  trmMfer  by 
•  truetea  In  bankruptcy,  and  a  question  Inrohrtne 
the  UmltaUon  prescribed  If-  i*-T=S==-  «  - 

1.  Upon  tbetacttof  the 


Court  of  Lion  County  Iowa,  against  John  W. 
Traer  and  others,  to  recover  the  value  of  flftv 
sbares,  of  $1,000  each,  of  capital  stock  In  the 
Cedar  Rapids  No rth western  Co os'juel ion  Com- 
pany, ana  the  dividend*  which  bad  been  de- 
clared thereon.  The  stock  had  been  originally 
subscribed  and  owned  by  Clews.    The  con- 


camber,  1878,  and  v:<00  in  January,  1874,  and 


thereon,  passed  to  J.  Nelson  Tappan, 

trustee  of  his  bankrupt  estate.  In  February, 
1875,  the  construction  company  went  into  vol- 
untary dissolution  and  liquidation,  and  John 
W.  Traer,  John  P.  Ely  and  William  Green 
were  appointed  trustees  to  settle  up  Its  affairs  [529] 
and  divide  Its  assets  among  its  stockholders,  ac- 
cording to  their  interest  therein.  Traer,  know- 
ing that  the  dividends  above  mentioned  had 
been  declared,  and  the  same  being  unknown  to 
Clews  and  Tappan,  his  trustee  in  bankruptcy, 
on  March  4,  1876,  for  the  consideration  of 
$1,200,  through  the  Intervention  of  one  Arm- 
strong,  who  did  not  disclose  his  agency,  pur- 
chased of  Tappan,  the  trustee,  the  fifty  shares 
of  stock  above  mentioned.  Traer  alleged,  and 
''  appeared,  that  the  purchase  whs  made  by  him 

r  hi*  wife,  Mrs.  Ella  D.  Traer. 

Afterwards,  on  December  0, 1877,  Tappan, 
the  trustee  in  bankruptcy,  assuming,  as  it  may 
be  supposed,  that  the  safe  of  the  stock  made  at 
the  instance  of  Armstrong  was  void  for  fraud, 
sold  all  his  claims  and  demands  on  account  of 
the  stock  to  Clews,  who,  on  January  17, 1878, 
brought  this  suit.  John  W.  Traer  and  others, 
who  bad  been  officers  and  trustees  of  the  con- 
struction company,  were  made  defendants  to 
the  original  petition.  The  defendants  demurred 
to  the  petition  on  the  ground  that  it  did  not 
state  facts  sufficient  to  entitle  the  plaintiff  to 
the  relief  demanded.     The  court  overruled  the 


(he  fraud  of  the  purchasers. 

8.  Where  fraud  htlio  foundation  of  the  action,  the 
limitation  of  two  yeers  under  the  Bankrupt  Act 
it  begin  to  run  In  the  absence  of  nefflsjeaM 

as  of  the  -'-'-•■» ""--  -" --"■■- 

"■"Si, 

»  Mil  for"rrinrt~(ii 

void,  a  conveyance  of  property 
the  grantee  may  have  to  bring;  suit 
riant  to  the  proper^  conveyed. 

5.  One  who  has  been  adjudicated* ...,. , 

purchase  property  surrendered  by  him  prior  to  hi* 
actual  discharge. 

[No.«J 
Argued  Sot.  9, 10, 188$.  Decided  Son.  t3, 1885. 

[N  ERROR  to 
l  Stale  of  Iowa. 

Statement  of  the  case  by  Mr.  Juttiee  Woods; 

Henry  Clews,  the  defendant  in  error,  on  Jan- 
uary 17, 1878,  brought  this  suit  In  the  Circuit 


.   _ _   o  with  the 

sua*  Traer  r.  Clews, see  Lew*  v.  Bell, SB 

C.  a  (17HowJ.ai«,  bk.  la,a»,  not*.   SeeateoMc- 
■neken  v.  Perm,  M  V.  B  OS  How.),  607,  bic  IS,  tOi, 

MTJ7S..  •  How.),* 

llfi  U.  & 


i  petition  by  making  her  a  party  defendant 
_  his  suit  Upon  final  hearing  in  the  Circuit 
Court  for  Linn  County,  the  suit  was  dismissed 


as  to  all  the  defendants  except  John  W.  Traer 
and  Ella  D.  Traer,  and  judgment  was  rendered 
against  them  for  $15,000.  Traer  and  his  wife 
appealed  from  this  Judgment  to  the  Supreme 
Court  of  Iowa,  which  affirmed  the  judgment  of 
the  Circuit  Court.  By  the  present  writ  of  er- 
ror, Traer  and  wife  ask  a  review  of  the  judg 
meat  of  the  Supreme  Court  of  low*. 

Mean,  duu-le*  A.  Olsu-k  and  N.  M.  Hub- 
bard, for  plaintiffs  in  error: 

The  decisions  fully  sustain  the  Jurisdiction  of 
this  court. 

ifino  (Meant  R.  Co.  v.  Delamore,  114  TJ.  8. 
601  (Bk.  SO,  L.  ed.  244);  Factor*,  etc  Int.  Co. 
v.  Murphy,  111  TJ.  S.  741  (Bk,  28,  L.  ed.  688); 
Ray  v.  Sorteworthy,  28  Wall.  128  (80  U.  8.  bk. 
S3,  L.  ed.  110);  see  also  Orapo  v.  Kelly,  10  Wall. 
till  183  U.  S.  bk.  21,  L.  ed.  430);  Green  v.  Fun 
Batkirk,  B  Wall.  314  (79  U.  6.  bk.  18,  L.  ed. 
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HOI):  Bharpt  t.  Doyle,  103  U.  8.  688  (Bit.  26, 
Led.  878). 

The  bar  was  complete  as  to  Mrs.  Traer  when 
the  tuit  against  her  was  commenced. 

Bailey  v.  Glover,  21  Wall.  846  (88  U.  S.  bk. 
39,  L.  ed.  688);  Oifford  v.  Helm*,  88  U.  S.  248 
(Bk.  26,  L.  ei  67). 

Where  fraud  and  concealment  are  relied  upon 
to  take  a  case  out  of  the  Statute  of  Limitations, 
this  court  lays  down  the  rule  as  follows: 

"The  plaintiff  is  held  10  stringent  rules  of 
pleading  and  evidence,  and  especially  must 
there  be  distinct  averments  as  to  the  time  when 
the  .fraud,  mistake,  comvalment  or  misrepre- 
sentation was  discovered,  and  what  the  discov- 
ery is,  so  that  the  court  may  clearly  see  whether 
by  ordinary  diligence  the  discovery  may  not 
have  been  made  oef ore." 

Wood  v.  Carpenter,  101  L".  S.  185  (Bk.  26,  L. 
•4  8071 

The  Statute  of  Limitations  continued  to  run 
until  the  new  cause  of  action  was  pleaded. 

Botmet  v.  Trout,  7  Pet.  218  (S3  U.  8.  bk.  8, 
L.  ed.  663);  Gorman  v.  Circuit  Judge,  27  Mich. 
189;  People  v.  Judge  Cir.  Ct.  80  Mich.  229;  I. 
C.  B.  A  Go.  v.  Cobb,  64  111.  140;  Comrt.  etc, 
v.  Andrea*,  18  Ohio  Bt.  49;  Skowhegan  Bank  v. 
Cutler.  49  Me.  815;  Woodward-v.  Ware,  87  Me. 
664;  Woodbridge  v.  Hathaway,  48  Texas,  880; 
Lantford  v  Beott,  61  Ala.  657;  Morbtev.  Bind*, 
B7  Me.  208;  Baathorn  v.  State,  67  Ind.  886;  SW- 
ma  R.  R.  Co.  v.  Lacey,  49  Ga.  106. 
'Does  the  instrument  under  which  Clews 
claim*  give  him  any  right  to  set  aside  the  as- 
signment under  which  Mrs.  Traer  claims,  for 
fraud  In  its  procurement? 

"Where  an  equitable  interest  has  been  as- 
signed in  order  to  give  the  assignee  a  loeu* 
ttandi  judido  in  a  court  of  equity,  the  patty  as- 
signing such  rights  must  have  some  substantial 
possession,  some  capability  of  personal  enjoy- 
ment, and  not  a  mere  naked  right  to  overset  a 
legal  instrument,  to  maintain  a  suit." 

Brace  v.  Heid,  8  G.  Greene,  428. 

This  decision  baa  never  been  denied  or  over- 
ruled by  the  Supreme  Court  of  Iowa. 

Sustaining  the  same  view  in  New  York 
French  v.  Bhotuell,  5  Johns.  Ch.  666;  Same  Cote 
affirmed,  20  Johns.  668;  Shufdt  v.  Shufdt,  9 
Paige,  Ch.  144,  146. 

The  English  cases  are  the  same  way. 

In  Be  Boghton  v.  Money,  L.  R.  3  Ch.  App. 
169,  it  was  said:  "The  right  to  complaii  " 
fraud  is  not  a  marketable  commodity. 

White  v.  BUI,  L.  B.  4Eq.  Cas.  365;  Pro** 
Bdmonde,  1  T.  &  C.  (Ex.  Eq.)  481;  see  also 
Bruth  v.  Sweet,  88  Mich.  578;  Liekinmn  v.  Sea- 
ler, 44  Mich.  681;  Crocker  v.  Bellangee,  6  Wis. 
643;  M.  A  M.  R.  Co.  v.  R.  Co,  80  Wis.  174. 

This  rule  has  been  upheld  in  this  court  upon 
K  full  review  of  the  authorities. 

Graham  v.  B.  Co.  103  U.  S.  148  (Bk.  36,  L. 
ed.  106). 

That  the  assignment  of  the  stock  and  divi- 
dends in  blank  passed  title  to  Mrs.  Traer  does 
not  admit  of  question. 

Johntton  v.  Lafiin,  103  U.  8.  800  (Bk.  36,  L. 

*   ™3)-  Nat.  Bank  v.  Wattontoum  Bank,  106 


The  court  below  declared  the  assienmei 

Mrs.  Traer  of  the  stock  and  dividends  void.  At 
most  it  was  voidable. 


Tain  Lick  Oil  Co.Y.Marbury.Ol  TJ.  8.  587  {Bk. 
i,  L.  cd.  828):  Thoma*  v.  Broanville,  etc.  B, 
i.  Co.  109  U.  S.  524  (Bk.  37,  L.  ed.  1019);  War- 
til  v.  B.  B,  Co.  103  U.  8.  651  (Bk.  26,  L.  ed. 
609);  Pneumatic  Ga*  Co.  v.  Berry,  113  TJ.  a 
337  (Bk.  26,  L.  ed.  1005). 

Vhen  a  party  desires  to  rescind  on  the 
ground  of  mistake  or  fraud  he  must  upon  dis- 
covery of  the  facts  at  once  announce  his  Inten- 
tion and  adhere  to  it." 

Grime*  v.  Bander*.  88  TJ.  8.  63  (Bk.  33,  L 
ed.  802),  and  many  authorities  there  cited. 

''The  party  who  would  disaffirm  a  fraudu- 
.__t  contract  must  return  whatever  he  has  re- 
ceived upon  it.  This  I*  a  plain  and  Just  prin- 
ciple. He  cannot  bold  on  to  such  part  of  the  con- 
tract as  may  be  desirable  on  his  part,  and  avoid 
the  residue,  but  must  rescind  in  tola,  if  at  all." 

Motion  v.  Bonet,  1  Denio,  74. 

"If  he  be  silent  and  continue  to  treat  the  prop- 
erty as  his  own  he  win  be  held  to  have  waived 
the  objection,  and  will  be  conclusively  bound 
by  the  contract,  as  if  the  fraud  or  mistake  had 
not  occurred." 

Grymee  v.  Bander*,  93  TJ.  a  62  (Bk.  88,  L 
ed.  803);  see  also  Coolidge  v.  Brigham,  1  Met. 
647;  Parley  y.  Batch,  88  Pick.  286;  Thayer  v 
Turner,  8  Met.  603;  Boaen  v.  Schvier,  41  Dl 
19S;  Ayre*  v.  Hewitt,  IS  Me.  281;  Buckenauf, 
Horney,  12  Dl.  888;  Oooley  v.  Harper,  4  lad. 
466;  Moore  v.  Bare,  11  Iowa,  308;  Montgomery 
v.  Gibb*.  40  Iowa,  6S6;  Rynear  v.  Nettin,  8  G. 
Greene  (Iowa),  815;  Baker  v.  Bobbin*,  2  Denio, 
188;  BUbee  v.  Ham,  47 Me.  643;  Potter*.  Mon- 
mouth In*.  Co.  68  Me.  448. 

Meter*.  Frank  G.  Clark  and  Llewellyn 
Deane,  for  defendant  in  error: 

The  right  to  bring  an  action  to  force  a  trus- 
tee to  account,  or  to  set  aside  as  void,  or  void- 
able, a  purchase  made  by  atrusteeof  his  cestui 
que  trutt,  or  to  set  aside  any  dealings  of  trustee 
with  trust  property,  or  to  have  a  decree  that  the 
purchase  shall  be  held  to  have  been  made  for 
the  beneficiary,  is  not  a  persona]  right,  but 
passes  to  heirs,  or  a  receiver,  or  is  assignable. 

Idding*  v.  Bruen,  4  Sandf.  Ch.  343;  Moore  v. 
Moore,  5  N.  T.  256;  8.  C.  4  Sandf.  Ch.  88 ;  Wonl 
v.  Smith,  8  Sandf.  Ch.  692;  Jewett  v.  Miller,  10 
N.  Y.  402;  Conger  v.  Ring,  11  Barb.  856;  McMa- 
hon  v.  Allen,  86  N.  Y.  408. 

A  claim  for  money  or  property  obtained  by 
false  or  fraudulent  representations  is  assignable, 
so  as  to  vest  in  the  assignee  the  right  of  action 
such  as  the  assignor  had  before  the  assignment. 

Zogbaum  v.  Parker,  66  Barb.  841 ;  Cvmegm  v. 
Vane,  1  Pet  209  (36  0.  8.  bk.  7,  L.  ed.  116); 
Gray  v.  McCaUieter,  50  Iowa,  498;  see  also 
Haight  v.  Hayt,  19  N.  Y.  464;  and  MeMal.on 
v.  Allen,  85  N.  Y.  408;  Stewart  v.  Bnldertton, 
10  Kan.  131;  hazard  v.  Wheeler,  32  Cal.  189; 
Couillard  v.  Johmon,  24  Wis.  633;  Tyeon  ▼. 
McGuinea*.  25  Wis.  666;  Sinn  v.  CorUtt,  86 
Mich.  318.] 

"It  is  the  settled  doctrine  of  courts  of  equity 
that  the  Statute  of  Limitations  only  begins  to 
run,  In  case  of  fraud,  from  the  time  of  the  dis- 
covery of  the  fraud,  and  not  before." 

7  Wait,  Act  &  Def.  243  and  citations;  Bali- 
win  v.  Tattle.  88  Iowa,  66. 

Mr.  Juttice  Woods  delivered  the  opinion  of 
the  court : 
The  defendant  in  error  questions  the  Jurlsdlo- 
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Hon  of  this  court.  As  the  record  shows  that 
the  plafotifni  in  error  dispute  the  validity  of  a 
transfer  to  the  defendant  In  error  of  the  prop- 
erty in  controversy,  made  to  him  by  a  trustee 
In  bankruptcy,  appointed  under  and  deriving 
[534]  h18  authority  from  the  Bankrupt  Acl,  and  as 
the  question  Is  made  whether  the  suit  Is  barred 
by  the  limitation  prescribed  by  the  same  Act, 
we  are  of  opinion  that  the  jurisdiction  of  the 
court  to  decide  these  questions  Is  clear.  Fac- 
tor* In*.  Go.  v.  Murphy,  111  U.  8.  738  [Bk.  28, 
L.  ed.  68ai;  New  OrUaniB.  R.  Co.  v.  Delamort, 
114  U.  S.  601  [Bk.  26,  L.  ed.  344]. 

The  record  does  not  leave  it  in  doubt  that 
the  purchase  by  Traer  from  Tappan  of  the 
rights  incident  to  the  stock  in  the  construction 
company  belonging  to  the  bankrupt  estate  of 
Clews  was  brought  about  by  the  fraudulent 
practices  of  Traer,  As  stated  by  the  Supreme 
Court  of  Iowa,  he  was  a  stockholder,  officer 
and  trustee  of  the  construction  company,  and 
had  been,  from  the  first,  actively  engaged  in 
the  management  of  its  affairs.  As  trustee  he 
was  solely  intrusted  with  the  custody  of  the 
assets,  books,  and  papers  of  the  corporation, 
and  had  full  and  complete  knowledge  of  all 
matters  pertaining  to  the  assets  and  business  of 
the  company.  He  knew  that  the  plaintiff  or 
his  bankrupt  estate  was  entitled  to  dividends 
amounting  to  at  least  $10,500,  received  by 
Traer  upon  entering  upon  the  discharge  of  his 
duties  as  trustee.  The  assets  of  the  company, 
much  of  them  being  in  money,  he  held  as  a 
trustee  for  the  stockholders,  'being  so  consti- 
tuted by  the  act  of  dissolution  of  the  corpora- 
tion. He  misrepresented  the  value  of  these  as- 
sets to  both  Tappan  and  Clews,  and  induced 
them  to  believe  that  the  sum  to  which  they 
were  entitled  did  not  greatly  exceed  $1,200  in 
value,  the  amount  of  the  consideration  of  the 
assignment  of  the  stock  by  Tappan.    Be 


Tappan  that  the  purchase  was  made  for  Traer 
or  ius  wife.  These  agents  knew  that  they  were 
making  the  purchase  for  Traer  or  his  wife,  and 
neither  of  them  at  any  time  was  a  good  faith 
purchaser.  In  all  of  the  transactions  connected 
with  the  purchase  of  the  stock  Traer  acted  as 
the  agent  of  his  wife,  who  knew  that  her  hus- 
band was  a  trustee  holding  the  assets  for  the 
stockholders  of  the  construction  company  and 
knew  their  value,  and  was  guided  in  her  pur- 
chase by  his  advice  and  direction.  She  knew 
that  Tappan  was  ignorant  of  the  value  of  the 
assets,  and  she  had  knowledge  of  the  devices 

rKSKI     UBed  °y  uel  husband  to  secure  the  purchase  of 

-  J    the  stock  and  dividends. 

By  means  of  these  fraudulent  devices  she 
purchased  from  Tappan,  for  the  price  of  $1,200, 
property  which  the  state  circuit  court  found 
to  be  of  the  value  of  $15,000.  The  charge 
of  fraud  made  in  the  petition  was,  therefore, 
fully  sustained. 

Among  other  defenses  pleaded  by  Ella  D. 
Traer  was  the  following:  "That  plaintiff's 
pretended  right  of  action  herein  accrued  in  fa- 
vor of  plaintiff's  assignor,  J.  Nelson  Tappan,  as 
trustee  in  bankruptcy  of  plaintiff's  estate,  more 
than  two  years  before  the  commencement  of 
this  suit  against  this  defendant,  and  more  than 
two  years  before  she  was  made  a  party  defend- 
ant herein,  and  that  this  action  la  fully  barred 
1UD.S.  U.  a.  Book  29. 


as  to  her  by  the  provisions  of  the  Act  of  Cob 
gress  in  that  behalf,  and  was  to  barred  before 
she  was  made  a  party  defendant  herein." 

This  plea  sets  up  the.  bar  prescribed  by  the 
second  section  of  the  Bankrupt  Act,  now  form- 
ing section  5057  of  the  Revised  Statutes,  which 
declares  ;  "  No  suit,  either  at  law  or  in  equity, 
shall  be  maintained  In  any  court  between  an 
assignee  In  bankruptcy  and  a  person  claiming 
an  adverse  Interest  touching  any  property  or 
rights  of  property  transferable  to  or  vested  In 
such  assignee,  unless  brought  within  two  years 
from  the  time  the  cause  of  action  accrued  for 
or  against  such  assignee,''  ■ 

The  suit  was  brought  against  John  D.  Traer 
within  two  yean  after  the  fraudulent  purchase 
and  transfer  of  the  stock  and  dividends,  but 
Mrs.  Traer  was  not  made  a  party  to  the  suit 
until  after  the  lapse  of  three  years  and  a  half 
from  the  time  of  the  purchase  and  transfer. 
The  question  is  presented  by  one  of  the  assign- 
ments of  error  whether,  upon  the  circumstan- 
ces of  this  case,  the  suit  was  barred  as  to  Mrs. 
Traer. 

The  amended  petition  filed  in  the  esse  on 
October  28, 1B79,  the  day  after  Mrs.  Traer  had 
been  made  a  defendant,  averred  that  John  W. 
Traer,  while  holding  the  officedf  trustee  of  the 
construction  company,  falsely  represented  to 
Tappan  that  there  were  no  dividends  due  the 
estate  of  Clews  from  the  stock  held  by  him  in 
the  construction  company,  and  falsely  anS 
fraudulently  concealed  from  him  the  true  con- 
dition of  the  company  with  the  intent  of  un-  [5: 
dervaluing  the  stock  and  dividends  declared 
thereon ;  that  Traer  and  his  wife  employed 
one  Armstrong  to  purchase  for  Mrs.  Traer  the 
said  stock  and  dividends  ;  that  Armstrong  took 
from  Tappan  an  assignment  of  the  certificate 
of  stock  to  Mrs.  Traer ;  that  he  forwarded 
the  certificate  to  one  Howard,  whom  Traer 
and  his  wife  had  previously  employed,  and 
Howard,  following  the  instructions  of  Traer 
and  his  wife,  carried  the  certificate  to  the  head- 
quarters of  the  construction  company  at  Cedar 
Rapids,  and  demanded  of  Traer,  as  trustee,  the 
dividends  and  Interest  thereon  ;  whereupon 
Traer  paid  over  to  Howard,  his  own  and  his 
wife's  attorney,  the  sum  of  $11,918.70  on  ac- 
count of  said  dividends  and  interest,  and  How- 
ard, while  pretending  to  act  for  Armstrong, 
"  carefully  concealed,  from  those  who  might 
inform  the  said  plaintiff's  trustee  in  bankruptcy, 
and  from  the  papers  and  receipts,  that  he  was 
acting  as  the  attorney  for  John  W.  Traer  and 
F.I  In  D.  Traer,  bis  wife,"  and  that  after  receiv- 
ing said  sum  of  money  and  receipting  the 
vouchers   prepared  by  Traer,  as  trustee,  be 

e'd  back  the  money  to  Traer  and  his  wife, 
i  the  amount  of  his  own  share  as  co-conspir- 
ator and  attorney.  Afterwords,  it,  was  alleged, 
Traer  transferred  the  stock  to  his  wife  upon  the 
books  of  the  company. 

These  averments  show  not  only  a  fraudulent 
concealment  of  the  value  of  the  stock  and  div- 


whlch  the  payment  of  the  dividends  to  Mis. 
Traer  was  concealed  from  Tappan,  and  no  trace 
of  such  payment  left  upon  the  books  and 
vouchers  of  the  Construction  Company.  Sub- 
sequently, and  before  the  trial  of  the  case,  the 
following  amendment  was  mads  to  the  petition: 
80  j[e  W* 
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"That  as  to  the  matters  and  things  herein 
set  forth  as  a  cause  of  action  against  the  said 
Ella  D.  Traer,  the  said  fraudulent  transactions 
with  which  she  was  connected  and  her  part 
therein  were  studiously  concealed  from  the 
plaintiff  and  his  assignor,  and  he  had  no  means 
of  discovering  the  same,  nor  had  his  assignor 
any  means  of  discovering  the  same  until  the 
same  were  disclosed  upon  the  examination  of 
John  W.  Traer,  as  witness  in  this  action,  on  the 
24th  day  of  September,  1879  ;  that  the  plain- 
tiff ami  his  assignor  did  not  know  of  the  said 
[5S7]  fraud  and  the  fraudulent  acts  of  (he  defend- 
ant, Ella  D.  Traer,  until  the  same  were  made 
known  on  the  said  examination."  No  issue 
was  taken  on  this  amendment. 

The  state  court  having  entered  a  general 
findingand  judgment  against  the  defendants, 
John  W.  Traer  and  Ella  D.  Traer,  his  wife, 
the  facts  set  out  in  the  pleadings  of  the  plain- 
tiff, so  far  as  they  are  necessary  to  support  the 
judgment,  must  be  taken  as  established  by  the 
evidence.  The  question  is,  therefore,  do  the 
facts  alleged  constitute  a  good  reply  to  the  plea 
of  the  two  years'  limitation  filed  by  Mrs.  Traer 


for  (1,200  property  to  which  he  had  the  title 
worth  $15,000  must  necessarily  have  been  a 
fraud  carried  on  by  concealment  from  Tappan 
of  the  true  value  of  the  property  purchased. 
Such  is  the  averment  qf  the  plaintiff's  pleadings. 
But  not  only  was  fraudulent  concealment  in 
accomplishing  the  fraudulent  purpose  averred, 
but  also  a  studious  concealment  from  the  plain- 
tiff Clews,  and  Tappan,  the  trustee,  of  the  con- 
nection of  Mrs.  Traer  with  the  fraud,  and  their 
want  of  means  to  discover  the  fraud,  until  it 
whs  revealed  by  the  examination  of  John  W. 
Traer  on  September  24,  1679.  The  case  is  sub- 
stantially the  same,  so  far  as  the  question  now 
in  handle  concerned,  as  that  of  Bailey  v.  Glover, 
21  Wall,  342  [88  U.S.  bk.  22,  L,  ed.  639],  The 
averment  of  fraudulent  concealment  in  that 
case  was,  as  shown  by  the  report,  as  follows 
"  The  bill  alleged  that  the  defendants  kept  se 
cret  their  said  fraudulent  acts,  and  endeavored 
to  conceal  them  from  the  knowledge,  both  of 
the  assignees  and  of  the  said  Winston  &  Co., 
creditors  of  the  bankrupt,  whereby  both  were 
prevented  from  obtaining  any  sufficient  know- 
ledge or  information  thereof  until  within  the 
last  two  years,  and  that,  even  up  to  the  present 
time,  they  have  not  been  able  to  obtain  full 
and  particular  information  as  to  the  fraudulent 
disposition  made  by  the  bankrupt  of  a  large 
part  of  his  property." 

The  court  in  that  case,  upon  demurrer,  held 
In  effect  that  these  averments  were  sufficient  to 
take  the  case  from  the  operation  of  the  same 
limitation  which  is  set  up  in  the  present  case. 
In  delivering  the  judgment  of  the  court,  Mr. 
[5381  Justice  Miller  said  .  "  We  hold  that  where 
there  has  been  no  negligence  or  laches  on  the 
part  of  the  plaintiff  In  coming  to  a  knowledge 
of  the  fraud,  which  is  the  foundation  of  the 
suit,  and  when  the  fraud  has  been  concealed, 
or  is  of  such  a  character  as  to  conceal  itself, 
the  statute  does  not  begin  to  run  until  the  fraud 
haa  been  discovered  or  becomes  known  to  tin 
party  suing  or  tbose  in  privity  with  him." 

So  in  the  case  of  RotenthaXt.  Walker,  111  D. 
8. 185  [Bk.  28,  L.  ed.  890 J,  the  plaintiff  averred 
#70 


that  "  both  the  said  Carney  and  the  defendant 
kept  concealed  from  him,  the  said  plaintiff,  the 
fact  of  the  said  payment  and  transfer  of  the 
aggregate  sum  of  130,000.  *  •  •  and  the  fscl 
of  the  sale,  transfer  and  conveyance  of  the  said 
a,  *  *  •  and,  that  he,  the  said  plaintiff 
iot  obtain  knowledge  and  information  of 
matter  until  the  29tb  day  of  November, 
1879,  and  then,  for  the  first  time,  the  said  mat- 
ters were  disclosed  to  him,  and  brought  to  bis 
knowledge."  These  averments  were  held  suf- 
ficient on  exception  to  the  petition  to  take  the 
case  out  of  the  bar  prescribed  by  section  5357 
of  the  Revised  Statutes.  The  case  of  Bailej; 
v.  Oloter  has  never  been  overruled,  doubted, 
or  modified  by  this  court.  On  the  contrary, 
in  Rosenthal  v.  Walker  it  was  reaffirmed, 
and  was  distinguished  from  the  case  of 
Wood  v.  Carpenter,  101 U.  B.  135  [Bk.  25,  L.  ed. 
807],  relied  on  by  the  appellants.     The  author- 


dence,  the  suit  of  the  plaintiff  was  not  barred 
by  the  limitation  prescribed  by  section  5U57  of 
the  Revised  Statutes. 

The  next  contention  of  the  appellants  is  tli.it 
the  transfer  executed  by  Tappan  to  Clews  was 
not  a  sale  to  him  of  a  right  of  property  in  the 
stock  of  the  construction  company,  and  of  the 
dividends,  but  merely  a  transfer  of  a  right  to 
sue  Traer  and  his  wife  for  a  fraud,  and  was, 
therefore,  void.    The  assignment  was  as  fol- 

"In  consideration  of  the  sum  of  $1.00  to  me 
paid  by  Henry  Clews,  the  receipt  whereof  is 
hereby  acknowledged,  and  for  other  good  and 
valuable  considerations,  I  hereby  sell,  assign, 
transfer,  and  set  over  unto  the  said  Henry 
Clews  any  and  all  claims  and  demands  of  ev- 
ery name,  nature  and  description  that  I  may 
now  have  or  be  entitled  to  on  account  of  the 
fifty  shares  of  the  capital  stock  in  the  Cedar 
Rapids  &  Northwestern  Construction  Compa-  „_. 
ny,  which  was  subscribed  for  said  Henry  ' 
Clews." 

This  paper  will  not,  in  our  opinion,  bear  the 
construction  put  upon  it  by  the  appellants. 
Treating  the  transfer  to  Mrs.  Traer  as  void,  its 
evident  purpose  is  to  assign  to  Clews  whatever 
property  and  rights  were  incident  to  the  own- 
ership of  the  stock. 

When  this  paper  was  executed,  the  corpora- 
tion known  as  the  construction  company  had 
been  dissolved  and  its  affairs  were  in  the  course 
of  liquidation.  The  ownership  of  the  stock 
simply  entitled  the  holder  to  a  proportionate 
interest  in  the  unpaid  dividends  which  had 
been  declared  before  the  dissolution  of  the  cc 


sole  value.  The  language  of  the  assignment, 
by  which  Tappan  undertook  to  transfer  to 
Clews  all  claims  and  demands  which  Tappan 
then  bad  or  might  be  entitled  to  on  account  of 
the  fifty  shares  of  stock  in  the  company  which 
had  been  subscribed  by  Henry  Clews,  was  apt- 
ly chosen  to  convey  the  dividends  which  nod 
been  declared,  and  an  interest  In  the  property 
of  the  company  fn  proportion  to  the  fifty  shares 
of  stock.  It  did  not  transfer  a  mere  right  to 
sue  Traer  and  his  wife.  That  right  was  simply 
an  incident  to  the  transfer  of  substantial  and 
tangible  property. 

»„„„,Co  "•«•«. 
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The  rule  1b  that  ai 
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the  assignor  will  be  void  as  contrary  to  public 
policyandsavoringof  maintenance.  But  when 
property  is  conveyed,  the  fact  that  the  grantee 
may  be  compelled  to  bring  asuJt  to  enforce  his 
right  to  the  property,  does  not  reader  the  con- 
veyance void.  This  distinction  la  taken  in  the 
case  of  DiMnton  v.  BwrtU,  Law  Rep.  1  Eq. 
837.  The  facta  in  that  case  were  that  a  convey- 
ance of  an  interest  in  an  estate  had  been  fraud- 
ulently procured  from  Dickinson,  by  his  own 
solicitor,  to  a  third  party  for  the  solicitor's  ben- 
efit, and  for  a  very  inadequate  consideration. 
Dickinson,  ascertaining  the  fraud,  by  a  convey- 
once  which  recited  the  facts,  and  that  he  dis- 
f  tiled  the  validity  of  the  first  conveyance,  trans- 
erred  all  his  share  in  the  estate  to  trustees  for 
the  benefit  of  himself  and  children.  The  I 
tees  filed  a  bill  to  set  aside  the  fraudulent 
veyance,  upon  repayment  of  the  consideration 
money  and  interest,  and  to  establish  the  ti 
The  Master  of  the  Rolls,  Lord  Komilly ,  In 
tainiog  the  bill,  said:  "The  distinction  Is  this: 
if  James  Dickinson  had  sold  or  conveyed  the 
right  to  sue  to  set  aside  the  Indenture  of  De- 
cember, 1860,  without  conveying  the  property 
or  his  interest  in  the  property,  which  is  the  sub- 
ject of  that  indenture,  that  would  not  have  en- 
abled the  grantee,  A.  B.,  to  maintain  this  bill; 
but  if  A.  B.  had  bought  lite  whole  interest  of 
James  Dickinson  in  the  property,  then  It  would. 
The  right  of  suit  is  a  right  incidental  to  the 
property  conveyed."  The  Master  of  the  Rolls 
then  refers  to  the  cases  of  CockeU  v.  Taylor, 
lOBeav.  10S,aiid.4n<fer*>»v.  Radcliffe,  Ell.  BL 
A  Ell.  806,  where  he  says  the  same  distinction 

The  rule  was  expounded  by  Mr.  Jvetice  Story 
in  Comegy  v.  Vane,  1  Pet.  198  [26  U.  8.  bk.  7, 
L.  ed.  108],  as  follows:  "In  general  it  may 
affirmed  that  mere  personal  torts,  which  die 
with  the  party,  and  do  not  survive  to  his  per- 
sonal representatives,  are  not  capable  of  pas- 
sing by  assignment,  and  that  vested  rights  ad 
rem  and  in  re,  possibilities  coupled  with  an 
interest  and  claims  growing  out  of  and  adher- 
ent to  the  property,  may  pass  by  assignment." 

In  Brain  T.  United  State*.  97  U.  S.  382  [Bk. 
24,  L.  ed.  106S],  Mr,  Justice  Field,  who  deliv- 
ered the  opinion  of  the  court,  said:    "Claims 


sonal  estate  equally  with  the  property  out  of 
which  they  grow,  although  the  validity  of  such 
claims  may  be  denied,  and  their  value  may  de- 
pend upon  the  uncertainties  of  litigation  orthe 
doubtful  result  of  sn  appeal  to  the  Legislature. " 
And  see  MeMahon  v.  Allen, 5a  N.  Y.  403,decided 
in  the  State  where  the  assignment  in  question 
was  made.  ffetrv  v.  The  Gity  of  Davenport, 
11  Iowa,  49.  and  Gray  v.  MeOallitter,  60  Iowa, 
498,  decided  In  the  State  where  the  suit  was 
brought.  See  also  a  discussion  of  the  subject 
la  Graham  V.R.R.  Co.  103  U.  S.  148  [Bk.  26, 
L.  ed.  106}. 

Applying  the  rule  established  by  these  au- 
thorities, we  are  of  opinion  that,  so  far  as  the 
question  under  consideration  is  concerned,  the 
assignment  of  Tappan  to  Clews  was  the  trans- 
fer, not  merely  of  a  naked  right  to  bring  a  suit, 
but  of  a  valuable  right  of  property,  and  was, 
therefore,  valid  and  effectual. 
1UC.8. 


It  is  next  insisted  by  the  plaintiffs  in  error, 
that  Clews  acquired  no  title  to  the  dividend! 
and  other  property  which  Tappan  attempted  to 
transfer  to  him,  because  (1)  he  had  not  been  dis- 
charged as  a  bankrupt  at  the  time  of  the  trans- 
fer, and  (3)  because  Tappan  bad  no  authority 
to  sell  the  stock  and  its  dividends  for  a  bond  or 
obligation  to  pay,  as  the  evidence  shows  was 
the  case,  but  only  for  cash. 

Whether  Clews  had  been  discharged  at  the 
date  of  the  transfer  to  him  is  immaterial.  Af- 
ter his  adjudication  as  a  bankrupt,  and  the  sur- 
render of  his  property  to  be  administered  In 
bankruptcy,  he  was  just  aa  much  at  liberty  to 
purchase,  If  he  had  themeans,  any  of  the  prop- 
erty so  surrendered,  as  any  other  person.  The 
policy  of  the  Bankrupt  Act  was,  after  taking 


illitiea,  and  enable  him  to  take  a  fresh  start. 
Bis  subsequent  earnings  were  his  own.  A 
bankrupt  might  often  desire,  out  of  the  pro- 
ceeds of  his  exempted  property,  or  out  of  bis 
means  earned  since  his  bankruptcy,  to  pur- 
chase property  which  he  has  surrendered  to  the 
assignee.  This  he  might  do,  and  there  is  noth- 
ing In  the  letter  or  policy  of  the  Bankrupt  Act 
which  forbids  his  doing  so  until  after  his  dis- 
charge. For,  having  complied  with  the  law, 
as  it  must  be  presumed  be  has,  he  is,  after  the 
lapse  of  six  months,  entitled,  as  a  matter  of 
course,  to  his  discharge.  His  right  to  purchase 
property  surrendered  cannot,  therefore,  depend 
on  his  actual  discharge;  and,  in  this  respect,  he 
stands  upon  the  same  footing  as  any  other 
person. 

As  to  the  second  ground,  upon  which  the  va- 
lidity of  the  title  of  Clews  is  questioned,  it  la 
sufficient  to  say  that,  by  the  bankrupt  law,  sec- 
tion 5063  Revised  Statutes,  it  is  provided:  "The 
assignee  shall  sell  all  such  unincumbered  es- 
tate, real  and  personal,  which  comes  to  his 
hands,  on  such  terms  as  he  thinks  most  for  the 
interest  of  the  creditors." 

If,  therefore,  the  plaintiffs  in  error  occupied 
the  position  of  guardians  for  the  creditors  of 
the  bankrupt  estate,  and  had  the  right,  in  this  ,m, 
suit,  to  question  the  administration  of  the  L 
trustee,  the  section  referred  to  would  be  a  suf- 
ficient answer  to  the  exception  taken  to  the 
sale  by  Tappan  to  Clews  of  the  property  which 
is  the  subject  of  this  controversy.  We  think, 
therefore,  that  no  ground  la  shown  on  which 
the  title  of  Clews  can  be  successfully  assailed. 

Other  points  have  been  raised  and  argued  by 
counsel,  out  as  these  do  not  present  any  feder- 
al question,  it  is  not  our  province  or  duty  to 
pass  upon  them.  Murdoch  v.  Oity  of  Mcmpfdt, 
SO  Wall.  590  [87  D.  S.  bk.  23,  L.  ed.  429].  All 


the  federal  questions  presented  by  the  record 
"'ere,  in  our  judgment,  rightly  decided  by  the 
upreme  Court  ol  Iowa. 

Judgment  affirmed. 

True  copy.   Teste 

Junea  H.  McKenne j.  Clerk,  Sup.  Court,TJ.  8. 
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■SCO-MS  Sufbkme  Court  or  the  Uhtted  States.  Oct.  Term, 

,  T.  W.  THOMPSON,  Appt.,  was  therefore  created.    The  county  ii  the  trua- 

*  _  tec,  and  complainant  Is  cettui  gut  trust. 

ALLEN  CoblTY--.  ^ffiS.iT''  4  V"UM4  <"  D' 

J&rUdieticm— equity  hat  no  authority  to  collect  ?«»  party  intrusted  shall  not  prejudice  the  party 

tote*  or  appoint  a  collator— inadequacy  of  beneficially  interested,  or  the  cettu.  gut  trutt. 

remedy  at  £u>— mandamus.  Brown  v.  Sim,  5  Vcs.  506;  Perry.  Trusts. 

V      taa'-mBnaamuB-  gee,  249.  BaUtriUe  Intt.  V  Eauffman,  16  Wull. 

n.  The  proportion  that  tbo  levy  and  iMllectloo  of  164  (85  U.  S.  bk.  21,  L.  ed.  770). 
tazea,ttaQujtbttaer  are  to  be  raised  for  the  aatlsfao-       It  is  a  well  recognized  principle  in  equity,  as 

5SHJ*  fc^?*-1?  ■f?l0Sif<iu™el.0»#oJ!Sv?  °J£  »  contract  cannot  be  impaired,  that  where  there 

3£ed  £d  reSr£me£n  *  *  0OU"  °'  eqUliy'  ""  1»  ■*>•  fund  to  which  SS  credilor  has  a  right 

t  The  fact  that  the  remedy  at  law  by  mandamus  to  resort  for  the  enforcement  or  priyment  of  the 
baa  proved  ineffectual  and  Jbatno  otfioer.  ante  contract,  it  will  be  followed  by  a  court  of 
round  to  perform  toe  duty  of  levying  and  collect-  _„„;,_  J 
lngtaies,lano«ufllolentBroundore<|iilty]urt»dlo-  eH™"J-  .,.  „  .  __,  ...  _  .  _ 
*<"■•  BeekunUi  v.  Baeine,  7  Bias.  146.  See  also  Pur- 
same  where  the  proper  of-  ran  v.  Arkanta*.  IB  How.  304  (58  U.  8.  bk.  14, 
^no^^MwJpT^t&E&tSt  h-^iVU>i  ^ntpeUery.Ea.tMontpelier,^ 
lector  of  taxes.     This  gives  no  Jurisdiction  to  a  Vt.  12. 

oourtof  equity  to  All  that  office  or  to  appoint  arc-       A  tax  is  not  a  debt,  and  taxes  cannot  be  re- 
ceiver to  perform  I  tfl  functions.  «vsv-tarwl  tm  an  not  inn   at  Ilioi   r,r  in  aawiil.il 

tThelnadequaoy  of  the  remedy  at  law,  which  COTMM  by  an  action  at  law  or  in  equity. 
■Ometunes  Justlflea  the  Interference  of  a  court  of        Jo/tntton  V.  LoutKtllt,  11  Bush,  G88. 


equity,  does  not  consist  merely  In  Its  failure  to  pro-  The  taxes  here  levied  are  by  law  a  lien  on 

duoe  the  mOEey.  a  misfortune  often  attendant  upon  the  nmrvrtv  smiinst  whtrh   th«v  are  aaaMnnl 

all  remedies,  but,  that  In  its  nature  or  character  It  "»>  property  against  wwen  wey  are  aasesseu. 

I*  not  Ottodor  adapted  to  the  end  In  view;  for,  la  They  are  made  bo  by  express  provision  of  stat- 

tbls  sense,  the  remedy  at  law  la  adequate,  as  much  ute.      It  is  the  peculiar  province  of  a  court  of 

H.atlea»iaa>iir  remedy  which  chancery  can  give,  equity  ^  enforce  |jena  wI,ere  no  other  mode  of 

**».„*  V*>    m    mm*      jtL^  Km   »f   uas  enlorcing  them  exists.     We  do  not  claim  that 

Argutd  Nov,  13, 1885.    Decided  Nov.  tS,  1885.  Bucn  J  Uen  ej,isU  ^.j.  lbe  ,evy  u  made     j^ 

A  ___,_. ..    _.      ,.„     _.   ,,.    Ir  ...  distinguishes  this  case  from  Rear.  Watertoxen, 

State,  for  the  Di.K  of  Kentucky  a,„  ,.  j^  »„,.  le  Wlu,.  mj  (80  „.  8. 

The  history  and  facta  of  the  caae  appear  in  ^  28  L  ed  228i 

tolSS°raL2tT&J««.   .„d    w    o  *«*  *•*»  *•*«■  ■«•"■.  **r»»*r 

WtoSl**"  «  Bk^^udttav  If.*.*,  1»  .B* 
The  question  plainly  presented  by  this  record 

caul*  collected  by  the  prcx««,  of  the  court,  This  is  an  ,r^  frem  a  decree  of  th.  Circuit 

&.^J?!!Si!;S&S^3Sr;  ",w  Co"""'  "">  ™«  8tal«forthe  Dimictof 

? "?     SIS  ,1          OT         ^          *  Kentucky,  dUmtoBlng  the  bill  of  the  appellant, 

Hj -to collect the  aame  who  wa.  plalntilf  In  that  oonrt. 

™S    ?*SS££j? o'Si'iSfif"?™  ■"»  c^  wa.  tried  on  biU,  ana™,  eieep- 

SkflM  L^TtrT  *"  "  °"  """"■  ""  "  "lmll•"e",  ■"•the 

JCSJrZ?!  !°„S  »1»<1  hc«  toceet  the  '*%,  ^i^nc,  0f  0,0  Mil  1.,  that  plalntlfl  bad 

princ,pal  and  Intenn  on  bond,  are  mno  aenae  otta|ned  ^^  AUm  q,^  ,„'  ^ 

pobbc  revenue.    The  object  and  purpoae  of  the  tT0    iudSente  at  law    amountintt  to  over 

££.«           "          P°'"™  ""h0""','«  "•"•  «5?,oJS,oSpon.tSmteStZboWh«3 

ni~*i™.  .     p    p    /t,    in  b™}.    «aj     c  b7  'f'8  county  to  pay  for  lubecription  to  the 

Claztmi.  X.  R.   Co.  18  Buah,  6M;    &n  ^k    (  ^    Cumberland  and  Ohio  Railroad 

FranctKO  Go*  6b.  v.  San  Franaico.  9  Cal.  468;  Comoanv      That    after  execulionH   on   theap 

SFwZJTLfSi  iffpi-fJi^  SSahSSendSy  SET'S  So? 

888     Watern  ban.  Fund  8oe.  T.  Philadelphia,  inv  fnnnrt  "  thp  mnrt   at  the  Immtima  nt  ihi. 

(W^  »-»re»Br,  102  Mara.  469,    Cooley,  gcof  ft,  Allen  County  Court,  under  which 

Vi.     .  U  v~.  1 i__i~,      t.        n    .,       ,  they  levied  a  tax  of  $2,08  on  every  hundred 

The  urx  ha.  been  levied.    It.  colleetion  i.  dolUm,  „oia  of  mtablcpropmy  in  the  county 

purely  a  immaterial  act  to  p.y»aid  iudg^nn.  Thafittbe  aam.time, 

Theaetuoa  are  «  apart  for  a  ^eclfic  pur-  ftey^Ji^oufj.  T.8torl.ccllector  of  aaidui 

po»  and  cannot  be  naei _for  a.  other.    The  levj.and  nadean  orderlbatbogivabondwlft 

order  directing  the  levy .  ^ecifierl  to  whom  the  ^j  ^^    „  „ch  ^n^tor.  and  proceed  to 

Uic  ahould  b.  paid  when  collected.    A  truet  Si£»  the  livy  and  jay  it  over  In  .tiafaciion 

-Head  note,  by  Afr.JiutteeMranBB.  of  the  judgments.    That  Stork  refused  to  give 
bond  as  required,  and  refused  to  accept  and 


No**-Mar«lamiMtoOTmrWtn«i™oreoO«Mnn  qualify  as  such  collector;  and  that,  by  r. 

of  loot.  10  KMtfvtudmnintt  again*  mantciyaiuia.  of  the  hostility  of  the  citizen,  and  taxtv..... 

fc  addition  to theauthoritiescttedbythecourtaDd  0f  Allen  County,  no  one  can  be  found  in  the 

ITXoV^'uSOT^'rakttbi:  county  who  will  perform  th.dutvofcoll«iUr. 

tt.nt.nota.  The  bill  then  give. the  namoe of  about  tbirty 

ti»  uin.s. 


Th  ompboh  t.  Alum  Cotnrrr. 


nf  the  principal  taxpayers  of  the  County,  with 
il.t  value  of  the  assessed  property  of  each,  and 
i  lie  amount  of  tax  due  from  him  under  said 
levy,  Alleging  that  the  taxpayers  are  too  nu- 
merous to  be  sued,  and  praying  that  these  may 
be  sued  as  defendants  representing  all  others 
in  like  circumstances,  and  be  required,  with 
the  County,  to  answer  the  bill 

The  prayer  of  the  bill  for  relief  Is,  that,  in- 
asmuch m  the  complainant  i*  without  remedy 
at  law,  the  court,  sitting  in  chancery,  will  ftp- 
point  o  receiver,  who  shall  collect  these  taxes, 
and  that  the  money  arising  therefrom  be  from 
time  to  time  paid  over  in  satisfaction  of  plain- 
tiff's  Judgments,  and  that  the  several  taxpayers  of 
said  County,  made  defendants,  be  required  to 

[5821    P°J  ™to  court,  with  like  effect,  the  sums  due 

1       J     by  them  as  alleged  in  the  bill. 

'  '*nt  answer  was  filed  by  Allen  County 
other  defendants  who  were  served  with 


A  Joint  i 

and  the  oil 


bona,"  the  issue  of  the  writs  of  mandamtu,  and 
the  levy  of  the  tax  by  the  county  court.  They 
also  admit  the  election  of  Stork  as  collector 
and  his  refusal  to  serve,  and  they  deny  every- 
thing else.  They  my  that  the  bonds  were  pro- 
cured by  fraud  and  without  consideration,  the 
road  was  never  built,  the  tax  is  unjust  and  op- 
pressive ;  and  they  deny  the  jurisdiction  of  the 
court,  sitting  as  a  court  of  equity,  to  collect 
these  taxes,  which  can  only  be  done  by  a  col- 
lector of  taxes  for  said  County,  appointed  ac- 
cording to  law,  and  not  otherwise.  Exceptions 
were  filed  to  this  answer,  which  were  not  passed 
upon,  but  the  case  was  heard  on  bill,  answer, 
exceptions,  and  the  following  stipulation: 

' '  By  leave  of  the  court  the  parties  now  stipu- 
late of  record  in  this  cause: 

"1.  That  the  county  court  of  Allen  County 
has  In  good  faith  and  diligently  endeavored  to 
find  a  fit  and  proper  person  to  act  as  collector 
of  the  railroad  taxes  in  said  county,  and  of  the 
special  levies  of  taxes  in  the  bill  of  complaint 
set  forth. 

"2.  That  no  such  fit  and  proper  person  can 
be  found  who  will  undertake  and  perform  the 
office  and  duty  of  such  collector. 

"8.  That  the  complainant  'a  without  remedy 
for  the  collection  of  its  debt  herein,  except 
through  the  aid  of  this  court  in  the  a] 


A  decree  was  rendered  in  accordance  with 
the  view  of  Presiding  Jutlice  Matthews,  whose 
opinion  is  found  in  the  record,  by  which  the 
bill  was  dismissed. 

The  questions  on  which  the  judges  of  the 
circuit  court  divided  are  not  new  in  this  court, 
for,  while  the  subject,  in  the  precise  form  pre- 
sented In  the  first  and  second  questions,  may 
not  have  been  decided,  the  whole  subject  baa 
been  often  before  us,  and  the  principles  which 
govern  it  have  been  well  considered. 

The  cases  in  which  it  has  been  held  that  a 
court  of  equity  cannot  enforce  the  levy  and  col- 
lection of  taxes  to  pay  the  debts  of  municipal 
corporations  began  with  WalkUa  v.  OityqfMw 
catiM,  8  Wall.  «1  [78  D.  S.  bk.  18.  L.  ed.  9801, 

In  that  case,  the  complainant  WsJkley  bad 
inst  the  City  of  Must 


procured  judgments  sj 

tine  for  Interest  on  bonds  of  the  city  ."executions 
had  been  returned  "nulla  bona,"  the  mayor  and 
aldermen  had  refused  to  levy  a  tax  for  the  pay- 
ment of  tbe  Judgments,  and  had  used  the  an- 
nual tax  for  other  purposes  and  paid  nothing  to 
plaintiff. 

Walkley  then  filed  his  bill  in  equity  praying 
a  decree  that  the  mayor  and  aldermen  be  com- 
pelled to  levy  a  tax  and  appropriate  so  much 
of  its  proceeds  as  might  be  necessary  to  pay  his 


aaent  of  a  receiver,  as  prayed  for  in  the  mil,  or 
Mher  appropriate  order  of  the  court." 
The  hearing   was  had  before  tbe  circuit 


don  can  be  collected  through  a  receiver  ap- 
pointed by  the  court  of  chancery,  if  there  la  no 
public  officer  with  authority  from  the  Legisla- 
ture to  perform  the  duty. 
"2.  whether  taxes  levied  by  state  officers 
[553 1  under  judicial  direction  can  be  collected  through 
a  receiver  appointed  by  the  United  States 
Court,  where  the  Legislature  baa  provided  an 
officer  to  collect,  but  there  is  a  vacancy  in  office 
and  no  one  can  be  found  who  is  willing  to  ac- 
cept tbe  office. 

"  8.  Whether  a  court  of  chancery  can  grant 
any  relief  to  complainant,  upon  the  facts  recited 
In  the  bill,  answer  and  stipulation,  as  presented 
in  this  record," 
US  U.S. 


this-  court  said,  by  Mr.  Jvstiee  Nelson,  that 
the  remedy  was  by  manaamut  at  law,  and '  'We 
have  been  furnished  with  no  authority  for  the 
substitution  of  a  bill  in  equity  and  injunction 
for  the  writ  of  mandamus;"  and  he  adds,  that 
"a  court  of  equity  is  invoked  as  auxiliary  to  a 
court  of  law  in  the  enforcement  of  its  judg- 
ment only  where  the  latter  is  inadequate  to  af- 
ford the  proper  remedy. " 

By  inadequacy  of  tbe  remedy  at  law  is  here  [5541 
meant,  not  that  it  fails  to  produce  the  money 
(that  fat  a  very  usual  result  in  the  use  of  all  rem- 
edies) but  that  in  its  nature  or  character  It  is 
not  fitted  or  adapted  to  the  end  in  view.  This 
is  clearly  stated  in  the  next  case  in  this  court 
on  the  same  subject,  namely :  Beei  v.  Waiartvmn, 
IB  Wall.  107  [88  U.  8.  bk.  22,  L.  ed.  72]. 

In  that  case,  as  in  this,  execution  on  a  judg- 
ment against  the  City  of  Watertown  had  been 
returned  "no  property  found."  Writs  of  man- 
damus had  been  Issued  requiring  the  levy  of  a 
tax  to  pay  the  Judgment.  These  write  had 
failed  by  reason  of  resignations  of  the  officers 
of  the  city  to  whom  they  were  directed,  and 
this  had  occurred  more  than  once.  The  court 
was  pressed  with  the  doctrine  that  tbe  writ  of 
mandamus  having  proved  inadequate,  a  court 
of  equity  should  provide  some  other  remedy. 
To  this  it  replied:  "  We  apprehend  that  there 
is  some  confusion  in  the  plaintiffs  proposition, 
upon  which  the  present  Jurisdiction  is  claimed. 
It  is  conceded,  and  the  authorities  are  too 
abundant  to  admit  a  question,  that  there  Is  no 
chancery  Jurisdiction  where  there  is  an  ade- 
quate remedy  at  law.  The  writ  of 
is,  no  doubt,  the  regular  remedy  in 


tbe  present,  and  ordinarily  It  la  adequate  and 
its  results  satisfactory.  The  plaintiff  alleges, 
however,  in  the  present  case,  that  he  has  Issued 


such  a  writ  on  three  different  occasions;  that  by 
means  of  the  aid  afforded  by  the  Legislature, 
and  by  the  devices  and  contrivances  set  forth  in 
tbe  bill,  tbe  writs  have  been  fruitless;  that,  in 
fact,  they  afford  him  no  remedy.    The  remedy 
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bin  law  and  In  theory  adequate.  The  difficul- 
ty is  in  its  execution  only.  The  want  of  a  rem- 
edy, and  the  inability  to  obtain  the  fruits  of  a 
remedy,  are  quite  distinct,  and  yet  they  are  con- 
founded in  the  present  proceeding.  To  illus- 
trate: the  writ  oi  habere  facia*  poiteuionem  is 
the  established  remedy  to  obtain  the  fruits  of  a 
Judgment  for  the  plaintiff  in  ejectment.  It  is 
a  full,  adequate  and  complete  remedy.  Not 
many  years  since  there  existed  in  central  New 
York  confederations  of  settlers  and  tenants 
disguised  as  Indians,  and  calling  themselves 
such,  who  resisted  the  execution  of  this  process 
In  their  counties,  and  so  effectually  that  for 
some  years  do  landlord  could  gain  possession 
[655]  of  his  land.  There  was  a  perfect  remedy  at 
law,  but  through  fraud,  violence  or  crime  its 
execution  was  prevented.  It  will  hardly  be 
argued  that  this  state  of  things  gave  authority 
W  invoke  the  extraordinary  aid  of  a  court  of 
chancery.  The  enforcement  of  the  legal  rem- 
edy was  temporarily  suspended  by  means  of 
illegal  violence,  but  the  remedy  remained  as  be- 
fore. It  was  the  case  of  a  miniature  revolu- 
tion. The  courts  of  law  lost  no  power;  the 
'  court  of  chancery  gained  none.  The  present 
esse  stands  upon  the  same  principle.  Tbe 
legal  remedy  is  adequate  and  complete,  and  time 
and  the  law  must  perfect  its  execution." 

The  language  here  used  is  not  only  applicable 
to  the  case  under  consideration,  but  in  regard 


eery  must  give  him  a  remedy,  and  that  there  is 
a  wrong  which  cannot  be  righted  elsewhere, 
and  hence  the  right  must  be  sustained  in  chan- 
cery. Tbe  difficulty  arises  from  too  broad  on 
application  of  the  general  principle.  •  *  »  Gen- 
erally its  Jurisdiction  (chancery)  la  as  well  de- 
fined and  limited  as  is  that  of  a  court  of  law. 
•  *  *  Lord  Talbot  says  there  are  cases,  indeed, 
in  which  a  court  of  equity  gives  remedy  where 
the  law  gives  none;  but  where  a  particular 
remedy  ia  given  by  law,  and  that  remedy 
bounded  ana  circumscribed  by  particular  rules, 
It  would  be  very  improper  for  this  court  (chan- 
cery) to  take  it  up  where  the  law  leaves  it,  and 
extend  it  further  than  the  law  allows."  "G< 
orally  Its  Jurisdiction  depends  on  legal  oblii 
tions,  and  its  decrees  can  only  enforce  remeu  . . 
to  the  extent  and  in  the  mode  established  by 
law.  A  court  of  equity  cannot,  by  averring 
there  is  a  right  but  no  remedy  known  to  r*-- 
law,  create  a  remedy  In  violation  of  law, 
even  without  theauthority  of  law.  It  acts  upon 
established  principles  not  only,  but  through  " 
tablished  channels." 

The  court  also  said  the  power  to  direct  a  t 
to  be  levied  is  the  highest  attribute  of  sov__ 
eignty ,  and  is  exercised  by  legislative  authority 
only.  It  is  a  power  that  has  not  been  extended 
to  the  Judiciary.  "Especially,"  says  tbe  opin- 
|  Ion.  '*  is  it  beyond  the  power  of  tbe  federal  Ju- 
diciary to  assume  the  place  of  a  State  in  the  ex- 
ercise of  this  authority  at  once  so  delicate  and 
so  important." 

These  propositions  are  reasserted  in  a  later 
case  of  the  same  term  of  the  court— Heine 
Th*  Levee  Committiontr*,  19  Wall.  605  [86   1 
8.  bk.  22,  L.  ed.  238]. 

It  was,  like  the  present,  a  bill  In  chancery 
•74 


to  enforce  collection  of  taxes  where  no  of- 
ficers could  be  found  whose  duty  could  be 
enforced  by  mandamu*.  "There  does  not," 
said  the  court,  "appear  to  be  any  authority, 
founded  on  recognized  principles,  of  a  court 
of  equity  on  which  the  bill  can  be  sustained.  If 
sustained  at  all,  it  must  be  on  the  broad  ground 
that,  because  the  plaintiff  finds  himself  unable 
to  collect  his  debt  by  proceedings  at  law,  it  is 
the  duty  of  a  court  of  equity  to  devise  some 
mode  by  which  it  can  be  dune.  It  is,  however, 
the  experience  of  every  day  and  of  all  men 
that  debts  are  created  which  are  never  paid, 
though  tbe  creditor  has  exhausted  all  the  re- 
sources of  the  law.  It  is  a  misfortune  which, 
in  the  imperfection  of  human  nature,  admitsof 
no  redress.  The  bolder  of  a  corporation  bond 
must,  in  common  with  Other  men,  submit  to 
this  calamity  when  tbe  law  affords  no  relief." 

Tbe  court  added  that  the  exercise  of  the 
power  of  taxation  belonged  to  the  Legisla- 
ture and  not  to  the  Judiciary,  and  in  that 
case  it  had  delegated  the  power  to  the  levee 
commissioners.  "  If  that  liody  lias  ceased  to 
exist,  the  remedy  is  in  the  Legislature,  eitber 
to  assess  the  lax  by  special  statute,  or  to  vest 
the  power  in  some  other  tribunal.  It  certainly 
is  not  invested  osin  the  exercise  of  an  original 
Jurisdiction  in  any  federal  court."  "It  is  not 
only  not  one  of  the  inherent  powers  of  the  court 
to  levy  snd  collect  taxes,  but  it  is  an  invasion 
by  tbe  judiciary  of  the  Federal  Government  of 
the  legislative  functions  of  the  Slate  Govern- 
ment. And  it  cites  Walkleyv.  Muteatine,  and 
See*  v.  Watertotm  as  in  point. 

Mr,  Justice  Bradley,  who  decided  this  case  on 
the  circuit,  hod  there  elaborately  discussed  the 
whole  subject.  See  Heine  v.  Lew*  Commit- 
turner*,  1  Woods,  246.  This  language  is  re- 
peated and  approved  in  Stale  Railroad  Taa 
Gate.  92  U.  B.  615  [Bk.  23,  L.  ed.  674.] 

The  same  principles  are  laid  down  in  Barldey 
v.  Lett*  CemmUtionert,  93  U.  S.  258  [Bk.  23, 
L.  ed.  893],  in  which  the  whole  subject  is  re- 
viewed. It  is  said  there  that  tbe  power  to  com- 
pel, by  mandamv*.  municipal  officers  to  per- 
form the  ministerial  duty  of  levying  proper 
taxes  is  a  distinct  power  from  tbe  levy  and  col- 
lection of  taxes  by  a  court  of  chancery,  and  "the 
truth  is,  that  a  party  situated  like  petitioner 
(where  there  were  nosuch  officers)  is  forced  to 
rely  on  the  public  faith  of  the  Legislature  to 
supply  him  a  proper  remedy.  Tbe  ordinary 
remeay  having  failed  by  lapse  of  time  and  the 
operation  of  unavoidable  contingencies,  it  Is  to 
be  presumed  that  the  Legislature  will  do  what 
Is  equitable  and  just,  and,  in  this  case,  legisla- 
tive action  seems  to  be  absolutely  requisite." 

In  die  case  of  Meriwether  v.  Garrett,  109  U. 
S.  501  [Bk.  26,  L.  ed.  200],  the  Legislature  of 
Tennessee  bad  repealed  tbe  charter  of  the  City 
of  Memphis  and  abolished  the  city  organiza- 
tion, at  a  time  when  there  were  taxes  assessed 
and  uncollected  amounting  to  several  millions 
of  dollars,  and  debts  of  the  city  toa  much  larger 
amount.  Some  of  these  taxes  bad  been  levied 
under  compulsion  of  write  of  mandamu*  from 
the  Circuit  Court  of  the  United  States.  A  bill 
in  chancery  was  filed  in  that  court  by  some  of 
these  creditors  praying  tbe  appointment  of  a 
receiver,  wbo  should  take  charge  of  all  tbe  as- 
sets of  the  City  of  Memphis,  collect  these  taxes 
and  pay  them  over  to  the  creditor*,  and  goner- 
f-      115  U.  8. 
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ally  to  administer  the  finances  of  the  extinct 
city  as  a  court  of  equity  might  administer  the 
insolvent  estate  of  a  dead  man. 

The  decree  of  the  circuit  court,  granting 
lief  according  to  the  prayer  of  the  bill,  was 
versed  in  this  court,  and  the  hill  dismissed. 

Owing  to  a  division  in  the  court  no  elaborate 
opinion  representing  the  whole  court  was 
given,  but  the   Chief  Justice  announced  l'  " 

propositions,  on    which   the   majority    ' 

agreed.  Of  these  propositions  the  following 
are  pertinent  here: 

"  8.  The  power  of  taxation  is  legislative  and 
cannot  be  exercised  otherwise  than  under  the 
authority  of  the  Legislature. 

"4.  Taxes  levied  according  to  law  before  the 
repeal  of  the  charter,  other  than  such  as  are 
levied  In  obedience  to  the  special  requirements 
of  contractu  entered  into  under  the  authority 
of  law,  and  such  as  were  levied  under  Judicial 
direction  for  the  payment  of  judgments  recov- 
ered against  the  city,  cannot  be  collected 
through  the  instrumentalities  of  a  court  of 
chancery  at  the  Instance  of  creditors  of  the  city. 
Such  taxes  can  only  be  collected  under 
thority  from  the  Legislature.  If  no  such 
thority  exists  the  remedy  Is  by  appeal  to  the 
Legislature,  which  alone  can  grant  relief. 
Whether  taxes  levied  in  obedience  to  contract 
obligations  or  under  judicial  direction, 
collected  through  a  receiver  appoint* 
court  of  chancery,  if  there  be  no  publii 
charged  with  authority  from  the  Legislature 
to  perform  that  duty,  is  not  decided,  as  the 
does  not  require  it." 

But  though  the  question  was  not  then  de- 
cided, and  it  is  urged  upon  us  now,  we  see  no 
more  reason  to  hold  that  the  collection  of  taxes 
already  assessed  is  a  function  of  a  court  of 
equity  than  the  levy  or  assessment  of  such 
tares.  A  court  of  law  possesses  no  power  to 
levy  taxes.  Its  power  to  compel  officers  who 
are  lawfully  appointed  for  that  purpose,  in  a 
case  where  the  duty  to  do  so  is  clear,  and  is 
strictly  ministerial,  rests  upon  a  ground  very 
different  from  and  much  narrower  than  that 
tinder  which  a  court  of  chancery  would  act 
In  appointing  its  own  officer  either  to  assess  or 
collect  such  a  tax. 

In  the  one  cose  the  officers  exist,  the  duty  is 
plain,  the  plaintiff  has  a  legal  right  to  have 
""""le  officers  perform  that  duty  for  his  benefit, 


known  process  in  the  hands  of  the  courts  of 
common  law  for  ages.  In  the  other  there  ex- 
ists uo  officer  authorized  to  levy  the  tax  or  to 
collect  it  when  levied.  The  power  to  enforce 
collection  when  the  tax  is  levied,  or  to  cause 
it  to  be  levied  by  existing  officers.is  a  common- 
law  power,  strictly  guarded  and  limited  to  cases 
of  mere  ministerial  duty,  and  is  not  one  of  the 
powers  of  a  court  of  chancery.  It  would  re- 
quire In  this  court,  not  the  compulsory  process 
against  some  existing  officer  to  make  him  per- 
tB&]  form  a  recognized  duty,  but  the  appointment 
by  the  court  of  such  an  officer  and  a  decree  di- 
recting him  what  to  do. 

In  tie  one  case,  his  power  proceeds  from  the 
law,  and  he  is  compelled  to  exercise  it;  in  the 
other,  it  proceeds  from  the  court  which  first 
makes  Its  own  decree,  and  makes  an  officer  to 
enforce  it  No  such  power  bu  ever  yet  bean 
115  IT.  a. 


by  order  of  a  common-law  court  is  s 
without  authority  as  to  appoint  the  same  officer 
to  levy  and  collect  the  tax.  They  are  parts  of 
the  same  proceeding,  and  relate  to  the  same 
matter.  If  the  common-law  court  can  compel 
the  assessment  of  a  tax,  it  is  quite  as  competent 
to  enforce  its  collection  as  a  court  of  chancery. 
Having  jurisdiction  to  compel  the  assessment, 
there  is  no  reason  why  it  should  slop  short,  If 
any  further  judicial  power  exists  under  the 
law,  and  turn  the  case  over  to  a  court  of  equity. 
Its  sheriff  or  marshal  is  as  well  qualified  to  col- 
lect the  tax  as  a  receiver  appointed  by  the  court 
of  chancery. 

The  difficulty  is  that  no  power  exists  in  either 
court  to  fill  the  vacancy  In  the  office  of  tax  col- 
lector; and  the  case  of  Lee  County  v.  Roger*,  7 
Wall.  175  [74  U.  8.  bk.  19,  L.  ed.  162],  where 
the  laws  or  the  State  of  Iowa  expressly  author- 
ize the  court  to  enforce  Its  writ  of  mandamai 
by  making  such  appointment,  the  only  case  In 
which  It  has  ever  been  done,  shows  that  with- 
out such  legislative  authority  it  cannot  be 
done. 

It  is  the  duty  of  the  marshals  of  the  federal 
courts  and  the  sheriffs  of  state  courts  to  levy 
executions  issuing  from  these  courts  on  the 
property  of  defendants,  and  sell  it,  to  raise 
money  to  pay  their  judgments.  Let  us  suppose 
that,  for  some  reason  or  other,  the  office  of 
marshal  or  sheriff  became  vacant  for  a  while. 
Would  that  authorize  the  court  of  equity  of  the 
Federal  or  State  Government  to  appoint  a  sher- 


the  property,  collect  the  purchase  money  and 
pay  it  to  plaintiff  T  If  this  cannot  be  done,  If  It 
never  has  been  done,  why  can  it  do  a  much 
more  unjudicial  act,  by  appointing  a  collector 
to  collect  the  taxes,  or  what  is  still  less  appro- 
priate, appointing  a  receiver  and  endowing  hhm 
with  that  power T 

To  appoint  a  marshal  or  a  sheriff  to  executa  »  6g, 
the  process  of  a  court  to  enforce  the  judgment 
of  that  court  is  not  such  a  wide  departure  from 
the  judicial  function  ss  to  appoint  n  receiver  to 
collect  taxes;  but  no  case  has  been  cited  of  the 
exercise  of  even  the  former  power  by  the  court, 
much  less  the  appointment,  by  a  court  of  chan- 
cery, of  an  officer  to  execute  the  processus  of 
trt  of  law.    The  appointment  of  special 

ers  or  commissioners,  to  make  sales  under 

decrees  in  chancery,  is  the  ordinary  mode  of 
that  court  to  enforce  its  decrees  In  cases  where 
the  court  has  jurisdiction  of  the  subject  matter 
of  the  suit. 

Not  only  are  the  decisions  here  reviewed  of 
__ir  own  court  clearly  opposed  to  the  exercise 
of  this  power  by  the  court  of  equity,  but  the 
decisions  of  the  highest  court  of  the  State  of 
Kentucky  are  equally  emphatic  It  is  the  pow- 
ers derived  from  the  statute  law  of  that  State 
under  which  alone  this  tax  can  be  collected, 
The  issue  of  the  bonds  on  which  the  judgment 
was  obtained  was  by  virtue  of  a  special  statute, 
and  that  statute  prescribed  the  mode  of  levy- 
Hid  collecting  this  tax. 

_.  enacted  that  its  collection  should  not  be 
by  the  sheriff  who  collected  the  ordinary  taxes 
for  the  State  and  county,  but  that  aspeclal  tax 
collector  should  be  appointed  for  that  purpose 
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by  the  Justices  of  the  county  ctrart  who  levied 
the  tax.  The  court  of  appeals,  construing  this 
statute, which  was  in  existence  when  the  bonds 
were  issued,  holds  that  no  other  officers  but 
these  can  collect  the  taxes,  and  has  decided, 
both  in  reference  to  this  law  and  the  Constitu- 
tion of  the  State,  that  a  court  of  chancery  can- 
not appoint  such  an  officer  or  exercise  this 
function  of  tax  collector.  McLean  County  Pre- 
einct  v.  Bmoeil  Bank,  81  Ky.  354. 

This  decision,  if  not  conclusive,  is  entitled  to 
great  weight  as  construing  the  statute  tinder 
which  alone  this  tax  can  be  levied  and  collected. 

These  considerations  require  that  the  an- 
swer to  each  of  the  three  questions  certified  to 
lis  by  the  judges'  of  the  circuit  court  be  in  the 
negative,  and  that  the  decree  of  that  court  dis- 
missing the  billbe  affirmed;  and  it  it  to  ordered. 

Trueoopj.    Test: 

Jama  H.  McKenney,  Clerk,  Sap.  Court,  U.  8. 

[561]         Mr.  Justice  Ha,rlsm,  dissenting: 

The  present  case  presents  a  question  not  here- 
tofore decided  by  this  court 

The  appellant  has  Judgments  against  the 
County  of  Allen,  in  the  Commonwealth  of  Ken- 
lucky,  which  was  rendered  in  the  Circuit  Court 
of  the  United  States  for  the  Kentucky  District, 
for  the  amount  of  unpaid  interest  on  bonds  is- 
sued by  that  County  in  payment  of  its  subscrip- 
tion to  the  capital  stock  of  a  railroad  company, 
the  subscription  having  been  made  and  the 
bonds  issued  under  express  legislative  authority. 
The  county  court  refused  to  levy  a  tax  to  satisfy 
such  Judgments,  although  it  was  authorized 
and  required  by  the  Act,  in  virtue  of  which 
the  bonds  were  Issued,  to  levy  "as  listed  and 
taxed  under  the  revenue  laws  of  the  State,  a 
nun  sufficient  to  pay  tbe  interest  on  such  bonds 
as  it  accrues,  together  with  the  costs  of  collect- 
ing the  same."  It  was  further  provided,  by  the 
same  Act,  that  tbe  county  court  "may  appoint 
collectors  for  said  tax,  or  may  require  the 
sheriff  to  collect  the  tax. 

In  1878  the  General  Assembly  of  Kentucky 
passed  a  special  Act  releasing  the  sheriff  of 
Allen  County  from  the  duty  of  giving  bond  for 
the  collection  of  any  railroad  tax,  and  providing 
that  the  "county  court  shall,  at  the  instance  or 
motion  of  any  person,  or  by  request,  appoint  a 
special  collector  to  collect  all  taxes  or  levies  on 
■aid  county  for  railroad  purposes;  and  shall  re- 

rre  bonds,  with  security,  to  be  approved  by 
court,  for  the  faithful  discharge  of  all  duties 
incumbent  on  him." 

Execution  upon  Thompson's  Judgments  hav- 
ing been  returned  "no  property,''  and  the 
county  court  having  refused  to  levy  a  tax  to  pay 
them,  the  circuit  court,  upon  Thompson's  ap- 
plication, Issued  a  mandnmu*  ftpainst  the  Judge 
and  Justices  constituting  the  county  court,  com- 
manding them  to  perform  the  duty,  enjoined 
by  statute,  of  levying  and  causing  to  be  col- 
lected, from  the  taxable  property  of  the  county, 
a  sum  sufficient  to  satisfy  the  before  mentioned 
judgments,  and  the  cost  of  collecting  tbesame. 
Subsequently  on  May  28,  1881,  the  county 
court,  In  conformity  with  the  foregoing  order, 
made  a  levy  upon  the  taxable  property  of  tbe 
taxpayers  of  the  county  "to  pay  the  judgments 
in  favor  of  T.  W.  Thompson  against  said 
[6621  county."  It  waa  further  ordered  by  die  county  I 
L  J  court  "  that  J.  T.  Stork  be,  and  Is  hereby  ap- ' 
pointed  collector  of  said  levy,  upon  hi*  exe- 
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curing  bond,  with  approved  security,  before  the 
county  court,  and  he  will  proceed  at  cnoe  to 
collect  said  levy,  and  pay  the  same  over  in  sat- 
isfaction of  the  judgments  heretofore  named 
in  favor  of  T.  W.  Thompson  or  his  attorney." 
Stork  declined  to  accept  the  office  of  collector. 
It  la  alleged  in  the  bill,  and  admitted  in  the  an- 
swer, "that  the  sentiments  and  feelings  of  a 
large  majority  of  the  citizens  and  taxpayers  of 
the  said  Allen  County  are  very  hostile  and  out- 
spoken against  the  collection  or  payment  of  the 
said  tax.  The  county  court  having  announced 
that  it  was  unable  to  find  any  person  who  was 
willing  to  accept  the  appointment  of  collector 
and  undertake  the  collection  of  the  levy,  and 


number  of  its  taxpayers,  whose  names  are  give 
in  the  bill,  together  with  the  amount  of  their 
taxable  property,  as  assessed  by  the  proper 
county  authorities,  with  the  taxes  due  from 
each,  as  shown  by  the  public  records  of  the 
county.  The  bill  seta  out  the  foregoing  facts, 
and  asks  that  the  several  taxpayers,  who  are 
made  defendants,  be  required  to  pay  Into  court 
the  several  sums  due  from  them,  as  shown  by 
tbe  levy  made  by  the  county  court,  and  that 
other  taxpayers,  not  specifically  named  aa  de- 
fendants, be  required  to  pay  into  court,  or  to 
some  person  appointed  by  It  as  receiver,  the 
amount  due  from  them  respectively — such  sums 
to  be  applied  in  satisfaction  of  Thompson's 
Judgments.  There  is,  also,  aprayer  for  general 
relief. 

The  parties,  by  their  counsel,  stipulated  at 
the  hearing  of  the  cause,  and  it  fa  to  be  taken 
aa  true,  that  the  county  court  "baa  In  good 
faith  and  diligently  endeavored  to  find  a  fit  and 
proper  person  to  act  as  collector  of  the  railroad 
taxes  in  said  County,  and  the  special  levies  of 
taxes  in  the  bill  of  complaint  set  forth; "  that 
"no  such  fit  and  proper  person  can  be  found 
who  will  undertake  and  perforin  the  office  and 
duty  of  such  collector;  and  that  "the  com- 
plainant ia  without  remedy  for  the  collection  of 
the  debt  herein,  except  through  tbe  aid  of  this 
court  in  the  appointment  of  a  receiver,  ae  prayed 
for  in  the  bill,  or  other  appropriate  orders  of 
tbe  court." 

Under  this  state  of  facta  my  brethren,  affirm- 
ing the  decree  below,  hold  that  the  circuit 
court,  sitting  in  equity,  was  entirely  without 
authority,  in  any  way,  to  cause  tbe  taxpayers 


In  my  Judgment,  there  is  nothing  in  our  for- 
mer dedslona  which  prevents  a  court  of  equity 
from  giving  substantial  relief  to  the  complain- 
ant. laWaikteyy-GityofM-atcatinefiVfaSi.*^ 
[78  U.  B.  bk.  18,  L.  ed.  930],  the  application  was 
to  a  court  of  equity  to  compel  the  levy  of  a  tax. 
The  only  point  decided  waa,  that  where  a  mu- 
nicipal corporation  refused  to  levy  a  tax  to  sat- 
isfy a  judgment  against  it,  the  remedy  of  the 
creditor  was  a  mandamut  to  compel  such  levy; 
and  that  "a  court  of  equity  is  invoked  as  aux- 
iliary  to  a  court  of  law  In  the  enforcement  of 
its  Judgments  In  cases  only  where  the  latter  is 
inadequate  to  afford  the  proper  remedy."     *- 
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Rett  v.  Oily  of  WaterUnen,  19  Wall.  107  [86  TJ. 
S.  bk.  22,  L.  «d.  72],  a  federal  court,  flitting 
In  equity,  was  asked,  in  the  absence  of  a  levy, 
to  subject  the  property  of  the  taxpayers  of  a 
city  Co  tie  payment  of  complainant's  judgments 
against  it,  and  that  the  marshal  of  the  district 
be  empowered  to  seize  and  sell  so  much  of  their 
property  as  might  be  necessary  for  the  satisfac- 
tion of  such  judgments.  In  other  words,  the 
court  was  asked  to  make  a  levy  of  taxes.  And 
in  Heine  v.  Levee  Committionert,  19  Wall.  655 
[86  U.  S.  bk.  23,  L.  ed.  2281,  It  appears  that 
holders  of  bonds  issued  by  the  levee  commis- 
sioners—no Judgment  at  law  having  been  re- 
covered on  the  bonds,  nor  any  attempt  made  to 
collect  the  amount  due  by  suit  in  a  common-law 
court— brought  a  suit  in  equity,  and  prayed 
that  the  commissioners  be  required  to  assess 
and  collect  the  tax  necessary  to  pay  the.  bonds 
and  interest,  and  if,  after  reasonable  time,  they 
failed  to  do  so,  that  the  district  judge  of  the 
parish,  who  was  by  statute  authorised  to  levy 
the  tax  when  the  commissioners  failed  to  doso, 
be  ordered  to  make  the  levy.  It  waa  decided 
that  the  power  of  taxation  belonged  to  tbe  legis- 
lative, not  to  the  judicial  branch  of  the  govero- 
84]  ment;  that,  in  that  case,  the  power  must  be  de- 
rived from  the  Legislature  of  the  State:  If  the 
body  known  as  Levee  Commissioners  had,  by 
resignation  of  their  members,  censed  to  exist, 
the  remedy  was  in  tbe  Legislature  either  to  assess 
the  tax  by  special  statute,  or  to  vest  the  power 
in  some  other  tribunal;  that,  in  any  event,  a 
federal  court  was  without  power  to  levy  and 
collect  a  tax  authorized  by  a  state  law.  That 
such  was  tbe  extent  of  the  decision  in  that  case 
is  shown  in  State  Railroad  Tax  Caiet,  92  U.  8. 

glk.  28,  L.  ed.  615,  674],  where,  referring  to 
tine  v.  The  Levee  Oommittioturt,  it  was  said: 
"The  levy  of  taxes  is  not  a  judicial  function. 
Its  exercise,  by  the  Constitutions  of  all  tbe 
States  and  by  tbe  theory  of  our  English  origin, 
is  exclusively  legislative." 

In  Barldey  v.  Levee  Committionert,  98  U.  S. 
266  [Bk.  28,  L.  ed.  6981,  'he  court  was  asked 
to  compel,  by  the  process  of  mandamus,  aboard 
of  levee  commissioners,  tbe  members  of  which 
had  resigned,  to  assess  and  collect  a  tax  for  the 


police  jury  of  the  parish  be  required  to  moke 
such  assessment  ana  collection;  or,  if  that  could 
not  be  done,  that  the  United  States  Marshal 
should  be  required  to  assess  at  onceor  by  in- 
stallments, from  year  to  year,  and  collect  suffi- 
cient taxes  upon  the  property  subject  to 


the  board  of  levee  commissioners  had  become 
extinct  as  a  body,  and  that  tbe  court  had  no  gen- 
eral power  to  commission  the  marshal  to  levy 
taxes  for  the  purpose  of  satisfying  a  judgment. 

These  cases  only  establish  the  doctrine  that 
the  levying  of  taxes  is  not  a  judicial  function. 

It  seems  to  me  that  tbe  granting  of  relief  to 
Thompson  will  not,  In  any  decree,  disturb  the 
principles  announced  in  the  foregoing  cases. 
The  bill  does  not  ask  the  court  to  usurp  the  func- 
tion of  levying  taxes.  That  duty  has  been  per- 
formed by  the  only  tribunal  authorized  to  do 
it.  viz.:  toe  County  Court  of  Allen  County. 
Nothing  remains  to  be  done,  except  to  collect 
from  individuals  specific  sums  of  money  which 
116  V.  8. 


they  are  under  legal  obligation  to  pay.     The 
collection  of  these  sums  will  not  interfere  with 
any  discretion  with  which  the  Alien  County     [(Mill 
Court  la  invested  bylaw;  for,  by  its  own  order, 
made  in  conformity  with  the  law  of  the  State, 


ants,  and  from  Other  taxpayers,  have  been  set 
apart  for  the  payment  of  Thompson's  judg- 
ments. Those  sums,  when  collected,  cannot 
be  otherwise  used.  As  the  county  court  can' 
lot  find  anyone  who  will  accept  the  office  of 
ipecial  collector,  and  ns  the  parties  agree  that 
.here  la  no  mode  of  collecting  the  sums  set  apart 
jn  the  hands  of  the  individual  defendants  and 
other  taxpayers,  for  the  payment  of  Tbomp. 
son,  I  am  unable  to  perceive  why  the  circuit 
court,  sittingin  equity, may  not  cause  these  sums 
died  in  satisfaction  of  its  judgments  at 
le  plaintiff  has  no  remedy  at  law;  for, 
— .  „__aon-law  court  in  rendering  judgment 
has  all  that  it  can  do,  and  the  local  tribunal,  by 
•  rvying  tbe  required  tax  and  Becking  the  aid  of 
..  special  collector  to  collect  it,  has  done  all  Ibat 
It  can  do.  There  is  no  suggestion,  or  even  pre- 
!,  that  tbe  taxpayers  who  are  sued  dispute 
the  regularity  of  the  assessment  made  against 
them  Tjy  the  county  court.  Admitting  their 
legal  liability  for  the  specific  amounts  assessed 
against  them,  and  conceding  that  what  they 
owe  must,  when  paid,  go  in  satisfaction  of 
Thompson's  judgments,  they  dispute  the  au- 
thority of  any  judicial  tribunal  to  compel  them 
to  pay  it  over.  With  money  in  their  handa, 
equitably  belonging  to  the  judgment  creditor, 
they  walk  out  of  the  court  whose  judgments 
main  unsatisfied,  announcing,  in  effect,  that 
iey  will  hold  negotiations  only  with  a  "spe- 
al  collector,"  who  has  no  existence. 
That  the  court  below,  sitting  in  equity — after 
it  has  given  a  judgment  at  law  for  money,  and 
after  a  return  of  nulla  bona  against  the  debtor- 
may  not  lay  hold  of  moneys,  set  apart,  by  the 
act  of  the  debtor,  in  the  hands  of  individuals  ex~ 
dutivdy  for  the  payment  of  that  judgment,  and 
which  money,  the  parties  agree,  cannot  be 
otherwise  reached  tban  by  being  brought  into 
that  court,  under  its  orders,  is  a  confession  of 
helplessness  on  the  part  of  the  courts  of  the 
United  States  that  I  am  unwilling  to  moke.  I, 
therefore,  dissent  from  the  opinion  and  judg- 
lent  in  this  case. 
True  copy.    Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8 
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(See  8.  C,  "  Northern  Pae.  R.  ft.  Co.  v.  Irofll  Co." 

Reporter's  edn  600-011.) 

Public  land*— grant  to  Northern  Pacific  Rail- 
road Company— right  of  Territory  to  tax. 

1.  Tbo  lands  granted  to  the  Northern  Pactlle 
Railroad  Company  are  not  subject  to  titration  by 
tbo  local  authorities  while  the  IcusJ  tltlo  remains 
In  the  Doited  Ptates  as  security  for  the  payment 
o    the  co«  or  surveying  tiicm. 

t.  The  Act   ol    1KD    roqulrtni.'    tbe  payment   i>| 
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Iheee  coats  bj  the  Company,  la  valid,  though  the 
original  grant  Imposed  no  such  condition. 

[No.  690J 
Submitted,  Nov,  17, 1885.  Decided  Dee.  7,  1S8S. 

APPEAL  from  the  Supreme  Court  of  toe 
Territory  of  Dakota. 

The  history  and  facts  of  the  case  sufficiently 
appear  In  the  opinion  of  the  court. 

Mr.  W.  P.  Cloneh,  for  appellant: 

The  lands  taxed  had  not  become  part  of  the 
taxable  property  within  the  Territory  when  the 
taxes  in  dispute  were  levied,  and  the  court  be- 
low erred  in  not  so  deciding,  and  reversing  the 
decree  of  the  district  court 

Kan.  Pae.  R.  Co.v.  Preieott,  16  Wall.  608(83 
D.  S.  bk.  31,  L.  ed.  878);  XT.  P.  R.  Oo.  v.  Ma- 
Shaw,  22  Wall.  444  (88  O.  S.  bk.  22,  L.  ed.747). 

A  legislative  Act  tending  to  violate  a  con- 
tract can  only  be  objected  to  by  the  Injured 


'.  Bee.  DM.  Ill  U.  6.  701  [Bk.  88,  L. 
ea.  otwj. 

Since  every  statute  niust  be  presumed  to  have 
been  constitutionally  enacted,  until  the  con- 
trary has  been  clearly  shown,  the  presumption 
of  legislative  power  to  pass  a  given  statute  in- 
cludes the  presumption  of  assent  by  all  parties 
to  be  affected  thereby,  whenever  auch  assent  Is 
requisite  to  the  existence  of  such  power. 

Ama  v.  L.  8.  A  M.  R  Go.  31  Minn.  241. 

Bo  long  as  the  legal  title  to  lands  la  actually 
retained  oy  the  government,  in  pursuance  of 
an  Act  of  Congress  especially  requiring  it  to 
be  done,  aa  security  for  a  payment  of  money 
to  the  government,'  such  lands  remain  outside 
the  body  of  property  liable  to  taxation  by  a 
State  or  Territory. 

Meuri.  M.  8.  Wilklnaon  and  Miller  sfc 
Greene,  for  appellee : 

The  appellant  derives  its  interest  in  and  title 
to  the  lands  In  question  solely  through  an 
Act  of  Congress,  approved  July  2,  A.  D.  1864. 

The  words  "  that  there  be  and  hereby  Is 
granted"  are  words  of  absolute  donation,  and 
Import  a  grant  in  pnrtenti. 

Leavenworth,  etc.  R.  R.  Oo.  v.  TJ.  8.  82  U.  S. 
741  (Bk.  23,  L.  ed.  687);  H.  &  St.  J,  R.  21.  Co. 
v.  Smith,  9  Wall.  96  (76  U.  S.  bk.  19,  L,  ed. 
699);  Schulenberg  v.  Harrtma*.,  21  Wall.  60(88 
U.  S.  bk.  22,  L.  ed.  004);  1  Lester,  518-8,  opin- 
ion 207, 

Such  words  vest  a  present  title  in  the  i 
tee,  though  a  survey  of  the  lands  and  a  loca- 
tion of  the  roads  are  necessary  to  give  preci- 
sion to  it,  and  attach  it  to  any  particular  tract 

Leavenworth,  etc.  R.  R.  Oo.  v.  XT.  8.  92  U.  8. 
741  (Bk.  23,  L.  ed.  687);  Lesrievr  v.  Price,  12 
How.  72  (58  U.  S.  bk.  18,  L.  ed.  898);  Blair 
T.  L.  A  Land  Oo.  v.  Kitterimiham,  48  Is.  462; 
Lee  v.  Summer;  2  Oreg.  360.  See  also  Northern 
Pacific  RR.  Co.v.  Peronto,  14N.W.  Rep.  108. 

Again,  the  title  of  the  United  States  may  pass 
as  veil  by  an  Act  of  Congress  In  the  words  of 
a  present  grant,  as  by  patent. 

Wilcox  v.  Jadaon.,  13  Pet  499(38  U.  B.  bk. 
10,  L.  ed.  264);  Stoddard  v.  Chamber*,  2  How. 
286  (48  U.  S.  bk.  11,  L.  ed.  270). 

And  the  position  that  the  grant  in  question 
conveyed  a  present  existing  title  to  the  N.  P. 
It.  R,  Co.  of  all  the  lands  granted  is  support- 
ed by  the  clear  weight  of  authority. 

Sehuleniero  v.  Harriman,  31  WalL  60  (88  U. 
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bk.  98,  L.  ed.  654);  Cent.  Pae.  R.  R.  Oo.  v. 
Dyer,  1  Saw  v.  641;  BaUance  v.  Forty  fh,  IS 
How.  18  (54  U.  8.  bk.  14,  L.  ed.  82);  Meegan  v. 
Boyle,  19  How.  182.  148  (60  U  S.  hk.  15,  L  ed. 
577);  R.  U.  Co.  v.  8>mih,  8  WalL  90  (76  U.  B. 
bk.  18,  L.  ed.  599). 

But  even  if  the  gr 
vest  the  appellant  v. 
lands,  still  such  lands  may  be  taxed  before  the 
government  has  parted  with  the  legal  title, 
when  the  right  to  the  title  is  complete. 

Carroll  v.  Baffard,  8  How.  441  (44  U.  S.  bk. 
11,  L.  ed.  my,£an.  Pae.  S.  Co.  v.  Prtteott,  16 
Wall.  608  (83  TJ.  S.  bk.  21 L.  ed.  878);  XT.  P.  R. 
Co.  v.  McShane,  22 Wall.  444  (89  U.  8.  bk.  32,  L. 
ed.747). 

The  Company  owned  these  lands  by  virtue 

'  a  present  grant,  six  years  before  the  passage 
of  the  Act  of  1870. 

What  is  this  Act  for  which  this  Corporation 
now,  for  the  first  time  In  all  these  years,  shows 
some  degree  of  respect  T 

It  is  a  fair  and  rational  construction  of  this 


persons  interested  in  these  lands,  of  any  title 
given  by  the  original  grant,  but  simply  to  de- 
clare that  neither  the  Company  nor  persons 
claiming  under  it  should  receive  from  the 
United  States  the  evidences  of  their  previously 
acquired  title  to  particular  tracts  of  land  until 
"  e  costs  of  the  survey  should  be  paid. 

If,  however,  this  construction  be  not  cor- 
rect, then  the  Act  of  1870  must  be  construed 
either  as  one  by  which  the  government  sought 
to  reinvest  itself  with  the  title  to  lands  it  had 
ceased  to  own,  an  Act  of  forfeiture  or  confisca- 
tion, and  therefore  absolutely  void,  or  an  Act 
impairing  the  obligation  of  the  original  grant, 
therefore  void  not  only  as  to  the  corpora- 
not  assenting  thereto,  but  as  to  all  par- 
sons Interested  In  asserting  its  validity. 

See  Wilkinxm  v.  Island,  2  Pet  657  (27  U.  B. 
bk.  7,  L.  ed.  553);  Earn  v.MeClaiot,  1  Bay,  98; 
Cooley,  Const  Lim.  100,  166;  Potter's  Dwar- 
ris,  Stat  &  Const.  46. 

The  appellant  In  this  case  founds  Its  claim 
upon  no  statute,  hut  upon  the  violation  of  a 
statute  whose  aid  it  invokes.  It  comes  into 
this  forum  aa  into  a  court  of  equity,  and  while 
hinting  at  the  validity  of  the  statute,  whose 
protection  it  claims.  It  bases  its  right  to  equi- 
table relief  upon  its  refusal  to  comply  with  the 
requirements  of  that  statute.  It  does  not  come 
into  court  with  clean  hands.  Forgetting  to  do 
equity  it  asks  equity.  Refusing  to  pay  to  the 
General  Government  what,  for  the  purposes  of 
argument,  it  admits  to  be  due,  it  at  the  same 
time  refuses  to  pay  the  assessments  of  the  local 
government,  and  alleges  its  default  in  one  ease 
as  a  Justification  for  its  default  in  the  other. 

It  is  now  too  late  for  this  Corporation  to  as- 
sert the  validity  of  the  Act  of  1870,  or  any 


Mr.  Juetiee  Killer  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Su- 
preme Court  of  the  Territory  of  Dakota. 

A  suit  was  brought  by  the  appellant.  In  the 
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District  Court  of  Traill  Count;,  for  the  pur- 
pose of  enjoining  the  authorities  of  Out  coun- 
ty from  enforcing  the  collection  of  taxes  as- 
sessed on  lands  of  the  Company,  on  the  ground 
hat,  by  law  and  the  Acts  of  Congress  to  be 
-lereafter  considered,  they  were  not  subject  to 
taxation.  The  district  court  made  a  finding 
of  the  facts  in  the  case,  on  which  it  declared 
the  law  to  be  for  the  defendant,  and  dismissed 
the  bill.  On  appeal  to  the  supreme  court  of 
the  Territory,  the  case  was  twice  argued,  and, 
though  the  membership  of  that  court  was 
changed  by  the  substitution  of  two  new  judges 
for  two  retiring  judges  between  the  two  hear- 
ings, the  court  was,  in  each  instance,  equally 
divided,  and  the  judgment  it  rendered  of  affirm- 
ance had  but  the  assent  of  two  judges  out  of 
the  six  who  bad  beard  it  argued. 

The  Railroad  Company  claims  thai  the  lands 
in  question  are  not  taxable  under  the  decisions 
of  this  court  in  the  coses  of  the  Railway  Co.  v. 
PraeoU,  18  Well.  803  [83  U.  S.  bit.  91,  L.  cd. 
373],  sod  A  Co.  v.  MeSIiane,  22  Wall.  444  [80 
U.  8.  bk.  28.  L.  ed.  7471. 

In  those  cases  taxes  levied  on  lands  granted 
by  Congress  to  aid  in  building  the  roads  were 
held  to  be  void  by  reason  of  the  fact  that 
neither  the  companies,  nor  anyone  for  (hem, 
[607]  bad  paid  to  the  United  States  the  costs  of  sur- 
veying those  lands  by  the  government.  The 
taxes  in  the  first  case  had  been  levied  by  au- 
thorities of  the  State,  under  the  laws  of  Kan- 
sas, and  in  the  second  by  like  authorities  of  the 
State  of  Nebraska. 

These  lands  had  originally  been  granted  to 
the  Union  Pacific  Railroad  Company  and  other 
companies,  to  aid  in  building  a  road  from  the 
lows  stale  line  to  the  Pacific  Ocean,  by  an 
Act  of  Congress  approved  July  1, 1863.  Tbe 
company  to  which  the  grant  was  made  for 
the  branch  of  the  road  in  Kansas  was  already 
in  existence,  and  the  company  which  received 
the  grant  to  build  the  mafn  road,  namely: 
the  Union  Pacific  Railroad  Company,  was 
chartered  by  this  Act,  and  the  corporators  Im- 
mediately organized  under  it.  In  the  year  1844 
(July  2)  Congress,  by  an  amendatory  Act, 
made  additional  grants  to  the  companies,  and 
made  several  changes  in  tbe  charter  or  original 
Act,  one  of  which,  found  in  section  21,  reads 
as  follows: 

"  That  before  any  land  granted  by  this  Act 
shall  be  conveyed  to  tbe  said  company  or  party 
entitled  thereto,  *  *  *  there  shall  first  be  paid 
into  the  Treasury  of  tbe  United  States  the  cost 
of  surveying,  selecting,  and  conveying  the 
same,  by  said  company  or  party  in  interest,  as 
the  titles  shall  be  required  by  said  company." 
13  Stat.  at.  L.  865. 

In  the  case  of  B.  Co.  v.  Pretcott,  which 
was  a  writ  of  error  to  the  Supreme  Court  of 
Kansas,  this  court  held  these  lands  could  not 
be  assessed  and  sold  for  taxes  under  state  laws 
until  this  cost  of  surveying  them  was  paid  to 
the  United  States,  because  tbe  government  re- 
tained the  legal  title  to  the  same  to  compel  this 
payment.    The  case  waa  decided  in  1878. 

Id  1874  the  case  of  the  11.  Co.  v.  MeSaafu, 
came  before  us,  involving  the  same  question, 
and  because  it  also  involved  some  other  points 
decided  In  li.  Co.  v.  Preteott,  which  tbe  court 
reconsidered  and  overruled,  it  necessarily  re- 
ceived  full  consideration,  the  result  of  which 
115  U.  8. 


was  to  reaffim  the  proposition  that,  until  the 
United  States  was  reimbursed  for  tho  expense* 
of  the  survey  of  those  lands,  they  were  uot  sub- 
ject to  state  taxation.- 

By  an  Act  approved  also  July  9,  1804  (18 
Stat,  at  L.  865),  Congress  passed  a  law  charter- 
ing the  Northern  Pacific  Railroad  Company  to 


Sound,  on  the  Pacific  Coast,  by  the  ni 
route,  and  made  a  munificent  grant  of  the  pub- 
lic lands  to  aid  in  this  construction.  The  terms 
of  the  grant  and  Its  conditions  were  much  tho 
same  as  the  original  grant  of  1863  to  the  Union 
Pacific  Company  and  Its  branches.  It  con- 
tained the  following  provision: 

"Sec.  90.  And  be  it  further  enacted,  That 
the  better  to  accomplish  the  object  of  this  Act, 
namely:  to  promote  tbe  public  interest  and  wel- 
fare by  the  construction  of  said  railroad  and 
telegraph  line,  and  keeping  the  same  in  work- 
ing order,  and  to  secure  to  the  government  at 
all  times  (but  particularly  in  time  of  war)  the 
use  andbenentsof  the  same  for  postal,  military, 
and  other  purposes,  Congress  may  at  any  time, 
having  due  regard  for  the  rights  of  said  North- 
ern Pacific  Railroad  Company,  add  to,  alter, 
amend,  or  repeal  this  Act. 

And  in  1870,  when  making  tbe  appropriation 
for  the  survey  of  these  lands  within  the  limit  of 
the  grant  to  the  Northern  Pacific  Railroad  Com- 
pany, Congress  added  this  proviso:  "That  be- 
fore any  land  granted  to  said  Company  by  tils 
Ceiled  States  shall  be  conveyed  to  any  party 
entitled  thereto  under  any  of  the  Acts  incor- 
porating or  relating  to  said  Company,  there  shall 
first  be  paid  into  the  Treasury  of  the  United 
States  the  cost  of  surveying,  selecting,  and  con- 
veying the  same  by  the  company  or  party  In 
interest."  16  Stat,  at  L„  p.  305.  It  will  be 
seen  that  this  language  is  almost  identical 
with  section  21  of  the  Act  of  1804  concerning 
the  lands  granted  to  the  Union  Pacific  Company 
which  was  construed  iu  R.  Co.  v.  PraeoU  and  in 
R.  Co.  v.  McShane.  As  the  principle  of  the  ex- 
emption of  these  lands  from  taxation  until  the 
costs  of  surveying  them  was  paid  received  the 
full  consideration  of  the  court  in  two  cases  ar- 
gued and  decided  two  years  apart,  and  as  it  re- 
ceived the  unanimous  approval  of  the  court.  It 
must  govern  tbe  present  case,  unless  a  distinc- 
tion can  be  shown. 

Such  distinction  is  relied  on,  and  has  re- 
ceived the  support  of  a  decision  of  the  Supreme 
Court  of  Minnesota  in  the  case  of  Com  Co.  v. 
MorrUon,  38  Minn.  257.  It  is  there  held  that 
the  company,  having  built  its  road  and  earned 
tbe  lands,  had  thereby  acquired  a  complete 
equitable  title,  with  right  to  demand  a  patent, 
though  the  coats  of  survey  had  not  been  paid,  [6 
and  this  equitable  title  was  subject  to  taxation. 

It  was  also  held  that  because  the  requirement 
to  pay  these  costs  was  made  in  1870,  six  yean 
after  tbe  original  grant,  it  was  void  as  an  un- 
constitutional exercise  of  power  by  Congress, 

But  we  think  that  the  clause  authorizing  Con- 
gress to  add  to,  alter,  amend,  or  repeal  the 
Act  of  1864,  clearly  conferred  this  power  on 
Congress,  especially  when  exercised,  as  in  Hits 
instance,  before  tbe  Company  had  built  a  mile 
of  road,  or  earned  an  acre  of  land,  or  in  any 
other  manner  secured  on  equitable  right  to  the 
lands.  Sinking  Fund  Com*.  99  O.  &  719  [Ilk. 
25,  L.  ed.  501]. 
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But  this  very  question,  <u  a  little  different 
form,  was  raised  and  decided  in  B.  Co.  v.  Pro- 
eott,  16  Wall.  60S  [88  U.  B.  bk.  21,  L.  ed.  8741. 
In  that  case  tue  original  grant,  made  in  1862, 
contained  no  provision  about  the  payment  of 
the  costs  of  survey.  The  Act  of  18M,  which 
did  contain  this  provision,  added  very  largely 
lo  the  area  of  the  land  granted  by  the  Act 
of  1863,  and  the  opening  sentences  of  the 
opinion  stale  the  proposition  whether  the  re- 
quirement that  the. coats  of  surveying  must  be 
paid  before  the  patent  shall  issue,  covers  all  of 
both  grants  or  only  that  of  1804,  and  it  is  held 
tool  it  covers  both.  We  think  this  governs  the 
presentcose.  Independently  of  the  clause  of  the 
Act  of  1864  authorizing  amendments,  addi- 
tions and  repeals,  we  think  that,  until  the  lands 
were  earned,  and  other  acta  that  the  law  de- 
manded that  the  Company  should  do  bad  been 
done,  it  had  no  such  right  in  the  lands  as  would 
prevent  Congress  from  passing  a  remedial  pro- 
vision so  eminently  just  as  the  one  under  con- 
sideration. 

Again,  it  is  said  that,  since  the  road  was  built 
before  this  tax  was  levied  and  the  Company  had 
earned  the  laud,  its  equitable  title  was  com- 
plete, and  according  to  the  decisions  of  this 
court,  it  was  subject  to  taxation. 

The  same  point  was  urged  in  B.  Go.  v.  Free- 
eott.  But  tiie  court  said  that  "this  doctrine  was 
only  applicable  to  cases  where  the  right  to  the 
patent  is  complete,  the  equitable  title  fully 
vested,  without  anything  more  to  be  paid  or 
any  act  to  be  done  going  to  the  foundation  of 
the  right."  But  it  added,  in  that  case,  that  two 
important  acts  remained  to  be  done,  the  failure 
to  do  which  might  wholly  defeat  the  company's 
title.  One  of  these  was  payment  of  the  costs 
of  surveying. 

It  may  be  well  to  restate  the  grounds  on  which 
this  decision  rests. 

The  United  States  made  a  magnificent  grant 
to  this  Company,  of  lands  equal  in  quantity  lo 
forty  or  fifty  thousand  square  miles,  an  area  as 
large  as  an  average  State  of  the  Union.  It 
thought  proper  to  require  of  the  grantee  the 
payment  of  the  costs  of  making  the  surveys 
necessary  to  the  location  and  ascertainment  of 
these  lands.  To  secure  the  pavment  of  those 
expenses,  it  decided  to  retain  the  legal  title  in 
Its  own  hands  until  they  were  paid.  The  gov- 
ernment was,  as  to  these  costs,  in  the  condition 
of  a  trustee  in  a  conveyance  to  secure  payment 
of  money.  But,  if  the  land  was  liable  to  be 
sold  for  taxes  due  (o  state,  territorial  or  county 
organizations,  this  security  would  be  easily 
lost. 

No  sale  of  land  for  taxes,  no  taxes  can  be  as- 
sessed on  any  property,  but  by  virtue  of  the  sov- 
ereign authority  in  wbose  jurisdiction  ft  Is  done. 
If  not  assessed  by  direct  Act  of  the  Legislature 
itself,  it  must, to  be  valid.be  done  under  authori- 
ty of  a  law  enacted  by  such  Legislature.  A  val- 
id sale,  therefore,  for  taxes,  being  the  highest 
exercise  of  sovereign  power  of  the  State,  must 
carry  the  title  to  the  property  sold, and  if  it  does 
not  do  this,  it  la  because  the  asseasmenl  Is  void. 

It  follows  that  if  the  assessment  of  these  taxes 
is  valid  and  the  proceeding  i  well  conducted, 
the  sale  confers  a  title  paramount  to  all  others, 
and  thereby  destroys  the  lien  of  the  United 
States  for  the  costs  of  surveying  these  lands. 
If ,  on  the  other  hand,  the  sale  would  not  con- 


fer such  a  title,  It  is  because  there  exists  no  au- 
thority to  make  it 

At  all  events,  the  holder  of  the  equitable  title 
to  these  lands  has  a  right  to  prevent  a  sale 
which  would  have  the  effect  of  impeding  the 
United  States  in  the  assertion  of  her  right  to 
them  until  these  costs  are  paid. 

We  are  aware  of  the  use  being  made  of  thfc 
principle  by  the  companies,  who,  having  earned 
the  lands,  neglect  to  pay  these  costs  in  onier  to 
prevent  taxation.  The  remedy  lies  with  Con- 
gress and  is  of  easy  application.  If  that  body 
will  take  steps  to  enforce  Its  lien  for  these  costs 
of  survey,  by  sale  of  the  lands  or  by  forfeiture 
of  title,  the  Treasury  of  the  United  States  woulH 
soon  be  reimbursed  for  its  expenses  in  making 
the  surveys,  and  the  States  and  Territories,  in 
which  the  lands  lie,  be  remitted  to  their  ap- 
propriate rights  of  taxation.  The  courts  con 
do  no  more  than  declare  the  law  as  It  exists. 

The  decree  of  the  Supreme  Court  of  the  Terri- 
tory of  Dakota  it  reverted  and  tlie  eaute  re- 
manded, with  direction*  to  cause  a  decree  to  be 
entered  perpetually  enjoining  t/ie  Treasurer  of 
Traill  County  from  any  further  proceeding  to 
collect  the  taxe*  in  the  bill  mentioned. 

True  copy.    Test: 

James  n.  MoKennev,  dork.  Sup.  Court,  D.  8. 
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DAVIS  SEWING  MACHINE  COMPANY.      f524- 
OF  WATERTOWN,  N.  Y.,  Hff.  in  Err., 

ALMARIN  0.  RICHARDS  «r  al.,  Exts.  of 
Andrew  Rothwell,  Deceased,  and  AL- 
MARIN 0.  RICHARDS. 

(See  S.  a.  Reporter1!  ed..  B21-K7.) 
Guaranty — when  acceptance  of,  required. 


nbeeooe,  far  no  consideration  moving:  between  them 
oxrapt  future  ad vances  to  bo  made  to  the  principal 
debtor,  to  in  legal  effect  an  offer  or  proposal  on  the 
part  of  the  guarantor,  which  requires  an  accept- 
ance to  complete  the  contract. 

The  rules  stated  In  Davis  v.  Wells,  101 U.  B.  ISO, 
bk.  a.  688,  applied. 

[No.  48J 
Argued  Nov.  10,  11, 1885.  Decided  Deo.  7,  1885. 

FT  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

The  history  and  fads  of  the  case  appear  in 
opinion  of  the  court. 

Mom.— Guaranty;    notice  of  acceptance;  when 


Mot  liable.  See  Davis  v. 
8.,  1W.  bk.  m.m,  where 
red.  Bee  also  Bdmonston 
■LL  SM,  bk.  s,  sai.  note 


snuiun,  in  mu..  bu  :  rut* 
Vilooi  v.  Draper,  IS  Neb- 
Mich.,  70 ;  Duncan  v.  Hel- 
Jutnn,  <*>  Ind.,  406 :  Kline 


lis  Wheat),  615,  bk.  0,  TU, 

proposes  to  lend  bto  credit  as  guarantor 
mflt  of  another,  and  wishes  to  restrict  his 
a  particular  transaction,  fast  should  take 
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ifr.  Jwnei  G.  Payne,  for  plaintiff  In  er-  [     The  guaranty  was  upon  the  same  paper  with 
the  Above  contract,  and  was  as  follows: 

f  For  value  received,  we  hereby  guarantee  to 
the  Davis  Sewing  Machine  Company  of  Water- 
town,  N.  "x.,  the  full  performance  of  the  fore- 
going contract  on  the  part  of  John  W.  Poler, 
and  the  payment  by  said  John  W.  Poler  of  all 
indebtedness,  by  account,  note,  indorsement  of 
(including  renewals  and  extensions)  or 


No  notice  of  the  acceptance  of  the  guaranty 
was  necessary. 

Wtitney  v.  Groat,  34  Wend,  82;  Smith  v. 
Dann,  6  Hill,  MS;  Union  Bank  v.  Colter,  8  N. 
Y.  SOB;  Drummond  v.  Prettman,  13  Wheat, 
515  (35  U.  S.  bk.  6,  L.  ed.  713);  MitcheU  v.  Me- 
Chary,  42  Md.  374;  Caton  v.  Shaw,  3  Har.  & 
G.  22;  Nabb  v.  KoonU,  IT  Md.  388;  Cam  v. 
Howard,  41  Iowa,  470;  Carman  v.  EUedge,  40 
Iowa,  409;  BushneU  e.  Church,  IS  Conn.  400;  see 
also  Davit  Sewing  Machine  Co.  v.  Joneefil  Ho. 
409;  WadewoTth  v.  .dSm,  8  Qrattan,  174-178; 
Matheat  v.  CMrtanan,  19  8m.  A  M.  595;  Band- 
en  v.  Eleherton,  86  G*.  404. 

Notice  of  the  acceptance  of  the  guaranty  is 
not  necessary  when  the  guaranty  expresses  a 
consideration. 

Davit  v.  WclU,  104  U.  8.  IBS  (Bk.  36,  L.  ed. 

Nor  does  it  matter  aa  to  the  extent  or  charac- 
ter of  the  expressed  consideration.  One  merely 
nominal  is  sufficient 

Lawrence  v.  MeCatmont,  2  How.  436-452  (43 
D.  S.   bk.  11,  L.  ed.  826-836);  Dutchman  v. 


defendants  in  error. 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  court: 

This  was  an  action,  brought  in  the  Supreme 
Court  of  the  District  of  Columbia,  upon  a  guar- 
anty of  the  performance  by  one  John  W.  Poler 
of  a  contract  under  seal,  dated  December  17, 
1872,  between  him  and  the  plaintiff  Corpora- 
tion, by  which  it  was  agreed  that  all  sales  of 
sewing  machines  which  tbe  Corporation 
should  make  to  him  should  be  upon  certain 
terms  and  conditions,  the  principal  of  which 
were  that  Poler  should  use  all  reasonable  efforts 
to  Introduce,  supply  and  sell  the  machines  of 
tbe  Corporation,  at  not  less  than  its  regular  re- 
tail prices,  throughout  the  District  of  Colum- 
bia, and  the  Counties  of  Prince  George  and 
Montgomery  In  tbe  State  of   Maryland,  and 


from  him  to  the  Corporation  under  the  contract, 
[525]  and  should  not  engage  in  tbe  sale  of  sewing  ma- 
chines of  any  other  manufacture;  and  that  the 
Corporation,  during  the  continuance  of  tbe 
agency,  should  sell  its  machines  to  him  at  a  cer- 
tain discount,  and  receive  payment  therefor  in 
a  certain  manner;  and  that  either  party  might 
terminate  tbe  agency  at  pleasure. 


otherwise,  to  the  said  Davis  Sewing  Machln 
Company,  for  property  sold  to  said  John  W. 
Poler,  under  litis  contract,  to  tbe  amount  of 


three  thousand  (#3,000)  dollars. 

"Dated  Washington,  D.  C,  this  l?th  day  of 
December,  1B72.  "  A.  Rothwell. 

"  A.  C.  Richards." 

Under  the  guaranty  were  these  words:  "  I 
consider  the  above  sureties  entirely  resporudble. 
Washington,  December  19,  1873.    J.  T.  Ste- 

Al  tbe  trial  the  above  papers,  signed  by  tbe 

parties,  were  given  in  evidence  by  the  plaintiff, 
and  there  was  proof  of  the  following  facta:  on 
December  17.  1873,  at  Washington,  the  con- 
tract was  executed  by  Poler,  and  tbe  guaranty 
was  signed  by  tbe  defendants,  and  tbe  contract 
and  guaranty,  after  being  so  signed,  were  de- 
livered by  the  defendants  to  Poler,  and  by  Po- 
ler to  Stevens,  the  plaintiff's  attorney,  and  by 
Stevens  afterward*  forwarded,  with  his  recom- 
mendation of  the  sureties,  to  the  plaintiff  at 
Watertown  In  tbe  State  of  New  York,  and  the 
contract  there  executed  by  the  plaintiff.  The 
plaintiff  afterwards  delivered  goods  to  Poler 
under  the  contract,  and  he  did  not  pay  for 
them.  The  defendants  had  no  notice  of  tbe 
plaintiff's  execution  of  the  contract  or  accept- 
ance of  the  guaranty,  and  no  notice  or  know- 
ledge that  the  plaintiff  had  furnished  any  goods 
to  Poler  under  the  contract  or  upon  the  faith  of  r 
the  guaranty,  until  January,  1870,  when  pay- 
ment therefor  was  demanded  by  the  plaintiff  of 
the  defendants,  and  refused.  At  the  time  of 
the  signing  of  the  guaranty,  the  plaintiff  had 
furnished  no  goods  to  Poler,  and  the  negotia- 
tions then  pending  between  the  plaintiff  and 
Poler  related  to  prospective  transaction*  be- 
tween them. 

The  court  instructed  the  jury  as  follows:  "It 
appearing  that,  at  the  time  the  defendant  signed 
the  guaranty  on  the  back  of  the  contract  be- 
tween the  plaintiff  and  Poler,  tbe  plaintiff  had 
not  executed  tbe  contract  or  assented  thereto, 


Poler,  and   that  subsequently   to  the  signing 
thereof  by  the  defendants  the  attorney  for  the 


oare  to  soy  so  clearly  and  distinctly  In  his  propcei- 
tlon  or  contractor  guaranty.  What  form  of  words 
win  constitute  a  *  continuing  ruarant y '  Is  a  question 
of  construction.  Buck  exprmslons  as  'We  hold 
ourselves  responsible  for  the  payment  of  any  sum 
not  exceeding  (5,000  X  may  receive  of  you'  or  ■ 
guaranty  to  a  bank,  'of  all  liabilities  to  said  bank 
now  exsttqg  or  which  may  hereafter  arise,  to  the 
exteat  of  JS5,oa),'  or  where  the  guarantors  agreed 
'to  be  responsible  to  you  at  any  time  not  exceeding 
MAOO.'  or  a  miarantv  to  A  to  ur  '  unconditionally 

»;  butVI 
0**8,800,' 

„  .auditing 
s  Hun,  US'; 
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plaintifl  approved  the  responsibility  of  the  guar- 
antors and  sent  the  contract  to  Watertown,  N. 
Y.,  to  the  plaintifl,  which  subsequently  signed 
it.  and  no  notice  having*  been  given  by  the 
plaintifl  to  the  defendants  of  tbe  acceptance  of 
such  contract  and  guaranty1,  and  that  it  intended 
to  furnish  goods  thereon  and  hold  the  defend- 
ants responsible,  the  plaintiff  cannot  recover, 
and  tbe  jury  should  find  for  tbe  defendants." 

A  verdict  waa  returned  for  tbe  defendants, 
and  judgment  Tendered  thereon,  which  on  ex- 
ceptions by  tbe  plaintifl  was  affirmed  at  tbe 
general  term,  and  tbe  plaintifl  sued  out  this 
writ  of  error,  pending  which  one  of  the  de- 
fendants died  and  his  executor  was  summoned 
in. 
271  The  decision  of  this  case  depends  upon  the 
1  application  of  the  rules  of  law  stated  In  the 
Opinion  in  the  recent  case  of  Dan*  v.  Weill,  104 
U.  8.  1B6  [Bk.  26,  L.  ed.  686],  in  which  the 
earlier  decisions  of  this  court  upon  the  subject 
are  reviewed. 

Those  rules  may  be  summed  up  as  follows: 
A  contract  of  guaranty,  like  every  other  con- 
tract, can  only  be  made  by  the  mutual  assent 
of  tbe  parties.  If  the  guaranty  is  signed  by  the 
guarantor  at  the  request  of  tbe  other  party,  or 
if  the  tatter's  agreement  to  accept  is  contempo- 
raneous with  tbe  guaranty,  or  If  the  receipt 
from  him  of  a  valuable  consideration,  however 
small,  fa  acknowledged  in  the  guaranty,  the 
mutual  assent  is  proved,  and  the  delivery  of 
the  guaranty  to  him  or  for  his  use  completes  the 


But  if  the  guaranty  is  signed  by  the 

without  any  previous  request  of  the 

other  party,  and  In  his  absence,  for  no  consid 


eration  moving  between  them  except  future  ad- 
vances to  be  made  to  the  principal  debtor,  tbe 
guaranty  is,  In  legal  effect,  an  offer  or  proposal 
on  the  part  of  the  guarantor,  needing  an  ac- 
ceptance by  the  other  party  to  complete  the  con- 

The  case  at  bar  belongs  to  the  latter  class. 
There  is  no  evidence  of  any  request  from  the 
plaintiff  Corporation  to  the  guarantors,  or  of 
any  consideration  moving  from  it  and  received 
or  acknowledged  by  them  at  the  time  of  their 
signing  the  guaranty.  The  general  words  at 
the  beginning  of  the  guaranty,  "value  recti  ved." 
without  stating  from  whom,  are  quite  as  con- 
sistent with  a  consideration  received  by  the 
guarantors  from  the  principal  debtor  only.  Tbe 
certificate  of  the  sufficiency  of  the  guarantors, 
written  by  the  plaintiff's  attorney  under  tbe 
guaranty,  bears  date  two  days  later  than  the 
guaranty  itself.  Tbe  plaintiff's  original  con- 
tract with  tbe  principal  debtor  was  not  execut- 
ed by  tbe'  plain  tiff  until  after  that.  The  guar- 
antors had  no  notice  that  their  sufficiency  had 
been  approved,  or  that  their  guaranty  bad  been 
accented,  or  even  tbat  tbe  original  contract 
had  been  executed  or  assented  to  by  tbeplaint- 


plaintiff  to  the  principal  debtor. 
Judgment  affirmed. 
True  copy.   Test: 

James  11.  MoRcoaey,  Clerk,  Sup.  Court,  U.  B. 


CLAY  COUNTY,  IOWA,  Ptf-  in  Brr., 

e. 

UNITED  STATES,  «r«J.  HUGH    MoAL- 

EER,  8b.,  akd  HUGH  McALEER,  Jfi., 

Admre.  of  Michael  HcAlkeb,  Deceased. 

(Be*  a.  CL.  "Cloy  Co.  v.  McAlter"  Reporter's  «!_, 
OMlCl 


, r  stated  tbat  tbepro- 

im  levy  allowed  by  law  were 

...._...    be  ordinary  current  azpenasa 

of  the  county  government.  It  Is  neld,  upon  general 
demurrer  to  tbe  answer,  that  the  petitioners  are  not 


Pi  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Iowa. 
The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court 

Mr.  George  O.  Wright,  for  plaintifl  in 

Mr.  John  Mitchell,  for  defendant  in  error. 

Mr.  Chief  Jtutiee  Waito  delivered  the  opin- 
ion of  the  court: 

This  record  shows  that  Michael  HcAIeer  re- 
covered a  judgment  on  the  21st  of  October, 
1864,  in  tbe  Circuit  Court  of  the  United  States 
for  the  District  of  Iowa,  against  Clay  County, 
for  (9,172.00.  Upon  this  judgment  sundry 
payments  have  been  made,  but  there  still  re-  ...« 
mains  due  more  than  $5,000.  When  the  debt  '"  ,J 
in  judgment  was  contracted,  the  power  of  the 
county  to  levy  a  tax  for  ordinary  county  rev- 
enue was  limited  to  four  mills  annually  on  the 
dollar  of  the  assessed  value  of  taxable  property ; 
afterwards  this  was  increased  to  six  mills 
which  is  the  authorized  rate  now.  On  the  2d 
of  Hay,  1881,  the  administrators  of  the  judg- 
ment creditor,  he  being  dead,  petitioned  the 
circuit  court    for  a  mandamu*  directing  the 


iudgmen 
shall  not 


:,  Interest  and  costs,  and,  If  the  amount 
be  sufficient,  tbat  then  the  defendant 
be  compelled  to  levy  for  the  year  1883  an 
amount  sufficient  to  pay  the  said  judgment  and 
Interest  and  costs,  and  for  such  other  relief  as 
may  be  proper  In  the  premises."  Tbe  answer 
states  that  the  full  amount  of  taxes  allowed 
by  law  for  the  ordinary  revenue  of  the  County 
was  levied  for  the  years  1880  and  1881,  and 
tbat  these  levies  were  all  required,  and  more 
too,  for  tbe  proper  maintenance  of  the  County 
government.  It  is  also  stated  that  no  part  of 
tiie  revenues  for  these  years  could  have  been 
devoted  to  the  payment  of  the  judgment  "with- 
out seriously  impairing  the  efficiency  of  said 
government."  Tbe  answer  concludes  as  fol- 
lows: "  That  the  maximum  levy  tea  stud  pur- 
pose for  the  year  1B82  will  not  be  sufficient  to  nay 
the  ordinary  current  expenses  of  said  county, 
and  that  no  part  thereof  can  be  applied  for  the 

Eyment  of  said  judgment  without  seriouslv 
pairing  the  efficiency  of  said  county  govern- 
1UU.8. 


1885.                                              Campbell  t.  Holt.  620-834 

inent."  To  this  answer  ttio  relators  demurred,  Lyon*,  tupra,  tbe  municipal  authorities  had 
and,  upon  the  hearing,  the  court  ordered  "  that  levied  a  tax  of  five  milla  only,  when  by  the 
the  peremptory  writ  of  mandamut  Issue  com-  charter  they  could  have  levied  ten  milla.  In 
manding  the  board  of  supervisors  *  *  *  forth-  this  way  they  showed  that  the  full  tax  was  not 
with  to  levy  a  tax  of  one  mill  on  the  dollar  of  needed  for  current  purposes,  and  the  court  was 
the  assessed  valuation  of  tbe  property  of  said  therefore  free  to  require  them  to  proceed  with 
ClayCounty*  *  *  for  1B83,  and  to  be  collected  the  execution  of  the  power  which  had  been  con- 
with  the  taxes  of  the  current  year,  1892,  and  to  ferred  by  law  until  the  Judgment  creditor  wai 
pay  the  same  upon  the  judgment  of  relator,  paid.  ButinCb]^nv.Dac«np0rfI2flIowa,SlG,the 
and  that  they  le^  and  collect,  and  pay  over  a  same  court  held  that  ' '  when  the  ordinary  ex- 
tax  of  one  mill  on  the  dollar  each  year  until  re-  penses  of  carrying  on  the  government  of  a 
lator's  Judgment,  interest  and  costs  are  fully  municipal  corporation  require  all  the  proceed* 
paid."  To  reverse  this  judgment  the  present  arising  from  a  tax,  which  is  the  full  limit  the  cor- 
writ  of  error  was  brought.  poration  is  authorized  to  levy,  it  cannot  becom- 

It  is  conceded  "that  the  court  cannot  order  pelled  to  apply  a  part  of  such  fund  to  the  pay- 
the  board  of  supervisors  to  levy  a  tax  in  excess  raentof  ajuagmentheldby  acredilorngainstit." 
of  the  amount  provided  by  stalutein  a  case  like  The  case  of  Beaulieu  v.  Pleasant  Hill,  supra,  ia 
the  one  under  consideration."  Such  was  the  to  the  same  effect,  for  there  the  order  was  to 
effect  of  tbe  decision  of  this  court  in  United  levy  the  special  tax  for  the  payment  of  tho 
State*  t.  Macon  Oo.  99  TJ.  6.  682  [Bk.  25.  L.  Judgment,  unless  it  should  be  made  to  appear 
ed.  831],  and  the  courts  of  Iowa  have  uniformly  upon  a  further  return  that  tbe  power  bad  been 
held  the  same  way.  CojUn  v,  Davenport,  26  already  exhausted,  and  that  the  fund  raised  had 
Iowa,  SIS;  Polk  v.  Winnetl,  87  Iowa,  84;  Iowa  been  properly  appropriated. 
B.  R.  Land  Go.  v.  County  of  Sac,  39  Iowa,  184.  It  follows  that  the  Judgment  of  the  court  be- 
lt is  claimed,  however,  that  the  court  might  low  ordering  tbe  levy  of  a  tax  of  one  mill  for 
properly  order  one  mill  of  the  six-mills  tax  au-  tbe  benefit  of  the  relators,  upon  the  facta  stated 
tborized  by  law  to  be  levied  separately  from  the  in  the  answer  and  admitted  by  the  demurrer, 
rest,  and  set  apart  specially  for  the  payment  was  erroneous,  and  that  it  must  be  reversed, 
of  the  judgment  It  was  said  in  Beaulieu  v.  The  judgment  it  consequently  reverted,  andth* 
Pleasant  Hill,  4  McCrary,  554,  that  this  might  cau^e  remanded for  further  proceedings  according 
oe  done  where  the  full  levy  was  not  required  to  lavt. 

to  defray  the  current  expenses  chargeable  upon  True  copy.   Test:                                                . 

tbe  ordinary  revenue  fund,  and  such  Is  the  Jame.  H.  MoKenney,  Clerk,  8up.  Oourt.  O.  B. 
effect  of  Cog  v.  City  of  Lyons,  17  Iowa,  I.    But 

here  the  answer  shows  affirmatively  that  the  

wbole  of  tbe  six-mill  levy  of  1882  will  not  be 

sufficient  to  pay  the  ordinary  current  expenses  M01NA  CAMPBELL,    Admrx,  and   J.  B.    [62 

of  the  County.    No  effort  was  made  to  have  CAMPBELL,  Admr.  of  the  Estate  of  John 

the  answer  more  specific  and  certain,  so  as  to        _  „ .    „.  _    .     -. 

show  what  the  whoUi  amount  of  thetax  would  8xAMPa-  De^eaaeA'  plf- «  »*'.. 

be,  and  in  what  way  ft  was  to  be  expended,  but  *■ 

the  relators  were  content  to  go  to  a  hearing  upon  JAMES  H.  HOLT. 

a  general  demurrer  to   tbe  answer  as  it  stood.  

We  must,  therefore,  assume  tbe  fact  to  be  that  I808  8-  °-  Beportert  ed.,  OO-flM.) 

a  special  tax  cannot  be  levied  to  pay  the  Judg-  ConttUutional    law-"du«   proceu   of  law"— 

ment  without  embarrassing  the  County  in  the  Statute  of  Limitation*^t*n*ionufir  deform 

administration  of  its  current  affairs.  *_.  „,»£,.* 

'•  -is  held  In  SaitSt.  Zowiv.  United  Stole*, 


110  U.  S.  821   [Bit.  28,  L.  ed.   162],  decided  1.  Therepealor  astatuteof  limitations  doeenot 

•Inre  th»    <Ttrt<-Tnn»it   In  tlii*  nw  helnw     that  deprive  a  debtor  la  whose  favor  It  had  become  a  00- 

and  necessary  forthe  municipal  administration  Amendment. 

isnot  judicial;  it  is  confided  by  law  to  the  mu-  „Jjgj^  S^<"*Df*™>.5?*??ft_J*'?_* 


nicipal  authorities.     No  court  has  tbe  right  to  pep^na!  property  and  their  operation  as  a  defease 

control  that  discretion,  much  less  to  usurp  or  to  contract*. 
supersede  it.    To  do  so,  in  a  single  year,  would  [No.  27J 

require  a  revision  of  the  details  of  every  esti-  Submitted  Apr.  17,  1885.  Decided  Dee.  7,  1886. 

mate  and  expenditure,  based  upon  an  inquiry  _„  „_,_,,._       .    .  „    _.    ...    -,    ,_ 

into  .11  biucU  of  tin  mmacipil  *A,  &  JN  EKKOHto tbeSupi.rn.Com olth.Sutf. 

doit  for  a  series  of  years,  and  in  advance,  will  ■*-<*•  'cxas. 

be  to  attempt  to  foresee  every  contingency  and  t  The  history  and  facts  of  the  case  appear  in 
provide  against  every  contingency  that  may  *«ff»™,i_S  ™e  court-,  .,,.-,  _ 
possibly  arise  to  affect  tbe  public  necessities?'  £r-  W:W- j*°7BO'  ^SJ^SPll  'VTT 
This,  we  think,  disposes  of  the  present  contro-  When  the  period  prescribed  by  the  Statute 
[8l»l  »ersy.  It  is  true  that  was  a  case  in  which  a  «f  Limitations  has  once  run  so  as  to  cut  off 
1  bondholder  was  seeking  payment  out  of  the  tDe  remedy  which  one  might  have  had  for  the 
ordinary  revenue  fund  after  the  special  tax  an-  re?over7  ■*  .?*?*&  in  tho  Ptwewon  of  au- 
thorized by  law  to  be  levied  for  biVbenent  had  «*er.  ™.e  l ™  *f  the  property,  irrespective  of 
been  exhausted,  but  the  balance  due  him  was  *«  original  right,  is  regarded  in  the  Uw  at 

just  as  much  a  charge  on  tbe  ordinary  revenue 

fund  as  if  there  had  been  no  other  provision  in  Sott-Stattite  of  I^mttottonsji Bee,  in  omumo- 
vi.  i ir... j  bj.  -  ev~*j.  t>„  on  it  o  tionwIththeabovecaaeoiCampoell  v.  Holt. Town- 
s', ™£r'«,  t  ***>  »£,  t  «  Vl  i  «cnd  v.  Jemtoon,  BO  D.  8.,  »  HowJ.  «T,  bk.lB,l»t, 
811   [Bk.   24,  L.  ed.   828].     In  Coy  v.  City  of  not*. 

«*  v .  s.  DlgltlzSd  h,  G  oogle** 


830-684 
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vested  in  the  possessor,  who  is  entitled  to  the 
same  protection,  in  that  respect  as  the  owner  is 
entitled  to  in  other  cases.  A  subsequent  repeal 
ol  the  limitation  law  could  not  be  given  a  retro- 
active effect  so  as  to  disturb  this  title. 

Cooler,  Const.  Lim.  5lh  ed.  449,  and  numer- 
ous authorities  cited. 

A  claim  of  a  pecuniary  character,  after  the 
statute  has  run,  cannot  be  treated  otherwise 
than  a  claim  of  title  to  property  adversely  pos- 
sessed. 

Itockportv.  Walden,  54  N.  H.  167;  McMerty 
v.  Mtnriton,  63  Ho.  140;  Goodman  v.  Munfo, 
8  Porter  (Ala.),  84;  Earriton  v.  Stacy,  6  Rob. 
(La.)  IS;  Baker  v.  Stonebraker,  38  Mo.  888; 
Shelby  v.  Guy,  11  Wheat.  381  (34  D.  S.  bk.  6, 
Led.  495). 

A  right,  to  nave  become  a  vested  right,  must 
have  become  a  title,  legal  or  equitable,  to  the 
present  or  future  enjoyment  of  property,  or  to 
the  present  or  future  enforcement  of  a  demand, 
or  a  legal  exemption  from  a  demand  made  by 
another. 

Cooley,  Const.  Lira.  448;  see  further  Weid- 
tngery.  Spruanee,  101  Dl.,  378;  rVanaw  v.  At- 
kinton,  48  N.  J.  G71. 

Mturt.  F.  Charles  Hume,  Setfc.  Shnp- 
a>rd   and  Satyle*  ft  Bus  sett,  for  defend- 


ifr.  Jvttice  Millar  delivered  the  opinion  < 


The  action  was  brought  in  the  District  Court 
of  Washington  County,  Texas.  May  18,  1874, 
by  Bolt,  the  defendant  in  error,  against  the 

E resent  plaintiffs  in  error.     Holt  sum  as  dev- 
ce  and  legatee  of  htswife,  Mnlvina,  who  was 
tbe  daughter   of  John   Stamps,  deceased,    of 
*.c  Moina  and  J.  B.  Campbell  are  ad- 


The  action  was  founded  in  tbe  allegation  that 
Mai vina  Stamps,  afterwards  Holt,  inherited 
from  her  mother,  Henrietta  Stamps,  tbe  wife 
of  John  Stamps,  an  interest  in  lands  and  ne- 
groes which  her  mother  owned  at  the  time  of 
her  death.  That  the  land  was  sold  by  her 
father,  John  Stamps,  who  received  the  money 
and  converted  it  to  his  own  use.snd  that  he  also 
received  the  hire  and  profits  of  the  negroes  so 
long  as  they  remained  slaves  under  the  laws  of 
Texas. 

The  defend  ants  set  up  several  d  efenses,  among 
others  tbe  Statute  of  Limitations  of  the  State 
8211  of  Texas,  but,  on  a  trial  by  jury,  Holt  recov- 
ered a  judgment  for  $8,693.68.  From  this 
Judgment  an  appeal  was  taken  to  the  supreme 
court  of  the  State,  and  referred,  by  consent  of 
parties,  to  the  commissioners  of  appeal,  by 
whom  It  was  confirmed,  und  this  affirmance 
was  made  the  judgment  of  the  supreme  court. 

There  were  several  assignments  of  error  in 
tbe  hearing  before  the  commissioners  of  ap- 
peal, but  the  only  one  which  we  can  consider  is 
that  growing  out  of  tbe  plea  of  the  Statute  of 
Limitations. 

The  cause  of  action  in  this  case  accrued  be- 
fore Ihe  outbreak  of  tbe  war,  the  mother  hav- 
ing died  iu  1807.  and  Malvina  Stamps  was  a 
minor  during  all  the  time  preceding  the  insur- 
rection. It  seems  that  the  Legislature  of  Tex- 
as had  passed  several  Acta  suspending  the  op- 


the  war.  But  in  1866  a  law  was  passed  v 
enacted  that  these  statutes,  which  had  been  sus- 
pended during  this  time,  should  again  com- 
mence running  on  the  3d  day  of  September  of 
that  year.  At  this  time  Malvina  Stamps  waa 
of  age  and  unmarried,  and  the  statute  then  be- 
gan to  run  against  her  in  this  case,  and  would 
become  a  bar  in  two  years.  This  time  elapsed 
without  any  suit  broughton  the  claim.  It  waa, 
therefore,  as  the  commissioners  of  appeal  ad- 
mit, then  barred  by  the  statute.  But  in  186S 
tbe  State  of  Texas,  which  had  not  yet  been  re- 
instated and  accepted  by  the  two  Houses  of  Con- 
gress as  in  her  old  relations,  made  a  new  Con- 
stitution which,  it  was  declared  in  the  ordi- 
nance submitting  it  to  the  vote  of  the  people, 
should  take  effect  when  it  was  accepted  by  Con- 
gress, which  was  afterwards  done. 

Article  13,  section  48,  of  this  Constitution  U 
in  these  words:  "The  Statutes  of  Limitations 
of  civil  suits  were  suspended  by  the  so-called 
Act  of  Secession  of  the  38tb  of  January,  1861, 
and  shall  be  considered  as  suspended  within 
this  State,  until  the  acceptance  of  this  Consti- 
tution by  the  United  States  Congress." 

The  District  Court  of  Washington  County, 
and  the  commissioners  of  appeal,  following 
many  previous  decisions  of  the  supreme  court 
of  the  State,  held  that  this  provision  removed 
the  bar  of  the  Statute  of  Limitations,  though 
before  its  taking  effect  the  time  had  elapsed 
necessary  to  make  the  bar  complete  in  this  case. 

The  defendants,  both  by  plea  and  by  prayers 
for  instruction  to  the  Jury,  and  in  argument  be- 
fore the  commissioners  of  appeal,  insisted 
that  the  bar  of  the  statute,  being  complete  and 

eerfect,  could  not,  as  a  defense, "be  taken  away 
y  this  constitutional  provision,  and  tbat,  todo 
so  would  violate  tbat  part  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United 
States  which  declares  that  no  State  shall  "de- 
prive any  person  of  life,  liberty  or  property 
without  due  process  of  law." 

This  writ  of  error  to  the  state  court  Is  found- 
ed on  that  proposition,  and  we  must  inquire  into 
its  soundness, 

Tbe  action  is  based  on  contract  It  is  for 
hire  of  the  negroes  used  by  the  father,  and  for 
the  money  received  for  tbe  land  of  his  daugh- 
ter, sold  by  him.  The  allegation  Is  of  indebt- 
edness on  this  account,  and  tbe  plea  is  that  the 
action  is  barred  by  the  Statute  of  Limitations. 
It  is  not  a  suit  to  recover  possession  of  real  or 
personal  property,  but  to  recover  for  the  vio- 
lation of  an  implied  contract  to  pay  money. 
The  distinction  is  clear,  and,  in  the  view  wo 
lake  of  tbe  case,  important. 

By  (he  long  and  undisturbed  possession  of 
tangible  property,  real  or  personal,  one  may 
acquire  a  title  to  it,  or  ownership,  superior  in 
law  to  that  of  another,  who  may  be  able  to 
prove  an  antecedent  and,  at  one  time,  para- 
mount title.  This  superior  or  antecedent  title 
has  been  lost  by  tbe  laches  of  tbe  person  hold- 
ing it,  in  failing  within  a  reasonable  time  to 
assert  it  effectively;  as,  by  resuming  the  posses- 
sion to  which  he  was  entitled,  or  asserting  his 
right  by  suit  in  the  proper  court  What  the 
primary  owner  has  lost  by  his  laches,  the  other 
party  has  gained  by  continued  possession,  with- 
out question  of  bis  right.  This  is  tbe  founda- 
tion of  the  doctrine  of  prescription,  a  doctrine 
1»  O.S. 
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which,  In  the  English  law,  la  mainly  applied 
to  Incorporeal  hereditaments,  but  which  In  the 
Roman  law,  and  the  codes  founded  on  it.  Is  ap- 
plied to  property  of  all  kinds. 

Mr.  Angell,  in  his  work  on  Limitations  of  Ac- 
tions, says  that  the  word  limitation  is  used  in 
reference  to  "  the  time  which  is  prescribed  by 
the  authority  of  the  law  during  which  a  title 
may  be  acquired  to  property  by  virtue  of  a 
123]  simple  adverse  possession  and  enjoyment,  or 
the  time  at  the  end  of  which  no  action  at  law 
or  suit  in  equity  can  be  maintained ;"  and  in 
the  Roman  law  It  Is  called  pratertptio. 

"  Prescription,  therefore  (he  says),  is  of  two 
kinds— tliat  Is,  it  is  either  an  instrument  for  the 
acquisition  of  property,  or  an  instrument  of  an 
exemption  only  from  the  servitude  of  judicial 
process."    Angell,  Limitations,  g§  1,  2. 

Possession  has  always  been  a  means  of  ac- 
quiring title  to  property.  It  was  the  earliest 
mode  recognized  by  mankind  of  the  appropria- 
tion of  anything  tangible  by  one  person  to  his 
own  use,  to  the  exclusion  of  others,  and  legis- 
lators and  publicists  have  always  acknowledged 
Its  efficacy  In  confirming  or  creating  title. 

The  English  and  American  statutes  of  limit- 
ation have  in  many  cases  the  same  effect,  and, 
if  there  is  any  conflict  of  decisions  on  the  sub- 
ject, the  weight  of  authority  is  in  favor  of  the 
proposition  that,  where  one  has  had  the  peace- 
able, undisturbed,  open  possession  of  real  or 
persona]  property,  with  an  assertion  of  his 
ownership,  for  the  period  which,  under  the  law, 
would  bar  an  action  for  its  recovery  by  the  real 
owner,  the  former  has  acquired  a  good  title — 
a  title  superior  to  that  of  the  latter,  whose  neg- 
lect to  avail  himself  of  his  legal  rights  has  lost 


2  Black,  599  [87  U.  S.  bk.  lf,L.  ed.  2811;  OroxaU 
v.  Sherrrd.  5  Wall.  289  [72  U.  B.  bk.  18.  L.  ed. 
580];  Diekenon  v.  Colgrove,  100  U.  8.  583  [Bk. 
25,  L.  ed.  6201;  BiebneU  v.  Comitoek,  118  O.  8. 
153  [Bk.  28,  L.  ed.  90S].  It  is  the  doctrine  of 
the  English  courts,  and  has  been  often  asserted 
in  the  highest  courts  of  the  States  of  the 
Union. 

It  may,  therefore,  very  well  be  held  that  in 
an  action  to  recover  real  or  personal  property, 
where  the  question  is  aa  to  the  removal  of  the 
bar  of  the  Statute  of  Limitations  by  a  legislative 
Act  passed  after  the  bar  has  become  perfect, 
such  Act  deprives  the  party  of  his  property 
without  due  process  of  law.  The  reason  is, 
that,  by  the  law  in  existence  before  the  repeal- 
ing Act,  the  property  had  become  the  defend- 
ant's. Both  the  legal  title  and  the  real  owner- 
ship had  become  vested  in  him,  and  to  give  the 
Act  the  effect  of  transferring  this  title  to  plain- 
tiff would  be  to  deprive  him  of  his  property 
without  due  process  of  law. 
[624]  But  we  are  of  opinion  that  to  remove  the  bar 
which  the  Statuteof  Limitations  enables  a  debtor 
to  interpose  to  prevent  the  payment  of  his  debt 
stands  on  very  different  ground. 

A  case  aptly  illustrating  this  difference  in  the 
effect  of  the  Statute  of  Limitations  is  found  in 
8  J.  J.  Marshall's  Ky.  R.864  {Smart  v.  Bavgh), 
in  which  the  opinion  was  delivered  by  Chief 
Juttiee  Robertson,  whose  reputation  as  a  jurist 
entitles  bis  views  to  the  highest  consideration. 
The  action  was  detinue  for  a  slave,  and  the 
defendant  having  proved  his  undisturbed  pos- 
115  C.  8.  U.  a.  Book  29 


session  of  the  slave  for  a  period  of  time  which 

would  bar  the  action,  buttaving  failed  to  plead 
the  Statute  of  Limitations,  the  question  was 
whether  he  could  avail  himself  of  the  lapse  of 
time.  ' '  The  plea  (said  the  court)  is  non  detinet 
in  the  present  tense,  and  under  this  plea  any- 
thing which  will  show  a  better  right  in  the  de- 
fendant than  in  the  plaintiff  may  be  admitted 
as  competent  evidence.  The  plea  puts  In  issue 
the  plaintiff's  right.  Five  years'  uninterrupted 
adverse  possession  of  a  slave  not  only  bars  the 
remedy  of  the  claimant  out  of  possession,  but 
vesta  the  absolute  legal  right  in  the  possessor. 
Therefore,  proof  of  such  possession  may  show 
that  the  claimant  has  no  right  to  the  slave  and 
cannot  recover.  Consequently,  ft  would  seem 
to  result,  from  the  reason  of  the  cose,  that  the 
adverse  possession  may  be  proved  under  the 

Sneral  Issue,"  Answering  the  objection  that 
assumpsit  and  other  actions  the  Statute  to  lie 
available  must  be  pleaded,  and  by  analogy 
should  be  pleaded  in  that  case,  he  says:  "  The 
same  reason  does  not  apply  to  assumpsit,  be- 
cause the  Statute  of  Limitations  does  not  de- 
stroy the  right  in  foro  conmentia  to  the  benefit 
of  assumpsit,  but  only  bars  the  remedy  if  the 
defendant  chooses  to  rely  on  the  bar.  Time 
does  not  pay  the  debt,  but  time  may  vest  the 
right  of  property."  Again  he  says:  "This  Is 
perfectly  true  in  detinue  for  a  slave,  because, 
in  such  a  case,  the  lapse  of  time  has  devested 
the  plaintiff  of  his  right  of  property,  and  vested 
it  in  the  defendant.  *  *  *  But  it  Is  not  so  in 
debt,  because  the  Statute  of  Limitations  does  not 
destroy  nor  pay  the  debt."  "This  (he  says) 
bos  been  abundantly  established  by  authority. 
*  *  *  A  debt  barred  by  time  is  a  sufficient  con- 
sideration for  a  new  assumpsit.  The  Statute 
of  Limitations  only  disqualifies  the  plaintiff  to 
recover  a  debt  by  suit  if  the  defendant  rely  on 
time  in  bis  plea.  It  is  a  personal  privilege,  ac-  [62( 
corded  by  lawfor  reasons  of  public  expediency: 
and  the  privilege  can  only  be  asserted  by  plea. 

The  distinction  between  the  effect  of  statute* 
of  limitation  In  vesting  rights  to  real  and  per- 
sonal property,  and  its  operation  as  a  defense 
to  contracts,  is  well  stated  in  Janet  v.  Jontt,  18 
Alabama,  248.  Sec  also  LangdelTs  Equity 
Pleadings,  %%  118,  et  Kquitwr. 

We  are  aware  that  there  are  to  be  found,  In 
the  opinions  of  courts  of  the  States  of  the 
Union,  expressions  of  the  idea  that  the  lapse  of 
time  required  to  bar  the  action  extinguishes  the 
right,  and  that  this  Is  the  principle  on  which 
the  statutes  of  limitation  of  actions  rest 

But  it  will  be  found  that  many  of  these  are 
in  cases  where  the  suits  are  for  tne  recovery  of 
specific  real  or  personal  property,  and  where 
the  proposition  was  true,  because  the  right  of 
the  plaintiff  in  the  property  was  extinguished 
and  nad  become  vested  in  the  defendant.  In 
others,  the  Constitution  of  the  State  forbids 
retrospective  legislation.  That  the  proposition 
is  sound,  that, In  regard  to  debtor  assumpsit 
on  contract,  the  remedy  alone  is  gone  and  not 
tbe  obligation,  la  obvious  from  a  class  of  case* 
which  have  never  been  disputed. 

1.  It  Is  uniformly  conceded  that  the  debt  is 
a  sufficient  consideration  for  a  new  promise  to 
pay,  made  after  the  bar  has  become  perfect. 

3.  It  has  been  held,  in  all  the  English  courts, 
that,  though  the  right  of  action  may  be  barred 
in  the  country  where  the  defendant  resides  or 
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hu  resided,  and  where  the  contract  was  made, 
to  that  the  bar  Is  that  Jurisdiction  is  complete. 
It  i*  do  defense,  if  he  can  be  found,  to  a  suit  in 
another  country. 

In  the  case  or  William*  T.  Janet,  18  East,  439, 
the  contract  sued  on  was  made  in  India,  and 
by  the  law  of  limitations  of  that  jurisdiction 
the  right  of  action  was  barred.  But  the  re- 
covery on  it  was  allowed  In  England  on  the 
ground  that  the  bar  did  not  exist  In  England, 
and  the  right  itself  bad  not  been  lost.  Lord 
Ellen  bo  rough  said:  "Here  there  is  only  an 
extinction  of  the  remedy  in  the  foreign  court, 
!6]  according  to  the  law  stated  to  be  received  there, 
but  no  extinction  of  the  right"  Bayley,  Jus- 
tice, said:  "The  Statute  of  Limitations  only 
ben  the  plaintiff's  remedy  and  not  the  debt, 
and  the  extent  of  the  defendant's  argument  Is 
only  to  show  that  the  remedy  Is  barred  In  In' 
dia,  but  that  does  not  show  it  to  be  barred 
here." 

The  decisions  are  numerous  to  the  same  ef- 
fect in  the  American  courts.  In  the  case  of 
Lt  Roy  v.  Orowminiliield,  2  Mason,  151.  Judge 
Story  had  conceded  that  the  authorities  were 
that  way,  but  intimated  that,  If  the  question 
were  rat  nana,  sound  principle  might  require  a 
different  decision.  But  in  the  case  of  Town- 
tend  t.  Jemiton,  9  How.  407  [SO  D.  6.  bk.  18, 
L.  ed.  194],  Mr.  Justice  Wayne  says  that,  in 
the  previous  case  of  MeElmoyU  v.  Cohen,  13 
Pet.  812  [38  TJ.  8.  bk.  10,  L.  ed.  177],  in  which 
Judge  Story  participated,  he  concurred  in  the 
doctrine  that,  on  principle  as  well  as  authority, 
the  bar  of  the  statute  In  one  State  cannot  be 
pleaded  as  a  defense  in  the  courts  of  another 
State,  though  the  contract  be  made  in  the 

In  this  case  of  Towiwnd  v.  Jemison  the  opin- 
ion of  the  court  contains  an  elaborate  examina- 
tion of  the  whole  question.  It  explains  the 
difference  between  statutes  whose  effect  is  to 
vest  title  to  property  by  adverse  possession,  and 
those  which  merely  affect  the  remedy,  as  in 
case  of  contract.  The  result  of  it  Is  summed 
up  In  a  single  sentence:  "The  rule  in  the 
courts  of  the  United  States,  In  respect  to  pleas 
of  the  Statute  of  Limitations,  has  always  been 
that  they  strictly  affect  the  remedy  and  not  the 
merits.''  Again:  "  The  rule  Is  that  the  Stat- 
ute of  Limitations  of  the  country  in  which  the 
suit  Is  brought,  may  be  pleaded  to  bar  a  recov- 
ery upon  a  contract  made  out  of  Its  political 
jurisdiction,  and  that  the  limitation  of  the  la 
tod  contractu*  cannot  be."  And  it  is  said  that 
in  the  cases  decided  in  England  on  this  subject 
there  has  been  no  fluctuation. 

The  case  before  the  court  whs  an  action 
brought  in  Alabama  against  a  citizen  of  Missis- 
sippi, on  a  contract  made  in  the  latter  State, 
and  which,  by  the  laws  of  that  State,  was 
barred  by  the  lapse  of  time.  Id  the  case  of 
McEtmoyle  v.  Cohen,  the  question  was  "  whether 
the  Statute  of  Limitations  of  the  State  of 
IT]  Georgia  can  be  pleaded  to  an  action  in  that 
State  upon  a  judgment  rendered  in  the  State  of 
South  Carolina. 

The  court,  in  itsopinlon,  Bays:  "Tiiiswill 
he  determined  by  settling  what  Is  the  nature  of 
a  plea  of  the  Statute  of  Limitations.  Is  it  a 
plea  that  settles  the  right  of  a  party  on  a  con- 
tract or  judgment,  or  one  that  bars  the  remedy? 
Whatever  diversity  of  opinion  there  may  be 


among  jurists  on  this  point,  we  think  it  well 
settled  to  be  a  plea  to  the  remedy ;  and,  conse- 
quently, that  the  la  fori  must  prevail."  So 
well  is  this  doctrine  established,  that  many 
States  of  the  Union  have  made  it  a  pari  of  their 
statute  of  limitations,  that,  when  the  action 
is  barred  by  the  law  of  a  State  in  which  de- 
fendants had  resided,  lt  shall  also  be  a  bar  to  an 
action  in  those  States. 

There  are  numerous  cases  where  a  contract 
Incapable  of  enforcement  for  want  of  a  remedy, 
or  because  there  is  some  obstruction  to  the 
remedy,  can  be  so  aided  by  legislation  as  to  be- 
come the  proper  ground  of  a  valid  action:  as 
in  the  case  of  a  physician,  practicing  without 
license,  who  was  forbidden  to  compel  payment 
for  his  service  by  suit.  The  statute  being 
repealed  which  made  this  prohibition,  he  re- 
covered In  the  court  a  judgment  for  the  value 
of  his  services  on  the  ground  that  the  first  stat- 
ute only  affected  the  remedy.  Hewitt  v.  Wil- 
cox, 1  Metcalf,  Mass.  154  Of  like  character 
la  the  effect  of  a  repeal  of  the  laws  against 
usury,  in  enabling  parties  to  recover  on  c~~ 


.  Welch  v.  WadtwortA,  80  Conn.  140;  Butler 
v.  Palmer,  1  Hill,  324;  Hampton  v.  Common- 
wealth, 7  Harris,  839;  Baugher  v.  Ndton,  9  GUI, 
804. 

In  all  this  class  of  cases  the  ground  taken  Is, 
that  there  exists  a  contract,  but,  by  rea 
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remedy  having  been  provided  for  Its  enforce- 
ment, or  the  remedy  ordinarily  applicable  t 
that  class  having,  for  reasons  of  public  policy 


the  remedy  ordinarily  applicable  to 
having,  for  reasons  of  public  policy, 
been  forbidden  or  withheld,  the  Legislature,  by 


providing  a  remedy  where  none  exists,  o: 
moving  the  statutory  obstruction  to  the  use  oi 
the  remedy,  enables  the  party  to  enforce  the 
contract,  otherwise  unobjectionable. 

Such  is  the  precise  case  before  us.    The  im- 
plied obligation  of  defendants'  Intestate  to  pay    [SS8] 


fore  the  statute  began  to  run  In  1868.  Its  na- 
ture and  character  were  not  changed  by  the 
lapse  of  two  years,  though  the  statute  made 
that  a  valid  defense  to  a  suit  on  it.  But  thin 
defense,  a  purely  arbitrary  creation  of  the  law, 
fell  with  the  repeal  of  the  law  on  which  lt  da- 
It  is  much  insisted  that  this  right  to  defense 
Is  a  vested  right,  and  a  right  of  property  which 
is  protected  by  the  provisions  of  the  Fourteenth 
Amendment. 

It  Is  to  be  observed  that  the  term  "  vested 
right"  is  nowhere  used  in  the  Constitution, 
neither  in  the  original  Instrument  nor  in  any  of 
the  amendments  to  lt 

We  understand  very  well  what  Is  meant  by 
a  vested  right  to  real  estate,  to  personal  prop- 
erty .orto  incorporeal  hereditaments.  But  when. 
we  get  beyond  this,  although  vested  rights  may 
exist,  they  are  better  described  by  some  more 
exact  term,  aa  the  phrase  Itself  is  not  one  found 
In  the  language  of  the  Constitution. 

We  certainly  do  not  understand  that  a  right 
to  defeat  a  just  debt  by  the  Statute  of  Limita- 
tions Is  a  vested  right,  so  as  to  be  beyond  legis- 
lative power  in  a  proper  case.  The  statutes  of 
limitation,  as  often  asserted,  and  especially  by 
this  court,  ore  founded  in  public  needs  ana 
public  policy — are  arbitrary  enactments  by  the 
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Cuctokll  t.  Holt. 
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1«  w-tiifiltlog  power.  Tioga  R.  R.  Co.  v.  i?io*» 
barn  R.  R  Co.  20  Wall.  160  [B7  U.  8.  bk.  22, 
L.   ed.  887].     And   other  statutes,  shortening 

the  period  or  making  it  longer,  which  is  n 

sary  to  its  operation,  have  always  been  hel 
be  within  the  legislative  power  until  the  bar  is 
complete.  The  right  does  not  enter  into  or  be- 
come a  part  of  the  contract.  No  man  promises 
to  pay  money  with  any  view  to  being  released 
from  that  obligation  by  lapse  of  time.  It  vio- 
lates no  right  of  his,  therefore,  when  the  Legis- 
lature says,  time  shall  be  no  bar,  though  such 
was  the  law  when  the  contract  was  made.  The 
authorities  we  have  cited,  especially  in  this 
court,  show  that  no  right  is  destroyed  when  the 
law  restores  a  remedy  which  had  been  loot. 
An  instructive  case  on  this  subject  is  that 
(629]  of  Fatter  et  at.  v.  The  Suez  Bank,  16  Mass. 
245.  The  charter  of  the  bank  being  about  to 
expire  In  181B,  the  Legislature  of  Massachusetts 
passed  a  law  continuing  the  existence  of  all 
corporations  for  the  space  of  three  years  after 
the  expiration  of  their  charters,  for  the  purpose 
of  prosecuting  and  defending  suits,  and  enab- 
ling them  to  settle  and  close  their  concerns  and 
divide  their  capital  stock.  To  a  suit  brought 
against  the  bank  after  its  charter  had  expired, 
but  within  the  three  years  allowed  by  this  stat- 
ute, it  was  insisted  that  the  Statute  of  1819  was 
void,  as  being  retrospective  in  its  operation, 
and  Interfering  with  vested  rights.  The  court 
said:  "  We  cannot  discover  any  principle  by 
which  ft  can  be  decided  that  this  statute  is  void. 
It  does  not  infringe  or  interfere  with  any  of  the 
privileges  secured  by  the  charter,  unless  it  be 
considered  a  privilege  to  be  secured  from  pay- 
ment of  debts  or  the  performance  of  contracts, 
and  this  is  a  kind  of  privilege  which,  we  imag- 
ine, the  Constitution  was  not  intended  to  pro- 
tect; •  *  •  and  a  Legislature  which,  in  Its  Acta 
not  expressly  authorized  by  the  Constitution, 
limits  itself  to  correcting  mistakes,  and  provid- 
ing remedies  for  the  furtherance  of  Justice, 
cannot  be  charged  with  violating  its  duty  or  ex- 
ceeding its  authority." 

■e  unable  to  see  how  a  man  can  be  said 


to  have  property  in  the  bar  of  the  statute  ai 

defense  to  his  promise  to  pay. 

'■■■  ■* Teof  th 


In  the 
liberal  extension  of  the  nse  of  the  word  prop- 
erty, to  choses  in  action,  to  incorporeal  rights, 
It  is  new  to  call  the  defense  of  lapse  of  time  to 
the  obligation  to  pay  money,  property.  It  is 
no  natural  right  It  is  the  creation  of  conven- 
tional law. 

We  can  understand  a  right  to  enforce  the 
payment  of  a  lawful  debt.  The  Constitution 
says  that  no  State  shall  pass  any  law  impairing 
this  obligation.  But  we  do  not  understand  the 
right  to  satisfy  that  obligation  by  a  protracted 
failure  to  pay.  We  can  see  no  right  which  the 
promisor  has  in  the  law  which  permits  him  to 
plead  lapse  of  time  instead  of  payment,  which 
shall  prevent  the  Legislature  from  repealing 
that  law.  because  its  effect  is  to  make  him  fulfill 
his  honest  obligations. 

In  the  Supreme  Court  of  the  State  of  Texas 
this  question  came  tip,  within  two  years  after 
the  adoption  of  the  new  Constitution,  in  the 
case  of  Bender  v.  Orawford.  33  Texas,  745. 
and  the  constitutional  provision  repealing  all 
statutes  of  limitation  formerly  in  existence  was 
held  valid.  Tbe  case  was  well  considered,  and 
bas  been  adhered  to  ever  since. 
II*  U.S. 


Among  the  cases,  on  the  subject  referred  to 
in  the  opinion  of  the  Commissioners  of  Appeal 
in  the  present  case,  are  Biter*  v.  Wathington, 
84  Texas,  367;  Dwight  v.  Overton,  85  Texas, 
890;  Motely  v.  Let,  37  Texas,  470;  Bentinekf. 
Franklin,  88  Texas,  458;  Wood  v.  Wilder,  41 
Texas,  888;  and  Lewii  v.  Daridton,  G2  Texas, 
2S7. 

77m  judgment  of  t/ie  Supreme  Court  of  Texat 
it  affirmed. 

True  copy.    Test: 

James  B.  MoKenney.  Clerk,  Sup.  Court,  TJ.B. 

Mr.  Justice  Bradley  dissenting: 
I  feel  obliged  to  dissent  from  the  opinion  of 
le  court  in  this  case.  I  think  that  when  the 
Statute  of  Limitations  gives  a  man  a  defense 
action,  and  that  defense  has  absolutely  ac- 
crued, he  hasa  right  which  is  protected  by  the 
Fourteenth  Amendment  to  the  Constitution 
from  legislative  aggression.  That  clause  of 
the  amendment  which  declares  that  "  no  Stats 
shall  deprive  any  person  of  life,  liberty  or  prop- 
erty without  due  process  of  law,"  was  intended 
"  protect  every  valuable  right  which  a  man 
s.  The  words  life,  liberty  and  property  are 
constitutional  terms,  and  are  to  be  taken  Id 
their  broadest  sense.  They  indicate  the  three 
great  subdivisions  of  all  civil  right.  The  term 
"  property,"  in  this  clause,  embraces  all  val- 
uable interests  which  a  man  may  possess 
outside  of  himself,  that  is  to  say,  outside  of  his 
life  and  liberty.    It  is  not  confined  to  men 


likeo     .  „    .     . 

erty  of  individuals  Is  not  visible  and  tangi 

*-  it  consists  in  rights  and  claims  against  others, 

'  against  the  government  itself. 

Now,  an  exemption  from  a  demand,  or  an 
Immunity  from  prosecution  in  a  suit,  is  as  val- 
uable to  the  one  party  as  the  right  to  the  de- 
mand or  to  prosecute  the  suit  is  to  tbe  other. 
The  two  things  are  correlative,  and  to  say  that  [83 
the  one  is  protected  by  constitutional  guaran- 
ties and  that  the  other  is  not,  seems  to  me 
almost  an  absurdity.  One  right  la  as  valuable 
as  the  other.  My  property  is  as  much  imper- 
iled by  an  action  against  me  for  money  as  it  is 
by  an  action  against  me  for  my  land  or  my 
goods.  It  may  involve  and  sweep  away  all 
that  I  have  in  the  world.  Is  not  a  right  of  de- 
fense to  such  an  action  of  the  greatest  value  to 
me  ?  if  it  is  not  property  in  the  sense  of  the 
Constitution,  then  we  need  another  amendment 
to  that  instrument.  But  it  seems  to  me  that 
there  can  hardly  be  a  doubt  that  it  is  property. 

Tbe  immunity  from  suit  which  arises  by  op- 
eration of  the  Statute  of  Limitations  is  as  val- 
uable aright  as  the  right  to  bring  the  suit  Itself. 
It  is  a  ngbt  founded  upon  a  wise  and  just 
policy.  Statutes  of  limitation  are  not  only 
calculated  for  tbe  repose  and  peace  of  society, 

"  to  provide  against  the  evils  that  arise  from 
of  evidence  and  the  failing  memory  of  wit- 
es     It  is  true  that  a  man  may  plead  the 
ute  when  he  justly  owes  the  debt  for  which 
he  is  sued;  and  this  lias  led  tbe  courts  to  adopt 
strict  rules  of  pleading  and  proof  to  be  ob- 
served when  the  defense  of  the  statutes  is  Inter- 
posed.   But  It  is,  nevertheless,  a  right  given 
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The  fact  that  this  defense  pertains  to  the 
remedy  does  not  alter  the  case.  Remedies  are 
the  life  of  rights,  and  are  equally  protected  by 
the  Constitution.  Deprivation  of  a  remedy  n 
equivalent  to  a  deprivation  of  the  right  which 
it  is  intended  to  vindicate,  unless  another  rem- 
edy exists  or  is  substituted  for  that  which  is 
taken  away.  This  court  has  frequently  held 
that  to  deprive  a  man  of  a  remedy  for  enforcing 
a  contrr.ct  is  itself  a  mode  of  impairing  the  va- 
lidity of  the  contract.  And,  as  before  said, 
the  right  of  defense  is  Just  as  valuable  as  the 
right  of  action.  It  is  the  defendant's  remedy. 
There  Is  really  no  difference  between  the  one 
right  and  the  other  Id  this  respect 

It  is  said  that  the  statutory  defense  acquired 
and  perfected  in  one  State  or  country  is  not,  or 
may  not  be,  a  good  defense  in  another.  This, 
if  it  were  true,  proves  nothing  to  the  purpose. 
)32]  It  is  a  vested  right  in  the  place  where  it  has  ac- 
crued, and  is  an  absolute  bar  to  the  action 
there.  This  is  a  valuable  right,  although  ft 
may  be  ineffective  elsewhere. 

Again,  it  is  said  that  a  debt  barred  by  the 
statute  is  a  good  consideration  for  a  promise  *~ 
pay  it;  which  shows  that  the  statute  does  n 
extinguish  the  debt.  This  is  no  answer  to  the 
position  that  the  statutory  defense  is  a  valuable 
and  an  absolute  right  A  new  promise  is  an 
implied  admission  that  the  debt  has  not  been 
paid,  and  amounts  to  a  voluntary  waiver  of 
the  statute. 

I  am  unable  to  yield  assent  to  any  of  the 
specious  arguments  advanced  to  show  that  the 
defense  of  the  statute,  when  it  has  once  vest- 
ed, is  an  imperfect  right  which  the  Legislature 
may,  at  ha  mere  will,  abrogate  and  take 
away.  I  think  it  is  then  a  vested  right,  and 
that  vested  rights  are  a  species  of  property 
which  the  Fourteenth  Amendment  of  the  Con- 
stitution was  intended  to  protect  from  adverse 
state  legislation.  The  suggestion  that  the 
words  "  vested  rights"  are  not  to  be  fonnd  In 
the  Constitution  does  not  prove  that  there  are 
no  such  rights.  The  name  of  the  Supreme 
Being  does  not  occur  in  the  Constitution;  yet 
our  national  being  is  founded  on  a  tacit  recog- 
nition of  His  justice  and  goodness,  and  the 
eternal  obligation  of  His  laws. 

A  few  of  the  authorities  sustaining  the  views 
which  I  entertain  on  this  subject  will  be  re- 
ferred to. 

On  the  purpose  and  object  of  statutes  of  lim- 
itation, Cliief  Justice  Marshall,  in  Clementson 
v.  William*.  8  Cranch,  74  [12  U.  S.  bk.  8,  L. 
ed.  493],  says:  "The  Statute  of  Limitations 
was  not  enacted  to  protect  persons  from  claims 
fictitious  in  their  origin  but  from  ancient 
claims,  whether  well  or  ill  founded,  which  may 
have  been  discharged,  but  the  evidence  of 
which  has  been  tost" 

In  the  following  cases  the  general  principle 
Is  laid  down,  that,  if  the  time  limited  by  stat- 
ute for  commencing  a  suit  expires  whilst  the 
statute  is  In  force,  and  before  the  suit  is 
brought,  the  right  to  bring  the  suit  is  barred, 
and  no  subsequent  statute  can  renew  the  right: 
McKinneyr.  Springer,  8  Blackf.  506;  Pratt  v. 
Vattier,  1  McLean,  14fl;  BUppt.  Brown, 3 Ind. 
647;  Dan*  r.  Minor,  8  Miss  (1  How.)  188; 
488 


he  United  States,  Oct.  Taut, 

Bradford  v.  Brook*,  3  Afk.  384;  Baldro  t. 
Totmie,  1  One.  176;  Girdnor  v.  Stephen*,  I  [933] 
Heisk.  380;  Stgelow  v.  Semi*,  3  Allen,  496; 
Ryder  v.  Wilton,  41  N.  J.  Law,  11.  See  also 
P  nfiMv.  Dthon,  10  Allen,  854,  and  Ball  v. 
Wyeth,  90  Mass.  339. 

In  Bigelouv.  Bemii,  3  Allen,  496,  which  was 
an  action  on  contract,  the  Supreme  Judicial 
Court  of  Massachusetts,  speaking  by  Ch.  J. 
Bigelow,  savB:  "  It  la  well  settled  that  it  is 
competent  for  the  Legislature  to  change  stat- 
utes prescribing  a  limitation  to  actions,  and 
that  the  one  in  force  at  the  time  of  suit  brought 
is  applicable  to  the  cause  of  action.  The  only 
restriction  on  the  exercise  of  this  power  is, 
that  the  Legislature  cannot  remove  a  bar  or 
limitation  which  has  already  become  com- 
plete, and  that  no  new  limitation  shall  be  made 


fore  their  claims  are  absolutely  barred  by  a  new 
enactment. "  In  Ryder  v.  Wtuon'*  Exrt,  (41  N. 
J.  L.  11),  which  was  s  suit  on  promiBsoiy  notes, 
the  Supreme  Court  of  New  Jersey,  speaking  by 
Chief  Justice  Bcasley,  says:  "  The  decisions  of 
the  courts,  so  far  as  my  research  has  extended, 
are  wholly  In  accord  on  this  subject,  and, 
with  one  voice,  they  declare  that,  when  a  right 
of  action  has  become  barred  under  existing 
laws,  the  right  to  rely  upon  the  statutory  de- 
fense Is  a  vested  right  that  cannot  be  rescinded 
or  disturbed  by  subsequent  legislation."  In 
Davis  t.  Minor,  2  Miss,  (1  How.)  189,  which  was 
an  action  on  contract,  Chief  Justice  Sharkey 
says  :  "  A  bar  created  by  the  Statute  of  Lim- 
itations is  as  effectual  as  payment;  and  a  de- 
fendant cannot  be  deprived  of  the  benefit  of 
such  payment,  nor  of  the  evidence  to  supi 


to  have  a  vested  right  to  a  defense  against  a 
demand  made  by  another,  it  is  somewhat  diffi- 
cult to  lay  down  a  comprehensive  rule  which 
the  authorities  will  justify.  It  is  certain  that 
he  who  has  satisfied  a  demand  cannot  have  it 
revived  against  him,  and  he  who  has  become 


439(460). 

In  my  opinion  the  ivdgment  of  the  f 
Court  of  Texas  should  be  reverted 

I  am  authorized  to  say  that  Mr.  Justice  H*r- 
l«ui  concurs  in  this  opinion. 

True  oopy.    Test : 

Jamas  H.  KoKennax.  Oexk,  Bop.  Court,  U.  B. 
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Ferry  v.  Livingbtom. 


543  660 


**»]        D.  ML  FERRY  &  CO.,  P(f.  in  Brr., 


WILLIAM  LIVINGSTON,  Jr.,  Collector  of 
Customs  for  the  District  of  Detroit. 


WILLIAM  LIVINGSTON',  Jr.,  Collector  of 
Customs  for  the  District   or  Detroit, 


D.  M.  FERRY  *  CO. 

(See  B.  C„  Reporter's  ed.,  Ml-SflU 


Uudortlio  finding  of  faots  by  the  court  below,  i  . 
...    ^__.-_..  cubage  seeds  are  held  to  be  "  garden 
ibjeetlo  -  a -' "" - '  -J 
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Schedule  A,  (p.  4051,  s  duty  of  10  per  centum 
ad  valorem  is  imposed  on  "seeds  (aromatic,  not 
gardenseeds),  and  seeds  of  morbid  growth  *  *  * 
which  are  not  edible;  but  which  have  been  ad- 
vanced in  value  or  condition  by  refining  or 
grinding,  or  by  other  process  of  manufacture, 
"d  not  specially  enumerated  or  provided  for 
thisAcL"  In  "TheFrcoList."sectiona608, 
exempt  from  duty,  are  the  following  (p.  517): 
"Seeds  aromatic,  and  seeds  of  morbid  growth 
•  "  •  which  are  not  edible  and  are  in  a  crude 
state,  and  not  advanced  in  value  or  condition  [54 
by  refining  or  grinding,  or  by  any  other  process 
of  manufacture,  and  not  specially  enumerated 
or  provided  for  in  this  Act." 

The  question  Involved  depends  upon  the 
meaning  of  the  words  "  garden  seeds;"  and, 
with  a  view  to  determine  whether  that  designa- 
tion in  the  statute  includes  the  seeds  covered  by 
this  suit,  it  will  be  useful  to  see  what  was  the 
of  decisions  by  the   Treasury  Depart 


.r.  Otto  Kirchnor,  for  D.M.Ferry  A  Co.. 
plaintiff. 

Mr.  John  Goods,  Solieitor-Qen.,  for  de 
fendant 

Mr.  Jiutice  Blatehford  delivered  the  opin- 
ion of  the  court; 

The  question  Involved  in  this  suit  is  as  to 
whether,  under  the  present  tariff  of  duties  on 
Imported  merchandise,  certain  mangel-wurzel, 
turnip,  beet  and  cabbage  seeds  are  subject  to  s 
duty  of  30  per  cent  ad  valorem,  or  are  free. 

In  the  Revised  Statutes,  as  enacted  In  1874 
(title  83,  section  3504,  Schedule  H,  p.  480,  3d 
ed.),  there  was  the  following  provision  as  to 
duty:  "Plants.  Fruit,  shade,  lawn  and  orna- 
mental trees,  shrubs,  plants,  and  flower  seeds. 
not  otherwise  provided  for;  garden  seeds,  and 
all  other  seeds  for  agricultural  and  horticultural 
purposes,  not  otherwise  provided  for,  twenty 
per  centum  ad  valorem."  In  "The  Free  List," 
section  3606  (p.  488,2ded.),exemptfromc'  ' 

were  the  following:  "Seeds:  cardamom,  ■ 

way,  coriander,  fenugreek,  fennel,  cummin  and 
other  seeds,  not  otherwise  provided  for.  Seeds: 
anise,  anise  star,  canary,  chia,  sesamum,  sugar- 
cane, and  seeds  of  forest  trees." 

By  section  6  of  the  Act  of  March  8d,  1888, 
chap.  131  (32  Stat,  at  L.  489),  new  sections, 
numbered  from  2401  to  3613,  both  inclusive, 
were  substituted,  on  and  after  July  1st,  1883, 
for  title  88  of  the  Revised  Statutes,  thus  re- 
pealing sections  3401  to  2616,  both  inclusive,  of 
the  Revised  Statutes.  In  section  3503,  Sched- 
ule N,  as  enacted  in  1883,  is  the  following  pro* 
vision  for  duty  (p.  518):  "Garden  seeds,  except 
seed  of  the  sugar  beet,  twenty  per  centum  ad 
valorem."  In  "The  Free  List,''  section  3503, 
exempt  from  duty,  are  the  following:  "Plants, 
trees,  shrubs  and  vines  of  all  kinds,  not  other- 
wise provided  for,  and  seeds  of  all  kinds,  ex- 
cept medicinal  seeds  not  specially  enumerated 
or  provided  for  in  this  Act."  (p.  520).  ""  " 
of  the  sugar  beet."    (p.  531).    In  section  : 

tun.  a, 


t,  under  the  Act  of  1 
ition  in  this  case,  which  v 


December, 


On  November  3,  1 888  (29  Int.  Rev.  Ree.  410). 
the  Department  decided  that  flower  seeds  were 
not  to  be  regarded  as  "garden  seeds,"  but  were 
free,  on  the  view  that  the  term  "garden  seeds" 
was  to  be  "  generally  confined  to  those  seeds 
which  are  produced  from  edible  plants,  and 
does  not  extend  to  flower  seeds." 


for  consumption  as  vegetables,  and,  the  ques- 
tion being  presented  whether  they  were  "garden 
seeds,"  the  Department,  on  November  37,  1888 
(29  Int.  Rev.  Rec.  419),  made  this  ruling:  "The 
general  and  not  the  exceptional  use  must  deter- 
mine the  classification  of  the  article.  As  a  rule, 
pease,  beans  and  many  other  vegetable  prod- 
ucts are  more  largely  sown  in  the  field  or  farm 
than  in  the  garden,  although  some  varieties 
may  be  specially  adapted  for  garden  planting. 
It  is  held  by  the  Department  that  all  pease  and 
beans  imported  for  seeds  are  entitled  to  free  ad- 
mission under  the  provision  in  the  free  list  *  *  • 
for  seeds  of  all  kinds  not  specially  enumerated 
or  provided  for  in  that  Act.  *  "  *  I  may  add, 
for  your  further  Information,  that  the  Depart- 
ment regards  seeds  such  as  barley,  beans,  beets, 
carrots,  cabbage,  clover,  corn,  cane,  grass,  man- 
gel-wurzel, oats,  onions,  potatoes,  pumpkins, 
rye,  tobacco,  turnip,  wheat  and  other  like  prod- 
ucts, as  belonging  to  the  category  of  agricul- 
tural seeds  which  are  not  garden  seeds;  and 
that  seeds  of  the  artichoke,  asparagus,  borecole, 
Brussels  sprouts,  cauliflower,  celery,  cucum- 
ber, egg-plant,  lettuce,  leek,  okra,  parsley,  pep- 
per, rhubarb,  radish,  salsify,  and  tomato  be- 
long to  the  category  of  garden  seeds.  It  is  im- 
Cible  to  enumerate  all  the  seeds  which  be- 
j  to  either  of  these  divisions  In  detail,  and  [64 
tWabove  is  given  for  information  as  to  the 
principle  upon  which  collectors  of  customs 

It  Is  thus  seen  that  these  instructions  classi- 
fied beet,  cabbage,  mangel-wurzel,  and  turnip 
seeds,  as  free,  because  not  garden  seeds;  and  as 
not  garden  seeds,  because  they  were  agricul- 
tural seeds,  and  were  more  largely  sown  in  the 
field  or  form  than  in  the  garden,  and  because 
the  general  use  and  not  the  exceptional  use 
must  determine  the  classification. 
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Od  December  88, 1888,  a  collector  having  ex- 
acted a  duty  oa  cabbage  seeds  and  beet  seeds 
at  garden  seeds,  the  Department  (80  Int.  Rev. 
Rec.  34),  referring  to  its  decision  of  November 
87, 1888,  held  that  the  seeds  were  free,  and  di- 
rected the  duty  to  be  refunded. 

On  March  8,  1884,  the  Department  (80  Int. 
Rev.  Rec.  77),  held  that  lettuce  seeds  and  spin 
ach  seeds  were  dutiable  as  "garden  seeds;"  and, 
on  March  18,  1884  (Id.  95),  ft  held  that  nastur- 
tium seeds,  being  generally  planted  in  gardens, 
and  producing  not  only  flowers,  but  seeds  or 
berries  which,  when  green,  are  largely  used  for 
conking  purposes,  and  in  the  manufacture  of 
sauces  were  dutiable  as  "garden  seeds." 

Afterwards,  a  collector  exacted  a  duty  of  SO 
per  cent  on  certain  beans,  as  "garden  seeds." 
On  the  view  that  tliey  were  the  seeds  of  the 
bean  plant,  and  were  intended  for  food  or  for 

Slanting  or  sowing,  the  Department,  on  March 
9,  1884  (00  Int.  Rev.  Rec  109),  reconsidered 
to  some  extent  its  rulings  of  November  27, 
1888.  It  beld  that  the  beans,  being  edible, 
were  not  within  the  specific  provisions  as  to 
beans,  which  made  beans  not  edible  free  of 
duty;  and  that  they  were  not  vegetables,  but 
were  the  seeds  of  a  vegetable.  On  the  question 
of  whether  they  were  "garden  seeds,"  it  said: 
"In  common  speech,  'garden  seeds'  are  seeds 
used  either  for  planting  or  sowing  in  the  gar- 
dens adjacent  to  dwelling-houses,  small  spaces 
of  land,  and  in  the  large  spaces  of  land  called 
market  gardens,  lying  about  cities  or  other 
large  places  of  numerous  and  condensed  popu- 
lation. The  common  notion  of  garden  seeds  is 
this,  that  they  are  those  from  which  are  raised , 
In  the  growing  season  of  the  year,  the  vegetable 
346]  products  which,  before  complete  maturity,  are 
used  upon  the  table  as  part  of  the  customary 
food  of  mankind,  and  in  distinction  from  those 
seeds  which,  sowed  or  planted  on  a brooder  scale 


taken  note  of,  that,  by  extended  field  culture, 
there  is  produced  much  of  tbe  seed  which  finds 
its  way  to  market  and  to  sale  as  'garden  seeds.' 
in  tbe  common  notion  thereof  above  stated.  It 
Is  not  easy,  therefore,  to  say  of  any  importation, 
on  general  principles,  that  it  is  of  garden  seeds 
or  of  field  seeds,  nor  to  frame  a  rule,  on  gen- 
eral principles  and  general  knowledge,  which 
will  always  exactly  apply.  We  are  constrained, 
therefore,  to  sec  if  we  can,  by  interpretation, 
get  at  the  purpose  of  Congress,  and  if  it  did  not 
Intend  to  charge  the  phrase  'garden  seeds,'  in 
paragraph  405,  with  an  arbitrary  meaning.  It 
has  made  on  exception  of  tbe  seed  of  one  vege- 


there  was  need  of  that  except  ion,  or  that  else  the 
seed  excepted  would  properly  and  necessarily 
be  treated  by  the  administrative  officers  of  the 
Government  as  'garden  seeds.'  It  follows, 
then,  that  Congress  thought  that  seeds  like  the 
teed  of  the  sugar  beet  were  'garden  seeds.' 
We  have,  then,  on  idea  of  what  kind  of  seeds 
Congress  meant  when  it  spoke  the  phrase 
'garden  seeds.'  Now,  the  sugar  beet  is  not  a 
plant  or  a  vegetable  exclusively,  nor  mostly, 
of  the  growth  of  gardens.  It  is,  on  the  con- 
trary, mostly  the  growth  of  the  field  or  of  the 
market  garden.  It  the  sugar  beet  Is,  in  the 
view  of  Congress,  a  garden  plant  or  vegetable, 


as  well  as,  or  In  contrast  with,  a  field  plant, 
and  its  seed  garden  seed  as  well  as,  or  in  con- 
trast with,  field  seed,  surely  the  bean  Is,  in 
legislative  contemplation,  a  garden  plant  or 
vegetable,  and  the  bean  of  the  market,  which 
is  the  seed  of  the  bean  plant,  Is  a  garden  seed, 
as  well  as,  or  rather  than,  a  field  seed.  We 
know  that,  In  fact,  the  bean,  as  a  seed  of  tbe 
bean  plant  or  vegetable,  is  planted  in  the  garden , 
and  is  largely  planted  in  the  field  also;  in  the 
former  case,  generally,  to  be  eaten  green  in  tbe 
pod,  as  a  green  esculent,  though  sometimes,  as 
with  lima  beans,  in  the  form  of  the  seed  of 
the  plant;  In  the  latter  case,  for  the  production  [641 
of  seed  for  subsequent  planting,  and  for  food 
In  the  form  of  tbe  matured  seed.  It  is  to  be 
noticed,  too,  that  elsewhere  in  the  Act,  when 
'garden  seeds'  are  mentioned,  they  are  so  in 
contrast  or  opposition  to  seeds  which  are  not  of 
tbe  character  of  beans  or  other  seeds  used  for 
sowing  or  planting  both  in  field  and  garden. 
As,  in  paragraph  94  where  the  phrase  is  'seeds 
(aromatic,  not  garden  seeds),'  and  'seeds  of 
morbid  growth;  and  so.  In  paragraph  686,  the 
seeds  put  in  the  free  list  ore  'seeds  aromatic, 
and  seeds  of  morbid  growth. '  As  the  beans 
are  garden  seeds  in  some  of  the  uses  of  them, 
and  as  It  Is  to  be  got,  by  Interpretation,  that 
Congress  meant  to  Include  such  seeds  as  that 
of  the  bean  in  the  phrase  'garden  seeds,'  In 
paragraph  466,  the  conclusion  must  be  that  the 
article  under  consideration  is  properly  classified 
under  paragraph  40S.  This  ruling  applies 
equally  to  pease,  and  the  duty  of  20  per  cent 
ad  valorem  will,  therefore,  be  exacted  on  both, 
on  entries  of  such  merchandise. " 

On  November  8,  1884,  the  Department  (80 
Int.  Rev.  Rec.  807),  rj  led  that  beet,  carrot,  cab- 
bage, onion  and  turnip  seeds  were  dutiable  at 
20  per  cent  ad  valor&mi  as  "garden  seeds." 

This  reversed  the  prior  rulings  of  November 
87,  1888,  and,  under  the  new  ruling,  a  duty  of 
20  per  cent  was  imposed  by  William  Ilvings- 
ton,  Jr. ,  Collector  of  Customs  at  Detroit,  Michi- 
gan, on  importations,  by  D.  M.  Ferry  A  Co., 
a  Corporation,  of  mangel-wurzel,  turnip,  beet, 
and  cabbage  seeds,  entered  at  the  custom  house 
at  Detroit,  In  December,  1884.  The  importer, 
claiming  that  all  the  seeds  were  exempt  bom 
duty,  brought  a  suit,  in  the  Circuit  Court  of 
tbe  United  States  for  the  Eastern  District 
of  Michigan,  against  Livingston,  to  recover 
$660.40,  which  hadbecn  paid  as  the  duty.  The 
case  was  tried  before  the  court  without  a  Jury; 
and  on  special  findings  of  fact,  the  court  beld 
that  the  mangel-wurzel  and  turnip  seeds,  the 
duty  exacted  on  which  amounted  to  $382.80, 
were  exempt  from  duty;  and  that  the  cabbage 
and  beet  seeds,  the  duty  exacted  on  wbiob 
amounted  to  837.80,  were  subject  to  that  duty. 
A  judgment  having  been  entered  against  Liv- 
ingston for  $332,  he  and  Ferry  A  Co.  have  each  [MS 
brought  a  writ  of  error. 

The  facts  found  by  the  court,  so  far  as  they 
need  be  recited,  were  these:  "That  beets  except 
sugar  beets,  are  almost  altogether  raised  from 
seeds  of  the  kind  in  the  declaration  mentioned, 
in  gardens,  for  the  table,  although  they  are  also 
raised  In  fields,  for  cattle,  to  a  limited  extent. 
That  mangel-wuraels  are  cultivated  wholly  In 
fields,  from  seeds  of  the  kind  in  the  declaration 
mentioned,  and  not  in  gardens;  and  they  are 
not  used  as  food  for  man,  but  for  cattle.    That 
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turnips  art;  largely  raised  from  seed  of  the  kind 
in  the  declaration  mentioned.  In  fields,  for  cat- 
tle, and  comparatively  small  quantities  are  also 
raised  In  gardens,  for  the  table,  the  proportion 
being  at  least  twenty  to  one.  Moat  of  those 
consumed  on  the  table  are  raised  in  fields. 
That  cabbages  are  cultivated  from  seeds  of  tbe 
kind  in  the  declaration  mentioned,  in  fields 
as  well  as  In  gardens.  They  are  used  to  a 
small  extent  as  food  for  cattle,  but  to  a  much 
larger  extent  as  food  for  man.  That  turnip 
seeds,  beet  seeds  and  cabbage  seeds  generally 
are  and  have  been  catalogued,  by  prominent 
seedsmen  in  America,  England  and  Germany, 
both  as  garden  and  agricultural  seeds."  On 
these  facts,  the  circuit  court  found,  as  conclu- 
sions of  law,  (1)  that  the  turnip  and  mangel- 
wurzel  seeds  were  not  garden  seeds,  and  were 
not  subject  to  any  duty-  (3)  that  the  cabbage 
and  beet  seeds  were  garden  seeds,  and  subject 
to  the  duty  exacted. 

The  contention,  on  the  part  of  Perry  &  Co. 
is,  that,  if  the  seeds  which  are  cultivated  in  the 
garden  are  also  cultivated  in  the  field,  they  are 
not  "garden  seeds,''  within  the  statute,  but,  be- 
ing field  seeds,  are  free,  as  being  seeds  not  oth- 
erwise provided  for,  that  is,  not  provided  for  as 
"garden  seeds;"  and  that,  otherwise,  seeds 
which  are  cultivated  in  both  garden  and  field 
would  at  the  same  time  be  subject  to  duty  and 
be  free.  In  this  view,  it  Is  claimed  by  Ferry  A 
Co.  that,  as  the  circuit  court  has  found  that 
beet  and  cabbage  seeds  are  cultivated  In  fields 
as  well  as  gardens,  they  are  exempt  from  duty. 
But  we  are  unable  to  concur  in  this  view.  In 
the  superseded  title  88  of  the  Revised  Statutes, 
a  duty  of  20  per  cent  was  imposed  on  flower 
seeds,  "garden  seeds,  and  all  other  seeds  for 
[549]  agricultural  and  horticultural  purposes  not 
otherwise  provided  for,"  while  the  free  list  In- 
cluded only  seeds  "not  otherwise  provided 
for."  In  the  Act  of  1888,  the  duty  of  20  per 
cent  on  "garden  seeds,  except  seed  of  the 
sugar  beet,  was  left,  while  tbe  exemption  from 
duty  was  enacted  to  cover  "seeds  of  all  kinds. 
except  medicinal  seeds  not  specially  enumerated 
or  provided  for  in  this  Act.  From  this  change 
In  the  statute,  it  cannot  be  Inferred  that  seeds 
which  are  used  for  agricultural  purposes  are 
to  be  exempt  from  duty  because  of  such  use, 
tf  they  are  also  used  for  garden  purposes.  The 
inference  would  rather  be  that,  if  they  ar 


for  agricultural  purposes. 

But  we  are  of  opinion  that  the  conclusion 
arrived  at  by  the  circuit  court,  based  on  the 
facts  It  found,  was  correct.  Beets,  other  than 
sugar  beets,  being  almost  altogether  raised  in 
gardens,  although  raised  to  a  limited  extent  in 
fields,  their  seeds  are  "garden  seeds."  Mangel- 
wnrzels  being  cultivated  wholly  in  fields,  and 
not  in  gardens,  their  seeds  are  not  "garden 
seeds."  Turnips  being  largely  raised  in  fields, 
snd  comparatively  small  quantities  being  also 
raised  In  gardens,  their  seeds  are  not  "garden 
seeds."  As  to  the  cabbage  seeds,  it  is  found 
that  cabbages  from  tbe  seeds  in  question  are 
cultivated  in  both  gardens  and  fields;  and,  while 
It  is  not  found  which  is  the  larger  in  proportion, 
it  Is  found  that  cabbages  are  used  to  a  small 
extent  as  food  for  cattle,  but  to  a  much  larger 
extent  as  food  for  man;  and,  in  the  absence  of 
115  U.  8. 


any  finding  that  the  seed  in  question  belongs  to 
a  variety  which  is  not  Intended  to  raise  cab- 
bages to  be  consumed  by  man,  ft  must  be  re- 
garded as  a  "garden  seed." 

We  are  unable  to  concur  In  the  view  that  the 
free  list  In  the  Act  of  1888  is  to  be  read  as  in- 
cluding seeds  of  all  kinds,  with  the  exception 
of  medicinal  seeds  which  are  not  specially 
enumerated  or  provided  for  in  the  Act.  The 
proper  reading  Is  thai  it  includes  seeds  of  all 
kinds  (other  than  medicinal  seeds)  which  are 
not  specially  enumerated  or  provided  for  in  the 
Act     Garden  seeds  arc  specially  provided  for. 

As  this  case  rests  for  decision  on  the  facta 
found,  it  is  not  possible  for  this  court  to  lay 
down  any  general  rule  which  will  apply  to 
cases  differing  in  their  facts  from  this  case. 

Thtjudumcntofthe  Circuit  Court  it  affirmed, 
the  plaintiff  in  error  in  each  caw  to  pay  the 
clerk's  costs  taxed  therein,  and  the  plaintiff  la 
error  in  No.  875  to  recover  one  half  of  the  ex- 
pense of  printing  the  record,  paid  by  it. 

True  copy.  Test: 

James  H.  HoKenney,  Clark,  Bun.  Court,  U.  8. 
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Dutiet — illegal  exaction  of— remedy  of  importer 
—taction*  tSSl  and  8011  B.  S.— limitation  of 
action* -evidence. 


1.  Under  sections  £981  and  MRLR.  8- the  I 

_..._.  j__ .  )n  order  to  recover  duties  alleged  V 

fllesallT  einoto"  ■*-■>•—■---«--'■ 

r .._  tbe  statutory  oc 

tbe  statutory  action  provided  ri 

I.  The  conditions  Imposed  by  i . — 

A  them,  be  regarded  as  matter*  ■  failure  to  comply 
wtth  whk*  must  be  pleaded  by  tbe  defendant  as  a 


3.  The  plaintiffs  having  failed  ti 

-"MS 


■how  not  only 

— .., -—  the  action  was 

±tn  the  time  required  by  the  statute.  It 
proper  for  the  oourt  below  to  direct  a  verdict 
Hie  defendant. 
„  It  teems  that  the  statute  does  not  require  any 
oommnti  I  cation  of  the  decisions  on  the  appeals  to 
tbe  claimant:  and  that  they  may  be  Introduced  la 
evidence  by  the  defendant  although  not  thus  com- 
municated. 

[No.  887] 
Argued  Not.  19,  1886.      Decided  Dec,  7,  1885, 

1  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 
The  history  and  facts  of  the  case  appear  in 


tbe  opinion  of  the  court.    See  also  the  report 

'  the  opinion  of  this  court  on  a  former  writ  of 

ror,  BY  27,  880. 

Mean.  Lewis  Sanders  and  Qtorgt  N. 
Sander*,  for  plaintiffs  in  error. 

Mr.  John  Goods,  8olieitor-Oen.  for  de- 
fendant in  error. 

Mr.  Jvttiee  BlatebJbrd  delivered  the  opin- 
ion of  the  court: 

This  suit  was  commenced  In  Hay,  1879,  in  a 
State  Court  of  New  York,  by  Bemhard  Arn- 
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•on  Kid  Ellis  Wilzinski,  against  Thomas  Mur- 
phy, and  removed  Into  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New 
York,  to  recover  moneys  paid  to  the  defendant, 
at  Collector  of  the  Port  of  New  York,  between 
April  30.  1871,  and  November  SO,  1871,  as 
duties  on  several  importations  of  nitro-ben  zoic. 
The  defendant  set  up,  in  his  answer,  that  the 
moneys  received  were  for  lawful  duties,  and 
also  pleaded  the  six  years'  limitation  of  the 
New  York  Statute.  The  suit  was  tried,  result- 
ing in  a  verdict  for  the  defendant,  by  direction 
of  the  court,-  followed  by  a  judgment,  to  review 
which  the  plaintiff  sued  out  a  writ  of  error. 
which  came  before  this  court  at  October  Term, 
1883,  and  the  decision  on  which  is  reported  in 
109  TJ.  S.  238  [Bk.  37,  L.  ed.  920].  B  is  there 
Mated  that  there  had  been  due  protests  and  ap- 
peals to  the  Secretary  of  the  Treasury,  but  that 
no  decision  had  been  rendered  bv  him  thereon 
prior  to  the  commencement  of  this  action,  and 
that  it  was  not  brought  until  after  ninety  days 
had  elapsed  from  the  date  of  the  latest  appeal, 
and  not  until  after  the  lapse  of  more  than  six 
years  from  the  expiration  of  that  period.  The 
circuit  court  having  sustained  the  bar  by  the 
New  York  Statute,  this  court  reversed  that 
ruling. 

The  cause  of  action  arose  while  section  14  of 
the  Act  of  June  80, 1864,  chap.  171  {18  Stat. 
at  L.  214),  now  embodied  in  section  2931  of 
the  Revised  Statutes,  wss  in  force,  providing 
as  follows:  "On  the  entry  of  any  vessel,  or  of 
any  goods,  wares,  or  merchandise,  the  decision 
of  the  collector  of  customs  at  the  port  of  im- 
portation and  entry,  as  to  the  rate  and  amount 
of  duties  to  be  paid  on  the  tonnage  of  such 
vessel,  or  on  such  goods,  wares,  or  merchan- 
dise, and  the  dutiable  cost  and  charges  thereon, 
shall  be  final  and  conclusive  against  all  persons 
Interested  therein,  unless  the  owner,  master, 
commander,  or  consignee  of  such  vessel,  in  the 
case  of  duties  levied  on  tonnage,  or  the  owner, 
Importer,  consignee,  or  agent  of  the  merchan- 
dise, in  the  case  of  duties  levied  on  goods,  wares, 
or  merchandise,  or  the  costs  and  charges  there- 
on, shall,  within  ten  days  after  the  ascertain- 
ment and  liquidation  of  the  duties  by  the 
proper  officers  of  the  customs,  as  well  in  cases 
of  merchandise  entered  in  bond,  as  for  con- 
sumption, give  notice  in  writing  to  the  collector 
on  each  entry,  if  dissatisfied  with  his  decision, 
setting  forth  therein,  distinctly  and  specifically, 
the  grounds  of  his  objection  thereto,  and  shall, 
within  thirty  days  after  the  date  of  such  ascer- 
tainment and  liquidation,  appeal  therefrom  to 
the  Secretary  of  the  Treasury,  whose  decision 
on  such  appeal  shall  be  Anal  and  conclusive; 
and  such  vessel,  goods,  wares,  or  merchandise, 
or  costs  and  charges,  shall  be  liable  to  duty  ac- 
cordingly, any  Act  of  Congress  to  the  contrary 
notwithstanding,  unless  suit  shall  be  brought 
within  ninety  days  after  the  decision  of  the 
Secretary  of  the  Treasury  on  such  appeal  for 
any  duties  which  shall  have  been  paid  before 
the  date  of  such  decision  oo  such  vessel,  or  on 
such  goods,  wares,  or  merchandise,  or  costs  or 
charges,  or  within  ninety  days  after  the  pay- 
ment of  duties  paid  after  the  decision  of  the 
Secretary,  And  no  suit  shall  be  maintained  in 
any  court  for  the  recovery  of  any  duties  alleged 
to  nave  been  erroneously  or  illegally  exacted, 
until  the  decision  of  the  Secretary  of  the  Treas- 


ury sball  have  been  first  had  on  such  appeal, 
unless  the  decision  of  the  Secretary  shall  be  de- 
layed more  than  ninety  days  from  the  date  of 
sucb  appeal  in  case  of  an  entry  at  any  port  east 
of  the  Rocky  Mountains,  or  more  than  five 
months  In  case  of  an  entry  west  of  those  moun- 
tains." Section  2981  was  in  force  when  Utii 
suit  was  brought. 

Section  8011  of  the  Revised  Statutes,  as 
amended  by  section  1  of  the  Act  of  February 
37, 1877,  chap.  69  (19  Stat,  at  L.  247),  was  also 
In  force  when  this  suit  was  brought,  reading  aa 
follows:  "Any  person  who  shall  have  made 
payment  under  protest,  and  in  order  to  obtain 
possession  of  merchandise  Imported  for  him,  to 
any  collector,  or  person  acting  as  collector,  of 
any  money  as  duties,  when  such  amount  of 
duties  was  not,  or  was  not  wholly,  authorized 
by  law,  may  maintain  an  action  fn  the  nature 
of  an  action  at  law,  which  shall  be  triable  by 
Jury,  to  ascertain  the  validity  of  such  demand  [588] 
ana  payment  of  duties,  and  to  recover  back 
any  excess  so  paid.  But  no  recovery  shall  be 
allowed  in  such  action  unless  a  protest  and  ap- 
peal shall  have  been  taken  as  prescribed  In  sec- 
tion 2981." 

In  view  of  these  provisions,  it  was  held  by 
this  court,  in  this  case,  that  a  suit  against  the 
collector  was  barred  unless  brought  within 
ninety  days  after  an  advene  decision  by  the 
Secretary  of  the  Treasury  on  an  appeal;  and 
that,  while  a  suit  might  be  brought  after  the 
expiration  of  ninety  days  from  the  appeal,  in 
case  there  had  not  been  a  decision  on  the  ap- 
peal, the  claimant  was  not  obliged  to  bring  a 
suit  until  after  such  decision  had  been  made. 
It  was  further  held,  that  the  effect  of  the  legisla- 
tion cited  had  been  to  convert  the  prior  common- 
law  action  into  ooe  based  wholly  on  a  statu- 
tory liability,  and  regulated,  as  to  all  its  Inci- 
dents, by  express  statutory  provisions,  and, 
among  them,  "  the  conditions  which  fix 
the  time  when  the  suit  may  begin,  and 
prescribe  the  period  at  the  end  of  which 
the  right  to  sue  shall  cease;"  and  that  the 
legislation  of  Congress  on  the  subject  was 
exclusive  of  state  laws.  As,  therefore,  It  ap- 
peared that  this  suit  had  been  brought  in  time, 
under  the  Act  of  Congress,  because  It  appeared 
that  no  decision  had  been  made  on  the  appeals 
before  this  suit  was  brought,  although  more 
than  seven  years  had  elapsed,  and  the  circuit 
court  had  applied  the  New  York  Statute  as  a 
bar,  this  court  reversed  the  Judgment,  and 
awarded  a  new  trial.  That  trial  has  been  had, 
resulting  in  a  verdict  for  the  defendant  by 
direction  of  the  court,  and  a  Judgment  ac- 
cordingly, to  review  which  the  plain  tiffs  have 
brought  this  writ  of  error. 

The  plaintiffs  proved  necessary  preliminary 
matters  and  due  protests  and  appeals  to  the 
Secretary  of  the  Treasury.  The  latest  of  the 
appeals  was  taken  November  29,  1871.  The 
plaintiffs  rested    their  case  without    having 

Siven  any  evidence  aa  to  whether  there  had  or 
ad  not  been  any  decision  on  any  of  the  ap- 
peals. The  defendant  then  offered  In  evidence 
decisions  made  by  the  Secretary  on  the  appeals, 
one  on  July  12,  1871 ,  and  the  rest  on  May  10, 
1872,  affirming  the  decisions  of  the  Collector. 
The  evidence  consisted  of  certified  copies  from 
theTreasury  Department,  of  letters  of  the  abova  [563] 
dates  from  that  department  to  the  Collector 
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Of  Customs  at  New  York,  which  letters  were 
recorded  In  the  department.  It  was  conceded 
by  the  plaintiffs  that  those  letters  were  the  de- 
cisions of  the  Secretary  on  the  appeals  in  ques- 
tion, but  the  evidence  was  objected  to  by  them 
on  these  grounds:  (1)  that  the  defense  was  not 
pleaded,, it  being  one  amine  under  a  statute 
of  limitation,  and  the  object  being  to  ahow  that 
the  suit  was  not  brought  within  ninety  days  after 
decisions  on  the  appeals ;  (2)  that  it  did  not 
appear  that  the  decisions  had  been  commu- 
nicated to  the  plaintiffs.  The  court,  without 
then  ruling  on  the  admissibility  of  the  evi- 
dence, held  that  the  plaintiffs,  in  addition  to 
•bowing  due  proteat  and  appeal,  must,  as  a 
condition  precedent  to  recovery,  show  either 
that  the  suit  had  been  brought  within  ninety 
days  after  an  adverse  decision  on  the  appeal,  or 
that  there  bad  been  no  such  decision,  and  the 
suit  bad  bran  brought  after  the  expiration  of 
ninety  daya  from  the  appeal.  The  plaintiffs 
excepted  to  this  ruling,  and  then  called  as  a 
witness  one  of  the  plaintiffs,  and  asked  him  If 
he  had  received  any  notice,  before  the  suit  was 
brought,  of  the  decisions  of  the  Secretary  on 
the  appeals.  On  an  objection  by  the  defendant 
that  the  evidence  waa  immaterial,  it  was  ex- 
cluded, and  the  plaintiffs  excepted.  The  de- 
fendant tben  again  offered  the  decisions  in  evi- 
dence, and  the  plaintiffs  objected  on  the 
grounds  before  slated.  The  objection  was 
overruled,  the   plaintiffs   excepted,  and    tbe 

Spers  were  read  In  evidence.  The  court  then. 
ected  a  verdict  for  the  defendant,  ou  tbe 
Kund  that,  the  action  being  a  statutory  one, 
plaintiff  had  not  complied  with  the  stat- 
utory conditions,  and  the  plaintiffs  excepted. 

The  statute  makes  the  decision  of  tbe  col- 
lector final  and  conclusive  as  lo  tbe  rate  and 
amount  of  duties,  unless  there  is  a  specific  pro- 
test made  to  the  collector  within  ten  days  after 
the  liquidation,  and  an  appeal  taken  to  the  Sec- 
retary of  the  Treasury  within  thirty  days  after 
the  liquidation.  The  decision  of  the  Secretary  on 
tbe  appeal  is  made  final  and  conclusive  unless 
a  suit  is  brought  within  ninety  days  after  such 
decision,  in  the  case  of  duties  paid  before  the 
decision,  or  within  ninety  davs  after  tbe  pay 
ment  of  duties  paid  after  tbe  decision;  and  no 
.84]  suit  can  be  brought  before  a  decision  on  tbe  ap- 
peal, unless  tbe  decision  is  delayed  for  the  time 
specified  In  tbe  statute. 

We  are  of  opinion  that  it  is  incumbent  upon 
tbe  Importer  to  show.  In  order  to  recover,  that 
he  has  fully  complied  with  the  statutory  condi- 
tions which  attach  to  tbe  statutory  action  pro- 
Tided  for.  He  must  show  not  only  due  protest 
and  appeal,  but  also  a  decision  on  the  appeal,  and 
the  bringing  of  a  suit  within  (be  time  limited,  by 
tbe  statute  after  tbe  decision,  or  else  that  there 
baa  been  no  decision,  and  the  prescribed  time  af- 
ter the  appeal  has  elapsed.  The  decision  on  the 
appeal  is,  necessarily,  a  matter  of  record  in  the 
Treasury  Department,  and,  as  Is  shown  in  the 
present  case,  it  is  communicated  lo  the  collec- 
tor by  a  letter  to  him,  the  letter  itself  being  the 
decision.  The  letter  is  a  matter  of  record  in 
tbe  custom  house.  Inquiry  there  or  at  the 
Treasury  Department  would  always  elicit  in- 
formation on  the  subject;  and  tbe  importer, 
knowing  when  bis  appeal  was  taken,  can  al- 
ways protect  himself  by  bringing  his  suit  after 
the  expiration  of  tbe  time  named  after  tbe  ap- 
11*  U.S. 


peal,  although  he  has  Dot  beard  of  a  decision, 
being  thus  certain  that  he  will  have  brought  it 
within  the  tune  prescribed  after  a  possible  de- 


nght  of  action  does  not  exist  independently  of 
tbe  statute,  but  Is  conferred  by  it.  There  is  no 
right  of  action  on  showing  merely  ibe  payment 
of  the  money  as  duties,  and  that  tbe  payment 
was  more  than  the  law  allowed,  leaving 
any  statute  of  limitation  to  be  set  up  in  de- 
fense, as  In  an  ordinary  suit.  But  the  stat- 
ute sets  out  with  declaring  that  tbe  decision  of 
tbe  collector  shall  be  final  and  conclusive  against 
all  persons  interested  unless  certain  things  are 
done.  The  mere  exaction  of  the  duties  Is,  neces- 
sarily, the  decision  of  the  collector;  and,  on  this 
being  shown  in  any  suit,  It  stands  aa  conclusive 
till  tbe  plaintiff  shows  the  proper  steps  to  avoid 
it.  These  steps  include  not  only  protest  and  ap- 


Keviaed  Statutes;  and  the  "  suit"  spoken  of  in  [BBS] 
those  sections  is  the  "  action  "  given  in  section 
8011  of  tbe  Revised  Statutes. 

Tbe  question  involved  is  analogous  to  the 
one  presented  in  Cheatham  v.  United  Statti,  83 
U.  S.  86  [Bk.  23,  L.  ed.  601],  which  arose  under 
section  19  of  tbe  Actof  July  18,  1S86,  chap.  184 
(14  Stat.  atL.  152),  in  regard  to  internal  revenue 
taxes.  That  section  provided  that  no  suit 
should  be  maintained  in  any  court  for  the  re- 
covery of  any  tax,  until  after  an  appeal  to  tbe 
Commissioner  of  Internal  Revenue  and  bis  de- 
cision thereon,  unless  tbe  suit  should  be  brought 
within  six  months  from  the  decision,  provided 
that, if  the  decision  should  be  delayed  more  than 
six  months  from  the  date  of  the  appeal,  the 
auft  might  be  brought  within  twelve  months 


peal,  a  setting  aside  of  the  assessment  o 
pea],  asecooif  assessment,  less  in  amount,  a  pay- 
ment of  the  second  assessment,  and  a  suit  to  re- 
cover back  the  money  paid.  But  the  suit  was 
not  brought  within  six  months  from  the  appeal 
taken,  and  there  waa  no  appeal  from  the  sec- 
ond assessment.  The  court  below  having  In- 
structed the  jury  that  tbe  statute  imposed  a 
condition  without  which  the  plaintiffs  could 
not  recover,  and  was  not  merely  a  statute 
of  limitation,  and  that  the  plaintiffs  bad  no 
right  of  action,  this  court  affirmed  tbat  ruling. 
It  was  urged  that  the  requirement  of  bringing 
a  suit  within  six  months  from  the  decision  was 
a  statute  of  limitation,  and  that  the  time  under 
it  could  not  begin  to  run  till  tbe  cause  of  action 
accrued,  which  .was  not  till  tbe  money  was 
paid,  and  that  time  was,  as  to  a  larger  part  of 
the  money,  within  six  months  before  the  suit 
was  brought;  and  that  the  first  appeal  was  tbe 
only  one  necessary  to  a  right  of  action  because 
the  modified  assessment  was  paid  under  protest. 
But  this  court,  while  holding  that  an  appeal 
from  tbe  second  assessment  was  necessary  to 
win-rant  a  suit,  also  held,  the  opinion  of  the 
court  being  delivered  by  Mr.  Jvttict  Miller, 
tbat,  if  tbe  appeal  taken  could  be  regarded  aa 
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sufficient,  the  suit  could  not  be  maintained,  be- 
cause it  was  not  brought  within  six  months 
after  the  decision  on  that  appeal.  The  view 
taken  was,  that  the  government  bad,  by  stat- 
ute, as  to  both  the  customs  and  the  internal 
revenue  departments,  prescribed  the  conditions 
on  which  it  would  subject  itself  to  the  judg- 
ments of  the  courts  in  the  collection  of  its  reve- 
nues; and  that  the  prescription  of  a  time  with- 
in which  a  suit  must  be  brought  for  the  pur- 
pose, is  a  condition  on  which  alone  the  gov- 
ernment consents  to  litigate  the  lawfulness  of 
the  original  tax. 

We  are,  therefore,  of  opinion  that  the  cir- 
cuit court  properly  held  that  it  was  incumbent 
on  the  plaintiffs,  as  a  condition  precedent  to 
their  recovery,  to  show  not  only  due  protests 
and  appeals,  hut  that  the  action  was  brought 
within  the  time  required  by  the  statute.  This 
they  failed  to  show,  and  ft  was  proper  to  direct 
a  verdict  for  the  defendant. 

In  regard  to  the  point  taken,  that,  when  the 
defendant  introduced  in  evidence  the  decisions 
on  the  appeals,  he  did  not  show  that  they  had 
been  communicated  to  the  plaintiffs,  although 
this  case  is  disposed  of  on  the  failure  of  the 
plaintiffs  to  make  the  proof  necessary  to  recov- 
er, it  is  ptoper  to  say,  as  the  question  has  been 
argued,  that  we  see  nothing  in  the  statute  which 
requires  that  the  decision  on  the  appeal  shall 
be  communicated  to  the  claimant  by  any  action 
of  the  officers  of  the  government  All  that  the 
statute  requires  is  that  the  Secretary  shall  make 
the  decision.  It  is  to  be  made  m  the  usual 
way  in  which  decisions  of  the  department  are 
made.  If,  in  any  case,  it  should  appear  that, 
n  due  inquiry  of  the  proper  officers,  a  party 


had  been  misled  to  his  prejudice,  in  regard  to 
a  decision  on  an  appeal,  a  different  que-**" 
would  be  presented  from  any  now  before 


a  different  question 
_  jny  now  before  us. 
the  record  and  the  jvdg- 


Wtfind 
meat  it  affirmed. 
Trueoopy.   Teat: 

James  H.  HcKenney,  Clerk,  Sup.  Court,  D.  a. 

Clt.ec!;  110  U.  B.  MT. 


[577]    CHARLES  0.  HARRISON  bt  al.,  Kjf*.  in 
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Dutiet—'  'Bone-BlacK'— evidence. 

1.  A  certain  nrtfete  of  merchandise,  used  it 

oolorue  suaar,  and  manufactured  from  bones.  Is 
held  to  be 'Tjone-blaok."  subject  toadutyof  26  par 
centum  otl  valorem  under  section  6304  B.  B.  an'1  — * 
within  the  (roe  list  under  section  MOH.  H.  8. 


an  Imported  article  and  similar  articles.  Is  admissi- 
ble to  show  the  character  of  the  article  In  question. 

[No.  918J 
Submitted  Nob.  IS,  1885.      Derided  Deo.  7,1885. 


The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court 

Mmrri.   Henry  E.  Davies  and  Chat 
C.  ftuydavm,  for  plaintiffs  in  error. 


Mr.  Juttice  Blavtehfbrd  delivered  the  opin-    [578] 
Ion  of  the  court: 

This  is  an  action  brought  in  November,  1881, 
by  the  members  of  the  Arm  of  Harrison,  Have- 
meyer  &  Co. ,  against  Edwin  A.  Herritt,  Collec- 
*~  of  the  Port  of  New  York,  in  a  court  of  the 
te  of  New  York,  and  removed  into  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern 
District  of  New  York,  to  recover  back  duties 
exacted,  in  Hay  and  June,  1881,  at  the  rate  of 
29  per  cent  ad  valorem,  on  imported  merchan- 
dise, some  of  which  was  Invoiced  as  "  animal 
charcoal,"  some  as  ''calcined  bones,"  and  some 
as  "burnt  booes."  Theduty  was  exacted  on  the 
viewthatthe  article  fell  underthe  head  of  "black 


the  Revised  Statutes  (p.  478,  2d  ed.).  The  de- 
fendants contended  that  it  fell  within  "The 
Free  List"  in  section  2005,  and  was  exempt 
from  duty  (p.  488,  2d  ed.),  as  "bones,  crude  and 
— -  manufactured;  burned;  calcined;  ground; 
teamed."  Schedule  H  of  section  3504  (p. 
474, 2d  ed.)  imposed  a  duty  of  80  per  centum 
ad  valorem  on  "manufactures  of  bones,  horn, 
Ivory,  or  vegetable  Ivory;"  and  "The  Free 
List,"  section  2505  (p.  482,  Sd  ed.),  exempted 
from  duty  "bone  dust  and  bone  ash  for  manu- 
facture of  phosphates  and  fertilizers."  At  the 
trial,  before  a  jury,  the  evidence  showed  that 
the  article  in  question,  which  was  black,  was 
to  be  used  to  decolorize  sugar,  in  the  process  of 
manufacturing  it;  that  it  was  made  by  sub- 
jecting bones,  after  they  were  steamed  and 
cleaned,  to  destructive  distillation,  by  heat,  In 
close  vessels,  until  everything  but  the  Inorganic 
matter  was  expelled,  and  then  crushing  the 
residuum,  and  assorting  the  pieces  into  proper 
sizes;  and  that  calcined  or  burned  bones  were 
prepared  by  subjecting  them,  in  open  vessels, 
to  the  direct  action  of  Are,  and  thus  rendering 
them  friable,  so  that  they  became  bone  ash, 
which  was  not  black.  On  these  facts  the  court 
held  that  the  article  was  not  burned  or  calcined 
bones  and  free,  but  had  been  manufactured  [579] 
Into  bone-black.  A  refusal  by  the  court  to  di- 
rect a  verdict  for  the  plaintiffs  was  excepted  to, 
and  it  directed  a  verdict  for  the  defendant, 
which  was  also  excepted  to.  After  such  ver- 
dict and  a  judgment  for  the  defendant,  the 
plaintiffs  have  brought  a  writ  of  error. 

We  are  of  opinion  that  the  article  was  not 
free,  nor  liable  to  a  duty  of  86  per  cent,  as  a 
manufacture  of  bones,  but  that,  being  bone- 
black,  ft  was  liable,  as  "  black  of  bone,"  to  the 
duty  Imposed  on  ft;  and  that  ft  was  proper  to 
direct  a  verdict  for  the  defendant. 

Objection  was  made  to  the  admission  of  evi- 
dence to  show  the  difference  in  value  between 
bone-black  and  crude  bone:  and  that  between 
bone-black  and  white  calcined  bone  ash;  and 
that  between  bone-black  before  Its  use  by  sugar 
refiners  and  after  It  was  spent.  We  see  no  good 
objection  to  the  evidence.  It  went  to  show  the 
character  of  the  article  In  question. 

Judgment  affirmed. 

True  copy.    Test: 

James  H,  MoKenney,  Clerk,  Bup.  Ouort,  U.  fl. 
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[5661  JACOB  P.  EFFINGKR,  Ptff.  in  Err.,  ney,  the  trustee,  Mid  this  farm  at  public  auc- 
tion to  the  highest  bidder,  pursuant  to  the  deed 
of  trust;  and  at  that  tale  Efflnger  become  the 

Eurchaser,  at  $210  per  acre,  one  third  to  be  paid 
i  cash  and  the  balance  in  one  and  two  yean 
sB^n  n   ».™„w.arf  Muni  from  thedate  of  sale,  with  the  privilege  of  pay- 

on  a.  a.  Reporter*  «l  Me-m)  ,n  CMh  the  flMt  rf  ^^  defe^^™^ 

OeuWmfi  ™u*  a*  a  itandard  of  «ri«-w  Efflnger  n^  the  cssb  payment  and  the  fine 
fSreenunttfcontrKUmadevxlhrtfrtemto--  "»  *•  deferred  payments,  and  executed  to  the 
W»ri«%Wtoa*«.  of  oontraeiZ-Btatoit  of  J""**  £  promissory  note  orbond  as  itw 
pjio.'niV.  o/  sunum  is    »jMt  termed  In  the  record,  for  the  second  deferred 

Virgnia  <f  Ftorwny  «,  1S67.  payment,  amounting  to  $7,067.72,  payable  on 

the  30th  of  March  1866,  with  interest  from 
date,  stating  in  the  instrument  that  the  amount 
was  the  deferred  payment  on  the  "  Home 
Farm"  of  Bryan.  The  trustee  and  the  pur- 
chaser were  at  the  time  residents  and  citizens 
of  Virginia.  The  first  and  second  payments 
were  made  in  treasury  notes  of  the  Confederate 
States,  but  after  the  maturity  of  the  bond  the 
third  payment  in  such  notes  was  refused  by  the 
trustee .  and  no  payment  In  any  other  currency 
being  made  the  present  suit  was  brought.  The 
circuit  court  was  of  opinion  that  the  sale  was 
made  with  reference  to  notes  of  the  Confeder- 
ate States  as  a  standard  of  value;  that  the  fair 
value  of  the  property  od  the  day  of  sale  "was 
the  most  just  measure  of  recovery;"  and  that 
such  value  was  $80  an  acre  in  lawful  currency 

personal,  if  the  court,  or,  wben  It  lsa  Jury  oase.  the  of  the  United  States.       This  conclusion  as  to 

Jury,  think  that,  underi >U  tte  clroumsUnoeB,  the  vgXue  was  drawn   from  the  fact  that  the  land 

fair  value-  of  tho  property  sold,  or  the  fair  rent  or  ~7..n~i  1  ,„  ,._„,;-_    „,  fi,_,  __  iLrf^_ 

"  -of  it,  would  botliemoscjiietmeftsureof  reoov-  was  assessed  for  taxation  at  that  sum  before 

In  the  action,  eltherof  these  principles  may  be  the  civil  war,  and  that  during  the  continuance 


err  m  the  action,  eitherof  these, ,..„  ...,,  _.     — 0  — -  - 

adopted  ai  the  measure  of  theiecorerT 'instead I  of  0f  the  war  its  value  had  not  materially  depre- 

the  BipreSS  terms  of  the  oontnet."   Held,  that  the  -i.^j      th_  „,,.-,  ni™.-),,-  that  "  wMlrt  th. 

statute  In  this  provision  sanctions  the  Impairment  ciatea,    tne  court  ooeerving  mat     wniist  in 

of  contracts,  which  to  not,  under  the  Federal  Con-  war  had  a  tendency  to  impair  the  value  of  all 

itltution,  within  the  competency  of  the  Legislature  kinds  of  property,  yet,  as  to  lands    that  tend- 

ofthe  State.    Aooordinjrlv.  in  a  suit  to  enforce  a  pnr>vwns(™Vitj>™nfe-rilwrliiifiii't  thntih»v  m 

hen  for  unpaid  purchase  money  of  real  estate  sold  ency  wascounteraCteabymefaCtthatUiey  were 

during-  the  war  tor  whloh  a  note  was  given  payable  not  liable  to  be  destroyed, and  therefore  afforded 

m  doflan,  but  shown  to  have  been  made  with  refer-  a  safer  means  of  in  vestment  than  any  other  kind 

tmlraiSSffied^reoow'tht^ui^^U^I  of  Property."     It  accordingly  awarded  Jndg- 

the  thus  of  the  sale,  Instead  of  the  value  of  oonfed-  ment  for  one  third  the  value  of  the  land  at  the 

■rate  notes  at  that  time,  was  erroneous.  time  of  sale,  estimating  it  to  bare  been  then 

[No.  47.1  worth  $80  an  acre  in  lawful  currency,  with  In- 

Argued  Not.  10,  11,1885.  Decided  Dee.  7, 1S85.  tereston  the  sura  thus  adjudged  to  be  due,  and 
decreed  a  sale  of  the  property  to  pay  the  amount 

Pi  ERROR  to  the  Supreme  Court  of  Appeals  unless  the  same  was  paid  within  a  time  desJg- 

of  the  State  of  Virginia.  nated. 

In  adopting  the  rule  stated  to  arrive  at  what 

Statement  of  the  case  by  Mr,  ,/ti>to«  Field:  It  deemed  the  "most  just  measure  of  recovery," 

This  case  comes  from  the  Supreme  Court  of  thecourt  acted  In  conformity  with  a  Statute  of 

Appeals  of  Virginia.     It  was  brought  in  one  of  Virginia,  passed  on  the  28th  of  February,  1867, 

the  circnit  courts  of  that  State  to  enforce  a  amending  and  re-enacting  sections  of  an  Act  of 

vendor's  lien  claimed  by  James  Kenney,  the  the  previous  year  "providing  for  the  adjust- 

plainliff  below,   defendant  in  error   here,  as  ment  of  liabilities  arising   under  contracts  or 

trustee  of  one  Allan  C.  Bryan,  for  the  unpaid  wills  made  between  the  first  day  of  January, 

portion  of  the  purchase  money  of  certain  real  1862,  and  the  tenth  day  of  April,  1865.    This 

estate  sold  to  Jacob  P.  Efflnger,  the  defendant  Act  of  1867  provides: 

below  and  plaintiff  in  error  here.  The  mate-  Sec.  1.  That  in  any  action  or  suit,  or  other 
[S6T1  rial  facts  of  the  case  are  these:  on  the  7th  of  proceedings  for  the  enforcement  of  any  con- 
January,  1861,  Allan  C.  Bryan  and  wife  con-  tract,  express  or  implied,  made  or  entered  Into 
veyed  all  their  estate,  real  and  personal,  to  between  the  first  day  of  January,  1862,  and  the 
James  Kenney,  in  trust  for  the  benefit  of  the  tenth  day  of  April,  1885,  it  shall  be  lawful  for 
wife  and  creditors  of  Bryan.  The  real  estate  either  party  to  show,  by  parol  or  other  relevant 
was  situated  in  Rockingham  County,  Virginia,  testimony,  what  was  the  true  understanding 
and  a  portion  of  it,  consisting  of  about  one  nun-  and  agreement  of  the  parties  thereto,  either  ex- 
dred  acres,  was  known  as  the  "Home  Farm"  pressor  to  be  Implied,  in  respect  to  the  kind  of 
of  Bryan.     On  the  80th  of  March,  1868,  Ken-  currency  In  which  the  same  was  to  be  fulfilled 

•Heednotes  br  Jfr.  Justtss  Pram.  or  *&%*!*•  ,°r  ^  reference  *  "hich  as i  . 

gwinuw  njar.rti.  '""' standard  of  value  it  was  made  or  entered  into; 

w~™    sv_«~„h.  ~,.~w.  <-  *.j .-  _-...  and  In  any  action  at  taworsultinequityitahall 

Von,— contract*  poimete  m  confederals  notes;  __t  i„  „,J^„«,~  tn  ni<«ni  t>n»  >nui»M  >u_ 
eaHdttvtu*.  Bee  Ihorlngton  v.  Smith.  IS  C.  8.,  bk.  not  >>e  necessary  to  plead  tne  agreement  spe- 
ll, an,  note.  Ciolly  in  order  to  admit  such  evidence;  Frovitbd, 
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That  when  the  cause  of  action  grows  out  of  a 
sale  or  renting  or  hiring  of  property,  whether 
real  or  personal,  If  the  court  (or  when  it  is  a 
jury  case,  the  jury)  think  that,  under  all  the 
circumstances,  the  lair  value  of  the  property 
sold,  or  the  fall  rent  or  hire  of  it,  would  be  the 
most  Just  measure  of  recovery  in  the  action, 
either  of  these  principles  may  be  adopted  as  the 
measure  of  the  recovery  instead  of  the  express 
terms  of  the  contract. 

Bee.  8.  Whenever  it  shall  appear  that  any 
such  contract  was,  according  to  the  true  under- 
standing and  agreement  of  the  parties,  to  be 
fulfilled  or  performed  in  Confederate  States 
treasury  notes,  or  was  entered  Into  with  refer- 
ence to  such  notes  as  a  standard  of  value,  the 
same  shall  be  liquidated  and  settled  by  reducing 
the  nominal  amount  due  or  payable  under  such 
contract  in  Confederate  States  treasury  notes  to 
[569]  'w  true  Talue  at  the  ti010  the7  vere  respect- 
ively made  or  entered  into,  or  at  such  other 
time  as  may  to  the  court,  or  if  it  be  a  jury  case, 
to  the  jury,  seem  right  in  the  particular  case. 


the  State,  and  to  review  the  . 

latter  court  this  writ  of  error  was  brought. 

Mr.  Jacob  P.  Efflnrar,  in  person,  and  W. 
A.  Maury,  for  plaintiff  in  error. 

Jfr.W.B.  Compton,  for  defendant  in  error. 

Mr.  Justice  Field,  after  stating  the  case,  de- 
livered the  opinion  of  the  court,  aa  follows: 

The  contract  of  sale,  which  is  the  subject  of 
consideration  in  this  case,  was  made  in  Vir- 
ginia, between  citizens  of  that  State,  pending 
the  late  civil  war,  and  with  reference  to  notes 
of  the  Confederate  States  as  the  standard  of 
value.  These  notes  had,  at  that  time,  almost 
entirely  superseded  the  use  of  coin,  and  they 
d  the  principal  currency  within  those 


description,  which  were  to  be  performed  there, 
were  made  with  reference  to  them.  Such  con- 
tracts were  not  invalid  between  the  parties  be- 
cause payable  in  those  notes,  when  not  made 
in  aid  of  the  insurrectional?  government.  It 
was  so  held  by  this  court  In  Thorington  v. 
Smith,  where  It  was  declared  that  they  must 
be  regarded  as  a  currency  Imposed  on  the  com- 
munity by  irresistible  force;  and  that  this  cur- 
rency must  therefore  be  considered,  in  the 
courts  of  law.  Id  the  same  light  as  if  it  had 
been  issued  by  a  foreign  government  tempo- 
rarily occupying  a  part  of  the  territory  of  the 
United  Slates,  '  'Contracts  stipulating  for  pay- 
ments in  this  currency,"  said  Jfr.  Chitf  Jvxtfre 
Chase,  speaking  for  the  entire  court,  "cannot 
be  regarded,  for  that  reason  only,  as  mode  in 
aid  of  the  foreign  invasion  in  the  one  case,  or 
of  the  domestic  insurrection  in  the  other. 
[570]  They  ,iave  no  necessary  relation  to  the  hostile 
government,  whether  invading  or  insurgent 
They  are  transactions  in  the  ordinary  course  of 
civil  society,  and,  though  they  may  Indirectly 
and  remotely  promote  the  ends  of  the  unlaw- 
ful government,  are  without  blame,  except 
when  proved  to  have  been  entered  Into  with 
actual  intent  to  further  invasion  or  insurrec- 
tion We  cannot  doubt  that  such  contracts 
should  be  enforced  in  the  courts  of  the  United 
States,  after  the  restoration  of  peace,  to  the 


extent  of  their  lost  obligation."  6  Wall  1-12 
[76  U.  8.  bk.  16,  L.  ed.  8BT-W4].  That  case, 
like  the  present,  was  a  suit  to  enforce  a  vend- 
or's lien  for  the  unpaid  purchase  money  of 
real  estate.  The  property  was  situated  in  Ala- 
bama and  was  sold  during  the  civil  war  for 
|45,0O0,  of  which  sum  all  but  $10,000  was,  on 
die  execution  of  the  deed,  paid  In  confederate 
treasury  notes.  For  the  residue  the  promis- 
sory note  of  the  purchaser  was  given.  The 
parties  were  both  residents  nnd  citizens  of  that 
State.  The  plaintiff  sought  to  enforce  the  note 
for  the  full  amount  in  lawful  money  of  the 
United  States.  The  defendant  proved  that,  at 
the  time  of  sale,  treasury  notes  of  the  Confed- 
erate States  constituted  the  only  currency  in 
ordinary  use  in  Alabama,  and  that,  with 'few 
exceptions,  all  business  transactions  were  con- 
ducted in  them;  that  the  land  was  then  worth 
only  $3,000,  in  lawful  money,  and  that  the 
contract  price  of  $45,000  was,  by  agreement, 
to  be  paid  in  those  notes.  When  the  case  came 
to  this  court  the  question  was  considered  as  to 
the  admissibility  of  evidence  to  prove  that  the 
promise,  for  the  payment  of  dollars,  without 
qualifying  words,  was  in  fact  made  for  the 

Bayment  of  other  than  lawful  dollars  of  the 
nited  States.  The  court  held  that  the  evi- 
dence was  admissible,  observing  that,  whilst  It 
is  clear  that  a  contract  to  pay  dollars,  made  be- 
tween citizens  of  any  State  of  the  Union  main- 
taining its  constitutional  relations  with  the 
National  Government,  Is  a  contract  to  pay  law- 
ful money  of  the  United  States  and  could  not 
be  modified  or  explained  by  parol  evidence, 
"It  is  equally  clear,  if  in  any  other  country 
coins  or  notes  denominated  dollars  should  be 
authorized  of  different  value  from  the  coins  or 
notes  which  are  current  here  under  that  name, 
that.  In  a  suit  upon  a  contract  to  pay  dollars, 
made  in  that  country,  evidence  would  be  ad- 
mitted to  prove  what  kind  of  dollars  were  in- 
tended, and.  If  it  should  turn  out  that  foreign 
dollars  were  meant,  to  prove  their  equivalent  [5711 
value  In  lawful  money  of  the  United  Stales;" 
that  such  evidence  does  not  modify  or  alter  the 
contract,  but  simply  explains  an  ambiguity 
which,  under  the  general  rules  of  evidence, 
may  be  removed  by  parol  evidence.  And  the 
court  added  that  the  people  in  the  insurgent 
States  under  the  Confederate  Government  were, 
in  legal  contemplation,  substantially  in  the 
same  situation  as  inhabitants  of  districts  of  a 
country  occupied  and  controlled  by  an  invad- 
ing belligerent;  that  contracts  among  them 
must  be  interpreted  and  enforced  with  refer* 
ence  to  the  condition  of  things  created  by  the 
acts  of  the  ruling  power,  and  that  In  their 
light  it  was  hardly  leas  than  absurd  to  say  that 
the  dollars  used  in  the  insurgent  States  should 
be  considered  identical  in  kind  and  value  with 
the  dollars  constituting  the  money  of  the 
United  States. 

It  being  thus  held  that  a  contract  made  dur- 
ing the  war,  in  one  of  the  insurgent  States,  be- 
tween parties  residing  therein,  payable  in  con- 
federate notes,  is  not  for  that  reason  invalid, 
and  that  parol  evidence  is  admissible  to  show 


those  notes  were  Intended,  it  become* 

important  to  ascertain  and  lay  down  some  defi- 
nite rule.  If  possible,  to  determine  their  value. 
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wheo  the  enforcement  of  such  a  contract  Is 
■ought  In  a  federal  court,  or  damages  are 
claimed  for  its  breach. 

In  Thorington  v.  Smith  the  court  held  that 
the  plaintiff  was  entitled  to  recover  the  actual 
value  of  iho  confederate  notes  at  the  time  and 
place  of  contract  in  lawful  money  of  the 
United  States. 

In  Wilmington  A  Weldon  R.  R.  Co.  v.  King, 
91  U.  S.  8  [Bk.  23,  L.  ed.  IBS],  the  contract 
made  in  North  Carolina  during  the  war  was 
for  wood,  and  by  its  terms  the  wood  was  to  be 
paid  for  in  confederate  notes.  In  an  action 
upon  the  contract  the  court  below  refused  to 
instruct  the  jury  that  the  plaintiff  was  entitled 
to  recover  only  the  value  of  the  currency  stip- 
ulated for  the  wood  sold,  but  stated  that  he  was 
entitled  to  recover  the  value  of  the  wood  with- 
out reference  to  the  value  of  that  currency. 
This  court  held  this  to  be  nothing  less  than  in- 
structing the  jury  that  they  could  put  a  differ- 
i72j  ent  value  upon  the  property  from  that  placed 
by  the  parties  at  the  time  of  the  purchase.  In 
Its  opinion  the  court  referred  to  contracts  made 
during  the  war  in  the  insurgent  States  between 
residents  there,  payable  in  confederate  notes, 
which  of  course  became  worthless  at  the  close 
of  the  war,  and  said  it  was  manifest  that,  if  these 
contracts  were  to  be  enforced  with  anything 
like  justice  to  the  parties,  evidence  must  be  re- 
ceived as  to  the  value  of  the  notes  at  the  time 
and  in  the  locality  where  the  contracts  were 
made;  and  added,  that  "in  no  other  mode 
could  the  contract  as  made  by  the  parties  be 
enforced.  To  have  allowed  any  different  rule 
in  estimating  the  value  of  the  contracts  and 
ascertaining  damages  for  their  breach,  would 
have  been  to  sanction  a  plain  departure  from 
the  stipulations  of  the  parties  and  to  make  for 
them  new  and  different  contracts."  In  refer- 
ence to  the  Statute  of  North  Carolina  which  al- 
lowed the  jury  to  place  their  own  judgment 
upon  the  value  of  the  contract,  and  did  not  re- 
quire them  to  take  the  value  stipulated  by  the 
parties,  the  court  said:  "A  provision  of  law 
of  that  character,  by  constituting  the  jury  a 
revisory  body  over  the  indiscretions  and  bad 
judgment  of  contracting  parties,  might  in 
many  instances  relieve  them  from  bard  bar- 
gains, though  honestly  made,  upon  an  errone- 
ous estimate  of  the  value  of  the  articles  pur- 
chased, but  would  create  an  insecurity  in  busi- 
ness transactions  which  would  be  Intolerable. 
It  Is  sufficient,  however,  to  say  that  the  Con- 
stitution of  the  United  States  interposes  an  im- 
passable banier  10  such  new  innovation  in  the 
administration  of  justice, and  with  f 


the  parties,  even  against  any  State  interference 
with  their  terms.  The  Judgment  was  ac- 
cordingly reversed. 

In  Stewart  v.  Salomon,  94  U.S.  434  [Bk.  24, 
L.  ed.  275],  the  court  held  that  the  amount  in 
actual  money  represented  by  a  promissory  note, 
executed  during  thy  war  in  the  insurgent  States, 
payable  in  confederate  treasury  notes,  was  to 
be  determined  bv  the  value  of  those  notes  in 
coin  or  legal  currency  of  the  United  States  at 
the  time  when  and  the  place  where  the  prom- 
issory note  was  made. 

In  Cook  v.  Lillo,  108  U.  8.  T08  rBk.  26.  L.  ed. 
461],  the  doctrines  declared  In  the  decisions  men- 
11CU.8. 


tioned  were  referred  to  as  settled,  although  [573. 
Thorington  r.  Smith,  was  alone  cited  for  them. 
The  Chief  Justice,  after  observing  that  it  had 
long  been  settled  in  this  court  that  transactions 
in  confederate  money  during  the  late  civil  war 
between  the  Inhabitants  of  the  Confederate 
States,  within  the  confederate  lines,  not  in- 
tended to  promote  the  ends  of  the  Confederate 
Government,  could  be  enforced  in  the  courts  of 
the  United  States,  after  the  restoration  of  peace, 
to  the  extent  of  their  just  obligation,  said:  "It 
is  equally  well  settled  that,  If  a  contract  entered 
into  under  such  circumstances,  payable  in  dol- 
according  to  the  understanding  of  the 


Only  recover  the  value  of  C. 
rate  dollars  in  the  lawful  money  of  the  United 
States." 

In  Rivet  v.  Dukt,  100  U.  S.  182  [Bk.  26,  L. 
ed.  1081],  the  same  doctrines  were  stated  and 
followed.  Mr.  Justice  Gray,  in  delivering  the 
opinion  of  the  court,  said:  "It  is  settled  by  the 
decisions  of  this  court  that  a  contract,  made 
within  the  so-called  Confederate  States  during 
the  war  of  the  rebellion,  to  pay  a  certain  sum 
in  dollars,  without  specifying  the  kind  of  cur- 
rency in  which  it  was  to  be  paid,  may  be  shown, 
by  the  nature  of  the  transaction  ana  the  attend- 
ant circumstances,  as  welt  as  by  the  language 
of  the  contract  itself,  to  have  con  tern  plated  pay- 
ment in  confederate  currency;  and,  if  lhat  fact 
is  shown.  In  an  action  upon  the  contract,  no 
more  can  be  recovered  than  the  value  of  that 
currency  in  lawful  money  of  the  United  States;" 
citing  the  cases  of  T/ionrtgton  v.  Smith,  tupra; 
The  Confederate  Note  Gate,  19  Wall.  548  [86  TJ. 
S.  bk.  22.  L.  ed.  1961.  and  Wilmington  A  Wei- 
don  R.  R.  Oo.  v.  King,  tupra.  In  the  Con- 
federate Note  Caee,  the  doctrines  of  the  previous 
decisions  were  also  stated  and  approved,  but 
the  bonds  there  in  suit  were  distinguished  from 
obligations  payable  in  confederate  notes. 

The  several  decisions  mentioned,  with  one 
exception,  were  rendered  by  the  court  with  the 
concurrence  of  all  its  members.  In  the  ex- 
cepted case  only  one  judge  dissented.  It  would 
seem,  therefore,  to  be  do  longer  open  to  ques- 
tion, that  where  contracts  were  made  in  the  In-  .__. 
stirgent  Statesduringthe  war  between  residents  [574 
of  those  States,  with  reference  to  confederate 
notes  as  a  standard  of  value,  and  were  not  de- 
signed to  aid  the  Insurrectionary  government, 
they  may  be  enforced  In  our  courts;  and  that 
the  value  of  the  contracts  Is  to  be  determined 
by  the  value  of  the  confederate  notes  in  lawful 
money  of  the  United  States. 

The  measure  of  valuation  adopted  by  the 
court  below  was  not  in  conformity  with  this 
rule.  It  allowed  a  recovery  for  the  value  of  the 
land  instead  of  treasury  notes,  which  was  noth- 
ing less  than  substituting  for  the  contract  of  the 
parties  a  new  and  different  one.  The  statute 
of  the  State  which  permitted  this  estimate,  when- 
ever the  court  might  think  that  the  fair  value 
of  the  property  would  be  "the  most  just  meas- 
ure of  recovery,"  and  pursuant  to  which  the 
couit  acted,  sanctions  the  Impairment  of  con- 
tracts, which  is  not,  under  the  Federal  Consti- 
tution, within  the  competency  of  the  State  Leg- 
islature, it  follows  that  the  judgment  must  be 
reversed  and  the  case  remanded  for  a  new  trial, 
in  which  the  plaintiff  will  be  permitted  to  re- 
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cover  the  value  of  the  confederate  notes  In  law- 
ful money  of  the  United  States,  and  not  the 
value  of  the  land  at  the  time  of  sale. 

There  U,  however,  a  further  question  for  con- 
sideration which  is  not  free  from  difficulty. 

The  bond  of  the  defendant,  dated  March  BO, 
1863,  is  payable  two  years  thereafter,  that  is  on 
the  80th  of  March,  1805.  At  these  respective 
dates  the  value  of  the  confederate  notes  was 
materially  different.  At  the  date  of  the  bond 
their  purchasing  power  was  in  Virginia  at  least 
one  third  less  than  that  of  lawful  money  of  the 
United  States  of  the  same  nominal  amount 
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inquiry,  except  as  they  were  receivable  in  con- 
tracts not  designed  to  further  the  insurrection. 
They  were  receivable  in  such  contracts  because    [B76 


money.  The  Confederacy  was  then  in  the  throes 
of  dissolution;  a  few  days  afterwards  it  ceased 
to  be  an  organized  power,  and  the  notes  lost  all 
appreciable  value.  The  condition  upon  which 
their  payment  was  promised — "after  the  ratifi- 
cation of  a  treaty  ofpeace  between  the  Confed- 
erate States  and  the  United  States  of  America"— 
had  become  Impossible.  It  is  evident,  there- 
fore, that  If  their  value  In  lawful  money  is  to  be 
estimated  at  the  maturity  of  the  bond,  a  nominal 
nun,  not  more  than  one  twentieth  of  its  amount 
575]  in  confederate  currency,  can  be  recovered.  In 
the  case  of  contracts  maturing  after  the  over- 
throw of  the  Confederacy,  no  value  whatever 
can  be  given  to  that  currency. 

In  some  of  the  cases  decided  by  this  court, 
to  which  we  have  referred,  it  is  said  that  the 
value  of  the  confederate  notes  was  to  be 
mated  at  the  date  and  in  the  locality  of  the  < 
tract  Such  is  the  language  used  in  Thoring- 
ton  v.  Smith,  Wilmington  £  Wddon  R.B.Oa.y. 
King,  and  Stewart  v.  Salomon.  In  the  first  case, 
the  note  was  payable  one  day  after  date.  In  the 
second  case,  it  does  not  appear  that  the  time  of 
payment  was  fixed.  But  in  the  third  case,  the 
note  was  payable  one  year  after  date,  and  the 
court  is  careful  to  state  that  the  value  of  the 
confederate  currency  was  to  be  estimated  in 
lawful  money  of  the  United  States  at  the  time 
when  and  the  place  where  the  note  was  made. 
And  this  rule  was  prescribed  in  estimating  the 
value  of  the  confederate  currency  for  the  bal- 
ance due  on  the  note  after  Its  maturity. 

Where  a  contract  la  for  the  delivery  of  spe- 
cific articles,  the  rule  undoubtedly  is  that  the 
damages  recoverable  for  its  breach  are  to  be  de- 
termined by  the  value  of  the  articles  at  the  time 
and  place  of  their  delivery.  Where  a  contract  is 
payable  in  a  specified  currency,  the  rule  is  also 
clear  that  such  currency  is  demandable  and  re- 
ceivable at  the  maturity  of  the  contract,  what- 
ever change  in  its  value  by  increase  or  deprecia- 
tion may  have  taken  place  in  the  meantime.  The 
damages  recoverable  for  a  breach  of  the  contract 
are  to  be  measured  by  the  value  of  the  currency 
at  its  ma  turitv.  But  in  these  rules  it  is  assumed 
that  the  articles  to  be  delivered  are  lawful  prop- 
erty, and  that  the  currency  to  be  paid  is  a  lawful 
currency,  and  that,  therefore,  in  the  creation 
and  exchange  of  both  no  public  duty  is  violated. 
The  treasury  notes  of  the  Confederate  States 
constituted,  under  the  laws  of  the  United  States, 
neither  lawful  property  nor  lawful  currency. 
They  were  the  promises  of  an  insurgent  and 
revolutionary  organization,  payable  only  when 
its  success  should  he  established  by  a  treaty  of 
peace  with  the  United  Stales.  Of  the  value  of 
such  promises  the  national  courts  will  make  no 


the  United  States.  The  relation  between  tl ... 
and  coin  and  other  lawful  money  was  well 
known  in  the  community,  as  it  was  only  with 
coin  or  other  lawful  money  as  a  standard  of 
value  that  commerce  was  conducted  lietwcen 
the  insurgents  and  persons  outside  of  the  Con- 
federacy. Persons  then  parting  with  lands  and 
goods  for  confederate  notes,  or  for  the  promise 
of  them,  attached  to  them  this  exchangeable 
value,  and  expected  to  receive  it  then  or  after- 
wards. Tbey  did  not  intend  to  surrender,  or 
suppose  they  were  surrendering,  their  property 
without  any  consideration,  if  the  Confederacy 
should  fail,  and  its  notes  lose  Ibis  exchange- 
able value.  They  expected  an  equivalent  in 
any  event.  Therefore,  as  having  the  value  thus 
given  to  tbem  at  the  time  and  place  of  their  re- 
ceipt, or  the  promise  of  them,  the  national  courts 
will  treat  them,  but  not  as  having  a  value  at 
any  other  time  or  place.  Any  other  rule  would 
Involve  considerations  of  inextricable  difficulty, 
and  would  be  inconsistent  with  justice  in  de- 
termining the  value  of  contracts  thus  payable, 
where  they  matured  near  the  close  or  after  the 
overthrow  of  the  Confederacy. 

It  follows,  therefore,  that  on  the  new  trial 
the  plaintiff  will  be  allowed  to  recover  for  this 
exchangeable  value  of  confederate  notes,  in 
which  the  bond  was  payable,  estimated  at  the 
time  and  place  of  Its  execution  in  lawful  money 
of  the  United  States. 

Decree  rererted  and  cave*  remanded  forfurtlter 
proceeding*. 
True  oopr.    Test: 

Junes  H.  McKenner,  Clnrk,  Sup.  Court,  U.  8. 


JAMES    KENNET,  Trustee  of    Allan  C.  [577] 
Bar  as,  Plff.  in  At., 

JACOB  P.  EFFINGER. 
See  S.  C  Reporter's  eo\.  BJ7.} 
Jwitdtetion— federal  guation. 


The  question  > 

iforenee  • 

rorthlscourt  ^    ^ 

Argued  November  10t  11, 1885.  Decided  Decem- 
ber 7, 1886. 


.  .1  the  State  of  Virginia. 

Mr.  W.  B.  Comptou,  for  plaintiff  In  error. 

Mr.  Jacob  P.  Efflnmr,  in  person,  sad 
Wm.  A.  Maury,  for  defendant  in  error, 

Mr.  Juitice  Flald  delivered  the  opinion  of 
the  court: 

The  writ  of  error  brought  by  the  trustee 
raises  no  federal  question  which  we  can  oou- 
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aider.    Whether  the  bond  of  Efflnger  was  or 
wu  not  executed  with  reference  to  confederate 
notes  Is  a  question  of  fact  for  the  state  court, 
and  not  one  of  law  for  this  court. 
The  writ  it  dismissed. 
True  copy.    Test: 

Junes  H.  MoKonne j.  Clerk.  Bop.  Court,  U.  8. 


']   PULLMAN'S  PALACE  CAB  COMPANY, 
Appt., 


(See  S.  a,  Reporter's  e<L,  BB7-SB8.) 

Railroads — consolidation — obligation  of  new  com- 
pany on  contract  of  one  of  former  companiei — 
ownership  of  stock  of  one  company  by  another 
doe*  not  imply  control— pleading— equity  ju- 
ritdiction. 


1.  TTie  present  Mlesourt  Pacing  Hallway  < 


The  pre 


under  the  taws  of  Missouri  by  the 
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Missouri  Pacific  Railway  Company,  and  the  es- 
iponyto  take  their  place 


tablishment  of  the  new  l 
subject  to  their  eiistlDg 
"    •  — ■— id  made  by  __  .  _ .  .  _ 

iy  with  Pullman's  Palace  Car 


2.  A  contract  n 


le  by  the  former  Missouri  Pa- 
Pull  oian's  Palace  Car  Company 

_  _ irs  on  "its  owo  line  of  road,  and 

all  roadewhloh  it  now  controls,  or  may  hereafter 
control,  by  ownership,  lease,  or  otherwise,"  during 
a  certain  period,  la  binding  on  the  new  company 
only  aa  to  ail  roads  owned  or  controlled  by  the  old 
company  at  the  time  of  the  consolidation. 

a.  TbeBt.  Louie,  Iron  Mountain  and  Southern 
Railway  Company  is  not  controlled  by  the  Missouri 
Pacific  Railway  Company  within  the  meaning  of 
the  contract,  although  the  controlling  Interest  in 
the  stock  of  the  former  company  is  owned  by  the 
tatter. 

1.  A  court  of  chancery  can  grant  no  relief  to  the 
Pullman  Company  based  on  the  nature  of  Its  busi- 
ness and  lis  past  relations  to  the  St,  Louis  Company. 

a.  A  demurrer  admits  all  facta  well  pleaded,  but 
not  necessarily  all  statements  of  conclusions  of  law. 

[No.  94.] 
Argued  November  6,  9,1886.    Decided  Decem- 
ber 7,  1885. 

APPEAL  from  the  Circuit  Court  of  tbe  United 
States  for  the  Eastern  District  of  Missouri. 

The  history  and  facts  of  the  case  fully  ap- 
pear in  the  opinion  of  the  court. 

Mr.  Edward  S.  I  ahum,  for  appellant: 

The  fact  that  the  Missouri  Pacific  Company 
has  taken  actual  control  by  ownership,  or  at 
least  by  ownership  and  "otherwise,"  is  the  aver- 
ment and  burden  of  the  bill. 

Independent  of  the  actual  right  and  power  of 
directors  while  in  office,  In  a  given  case  they 
may  consent  and  agree  to  act  aa  mere  agents  of 
the  party  who  elects  them. 

"The  stockholders  compose  the  company; 
and  the  managers  or  directors  and  officers  are 
their  agents,  necessary  for  the  management  of 
tbe  company,  but  not  essential  to  its  existence 
as  such,  ana  not  forming  an  integral  part." 

Sot  ▼.  Turnpike  Go.  8  Watts,  46;  Evartt  v. 
Mfg.  Co.  20  Conn.  447. 

The  only  lawful  power  administered  in  any 
mode  Is  that  of  the  stockholders.  A  court  of 
equity  ought  to  deal  with  the  exercise  of  this 
LUC.  8. 


power,  whether  the  usual  mode  be  actually  or 
only  colorably  followed. 

This  is  the  precise  status  presented  by  the 
bill.  Tbe  ostensible  officers  of  tbe  Iron  Moun- 
tain are  mere  agents  and  employees  of  tbe  Mis- 
souri Pacific.  The  ostensible  independence  of 
the  Iron  Mountain  road  is  merely  colorable.  Ita 
separate  organization  is  a  mere  disguise.  All 
administrative  authority  is  actually  exercised 
by  the  Missouri  Pacific.  These  are  the  prac- 
tice] facts  to  be  dealt  with  on  this  record. 

Messrs.  John  F.  Dillon,  Walter  H. 
Smith,  and  A.  T.  Britton,  for  appellees. 


Pacific  Railway  Company  and  the  St.  Louis, 
Iron  Mountain  and  Southern  Railway  Com- 
pany from  discontinuing  tbe  use  of  tbe  draw- 
ing-room cars  and  sleeping  cars  of  the  Pullman 
Company  on  the  line  of  the  St.  Louis;  Iron 
Mountain  and  Southern  Company;  from  refus- 
ing to  haul  such  cars  on  passenger  trains  run- 
ning on  such  line;  and  from  contracting  with 
any  other  persons  for  supplying  like  cars  for 
that  use.  The  court  below  dismissed  the  bill 
on  demurrer,  and  from  a  decree  to  that  effect 
this  appeal  was  taken. 

The  case  made  by  the  bill  is  in  substance 
this: 

On  the  8th  of  March,  1877,  the  Missouri  Pa- 
cific Railway  Company  was  a  Missouri  corpo- 
ration owning  and  operatinga  railroad  between 
St  Louis  and  Kansas  City,  and  Pullman's  Pal- 
ace Car  Company,  an  Illinois  corporation,  en- 
gaged in  the  business  of  manufacturing  draw- 
ing-room cars  and  sleeping  cars,  and  hiring 
them  to,  or  otherwise  arranging  with,  railway 
companies  for  their  use  upon  railroads  under  [688] 
written  contractsforatermofyears.  Bva  writ- 
ten contract  entered  into  on  that  day  the  Pull- 
man Company  agreed  lo  furnish  the  Missouri 
Pacific  Company,  for  fifteen  years,  upon  cer- 
tain specified  terms,  with  drawing-room  and 
sleeping  care  sufficient  to  meet  all  tbe  require- 
ments of  travel,  and  the  Missouri  Pacific  Com- 
pany  agreed  "to  haul  the  same  on  the  passen- 
ger trains  on  its  own  line  of  road,  and  on  all 
roads  which  it  now  controls,  or  may  hereafter 
control,  by  ownership,  lease,  or  otherwise." 
The  Railway  Company  alsoagreed  that  the  Pull- 
man Company  "shall  have  the  exclusive  right, 
for  a  term  of  fifteen  years  from  tbe  date,  *  •  * 
to  furnish  for  the  use  of  the  Railway  Company 
drawing-room  or  parlor  and  sleeping  cars  on  all 
the  passenger  trains  of  the  Railway  Company, 
and  over  its  entire  line  of  railway,  and  on  all 
roads  which  it  controls,  or  may  hereafter  con- 
trol, by  ownership,  lease,  or  otherwise,  •  *  • 
and  mat  It  will  not  contract  with  any  other 

Early  to  run  said  class  of  care  on  and  over  said 
nes  of  road  during  said  period  of  fifteen 
years." 

Sometime  during  tbe  summer  or  autumn  of 
1820,  and  as  early  as  October  7,  the  Missouri 
Pacific  Company  "consolidated  with  itself  cer- 
tain other  companies,  under  the  laws  of  Mis- 
souri, retaining  its  former  name;  and  *  *  * 
said  consolidated  company  assumed  all  the  ob- 
ligations of  tbe  separate  consolidating  compa- 
nies, and  continued  to  use  and  operate  the  for- 
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Supreme  Court  of  the  United  States 
with    other  consolidated 


mer  rood,  togeth< 
lines." 

The  St.  Louis,  Iron  Mountain  and  Southern 
Railway  Company  is,  and  for  many  years  has 
been,  a  corporation  owning  and  operating  a  rail- 
road from  St.  Louis,  in  a  southwesterly  direc- 
tion, to  Teiarkana.  On  the  20th  of  November, 
1871,  that  Company  entered  into  a  contract  with 
the  Pullman  Company,  similar  to  the  one  with 
the  Missouri  Pacific  Company,  for  the  hauling 
of  the  Pullman  cars  on  its  line  until  November 
20,  1881. 

In  or  about  the  month  of  December,  1880, 
the  Missouri  Pacific  Company  "acquired  and 
became  the  owner  of  more  than  a  majority  of 
the  stock  of  said  St.  Louis,  Iron  Mountain  and 
Southern  Railway  Company,"  and  this,  as  the 
[589]  bill  alleges,  was  done  "with  the  intent  and  pur- 
pose of  controlling  the  management  and  admin- 
istration of  the  said  St.  Louis,  Iron  Mountain 
and  Southern  Railway  Company,  and  for  the 
purpose  of  subordinating,  in  effect,  the  said  St. 
Louis,  Iron  Mountain  and  Southern  Railway 
Company  and  the  Missouri  Pacific  Railway 
Company  to  the  some  management  and  control, 
and  of  running  and  operating  said  roads  as  one 
line,  and  in  the  interest  of  the  Missouri  Pacific 
Railway  Company.* 

Since  that  time  the  Missouri  Pacific  Company 
has  acquired  all  but  about  1,705  of  the  220,682 
shares  of  the  capital  stock  of  the  St.  Louis,  Iron 
Mountain  and  Southern  Company.  Five  of  the 
directors  of  the  Missouri  Pacific  are  also  direc- 
tors In  the  St.  Louis,  Iron  Mountain  and  South- 
ern Company,  and  the  two  roads  arc  operated 
underthesamegenera]  management.  The  gen- 
eral offices  of  the  two  Companies  are  kept  to- 
gether, and  both  roads  are  managed  substan- 
tially by  the  same  persons.  All  this  was  brought 
about  and  done,  aa  is  alleged,  In  pursuance  of 
an  arrangement  between  the  Missouri  Pacific 
Company  and  persons  who  were  at  the  time  the 
holders  of  nearly  all  the  stock  of  the  St.  Louis, 
Iron  Mountain  and  Southern  Company  "for  the 
transfer  of  the  ownership  and  control  of  the 
franchises,  property  and  business  of  said  last 


named  corporation  to  the  said  Missouri  Pacific 
j  Company,"  ft  being  part 
in  cement  that  the  "  stockholders  of  the  said 


t  of  the  a 


erty  and  business  thereof,  but  that  they  should 
place  the  same  under  the  control  and  manage- 
ment of  the  said  Missouri  Pacific  Railway  Com- 
pany, by  the  method  of  the  transfer  of  their 
stock  in  said  St.  Louis,  Iron  Mountain 


therefor  the  stock 
Railway  Company,  in  the  proportion  of  three 
shores  of  the  stock  of  the  Missouri  Pacific  to 
four  shares  of  said  St.  Louis,  Iron  Mountain  and 
Southern;  and  it  was  understood  that,  as  a  part 
of  said  arrangement,  the  stock  of  said  Missouri 
Pacific  Railway  Company  received  in  exchange 
[BOO]  for  said  stock  of  said  St.  Louis,  Iron  Mountain 
and  Southern  would  represent  in  the  bands  of 
its  holdersa  combined  interest  in  the  properties 
of  both  of  said  corporations;  and  that  the  stock 
of  said  St.  Louis,  Iron  Mountain  and  Southern 
which  was  by  the  arrangement  aforesaid 
600 


is  of  the  said  St,  Louis,  ] 

Southern  Railway  Company,  In  pursuance  and 
execution  of  the  purpose  aforesaid,  through  the 
authority  of  the  board  of  directors  of  said  Mis- 
souri Pacific  Railway  Company,  and  In  the  In- 
terest of  all  persons  so  holding  as  aforesaid  stock 
of  the  Missouri  Pacific  Railway  Company." 

And  this,  it  is  further  alleged,  was  done  In 
pursuance  "of  a  general  purpose  to  place  the 
affairs  aforesaid  of  said  St.  Louis,  Iron  Moun- 
tain and  Southern  Railway  Company  under  the 
control  of  the  said  Missouri  Pacific  Railway 
Company,  that  they  might  be  operated  together 
ione  institution  as  nearly  as  possible,  and  was 
_  mode  adopted  to  that  end  fn  lieu  of  various 
others  methods  and  modes  proposed  and  consid- 
ered, namely:  by  consolidation,  by  lease  and 
otherwise,  as  being  least  subject  to  objection, 
based  upon  considerations  of  policy  or  le- 
gality." 

At  the  expiration  of  the  contract  between  the 
Pullman  Company  and  the  St.  Louis,  Iron 
Mountain  and  Southern  Company,  the  pres- 
ident of  the  last  named  Company  notified  the 
Pullman  Company  that  the  further  right  of  that 
Company  tobave  its  cars  hauled  over  the  line 
of  the  St.  Louis,  Iron  Mountain  and  Southern 
road  was  denied,  and  that  the  Railroad  Company 
would  cease  to  operate  its  road  with  the  cart  of 
the  Pullman  Company, 

As  a  ground  of  equitable  relief,  the  bill  con- 
tains the  following  allegations: 

"  Tour  orator  further  shows  that  the  refusal 
to  operate  your  orator's  cars  upon  the  St.  Louis, 
Iron  Mountain  and  Southern  Railway,  and  the 
denial  of  your  orator's  right  as  aforesaid,  la  a 
plain  and  palpable  violation  of  the  provisions 
of  the  contract  between  your  orator  and  said 
Missouri  Pacific  Railway  Company;  that  such 
contract  cannot  be  violated  without  the  greatest 
and  most  irreparable  damage  to  your  orator; 
that  the  cars  constructed  for  the  operation  of 
your  orator's  business  ore  of  a  very  costly  sort; 
that  your  orator  has  Invested  a  very  large  cap- 
ital in  the  construction  and  operation  of  said 
cars;  that  tbe  business  of  yourorator,  under  its 
charter,  and  for  which  it  is  incorporated,  is  of 
such  a  nature  that  It  con  be  transacted  only 
through  the  instrumentality  of  contracts  of  the 
character  herein  set  forth  with  railroad  cotnpa- 
igoged  in  the  business  of  running  railway 


points  and  over  distances  far  greater  than  the 
length  of  the  separate  lines  of  road,  to  the  great 
convenience  of  the  public;  and  that  the  uphold- 
ing and  enforcement  of  such  contracts  is  of  vital 
importance  and  relation  to  the  exercise  of  the 
corporate  franchises  of  your  orator,  and  to  the 
public  convenience;  that  if  sold  contracts  can 
be  violated  as  Is  threatened  in  the  matters  here- 
inbefore stated,  the  facilities  of  through  travel 
aforesaid  will  be  broken  up,  and  the  property 
and  estate  of  your  orator,  to  the  extent  of  very 
many  thousands  of  dollars,  which  largely  exists 
and  mheresin  such  contracts,  will  be  destroyed 
in  value,  and  the  corporate  franchises  of  yoor 
orator  practically  destroyed;  that  by  reason  of 
the  magnitude  of  the  investment  as  aforesaid, 
and  the  cost  of  operating  such  cars,  your  orator 
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cannot  receive  a  fair  return,  unless  it  can  have 
the  exclusive  operation  of  said  business,  a*  pro- 
vided in  wild  contracts,  with  the  several  compa- 
nies over  whose  roads  It  operates'  and  that  the 
exclusive  right  bargained  for,  and  obtained  by 
tout  orator  hi  said  contracts,  as  in  the  contract 
hereinbefore  mentioned,  is  not  only  reasonable 
but  absolutely  necessary  for  the  success  of  your 
orator's  business,  without  which  your  orator 
could  not  make  desirable  contracts,  and  would 
not  have  made  the  agreement  with  the  said  Mis- 
souri Pacific  Railway  Company  hereinbefore 
•mentioned. 

'  Tour  orator  further  shows  that  in  making 
the  contract  hereinbefore  set  forth  with  said 
railroad  companies,  and  in  making  the  pro- 
visions therein  contained,  for  the  extension  of 
the  operation  of  your  orator's  cars  upon  such 
roads  as  should  come  within  their  control.  It  has 

[S9S]  h&d  in  contemplation  the  growth  and  develop- 
ment of  the  business  which,  in  the  performance 
of  said  contract  for  many  years  past,  It  has  been 
building  up  and  developing  in  the  region  of 
country  through  which  the  said  lines  of  railway 
hereinbefore  mentioned  run;  that  said  business 
has  been  largely  built  up  and  developed  by  the 
efforts  and  instrumentality  of  your  orator;  that, 
in  the  hope  and  prospect  of  its  future  develop- 
ment, your  orator  has  borne  the  burden  of  sus- 
taining and  upholding  it,  when  the  business  was 
comparatively  small  and  unreinuneretlve;  and 
thai  it  will  be  a  gross  Injustice  and  inequity  to 
permit  said  railroad  companies,  by  violation  of 
contract,  as  aforesaid,  to  remove  at  the  present 
time  the  can  of  your  orator  from  the  line  of  the 
■aid  SL  Louis,  Iron  Mountain  and  Southern 
Railway  Company,  or  to  discontinue  operating 
them  thereon,  or  to  substitute  the  can  of  any 
other  party  thereon." 

1 594  ]  The  main  questions  involved  in  the  merits  of 
this  case  are:.  1,  whether  the  contract  between 
the  Missouri  Pacific  and  Pullman  Companies, 
made  before  the  consolidation,  binds  the  con- 
aolidated  Company  to  haul  the  Pullman  cars 
over  the  road  of  the  St.  Louis,  Iron  Mountain 
and  Southern  Company,  if  that  road  la  con- 
trolled by  the  consolidated  Company  within  the 
meaning  of  the  contract;  and,  2,  whether  it  is 
ao  controlled  by  the  consolidated  Company. 

The  present  Missouri  Pacific  Company  is  a 
different  corporation  from  that  which  contract- 
ed with  the  Pullman  Company.  The  original 
company  owned  and  operated  a  railroad  be- 
tween St.  Louis  and  Kansas  City.  This  Com- 
pany owns  and  operates  that  road  and  others  be- 
sides. It  la  a  new  Corporation  created  by  die 
dissolution  of  several  old  ones,  and  the  estab- 
lishment of  this  In  their  place.  It  has  new 
powers,  new  franchises  ana  new  stockholders. 
CUarwater  v.  Meredith,  1  Wall.  48  [88  U.  8. 
bk.  IT,  L.  ed.  SOU];  Shield*  v.  Ohio,  93  U.  S. 
888  [Bk.  84,  L.  ed.  868] ;  Railroad  Co.  v.  Maine, 
96  TJ.  S.  508  [Bk.  24,  L.  ed.  8891;  Railroad  Co. 
v.  Qtorgia,  98  U.  8.  864  [Ilk.  25,  L.  ed.  187]; 
Louisville  and  Nathv&UR.  R.  Co.  v.  Palme; 
109  TJ.  S.  254  [Bk.  27,  L.  ed.  985].  The  bill 
does  Indeed  aver  that  the  Missouri  Pacific  Com- 
pany "consolidated  with  itself  certain  other 
companies,  *  *  *  retaining  Its  former  name," 
but,  aa  this  was  done  under  the  laws  of  M  is- 
soorl,  the  effect  of  the  consolidation  depend"  on 
those  laws.  Central  BaiWoad  Co.  v.  Georgia, 
*3  U.  8.  670  [Bk.  83,  L,  ed.  760],  They  pro- 
lift  U.  S.  TJ.  S.,  Boob  29. 


vide  that  "any  twoor  more  railroad  companies 
in  this  State,  existing  under  either  general  or 
Special  laws,  and  owning  railroads  constructed 
wholly  or  in  part,  which,  when  completed  and  [595] 
connected,  will  form,  In  the  whole  or  in  the 
main,  one  continuous  line  of  railroad,  are  here- 
by authorized  to  consolidate  in  the  whole  or  In 
the  main,  and  form  one  company  owning  and 
controlling  such  continuous  line  of  road,  with 
all  the  powers,  rights,  privileges  and  immuni- 
ties and  subject  to  all  the  obligations  and  lia- 
bilities to  the  State,  or  otherwise,  which  be- 
longed to  or  rested  upon  either  of  the  compa- 
nies making  such  consolidation."  In  order  to 
accomplish  such  consolidation  an  agreement  to 
that  effect  must  be  entered  into  by  the  compa- 
nies interested.  "A  certified  copy  of  such  ar- 
ticles of  agreement,  with  the  corporate  name 
to  be  assumed  by  the  new  company,  shall  be 
filed  with  the  Secretary  of  State  when  the  con- 
solidation shall  be  considered  duly  o 


sive  evidence  thereof."  "The  board  of  direct- 
ors of  the  several  companies  may  then  proceed 
to  cany  out  such  contract  according  to  Its  wv 
visions,  calling  In  the  certificates  of  stock  then 
outstanding  In  the  several  companies  or  roads, 
and  issuing  certificates  of  stock  In  the  n 


1879,  sec.  789.  This  clearly  contemplates  the 
actual  dissolution  of  the  ola  corporations  and 
the  creation  of  a  new  one  to  take  their  place. 

The  new  Company  assumed  on  the  consoli- 
dation all  the  obligations  of  the  old  Missouri 
Pacific.  This  requires  it  to  haul  the  Pullman 
cars,  under  the  contract,  on  all  roads  owned  or 
controlled  by  tbe  old  company  at  the  time  of 
the  consolidation,  but  it  does  not  extend  the 
operation  of  the  contract  to  other  roads  which 
the  new  company  may  afterwards  acquire.  The 
power  of  the  old  company  to  get  the  control  of 
other  roads  ceased  when  its  corporate  existence 
came  to  an  end,  and  the  new  Company  into 
which  its  capital  stock  was  merged  by  the  con- 
solidation undertook  only  to  assume  its  obliga- 
tions m  they  then  stood.  It  did  not  bind  Itself 
to  run  the  cars  of  tbe  Pullman  Company  on  all 
the  roads  it  might  from  time  to  lime  itself  con- 
trol, but  only  on  such  as  were  controlled  by  the 
old  Missouri  Pacific.  Contracts  thereafter 
made  to  get  the  control  of  other  roads  would 
be  the  contracts  of  the  new  consolidated  Com- 
pany, and  not  of  those  on  the  dissolution  of  [598] 
which  that  Company  came  into  existence.  It 
follows  that  the  present  Missouri  Pacific  Com- 
pany is  not  required,  by  tbe  contract  of  the  old 
company,  to  haul  the  Pullman  cars  on  the  rood 
of  the  St.  Louis,  Iron  Mountain  and  Southern 
Company,  even  if  it  does  now  control  that  road, 
within  the  meaning  of  the  contract. 

We  are  also  of  opinion  that  the  railroad  of 
the  St,  Louis,  Iron  Mountain  and  Southern 
Company  isnot  controlled  by  the  present  Mis- 
i  Pacific  Company  In  such  a  way  as  to  re- 
quire that  Company  to  haul  the  Pullman  can 
over  it,  if  the  contract  Is  binding  on  the  new 
Company  to  the  same  extent  it  would  be  on  the 
old  were  that  company  still  In  existence  and 
standing  in  the  place  of  the  new.  Confessedly 
the  St.  Louis.  Iron  Mountain  and  Southern 
Company  keeps  up  its  own  corporate  organiza 
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8i  l-Oifl                         Stji-bxme  Cotjbt  of  the  United  States.  Oct.  Taunt, 

Hon.  It  operates  Its  own  road.  It  has  tu  own  a  term  of  years."  The  bill  also  alleges  that, 
officers  and  makes  Its  own  bargains.  The  Mis-  "byreasonof  the  magnitude  of  the  investment" 
souri  Pacific  owns  all,  or  nearly  all,  its  stock,  "and  the  cost  of  operating  such  cub,  "the  Pull 
and  in  that  way  can  determine  who  shall  con-  man  Company  "cannot  receive  a  fair  return 
stitute  its  boardof  directors;  buttherethepower  unless  it  can  nave  the  exclusive  operation  of 
of  that  Company  over  the  management  stops,  said  business,  as  provided  in  said  contracts  with 
Theboard  wheuelecledhascontrolliDgauthori-  the  several  companies  over  whose  roads  ft  ope- 
ty,  and  for  lis  doings  Is  not  necessarily  answer-  rates."  It  may  be,  as  la  also  alleged,  that  it  has 
able  to  the  Missouri  Pacific  Company.  The  "become  indispensable,  in  the  conduct  of  the 
two  roads  are  substantially  owned  by  the  same  business  of  a  railroad  company,  to  run  ou  pas- 
persons  and  operated  in  the  same  Interest,  but  senger  trains  sleeping  and  drawing-room  cars, 
that  of  the  St.  Louis,  Iron  Mountain  and  South-  with  the  conveniences  usually  afforded  by  such 
era  Company  Is  in  no  legal  sense  controlled  by  cars  for  night  travel,"  but  it  by  no  means  fol- 
the  Missouri  Pacific.  lows  that  the  railway  Is,  in  law,  obliged  to  ar 
It  Is  true  the  bill  avers  In  many  places  and  range  with  the  Pullman  Company  for  such  nc- 
ln  many  ways  that  the  purchase  or  the  stock  of  commodations.  According  to  the  bill  itself, 
the  St.  Louis,  Iron  Mountain  and  Southern  two  such  car  companies  cannot  successfully 
Company  was  made  by  the  Missouri  Pacific  carry  on  a  competing  business  on  the  same  road. 
Company  for  the  purpose  and  with  the  Intent  and  the  custom  has  been  for  tbe  Pullman  Com- 
of  getting  the  control  of  the  road  of  the  St.  pany,  if  possible,  to  contract  for  the  exclusive 
Louis,  Iron  Mountain  and  Southern,  and  that  right.  The  business  is  alwaysdone  under  spe- 
the  case  is  before  us  on  demurrer  to  the  bill.  A  cial  written  contracts.  These  contracts  must 
demurrer  admits  all  facts  stated  in  the  bill  which  necessarily  vary,  according  to  the  special  cir- 
are  well  pleaded,  but  not  necessarily  all  state-  cumstances  of  each  particular  case.  Certainly 
menu  of  conclusions  of  law.  What  was  actu-  It  cannot  be  claimed  that  a  court  of  chancery 
ally  done  is  stated  clearly  and  distinctly.  The  is  competent  to  require  these  companies  to  en- 
effect  of  what  was  done  is  a  question  of  law,  ter  into  such  a  contract,  for  the  furnishing  and 
not  of  fact.  It  is  a  matter  of  no  importance  haulingof  Pullman  cars,  as  the  court  may  deem 
what  the  purpose  of  the  parties  was  If  what  reasonable,  A  mere  statement  of  the  prnpoai- 
tfaey  did  was  not  sufficient  In  taw  to  accomplish  tion  is  sufficient  to  show  that  It  is  untenable, 
what  they  wanted.  When  there  is  doubt,  the  An  objection  was  raised  to  the  jurisdiction 
purpose  and  Intention  of  tbe  parties  may  some-  of  a  court  of  equity  to  grant  relief  such  as  is 
times  aid  in  explaining  what  was  done,  but  here  asked.  This  wedo  not  consider,  as  we  are  all 
there  is  noneod  of  explanation.  The  Missouri  agreed  that  the  demurrer  was  properly  sustained 
Pacific  Company  has  bought  the  stock  of  the  upon  the  other  grounds. 
St.  Louis,  Iron  Mountain  and  Southern  Com-  JDeene  affirmed. 

pany,  and  has  effected  a  satisfactory  election      T"10  S°PV'  JJejb  „  ___•_         _. .  „  _ 

Of  directors,  but  this  is  all.     It  has  all  the  ad-  Jam«sH.MoKenner,Clexi,8up.Court.U.a 

vantages  of  a  control  of  the  road,  but  that  is  OUed— iit  u.  a.,  xa. 
not  inlaw  the  control  itself.    Practically  It  may 

control  the  Company,  but  the  Company  alone  ■ 
controls  its  road.    In  a  sense,  the  stockholders 

of  a  corporation  own  its  property,  but  they  are  GEORGE  A.   BOWMAN  bt  *x.,  Ptff*.  in    , 

not  tbe  managers  of  Its  business  or  in  the  ira-  Err 

mediate  control  of  its  affairs.    Ordinarily  they  ' 

elect  the  governing  body  of  the  corporation,  and  „„„.„„    „    „„    „.   „_„__  .  „    „ 

that  body  control  Its  property,  ^uch  is  the  CHICAGO  &  NORTH  WESTERN  RAIL- 

casehere.  The  Missouri  Pacific  Company  owns  WAY  COMPANY, 
enough  of  the  stock  of  the  St.  Louis,  Iron 

Mountain  and  Southern  to  control  the  election  (See  S,  C,  Reporter's  ed.,  BU-01S.) 
of  directors,  and  this  it  has  done.    The  direct- 
ors now  control  the  road  through  their  own  ■ 
■agents  and  executive  officers,  and  these  agents 
and  officers  are  in  no  way  under  the  direction 

of  the  Missouri  Pacific  Company.    If  they  or  BmuuB  „-„UHlu  „,    „,„lm  „    ,m 

the  directors  act  contrary  to  the  wishes  of  the  aotunlBnuittar"ljn*  Sspa^iuihoi^'bj'ibe  whole 

Missouri  Pacific  Company,  that  company  haa  record,  and  not  by  tbe  damages  claimed  in  tbe 

°,°,rWCT  Mr"  V"3S bJ  !5r,ectta,(  "klsjsssms!™.  ««•, » ■«».» 

at  the  proper  time  and  in  the  proper  way,  of  damages  lor  a  refusal  to  transport  beer  Into  the 

other  directors,  or  by  some  Judicial  proceeding  State  of  Ohio,  on  the  ground  that  such  trsniport*. 

for  theprotectlon  of  Its  interest  as  a  stockholder.  aoa  JS&reSSJKJi  ™,^»ofJh,ht.?u£5J: .££ 

Its  rights  and  its  powers  are  those  of  a  stock-  S  ^^^^^^t^a^M 

holder  only.     It  Is  not  the  corporation,  In  the  Constitution  within  the  meaning;  ofieotlouBH,lLS 

sense  of  that  term  as  applied  to  the  management  which  gives  tbe  oourt  jurisdiction  without  regard 

of  the  corporate  business  or  the  control  of  the  *\  in"tne°Eovlaea  "statute*,   section  en  standi 

corporate  property.  separate  from  the  other  parts  ot  the"  olvii  rights" 

Something  was  intimated  In  argument  about  Acta,  and  Is  to  be  construed  accordingly,  but  with 

the  duty  of  me  Railway  CompanFtO  haul  the  tfSaRfiSUESS!  "**  OI  1"t*n™tatton  ap- 

cars  of  the  Pullman  Company,  because  of  the  [No.  1168.] 

natureof  the  business  in  which  the  latter  com-  Submitted  Nov.  17,-  13SS.     Decided  Dee.  7, 1385. 
pany  was  engaged,  which  consisted  "of  hiring 

-'"--  "' ;  :"      " '-i  TN  ERROR  to  the  Circuit  Court  of  the  United 

1  States  for  the  Northern  IMnrtct  of  llliuoig. 
Ill  0.8. 


,  BowicAir  t  Chioaoo  &  N.  W.  R.  Co. 


The  history  and  facts  of  the  mm  appear  In 
the  opinion  of  tbe  court. 

Mr.  Lout*  J.  Blum,  for  plaintiffs  fn  error. 

Mr.  B.  C.  Cook,  for  defendant  in  error. 

Mr.  A.  3.  Baker.  Attu-Oen.  of  Iowa,  also 
died  a  brief  In  support  of  the  position  of  the 
defendant  in  error. 

Mr.  Chief  Jvitiee  Wait*  delivered  the  opin- 
ion of  the  court: 

This  suit  was  brought  by  George  A.  Bow- 
man, a  citizen  of  Nebraska,  and  Fred.  W.  Bow- 
man, a  citizen  of  Iowa,  against  the  Chicago  & 
North  Western  Railway  Company,  an  Illinois 
corporation,  doing  business  as  a  common  car- 
rier of  goods  for  hire  between  Chicago,  Illinois, 
and  Council  Bluffs,  Iowa,  to  recover  damages 
for  a  refusal  of  tbe  Company  to  receive  and 
carry  one  thousand  kegs  of  beer  from  Chicago 
to  Marshalllown,  a  city  on  the  line  of  its  road, 
in  the  State  of  Iowa.  There  are  two  counta'In 
tbe  declaration  on  the  same  cause  of  action, 
and  in  each  it  is  stated  that  the  damages  sus- 
tained amount  to  *  1,200.  The  suit  was  begun 
February  11, 1885,  and  the  declaration  was  filed 
about  that  time.  Fleas  were  filed  by  the  Com- 
pany February  28,  setting  up  as  an  excuse  for 
not  receiving  and  carrying  the  goods,  a  statute 
of  Iowa  which  mad  it  a  penal  offense  for  any 
railroad  company  to  knowingly  bring  within 
that  State  any  Intoxicating  liquors  fora  person' 
wbo  did  not  have  a  proper  certificate  author- 
izing him  to  sell  such  articles,  and  that  the 
plaintiffs  had  no  such  certificate,  and  the  beer 
which  was  offered  for  transportation  was  an 
intoxicating  liquor  within  the  meaning  of  the 
statute.  On  the  6th  of  May  the  plaintiffs  de- 
murred to  these  pleas,  and  on  the  11th  of  the 
same  month  amended  their  declaration,  by  leave 
of  the  court,  so  as  to  increase  the  damages  de- 
manded to  (10.000.  The  demurrer  to  tbe  pleas 
was  overruled  on  the  same  day,  and  on  the  23d 
of  June  a  written  stipulation  was  filed  in  the 
cause  as  follows: 

"  It  Is  hereby  stipulated  and  agreed  by  and 
between  the  respective  parties  hereto  that,  in 
making  up  tbe  record  of  this  cause  to  be  trans- 
mitted to  the  Supreme  Court  of  the  United 
Slates,  the  clerk  or  this  court  shall  only  trans- 
rait  or  copy  into  the  record  tbe  amended  decla- 
ration showing  the  ad  (quod)  damnum  to  be 
J  10,000,  and  tbe  pleas  of  tbe  defendant  to  said 
eclaration,  together  with  the  demurrer  thereto, 
and  the  ruling  of  the  court  thereon." 

Afterwards,  and  on  the  ISth  of  July,  Judg- 
ment was  entered  in  favor  of  the  defendant. 
To  reverse  that  Judgment  this  writ  of  error  was 
brought,  and  docketed  here  October  21.  At  a 
later  day  In  the  term  the  cause  was  submitted 
under  Rule  20  on  printed  briefs. 

Upon  tbe  face  of  this  record  It  is  apparent 
the  actual  value  of  the  matter  In  dispute  Is  not 
sufficient  to  give  us  jurisdiction.  It  Is  now  well 
settled  that  our  jurisdiction  In  a?  action  upon 
a  money  demand  Is  governed  by  tbe  value  of 
tbe  actual  matter  in  dispute  in  Una  court,  as 
shown  by  the  whole  record,  and  not  by  the 
damages  claimed  or  the  prayer  for  Judgment 
alone.  Let  v.  Watson.  1  Wall.  S87  [63  IT.  S. 
bk.  17,  L.  ed.  557];  8thacker  v.  Hartford  Fire 
Intvranet  Company,  08  U.  S.  241  [Bk.  23,  L. 
ed.  WI2J;  Grayr.  Blanehard,  07  U.  B.  SM  [Bk. 
1U  U.  8. 


wciatiim  v.  Inruranee  Aitoetation,  102  U.  S.  121 
[Bk.  26,  L  ed.  45];  Hilton  v.  Dickinson,  106  U. 
8.  174  [Bk.  27,  L.  ed.  6911;  The  Jette  William 
ton,  Jr.  Id.  809  [Bk.  87,  L.  ed.  781];  Jennemv, 
Cititent"  National  Bank  of  Borne,  110  U.  S.  52 
[Bk.  28,L.  ed.  87] ;  Webster  v .  Buffalo  Insurance 
Company,  Id.  886  [Bk.  28,L.ed.  1781;  Braditreet 
Co.  v.  Biggins,  118  U.  8.  287  [Bk.  38,  L.  ed. 
710].  As  was  said  in  Hilton  t.  Dickinson, 
"  It  is  undoubtedly  true  that  until  It  is  in  some 
way  shown  by  the  record  that  the  sum  de- 
manded Is  not  the  matter  in  dispute,  that  sum 
will  govern  fn  all  questions  of  jurisdiction, 
but  it  Is  equally  true  that,  when  it  is  shown  that 
the  sum  demanded  la  not  tbe  real  matter  in  dis- 
pute, the  sum  shown,  and  not  tbe  sum  de- 
manded, will  prevail."  Hera  the  suit  is  to  re- 
cover damages  for  not  transporting  from  Chi- 
cago to  Marshall  town  one  thousand  kegs  of 
beer.  There  are  no  allegations  of  special  dam- 
age or  malicious  conduct.  In  the  original  dec- 
laration the  claim  was  for  only  tl.200,  and  it 
was  not  until  the  case  was  actually  decided,  or 
about  to  be  decided  on  its  merits,  that  applica- 
tion was  made  for  leave  to  increase  the  amount 
of  the  demand.  Then  It  was  manifestly  done, 
not  In  the  expectation  of  recovering  more  than 
was  originally  claimed,  but  to  give  color  to  tbe  [614] 
jurisdiction  of  this  court.  Aa  It  stands,  the  case 
la  not  materially  different  In  principle  from 
that  of  Lee  v.  Watoon,  supra,  where,  after  a  de- 
murrer was  sustained,  the  demand  for  damages 
was  Increased,  by  leave  of  the  court,  so  as  to  lie 
in  excess  of  our  jurisdictional  limit,  although 
it  was  apparent  from  the  whole  record  that  In 
no  event  could  there  be  a  recovery  except  for  a 
much  less  sum.  Under  these  circumstances,  the 
court  did  not  hesitate  to  dismiss  the  cause,  for 
the  reason  that  it  was  clear  the  amendment  was 
made  for  the  sole  purpose  of  giving  color  of 
jurisdiction.     Here  the  stipulation  which  was 

fmt  on  file,  taken  in  connection  with,  the  time 
t  was  made,  shows  unmistakably  the  purpose 
of  the  amendment  was  to  make  a  case  for 
our  jurisdiction.  In  Smith  v.  Greenhorn,  109 
U.  S.  669  [Bk.  87,  L.  ed.  1080],  the  action  br- 
gun  in  a  state  court  was  trespass  for  taking  at  d 
carrying  away  personal  property  of  tbe  valde 
of  $100,  but  the  damages  were  laid  at  (6,000. 
On  the  removal  of  the  case  to  the  Circuit  Court 
of  tbe  United  States  it  was  remanded,  on  the 
ground  that  the  case  was  not  one  arising  under 
the  Constitution  or  laws  of  the  United  States. 
This  we  decided  was  error,  and,  therefore,  re- 
versed the  order  to  remand,  but,  in  doing  so, 
remarked,  that,  "if  the  circuit  court  had  found, 
as  a  matter  of  fact,  that  the  amount  of  the  dam- 
ages stated  in  the  declaration  was  colorable, 
and  had  been  laid  beyond  the  amount  of  reason- 
able expectation  of  recovery,  for  the  purpose 
of  creating  a  case  removable  under  the  Act 
of  Congress,  *  *  •  tbe  order  remanding  It  to 
the  state  court  could  have  been  sustained." 
This  was  said  in  reference  to  tbe  requirement 
of  the  Removal  Act  of  1875,  which  limits  the 
jurisdiction  of  tbe  circuit  courts,  under  such 
circumstances,  to  cases  "where  the  matter  in 
dispute  exceeds  *  *  *  the  sum  of  $500,"  but 
"llv  aDDlicable  to  aDDeals  and  writ  ' 
r  jurisdiction 
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pcnds  on  the  money  value  of  the  matter  ii 
pute. 

It  is  suggested,  however,  that  the  case 
within  the  fourth  subdivision  of  section  61 
the  Revised  Statutes,  which  gives  this  < 
jurisdiction,  "without  regard  to  the  sui 
value  in  dispute."  for  the  review  of  "  any 
judgment  at  law  or  final  decree  In  equi 
rami  an7  circuit  court,  or  of  saiy  dlatrict  court  ai 
l"*°J  as  a  circuit  court,  in  any  case  brought  o; 
count  of  the  deprivation  of  any  right,  priv 
or  immunity  secured  by  the  Constitution  o 
United  States,  or  any  right  or  privilege 
citizen  of  the  United  States." 

The  authority  for  making  this  a  part  ol 
Revised  Statutes  is  found  in  what  arc  kno» 
the  "Civil  Rights"  Acts  of  April  9, 1866, 14 : 
fl7,  chap.  81,  secs.1, 8. 10;  May  81.1870, 16 : 
144,  chap.  114,  sees.  16. 18,  and  April  SO,  1 
17  But.  18,  chap.  22,  sees.  1, 2.  In  the  orij 
statutes  this  provision  was  applicable  on! 
the  particular  rights,  privileges  and  1mm  ur 
therein  mentioned.     In  the  Revised  Statu' 


reference  to  the  general  rules  of  interprets 
applicable  to  the  revision.  We  deem  it  mini 
sary  to  consider  now  whether  it  has.  in  its  i 
ent  form,  a  more  extended  meaning  than  it 
originally,  because,  in  our  opinion,  this  is  i 
case  to  which  it  can.  in  any  event,  be  app 
The  alleged  right  of  which  these  plaintiffs  1 
been  deprived  is  one  secured  to  them,  If  sec 
at  all,  not  by  the  Constitution,  but  by  that  | 
ciple  of  general  law  which  requires  a  com 
carrier  of  goods  for  hire  to  carry,  wheneve 
is  asked  to  do  so,  within  the  general  scope  oi 
professed  business,  and  for  a  reasonable  rew 
It  grows  out  of  the  duty  which  in  law  a  < 
mon  carrier  owes  to  the  public  at  large,  ai 
no  more  secured  by  the  Constitution  thai 
anyotberofthe  ordinary  transoctionaof  busi  i 
Whether  the  Railway  Company  is  excused  f 
the  performance  of  that  duty  bv  the  statut 
which  it  relies  may  depend  on  the  Const i tut 
If  the  statute  is  constitutional,  the  plaintiffs 
deprived  of  the  right  which  they  would  ot 
wise  have  had  In  Taw,  hut  if  not,  the  Rail 
Company  must  carry  for  them.  This,  no- 
cause  the  Constitution  requiresit.but  because 
statute  docs  not  furnish  a  sufficient  excuse 
not  carrying.  The  question  is  not,  theref 
whctLer  the  plaintiffs  have  been  deprived 
right  which  the  Constitution  has  secure* 
them,  but  whether  a  right  existing  without 
Constitution  has  been  lawfully  tak.cn  away.  ' 
case  may  be  one  arising  under  the  Constitut: 
within  tbe  meaning  of  that  term,  as  usee 
[616]  other  statutes,  but  it  is  not  one  brought  on 
count  of  tbe  deprivation  of  a  right,  privil 
or  immunity  secured  by  the  Constitution. w 
in  the  meaning  of  this  provision. 

The  writ  of  trror  ii  ditmtutd  for  warn 
juritdiclum. 

Trueoopy.    Tfot: 

James  H.  MoKenney,  Clerk,  Sop.  Court.  I 

Ctted-lia  D.  a,  m. 


WILLIAM  HASSALL,  Trustee,  A^L_ 
A.  W.  WILCOX  nr  Ai* 

(See  8.  O,  Reporter's  ed.,  08-001) 


[Ho.  1009.] 

Submitted  No*.  tS,  OSS.   DfHiUd  Dee.  7,  1885. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Western  District  of  Texas. 
On  motion  to  dismiss. 

Tbe  case  is  sufficiently  stated  by  the  court. 
Mr  W.  Hallett  Phillips,  for  appellees,  in 
support  ofmotion. 

Mfmrt.    Georere    Bid  die   and   John  J. 
Wilkinson,  for  appellant,  contra. 


1.  That  the  appeal  is  improperly  taken  in  the 
name  of  Hassall,  trustee,  as  It  Is  apparent  ha 

has  no  interest  in  the  decree  ;  and 

8.  That  the  amounts  involved  are  not  suf- 
ficient to  give  this  court  jurisdiction. 

The  controversy  Is  between  Hassall,  the  trus- 
tee In  a  railroad  mortgage,  who  intervened  in 
i  suit  brought  by  one  of  the  bondholders  for  a 
Foreclosure,  and  certain  creditors  of  the  rail- 
road company  claiming  superior  liens  ou  the 
mortgaged  property.  The  trustee  came  Into 
:he  suit  by  agreement,  and,  with  leave  of  the 
:ourt,  "aaapartycomplalnant."  Necessarily, 
is  trustee,  he  represents  all  the  bondholders, 
iiere  being  no  conflicting  interests  among  them. 
The  demand  of  each  creditor  is  separate  and 
llstinct  from  all  the  others.  Each  claim  de- 
fends on  Its  own  facts,  and  a  recovery  by  one 
iocs  not  necessarily  involve  a  recovery  by  any 
ither.  The  decree  is  In  favor  of  each  creditor 
leparatcly.  The  total  amount  of  all  the  re- 
coveries Is  |10,043.46,  or  thereabouts,  but,  save 
he  appellee,  A.  W.  Wilcox,  no  one  creditor 
rets  more  than  15,000.  The  mortgaged  prop- 
erty has  been  sold,  and  the  questions  arise  upon 
be  distribution  of  tbe  proceeds  In  court.  The 
ilaimants  are  each  severally  demanding  pay- 
nent  of  their  respective  claims,  and  the  trustee 
s  resisting  them  all  If  the  claimants  are  paid, 
he  trustee  gets  less  for  the  bondholders.  If 
hey  are  defeated,  or  either  of  them  is,  tbe 
mount  going  to  the  bondholders  will  be  COr- 
espondfrigly  Increased. 

It  is  clear  that,  as  to  all  the  creditors  whom 
everal  decrees  do  not  exceed  $3,000,  this  cue 
annot  be  distinguished  from  Farmer*  Loan 
ltd  Trust  Co.  v.  Waterman,  108  U.  S.  26S  [Bt 
7,  L.  ed.  116],  and  that,  so  far  as  those  end-  r 
ors  are  concerned,  tbe  motion  to  dismiss)  must 
«  granted.     With  Wilcox  it  is  different.    He 
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has  recovered  more  than  $0,000.    In  Water-       Hewn.  A. H. fltvriawfland John  N.Stav 
man's  Case  the  dispute  was  between  the  several   pl«s,  for  appellants. 

creditors  and  the  purchasers  who  bought  at       Maur*.  Edmund  Randolph  Boblnaoa 
the  foreclosure  sale  subject  to  their  liens.     It    and  Thomas  C.  FHtller,  for  appellees. 
Is  true  the  purchasers  were  a  part  of  the  bond- 
holders, but  in  the  controversy  then  before  us       Mr.  Jvttiee  Woods  delivered  the  opinion 
they  appeared  as  purchasers  and  not  as  bond-   of  the  court: 

holders.  The  amount  for  distribution  to  the  The  bill  was  filed  October  18,  1878,  by 
bondholders  from  the  proceeds  of  the  sale  Herman  R.  Baltzer  and  William  O.  Tasks,  the 
would  be  the  same  whether  the  creditors  sue-  appellants,  against  the  Raleigh  and  Augusta 
ceeded  on  the  appeal  or  not.  In  this  case,  bow-  Air  Line  Railroad  Company,  a  corporation  of 
ever,  the  question  is  between  the  creditors  and  the  State  of  North  Carolina,  and  others,  for 
the  bondholders,  as  bondholders.  If  the  cred-  a  decree  against  the  Railroad  Company  for 
flora  succeed,  the  amount  realized  from  the  883. 615.02,  with  interest  thereon  from  Novem- 
aale  will  be  correspondingly  reduced  for  the  ber  3,  1808,  that  sum  being  the  balance  due 
purposes  of  distribution  to  the  bondholders,  them,  as  the  plaintiffs  alleged,  for  Iron  fur- 
Haseall  stands  in  the  place  of  the  bondholders  Dished  the  Chatham  Railroad  Company, whose  fS351 
on  the  record.  Hence  it  is  his  duty  to  do  for  name,  on  December  1,  1871,  was  changed  by 
the  bondholders  what  they  would  do  for  them-  an  Act  of  the  Legislature  of  North  Carolina  to 
selves  if  they  were  parties  instead  of  himself,  the  name  under  which  the  Company  is  sued  in 
His  appeal  is,  therefore,  their  appeal,  and  is  to  this  case.  The  Chatham  Railroad  Company 
be  treated  as  such.  was  authorized  to  build  a  railroad  from  Ra- 

it follows  that,  as  to  all  the  parties  except  leigh  to  the  South  Carolina  state  line.  To  help 
Wilcox,  the  motion  to  dismiss  the  appeal  must  the  company  to  construct  its  road,  the  State 
be  granted,  but  that  as  to  him  it  must  be  denied,  of  North  Carolina,  by  an  ordinance  of  its  Con- 
ine questions  arising  on  the  appeal  from  the  vention  passed  on  March  11,  1868,  authorized 
decree  in  favor  of  Wilcox  arc  not  such  as  ought  its  public  treasurer  to  issue  to  the  company 
to  be  disposed  of  on  a  motion  to  affirm.  The  bonds  of  the  Stale  for  (1,200.000;  and  by  an 
motion  to  that  effect  Is  denied.  Act  of  Its  General  Assembly,  passed  August  IS 

DttmUseda*  to  all  the  appellee*  except  Wilcox,    of  the  same  year,  authorized  the  same  officer  to 
True  copy.   Test:  issue  to  the  company  other  bonds  of  the  Stale 

Jama* H.  HcKenney,  Clerk, sup. court U. B.   fortheadditionftfsumof $2,000,000.  Thebondi 
of  both  issues  were  for  $1,000  each;  were  pay- 
able  in  thirty  years,  and  were  secured  by  alike 
HERMAN  R  BALTZER  et  ix.,  AppU.,   ■"J*™?*  of  "J?*1*  of  **  company  deposited 
with  the  public  treasurer,  and  were  also  se- 
*'■  cured  by-statutory  liens  and  by  mortgages  on 

RALEIGH    AND    AUGUSTA    AIR    LINE   the  franchises  and  property  of  the  company. 
RAILROAD  COMPANY  kt  ax.  On  September  1,  1868,  the  company  had  re- 

ceived the $1,200,000 authorized  by  theconven- 
(BeoS.C, Reporter's ad\,  8B4-M0.)  tion,  and  on  October  19,   1868,  the   company 

having  complied  with  the  conditions  prescribed 
Principal  and  agent— contract*— reformation  of  by    the    Act    of    the  General  Assembly,    the 
—conttrvetion  of— evidence.  $2,000,000  in  bonds  of  the  State  authorized  by 

the  General  Assembly  were  delivered  to  it. 

On  September  1,  1868,  the  defendant,  John 
F.  Pickrell,  who  was  a  resident  of  the  City  of 
New  York,  doing  business  in  Wall  Street  as  l 
banker  and  broker,  and  being  in  good  credit, 
made  an  offer  in  writing  in  which  be  repre- 
sented himself  and  John  D.  Whitford,  of 
North  Carolina,  to  W.  J.  Hawkins,  the  presi- 
dent of  the  Chatham  Railroad  Company,  to  do 
the  entire  work  on  the  Chatham  Railroad,  such 
as  gradfng,  superstructure  and  masonry,  and 
furnish  all  material  for  the  same,  including  the 
iron  rails,  and  to  take  the  state  bonds  in  pay- 
ment. This  proposition  was  accepted  by  resolu- 
tion adopted  by  the  board  of  directors  or  the  mil- 
road  company  on  September  4,  1868.  The  firm 
of  Greenlesi,  NorrisA  Co.  and  Charles  Gould, 
of  New  York,  were  interested  with  Pickrell 
tie*  to  a  written  contract  is  Inadmissible  to  vary  or  a,nd  Whitford  in  the  performance  and  profits  of 
contradict  iU  terms,  or  to  affect  persons  not  parties    the  contract. 

to  nidi  contract.  Having  thus  bound  themaelvea  to  build  the 

[No.  64.]  railroad   and   furnish  the  iron.   Pickrell   and 

Argued,  Won.  17,  1886.    Decided,  Dee.  7, 1885.    Wbitford  began  negotiations  for  the  purchase    [636] 
of  the  iron  with  Schepeler  A  Co.,  a  firm  eu- 

APPEALfromtheCircuitCourtoftheUnited  gaged  in  the  iron  trade  in  New  York.  Thislat- 
Statea  for  the  Western  District  of  North   ter  firm  asked  Baltzer  &  Tasks,  the  plaintiffs, 
Carolina,  to  join  them  In  a  contract  to  sell  the  iron, 

The  history  and  facts  of  the  case  fully  ap-  which  they  agreed  to  do. 
pear  In  the  opinion  of  the  court.  The  parties,  Pickrell  and  Whitford  on  one 

mD-8-  Dl,1„a„GoogTf 


Supreme  Court  of  the  Ukitkd  States. 


Oct.  Term, 


side,  and  Scbepeler  &  Co.  and  Baltzer  &  Tanks 
on  tiie  other,  met  at  the  office  of  the  counsel  of 
Baltzer  &  Tasks,  in  New  York,  and.  In  the  pres- 
ence of  and  with  the  concurrence  of  tie  coun- 
sel, a  draft  of  the  intended  contract  for  the  pur- 
chase and  sale  of  the  iron  was  made.  In  the 
draft  the  names  of  Pickreli  and  Whitford  both 
appeared  as  parties  of  the  second  part.  This 
paper  was  taken  by  Pickreli  and  Whitford,  who 
said,  so  the  plaintiffs  alleged,  that  they  must 
seod  it  to  W.  J.  Hawkins,  president  of  the 
Chatham  Railroad  Company.  Afterwards  the 
paper  was  returned  to  Baltzer  &  Tasks,  with 
various  changes,  among  which  was  the  drop- 
ping of  the  name  of  Whitford,  because  he  de- 
clined to  sign  the  contract  as  a  party.  From 
this  paper  the  final  agreement  between  the  par- 
ties, dated  September  11,  1868,  was  drawn  up 
by  the  counsel  of  Baltzer  &  Tasks,  and  was 
dated  and  executed  September  11,  1863. 

The  introduction  to  this  contract  was  at 
lows: 

"  This  agreement,  made  this  eleventh  day  of 
September,  one  thousand  eight  hundred  and 
sixty-eight,  by  and  between  Messieurs  Schep- 
eler  &  Company  and  Messieurs  Baltzer  &  Tasks, 
of  the  City  of  New  York,  parties  of  the  first 

C,  and  John  P.  Pickreli,  also  of  the  City  of 
r  York,  party  of  the  second  part, 

By  it  the  parties  of  the  first  part  agreed  to 
sell  and  deliver  to  the  party  of  the  second  part, 
and  the  party  of  the  second  part  agreed  to  pur- 


r  Welsh 
it  the  price  of  $79.80  per  Ion.    The 
contract  then  proceeded  thus : 

"  The  Iron  Is  to  be  paid  for  as  follows:  The 
party  of  the  second  part  is  to  deposit  with  the 
Continental  National  Bank,  on  or  before  the  ex- 
ecution of  this  agreement,  such  an  amount  of 
the  bonds  of  the  State  of  North  Carolina  as 


part,  t 


to  be  held  by  said  bank,  subject  to  the  Joint 
order  of  the  parties  of  the  first  and  second  parts 
and  William  J.  Hawkins,  or  his  attorney,  or 
the  survivors  of  said  parties  respectively.  On 
the  presentation  of  a  warehouse  receipt  or  ship's 
delivery  order  for  any  lot  of  said  iron,  the  par- 
ty of  the  second  part  and  said  William  J.  Hawk- 
Ins,  or  the  survivor  of  tbem,  are  to  Join  with  the 
parties  of  the  first  part  in  drawing  an  order  on 
said  bank,  in  favor  of  the  parties  of  the  first 
part,  for  so  many  of  the  said  bonds  as  will,  at 


the  price  of  seventy-nine  dollars  and  thirty-.. _ 
cents  per  ton  as  aforesaid,  or  pay  that  amount 
in  money. 

"Upon  presentation  of  a  bill  of  lading  for 
any  lot  of  such  iron  placed  on  shipboard  for 
transportation  to  the  port  of  New  York  or 
Norfolk,  Virginia,  the  party  of  the  second 
part  and  the  said  Hawkins,  or  the  survivor  of 
them,  shall  Join  with  the  parties  of  the  first 
part  in  drawing  an  order  on  the  said  bank, 
in  favor  of  the  said  parties  of  the  first  part, 


io  many  of  said  bonds  as  will,  at  the 
market  price  thereof  on  the  day  of  drawing, 
equal  the  sum  due  for  the  iron  mentioned 
in  the  bill  of  lading  at  forty-nine  dollars  and 
forty-sis  cents  pei  too,  the  balance  payable  for 
such  iron,  namely:  twenty-nine  dollar*  and  nine- 


the  port  of  New  York  or  the  port  of  Nor- 
folk. Notice  shall  be  given  to  the  party  of  the 
second  part,  or  his  personal  representatives,  of 
the  arrival  of  an;  ship  containing  iron,  and  he 
"•  they  are  to  be  ready  to  receive  the  same  when* 

er  ship  is  ready  to  discharge." 

The  contract  further  provided  that  "  in  the 
event  of  the  death  of  said  party  of  the  second 
part  and  no  appointment  of  o  personal  repre- 
sentative at  the  time  notice  Is  required  to  be 
given,"  notice  might  be  given  to  Hawkins,  and 
"if  at  an;  time  tne  party  of  the  second  part, 
or  his  personal  representative."  or  the  said 
Hawkins  or  his  attorney,  or  the  survivor  of 
them,  should  refuse  to  Join  in  drawing  an  order 
for  the  amount  due  for  iron,  the  parties  of  the 
first  part  might  retain  the  warehouse  receipt  and 
sell  tne  iron  for  which  payment  had  been  re- 
fused "  for  and  on  account  of  the  part;  of  the 
second  part,  or  his  personal  representatives," 
who  should  be  liable  to  reimburse  the  parties  of 
the  first  part  on;  loss  from  such  resale,  and  no- 
tice of  intention  to  sell  should  be  given  "  by 
depositing  the  same  In  the  general  postoffice,  in 
the  City  of  New  York,  addressed  to  the  party 
of  the  second  part,  or  his  personal  representa- 
tives, or  the  said  William  J.  Hawkins,  in  the 
event  of  the  death  of  the  said  party  of  the  sec- 
ond port,  and  the  non  -appointment  of  any  per- 
sonal representative,  in  the  City  of  New  York." 

The  contract  also  contained  the  following 
stipulation: 

"  It  is  understood  that  the  said  bonds  are 
deposited  as  a  fund  out  of  which  to  pay  for 
said  iron,  and  that  the  parties  of  the  first  part 
are  to  have  a  lien  on  the  same,  for  the  faithful 
performance  of 'this  contract,  on  the  part  of  the 
party  of  the  second  port,  but  it  is  also  under- 
stood that  the  parties  of  the  first  part  do  not 
look  solely  to  the  said  bonds  for  payment,  and 
if  for  any  reason  they  should  at  any  time  fail 
to  constitute  a  fund  for  payment,  the  parties  of 
the  first  part  are  nevertheless  to  be  paid  for 
iron  at  the  same  rates  and  times  as  hereinbefore 
provided. 

"  The  port;  of  the  second  part  reserves  the 
right  to  sell  any  or  all  of  the  bonds  deposited 


said  bank  on  the  same  terms,  end  represent  the 
said  bonds  for  all  the  purposes  of  this  contract 
"  The  said  bank  snail  deliver  the  bonds  sold 
on  the  presentation  and  delivery  of  such  joint 
order,  as  aforesaid.    The  parties  of  the  first 


of  bonds,  if  any  shall  have  been  substituted  h 
the  place  of  bonds  sold." 

The  contract  concluded,  and  was  signed  and 
witnessed,  as  follows: 

"  In  testimony  whereof  the  said  partial  to 
these  presents  have  hereunto  subscribed  th>  ' 


1U  U.  8. 
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mines  the  day  and  year  first  hereinbefore  writ- 
ten. Bchepeler  ft  Co., 

By  John  T.  Schepeler. 
Baltzer  ft  Tasks. 


"  In  presence  of  George  H.  Sturr." 

The  contract  was,  after  its  execution,  ac- 
knowledged, In  the  City  of  New  York,  on  Sep- 
tember 24, 1868,  by  the  parties  who  signed  it, 
before  George  H.  Sturr,  a  notary  public  of 
New  York  County. 

Afterwards,  but  not  on  the  sums  day,  W.  3. 
Hawkins  executed  a  paper  bearing  the  sane 
dale  aa  the  contract  above  mentioned,  which 
opened  with  the  following  recital:  "  Whereas 
Messrs.  flcaepeler  4  Co.  and  Baltxer  A  Tanks 
and  John  F.  PickreU  have  entered  into  an 
agreement  of  even  date  herewith,  by  which 
means  the  said  Scnepeler  ft  Co.  and  Saltier  ft 
Tanks  agree  to  sell  and  deliver,  on  certain  terms 
therein  mentioned,  ten  thousand  tons  of  Iron 
rails  to  the  said  John  7.  Pickrali." 

By  tins  second  contract  Hawkins  stipulated 
as  follows:  "That  fourteen  hundred  bonds  of 
the  State  of  North  Carolina,  each  for  $1,000, 
numbered  from  1,600  to  8,000  inclusive,  which 
are  now  on  deposit  In  the  Continental  Bank  of 
the  City  of  New  York,  subject  to  my  order  aa 
president  of  the  Chatham  Railroad  Company 
of  North  Carolina,  shall  remain  on  deposit  In 


parties .       

In  provided,  while  said  contract  Is  being  per- 
formed, for  the  purpose  of  providing  for  the 
payment  of  said  iron,  and  aa  security  for  the 
performance  of  aald  contract  as  therein  pro- 
vided; and  I  agree  to  unite  in  drawing  the  or- 
ders therein  provided  for  at  the  times  and  in  the 


*  therein  set  forth;  provided,  however, 

nctly   unden 

agreed  that  whenever  any  delivery  of  said  bonds 


that  it  Is  hereby  distinctly   understood  and 


sum  payable  under 
m  respect  to  which  such  delivery  of  bonds  Is 
required,  at  the  contract  price;  *  •  •  and  upon 
such  money  payments  being  made  by  me,  1 
shall  have  the  right  to  withdraw  from  deposit 
the  bonds  which  otherwise  would  have  been 
debVered  under  said  contract,  and  such  bonds 
shall  be  delivered  to  me  by  said  Continental 
National  Bank  on  the  presentation  of  such 


of  the  right  of  said  parties  of  the  first  part 
therein  Darned  to  a  delivery  of  bonds  p.usuant 
thereto. 

"  It  Is  also  hereby  expressly  provided  that  in 
case  of  loss  of  the  iron  or  any  part  thereof, 
on  shipboard  between  the  port  of  shipment  and 
the  port  of  entry  or  delivery,  all  payments 
made  on  account  thereof  are  to  be  refunded  by 
■aid  Bchepeler  ft  Co.  and  Baltzer  ft  Tasks  as 
soon  aa  such  loss  la  ascertained." 

This  contract  was  signed  "  W.  J.  Hawkins, 
President  Chatham  Railroad  Company." 

These  two  contracts  were  designated  in  the 
record  respectively  as  "  A"  and  "B." 

On  October  IS,  1808,  there  were  delivered  to 
John  F.  PickreU.  by  Schepeler  ft  Co.  andBnlt- 
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wr  ft  Tasks,  under  this  contract  with  him,  680 
tons  of  iron  rails,  and  on  November  3  follow- 
ing, In  three  lots,  3,104  tons.  The  680  tons  de- 
livered October  13,  1888,  were  paid  for  before 
any  North  Carolina  bonds  were  issued  or  re- 
ceived In  New  York,  by  the  check  of  Green- 
leaf,  Morris  &  Co.  for  $68,598.46.  This  more 
than  paid  for  the  iron,  and  left  a  balance  due 
Fickrell  of  $11,794.27,  which  was  settled  with 
him  afterwards.  The  three  deliveries  made 
on  November  3,  the  price  of  which  was 
$167,098.78,  were  paid  for  in  part  by  the  check 
of  Greenleaf ,  Norris  ft  Co.  for  $75,000,  which 
was  cashed,  leaving  a  balance  of  $92,098.73. 
For  this  balance  Baltzer  ft  Tanks  received  from 
PickreU,  between  November  3  and  November 
30,  one  hundred  and  fifty  North  Carolina 
Stale  bonds  of  $1,000  each. 

The  validity  of  the  bonds  of  the  State  of 
North  Carolina,  Issued  by  authority  of  the  or- 
dinance of  the  Convention  of  March  11, 1863, 
and  the  Act  of  the  General  Assembly  of  Au- 

C15,  1868,  having  been  questioned  in  the 
r  part  of  the  year  1868,  they  became  dis-  [641] 
credited,  and  both  the  railroad  company  and 
PickreU  were  embarrassed  thereby.  The  con- 
tract between  PickreU  and  the  Railroad  Com- 
pany was  changed,  and  the  length  of  the  road 
to  be  built  by  PickreU  was,  by  contract  dated 
March  6  1 809,  reduced.  Under  the  contract  aa 
amended  he  built  the  railroad  from  Raleigh  to 
Haw  River,  a  distance  of  thirty  miles,  furnish- 
ing therefor  the  iron  rails.  The  Company  paid 
him  In  full  for  the  rails  and  for  constructing 

In  consequence  of  the  embarrassment  result- 
ing to  PickreU  from  the  discrediting  of  the 
North  Carolina  bonds,  no  iron  waa  received  by 
him  after  November  3, 1868,  from  Baltzer  ft 
Tasks  on  the  contract  of  September  11,  1868; 
and  on  August  11, 1869,  Baltzer  and  Tanks,  by 
a  letter  of  that  date  addressed  to  PickreU,  re- 
leased him,  as  far  as  they  were  concerned,  "from 
obligations  of  receiving  any  more  Iron  under 
contract  dated  nth  September,  1868,  and,"  they 
added,  "weconslder  the  same  asclosed."  The 
balance  sued  for  was,  therefore,  for  Iron  de- 
livered on  November  3, 1868. 

The  bill  in  this  case  was  based  on  the  as- 
sumption and  averment  that  the  Chatham  Rail- 
road Company  was  a  party  to  the  contract  of 
September  11,  1868,  designated  "A,"  and  that 
all  the  stipulations  therein  made  by  PickreU 


September  11,  1868,  designated  "A,"  and  that 
"  ''        "'  ulations  therein  made  by  PickreU 
by  him  for  the  Railroad  Company, 


acting  by  its  authority  and  In  its  behalf,  and 
that  the  Chatham  Railroad  Company  waa  the 
party  of  the  second  part  to  the  contract,  and  not 
PickreU;  that  the  contract  was  to  be  construed 
together  with  'and  as  s  part  of  the  agreement  of 
the  asms  date,  signed  by  W.  J.  Hawkins,  Pres- 
ident Chatham  Railroad  Company,  and  des- 
ignated "  B; "  and  that,  under  the  terms  of 
these  contracts,  the  Railroad  Company  had  pur- 
chased, and  received  from  plaintiffs,  and  used 
twenty-seven  hundred  and  thirty-four  tons  of 
iron  rails,  on  which  there  remained  unpaid  and 
due  to  the  plaintiffs  the  sum  of  $08, 615. 57,  with 
Interest  from  Novembers,  1868. 

The  biU  prayed  that  the  contract  "A"  might 
be  reformed  and  corrected  by  the  substitution 
of  the  name  of  the  Raleigh  and  Augusta  Air 
Line  Railroad  Company,  formerly  called  the 
Chatham  Railroad  Company,  for  the  nr ' 
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John  F.  Pickrell,  who,  it  was  alleged,  as  the 
848]  "gent  of  said  Company,  nominally  signed  such 
agreement,  at  its  procurement  and  request,  and 
for  its  benefit  and  advantage,  and  that  said  agree- 
ment, when  so  reformed,  might  be  enforced  as 
the  agreement  and  undertaking  of  the  Railroad 
Company,  the  same  as  if  its  name  had  been 
sicned  thereto  and  Its  corporate  seal  affixed. 

The  bill  further  prayed  for  a  decree  against 
the  Raleigh  and  August*  Air  Line  Railroad 
Company  for  the  said  sum  of  $98,610.07,  and 
interest  thereon  for  November  2,  1868,  with  the 
right  to  enforce  a  first  lien  therefor  on  all  the 
franchises,  estate  and  property  of  the  Railroad 
Company.  The  answers  of  the  defendants,  — 
der  oath,  were  called  for. 

The  Railroad  Company  answered  under  its 
corporate  seal,  and  Hawkins  and  Whitford  un- 
der oath.  Pickrell  failed  to  answer,  and  a  de- 
cree pro  eonftuo  was  taken  against  him.  The 
Railroad  Company  averred  in  its  answer  that  it 
was  not  a  party  to  the  contract  of  September 
11, 18«8,  designated  "A;"  that  Pickrell  was  not 
its  agent  and  had  no  power  or  authority  to  en- 
ter into  said  contract,  or  any  other  contract  for 
it;  that  the  contract  "B"  was  signed  by  the  de- 
fendant Hawkins  to  enable  Pickrell  to  cany 
out  the  contract  "A,"  which  he  hud  previously 
made  with  the  plaintiffs,  by  which  be  expected 
to  procure  the  iron  for  the  defendant  Company's 
road,  and  with  no  purpose  to  become  a  party 
to  the  contract  "A"  or  to  bind  the  Railroad  Com- 
pany ibereby. 

TTie  answer  of  the  Railroad  Company  further 
averred  that  Pickrell  had  paid  the  plaintiffs  for 
alt  iron  delivered  by  them  under  their  contract 
"A,"  and  that  the  Company  had  paid  Pickrell 
for  all  work  done  and  materials  furnished  by 
him,  including  iron,  under  his  construction 
contract  with  the  Company,  and  pleaded  the 
North  Carolina  Statute  of  Limitation  of  three 
years  in  bar  of  the  plaintiffs'  suit. 

Whitford  answered  that  when  the  contract 
"A"  was  made  and  executed  be  was  not  the 
agent  of  the  defendant  Company  to  make  or  ex- 
ecute the  same,  or  for  any  purpose,  and  did  not 
represent  himself  to  be  so  to  the  plaintiff;  and 
that  he  was  not  a  party  to  said  contract  or  in- 
terested therein. 

Hawkins,  in  his  answer,  denied  that  Pickrell 
was  the  agent  of  the  defendant  Company,  or 
4<I1  that  be  bad  anv  authority  to  make  any  contract 
In  behalf  of  the  Company  for  the  purchase  of 
iron,  and  averred  that  Pickrell  made  the  con- 
tract for  himself  to  procure  iron  to  perform  his 
own  contract  with  the  Railroad  Company.  He 
denied  that  the  contract  "B,"  signed  by  him- 
self, as  president  of  the  Chatham  Railroad  Com- 
pany, was  a  part  of  the  contract  "A,"  but 
averred  that  it  was  a  separate  and  Independent 
contract,  made  by  him  to  enable  Pickrell  to  pav 
for  the  iron  which  he  had  purchased  from  Balt- 
zer  &  Taaks  and  Schepeler  &  Co.,  and  that 
the  two  contracts  were  not,  at  the  time  of  their 
execution,  regarded  by  any  of  the  parlies  thereto 
as  forming  parts  of  the  same  contract,  but  as 
distinct,  each  binding  upon  the  party  or  parties 
signing  the  same,  and  upon  him  or  them  alone, 
and  that  he  had  fully  performed  every  part  of 
the  agreement  "B"  signed  by  him. 

To  these  answers  replications  were  filed  by 
tne  plaintiffs.  Upon  final  hearing  the  circuit 
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court  dismissed  the  bill,  and  the  plaintiffs  sp- 
ills plain  that  the  relief  prayed  for  by  plain- 
tiffs In  their  bill  of  complaint  cannot  be  granted 
unless  they  establish  the  fact  that  the  Chatham 
Railroad  Company  contracted  with  them  for  the 

Surcbase  of  Iron  rails,  and  that  the  rails  were 
elivered  by  them  to  the  Railroad  Company  and 
have  not  been  paid  for. 

The  agreements  set  out  in  the  record  do  not 
show  upon  their  face  any  contract  by  which 
the  Railroad  Company  agreed  to  purchase  iron 
rails  of  the  plaintiffs.  The  plaintiffs,  however, 
insist  that  taking  contracts  "A"  and  "B"  to- 
gether and  construing  them  as  one  contract,  an 
agreement  of  the  Railroad  Company  to  buy  ten 
thousand  tons  of  iron  from  the  plaintiffs  can  be 
made  out.  We  think  otherwise.  If  both  con- 
tracts had  been  written  on  the  same  sheet  of 
paper  and  executed  at  the  same  time,  that  fact 
would  not  have  changed  the  obligations  which 
the  parties  assumed.  Reading  both  contracts, 
it  appears  that  the  plaintiffs,  tne  parties  of  the 
first  part,  sold  and  agreed  to  deliver  to  Plckrall 
ten  thousand  tons  of  iron  roils.  Pickrell  agreed 
to  receive  the  rails  and  pay  for  them  at  a  cer- 
tain price  in  bonds  of  the  State  of  North  Caro- 
lina, and  Hawkins,  as  agent  of  the  Chatham 
Railroad  Company,  agreed  to  Join,  with  the 
other  parties  In  an  order  for  the  withdrawal  of  (64 
the  bonds  from  their  place  of  deposit,  to  be 
handed  over  to  Pickrell,  and  by  bim  handed 
over  to  the  plaintiffs.  In  this  manner  the  debt 
of  the  Company  to  Pickrell,  and  the  debt  of 
Pickrell  to  the  plaintiffs  for  the  iron,  would  be 
paid.  There  is  nothing  In  either  of  the  two  con- 
tracts, considered  separately  ores  one,  which 
discloses  any  contract  between  the  plaintiffs  and 
the  Railroad  Company  for  the  sale  and  purchase 
of  iron.  On  the  contrary,  contract  ''A"  Is  a 
contract  for  the  sale  and  purchase  of  iron,  to 
which  the  plaintiffs  and  Schepeler  &  Co.,  on 
one  part,  and  Pickrell,  on  the  other,  were  the 
only  parties,  and  Exhibit  "B"  opens  with  a  re- 
cital of  the  fact  that,  by  contract  "A,"  the 


of  iron  rails.  Tne  Railroad  Company  was 
not  mentioned  In  contract  "A,"  and  all  that 
it  agreed  to  do  by  contract  "B"  was  to 
unite  in  an  order  for  the  bonds.  But  the  plain- 
tiffs contend  that  the  two  contracts  are  to  be  so 
read  that  Pickrell,  who.  according-  to  contract 
"A,"  agreed  to  buy  and  pay  for  ten  thousand 
tons  of  iron,  is  not  to  buy  the  iron  or  pay  for 
it,  or  do  anything  which  the  contract  requires 
him  to  do,  but  thnt  the  Railroad  Company, 
which  is  not  named  as  a  party  to  it  at  all.  is  to 
do  everything  which  the  contract  requires  of 
Pickrell. 

On  the  theory  that  the  two  contracts  were  on 
contract,  to  which  the  Railroad  Company  and 
not  Pickrell  was  a  party,  the  inquiry  is  perti- 
nent: What  was  the  necessity  of  its  execution  by 
Pickrell  at  all,  when  it  was  signed  by  Hawkins, 
the  president  of  the  Company,  and  why  should 
the  Railroad  Company  .having  two  agents  fully 
authorized  to  make  the  entire  contract,  execute 

ie  part  of  it  by  one  agent,  and  the  other  part 

.•  the  other! 

In  the  light  of  the  surrounding  circum- 
stances, the  meaning  of  the  two  contracts  it 
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plain  sad  II  not  open  to  construction,  especially 
10  a  construction  which  relieves  one  part  j  of  all 
the  obligation!  assumed  by  him  and  puts  them 
upon  another,  who  had  not  assumed  them  at 
alL  Pickrell  having  made  a  contract  with  the 
Railroad  Company  to  construct  its  road  and 
furnish  the  iron  therefor,  and  to  take  his  pay  In 
IS]  North  Carolina  State  bonds,  makes  another 
with  the  plaintiffs  for  the  iron  and  agrees  to 

Gy  for  it  with  the  same  class  of  bonds  which 
was  to  receive  from  the  Railroad  Company. 
Now,  in  order  to  secure  to  the  plaintiffs  their 
pay  for  the  iron  sold,  and  Pickrell  pay  for  his 
work  dose  and  materials  furnished,  and  to  pro- 
tect the  Railroad  Company  from  a  misappropri- 
ation of  its  state  bonds,  the  contract  "A"  pro- 
vided that,  upon  presentation  of  a  warehouse 
receipt  or  ship's  delivery  order  for  any  lot  of 
iron,  all  three  parties,  the  plaintiffs,  Pickrell 
and  Hawkins,  the  president  of  the  Railroad 
Company,  should  Join  in  an  order  for  the  with- 
drawal from  the  nank  of  so  many  bonds  as 
would  pay  for  such  lot  of  iron.  It  was  be- 
cause the  Railroad  Company  was  not  a  party  to 
contract  "A"  that  the  contract  "IS"  was  exe- 
cuted by  Hawkins,  its  president,  whereby  he 
agreed  to  Join  in  an  order  for  the  withdrawal  of 
bond*  when  the  plaintiffs  were  entitled  to  them 
by  the  terms  of  their  contract  "A"  with  Pick- 
rell. It  is  plain,  therefore,  that,  as  they  stand, 
the  contracts  mean,  what  their  language  im- 
ports, that  Pickrell  contracted  with  the  plaint- 
iffs for  the  purchase  of  the  iron,  and  the  Rail- 
road Company  did  not. 

But  the  plaintiffs  contend  that  contract  "A" 
should  be  reformed  by  substituting  therein  the 
name  of  tbe  defendant  Railroad  Company,  the 
real  party  of  the  second  part,  for  the  name  of 
John  F.  Pickrell,  and,  Deing  thus  reformed, 
that  they  are  entitled  to  the  further  relief 
prayed  in  their  bill. 

To  entitle  the  plaintiffs  to  this  relief,  they 
must  show  that  the  name  of  Pickrell,  as  the 
party  of  the  second  part,  was  inserted,  and  the 
name  of  the  Railroad  Company  left  out  of  the 
contract,  by  mistake  or  fraud.  In  such  a  case, 
it  is  well  settled  that  equity  would  reform  tbe 
contract,  and  enforce  ft,  as  reformed,  If  the 
mistake  or  fraud  were  shown.  Bradford  v. 
Union  Bank,  18  How.  06  [54  0.  8.  bk.  14,  L. 
ed.  08];  ffNttt  v.  League,  B  Ala.  845.  Butthe 
mistake  must  be  clearly  shown.  If  the  proofs 
are  doubtful  and  unsatisfactory,  and  if  the 
mistake  is  not  made  entirely  plain,  equity  will 
withhold  relief.  Shelaurne  v.  Inehiquin,  1 
Bro.  Ch.  8£8;  HenkU  v.  Royal  Auuranee  Co. 
1  Ves.  317;  Oilletpie  v.  Moon,  2  Johns.  Ch. 
665;  Lyman  v.  Untied  Int.  Co.  %  Johns.  Ch. 
880;  Clapton  v.  Martin,  11  Ala.  187;  Btodc 
J4A1  bridge  v.  Hudton  Iron  Oo.  107  Mass.  290.  Even 
without  the  application  of  tbis  strict  rule  the 
case  of  the  plaintiff  fails. 

In  the  first  place,  there  Is  no  averment  in  the 
bill  that  the  name  of  Pickrell  was  inserted  in 
the  contract  by  mistake  or  fraud  for  that  of  the 
Railroad  Companv,  and,  as  far  as  the  record 
shows,  the  plaintiffs  never  asserted  in  any  way 
that  such  was  the  case  until  after  tbe  bringing 
of  this  suit,  more  than  ten  years  subsequently 
to  the  execution  of  the  contract.  The  facts 
already  stated  and  not  disputed  show  that  there 
was  no  fraud  or  mistake  in  drafting  the  con- 
tract. Both  the  original  draft  and  the  flnal 
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by  them  before  a  notary  public.  The  record 
mows  that  the  plaintiffs,  so  fur  as  tbe  contract 
was  carried  out,  performed  it  precisely  as  its 
terms  required.  The  iron  delivered  was  de- 
livered to  Pickrell,  the  payments  made  were 
made  by  Pickrell  and  receipted  for  to  blm,  the 
accounts  In  reference  to  the  business  were  kept 
in  his  name  on  the  books  of  the  plaintiffs,  an 
overpayment  made  on  the  iron  delivered  was 
returned  to  blm,  and  a  final  settlement  and  ad- 
justment of  the  business,  and  a  statement  of 
tbe  account  of  the  plaintiffs  with  him  arising 
out  of  the  contract,  was  made  nearly  a  year 
after  the  last  delivery  of  iron. 

It  is  necessary,  in  order  to  sustain  their  con- 
teniion  that  the  name  of  Pickrell  was  inserted 
in  the  contract  when  that  of  the  Railroad  Com- 
pany should  have  been,  for  the  plaintiffs  to 
show  that  Pickrell  was  the  agent  of  the  Rail- 
road Company,  authorized  by  it  to  make  the 
contract,  and  that  he  used  bis  own  name  in  tbe 
contract  Instead  of  the  name  of  bis  principal: 
There  is  no  proof  in  the  record  to  snow  that 
the  defendant  Company  ever  authorized  Pick- 
reH to  act  as  its  agent  In  any  matter  whatever; 
on  the  contrary,  It  is  established  beyond  ques- 
tion that  Pickrell  was  not  the  agent  of  the  Rail- 
road Company.  The  Company  denies  it  iu  lie 
answer;  Hawkins,  the  president  of  tbe  Com- 
pany, denies  it;  Whit  ford,  the  associate  of 
Pickrell,  denies  it;  and  Pickrell  himself  does 
not  assert  the  contrary,  and  he  swears  he  did 
not,  In  purchasing  tbe  Iron  of  the  plaintiffs, 
represent  himself  or  Whitford  to  be  the  agent  [64T 
of  the  Railroad  Company.  There  Is  no  proof 
in  the  record  which  tends  to  rebut  tbis  evi- 
dence; on  tbe  contrary,  all  the  dealings  of  the 
plaintiffs  with  Pickrell,  the  letters,  accounts, 
payments,  and  settlements  relating  to  tbe  con- 
tract "A,"  show  that  Pickrell  was  acting  for 
himself,  and  tbe  plaintiffs  so  understood  it, 
and  that  tbe  contract  was  what  it  purports  on 
its  face  and  in  all  its  provisions  to  be,  nametr: 
the  contract  of  Pickrell,  and  not  of  the  Rail- 
road  Company. 

If  John  F,  Pickrell,  party  of  the  second  part 
In  contract  "A,"  means  the  Chatham  Railroad 
Company,  then  the  execution  of  contract  "B" 
was  a  vain  and  futile  act.  It  is  only  on  the 
theory  that  Pickrell,  and  not  the  Railroad  Com- 
pany, was  tbe  party  of  the  second  part  In  con- 
tract "A"  that  the  necessity  for  contract  "  B  " 
becomes  apparent.  For  the  Railrond  Com- 
pany having,  according  to  tbe  contention  of 
plaintiffs,  consented  to  the  method  for  tbe 
withdrawal  of  the  bonds  provided  in  contract 
"A,"  It  was  bound  and  protected  thereby,  and 
there  was  no  necessity  for  the  preparation  and 
execution  of  another  contract,  whereby  the 
Railroad  Company  bound  itself  to  substantially 
tbe  same  thing. 

It  Is  also  apparent  upon  the  most  cursory 
reading  of  contract  "A."  that  the  substitution 
of  the  name  of  the  Railroad  Company  for  that 
of  Pickrell  would  render  several  of  Its  provis- 
ions nugatory  and  Impossible  of  execution,  and 
the  paper  generally  incongruous  and  absurd. 

But  if  anything  further  were  needed  to  show 
how  baseless  is  the  contention  of  the  plaintiffs 
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that  the  name  of  Ptckrell  was  inserted  In  the 
contract  "A"  in  place  of  that  of  the  Railroad 
Company  by  mistake  or  fraud,  it  Is  found  In  the 
deposition  of  Baltzer,  one  of  the  plaintiffs, 
who  testifies  that  contract  "A"  was  prepared 
by  the  counsel  of  the  plaintiffs,  and  that  the 
contracts  "A"  and  "B"  express  in  exact  words 
the  final  agreement  of  the  parties  with  refer- 
ence to  the  matters  embraced  therein. 

An,  therefore,  the  contract  expressed  the 
agreement  of  the  parties,  no  court  has  power 
to  change  It.  Courts  of  equity  may  compel 
parties  to  execute  their  agreements,  but  have 
no  power  to  make  agreements  for  them.  Hunt 
v.  Bownaniert,  1  Pet.  1  [26  U.  8.  bk.  7,  L. 
ed.  27]. 

The  evidence  which  was  offered  of  the  un- 
derstanding between  Baltzer  and  Pickrell  that 
the  covenants  of  Ptckrell  were  the  covenants 
of  the  Railroad  Company  was  inadmissible, 
first,  because  it  is  a  general  rule  that  when  a 
contract  has  been  reduced  to  the  form  of  udoc- 
nment  or  aeries  of  documents,  no  evidence  can 
be  given  of  the  terms  of  such  contract,  except 
the  document  itself;  and,  second,  the  Railroad 
Company  could  not  be  bound  by  the  under- 
standing of  other  persons  to  which  it  was  not 
a  party.  The  only  covenant  of  the  Railroad 
Company  appearing  upon  the  face  of  the  pa- 
pers was  that  contained  in  contract  "B,"  and 
that  covenant  Baltzer,  one  of  the  plaintiffs, 
and  Hawkins,  who  signed  it  as  president  of 
the  Railroad  Company,  both  testified  had  been 
fully  performed. 

The  plaintiffs,  t 

jceeeary  to  entitL  .  _ _.,._„__ 

j  their  bill;  they  show  no  contract  between 
themselves  and  the  Railroad  Company. 

But  their  case  must  fail  for  another  reason. 
The  evidence  In  the  record  shows  conclusively 
that  the  plaintiffs  were  paid  by  Pickrell,  in  ac- 
cordance with  the  terms  of  their  contract  with 
him  for  all  the  iron  bought  by  Pickrell  and 
used  by  him  in  the  construction  of  the  road  of 
the  defendant  Company. 

It  la  not  disputed  that  for  the  balance  now 
ned  for  Baltzer  &  Taaks  received  from  Pick- 
rell, between  November  2  and  November  80, 
1868,  one  hundred  and  fifty  North  Carolina 
bondsof  |1,000  each.  On  November  20,  they 
reported  in  writing  to  Pickrell  that  they  had 
■old  one  hundred  of  the  bonds  at  64  cents  on 
the  dollar,  amounting  to  $62,498.40,  and  on 
November  21,  that  they  had  sold  the  remain- 
ing fifty  bonds  for  68f  cents  on  the  dollar, 
amounting  to  $80,006.82,  "  producing  to  "  his 
"credit,"  $08,400.83.  The  proceeds  of  the 
bonds,  with  the  overpayment  made  by  Pick- 
rell on  the  first  lot  of  Iron  delivered,  more  than 
paid  the  amount  due  on  the  lots  delivered 
November  2,  1868.  On  November  88,  1868, 
Baltzer  ft  Taaks  stated  their  account  with 
Pickrell,  which  showed  there  was  due  to  him 
on  account  of  overpayment  for  the  iron  deliv- 
ered $687.44,  and  this  sum  they  paid  him  on 
[MB]  December  28, 1868.  By  a  final  balance  sheet, 
made  out  by  themselves  In  September,  1860, 
more  than  ten  months  after  the  bonds  were  re- 
ceived by  them,  and  nine  months  after  the 
North  Carolina  bonds  bad,  according  to  the 
averments  of  their  bill,  become  discredited  and 
of  little  value,  they  credited  Pickrell  with  the 
amounts  for  which,  on  November  20  and  21, 
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l!^5hou*  Milwtit/eee  Oat  Co.  6  Wis.  546;   Weymouth  t. 

■he  dlreo-  n„,j,.»j  n_-—-„.  /*.  iji  *r.  oo  od 

idant  i 


the  concurrence  of  the  city  council  and  the  tiireo-  r_„j,.-„*  n_--..-n„  /x.  ti  ii«  oo 
tor.  cfthegas  comply."  Had.  that  the  hut  Art  *™y"  Jrftfljg.Cft  71  Me.  29. 
"  plainly  expressed  "  an  Intent  Out  the  onarter  of       Meter*.  John  Slaveon  Brown,  Oeoi 
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Humphrey,  for  plaintiff  in  error:  gerous  occupation,  and  an  exclusive  privilei 

The  charter  of  the  Louisville  Gas  Company,    to  make  it  cannot  be  sustained,  even  under  tl 
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clare  that  no  law  impairing  the  obligation  of  The  grant  of  an  easement,  franchise  or  pre- 
contracts shall  be  made.  ilege,  with  respect  to  the  use  of  streets  or  other 
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at  Cape  Fear  v.  Edward*,  5  Ired.  516;  Union  The  "exclusive  privilege,"  if  valid,  could  be, 

Bank  v.  State,  9  Yerg.  (Tenn.)  490;  Boston,  etc.  and  was,  pro  tanto,  repealed,  under  the  right 
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Gut  Light  Ob.  v.  (Kty  Oat  Co.  25  Conn.  88; 
Tucker  v.  Ftrgvxm,  33  Wall.  074  (89  U.  S.  bk. 

23.  L.  ed.  816). 

JbV.  JuttCet  "n^i*  delivered  the  opinion 
of  the  court: 

This  to  a  writ  of  error  to  the  highest  court  of 
Kentucky.  The  general  question  to  be  deter- 
mined to  whether  certain  legislation  of  that  Com- 
monwealth to  in  conflict  with  the  clause  of  the 
National  Constitution  which  forbids  a  State  to 
pass  any  law  impairing  the  obligation  of  con- 
tracts. The  appellant,  the  Louisville  Gas  Com- 
pany, contends  that  it*  charter,  granting  certain 
exclusive  rights  and  privileges,  constituted, 
within  the  meaning  of  that  Constitution,  a  con- 
tract, the  obligation  of  which  has  been  impaired 
by  the  charter  subsequently  granted  to  the  ap- 
pellee, the  Citizens  Oas  Light  Company.  The 
Court  of  Appeals  of  Kentucky  sustained  as  con- 
stitutional the  legislation  under  the  authority  of 
which  the  latter  Company  to  exercising  the 
rights,  privileges  and  franchisee  conferred  by 
its  charter.    , 

By  an  Act  of  the  General  Assembly  of  Ken- 
tucky, approved  February  15, 1888  (Bess.  Acts, 
1837-8,  p.  204),  the  Louisville  Gas  and  Water 
Company  was  created  a  corporation  to  contin 
for  the  term  of  thirty  years  from  January  _, 
1889.  It  was  made  its  duty,  within  three  years 
after  its  organization  to  establish  in  Louisville 
a  gas  manufactory  of  sufficient  extent  and  ca- 
pacity to  supply  that  city  and  its  people  with 
such  public  and  private  lights  as  might,  from 
time  to  time,  be  required;  and,  within  five  years 
after  the  establishment  of  its  gas  works,  to  erect 
and  establish  water  works  sufficient  to  supply 


ity  with  water  for  the  extingutohmt 

_  ...  for  the  cleansing  and  sprinkling  of  s „ 

and  alleys,  and  for  all  manufacturing  and  do- 


Bres, 


c  purposes;  to  which  end,  it  might  lay 

down  and  extend  pipes  through  any  of  the 
streets  and  alleys  of  the  city,  the  Company  be- 
ing responsible  to  the  city  for  any  damages  re- 
sulting therefrom.  The  Act  imposed  a  limit 
upon  the  price  to  be  charged  for  gas  lights  used 
by  the  city;  and  gave  the  latter  the  right  to 
subscribe  for  four  thousand  shares  In  the  Com- 
pany, payment  for  one  half  of  which  could  be 
made  in  city  coupon  bonds  for  $200,000,  re- 
deemable at  any  time  within  three  years  after 
the  expiration  of  the  Company's  charter.  It 
was  made  a  fundamental  condition  that,  upon 
tbe  termination  of  the  Company's  charter,  the 
city  at  its  election  could  take  the  gas  and  water 
works  at  a  fair  estimate  of  what  they  would 
cost  and  be  worth  at  that  time,  to  be  ascertained 
by  tbe  Judgment  of  competent  engineers,  se- 
lected by  the  parties,  or,  in  case  they  disagreed, 
by  the  Louisville  Chancery  Court. 


and  pipes,  and  erected  lamp-poets,  for  the  pur- 
pose of  lighting  the  streets.  It  supplied  gas  for 
the  public  buildings,  and  for  street  lights,  as 
well  as  for  domestic  purposes.  And  it  continued 
so  to  do  during  the  term  of  its  original  charter 

By  an  Act  passed  In  1843,  the  authority  to  erect 
water  works  was  withdrawn  by  the  Legislature. 

By  an  Act,  entitled  "  An  Act  to  Extend  the 
Charter  of  the  Louisville  Gas  Company,"  ap- 
III 


proved  January  80,  1067,  a  new  charter  wm 
granted,  to  take  effect  January  1,  1890,  and  to 
continue  In  force  for  twenty  yean  from  that 
date,  unless  the  City  of  Louisville  should  exer- 
cise its  privilege  of  purchasing  the  works  es- 
tablished under  the  authority  of  the  original 
charter.  That  Act  created  a  corporation  by  the 
name  of  the  Louisville  Gas  Company,  with  a 
capital  stock  of  $1,500,000.  It  provided,  among 
other  things,  that  such  stock  should  consist, 
"  first,  of  the  stock  of  the  present  Louisville 
Gas  Company,  on  the  81st  of  December,  1868, 
at  par  value;  secondly,  of  the  contingent  fund 
and  undivided  profit*  that  the  Company  may 
at  the  expiration  of  the  present  charter, 


shares  which  shall  be  paid  m  cash;  and,  thirdly,  [884] 
new  stock  may  be  issued  and  sold  by  the  new 
Company,  when  required,  to  the  extent  of  tbe 
capital  stock,  the  sales  to  be  made  at  public 
auction,  after  ten  days*  notice  in  the  city  papers; 
should  said  stock  be  sold  above  its  par  value, 
such  excess  shall  not  be  capitalised  or  divided 
among  the  stockholders,  but  be  employed  in 
the  first  extensions  made  by  the  Company  after 
the  sale  of  said  stock;"  that  the  business  of  the 
Company  should  be  to make  and  furnish  gas  to 
the  City  of  Louisville  and  its  residents;  that 
within  two  years  after  its  charter  took  effect, 
it  should  extend  gas  distribution  to  Portland, 
lay  down  mains,  and  erect  street  lights  in  cer- 
tain named  streets  in  that  part  of  the  city ;  should 
extend  mains  wherever  the  private  and  public 
lights  would  pay  8  per  cent  on  the  coat  of  exten- 
sion, until  Its  entire  capital  was  absorbed  in  the 
gas  works  and  extensions — continuing  the  use  of 
the  pipes  and  conductors  already  laid  down,  end, 
with  the  consent  of  the  city  council,  extending 
the  pipes  and  conductors  through  other  streets 
and  alleys  of  the  city.  It  was,  also,  provided 
thai  the  Company  should  put  up  gas  lamps  at 
certain  distances  apart  on  the  streets  where  there 
were  mains,  supply  the  some  with  gas,  and 
light  and  extinguish  the  same,  and  charge  the 
city  only  the  actual  coat  thereof— inch  chares*. 
not  to  exceed  the  average  charge*  for  trimlW 
work  or  service  In  the  Cities  of  Philadelphia, 
Baltimore,  Cincinnati,  Chicago  and  St.  Louis, 
andthechargesagainstotherconsumersnottobe 
greater  than  the  average  price  in  said  cities;  that 
the  stockholders,  exclusive  of  the  City  of  Louis- 
ville, should  elect  five  directors,  while  the  gen- 
eral council  of  the  city  should  elect  four;  that 
the  city  might,  upon  the  termination  of  the 
charter  purchase  tbe  gas  works  at  a  fair  esti- 
mate of  what  they  would  be  then  worth;  and 
that  the  charter  should  be  valid  and  in  force 
when  accepted  by  those  who  held  the  majority 
of  stock  in  the  old  Company,  all  of  whose  prop- 
erty should  belong  to  the  new  Company. 

When  the  Act  of  1807  was  passed,  the  city 
owned  4,985  shares  of  the  stock  of  the  old  com- 
pany. All  the  gaa  with  which  its  street*  were 
then  lighted,  or  which  waa  furnished  to  it* 
people,  was  supplied  by  that. Company. 

On  the  SSd  of  January,  1809,  an  Act  waa  [687] 
passed  amending  that  of  January  80, 1807.  Ita 
preamble  recites  that  the  City  of  Louisville  and 
the  stockholders  of  the  old  Company  had  accept- 
ed the  extended  charter,  and  desired  that  the 
amendments  embodied  in  that  Act  should  be- 
i  part  of  that  charter.  The  amended 
UtU.S 
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is,  and,  among  other  things,  provides 
that  the  Company  shall  extend  its  main  pipes 
whenever  the  public  and  private  lights.  Im- 
mediately arising  from  said  extension,  will  pay 
7  pei  cent  profit  on  the  coat  thereof;  that  the 
company  shall  put  lamp-posts,  fixtures,  etc., 
along  the  street  mains,  as  they  are  extended,  at 
a  distance  apart  of  about  two  hundred  feet; 
shall  keep  the  lamps  in  order,  furnish  gas,  and 
light  ana  extinguish  the  same,  each  light  to 
have  an  illuminating  power  of  about  twelve 
sperm  candles;  shall  furnish  public  lights  to  the 
city  at  actual  cost,  which  shall  in  do  event  ex- 
ceed annually  $85  per  lamp;  that  the  charges 
to  private  consumers  shall  be  so  graded  that 
the  Company's  profits  shall  not  exceed  12 
pes'  cent  per  annum  on  the  par  value  of  the 
stock,  10  per  cent  of  which  may  be  drawn  by 
stockholders  in  semi-snnual  dividends,  and  the 
remaining  2  per  cent  to  be  laid  out  for  ex- 
tensions, not  to  be  capitalized  except  at  the  end 
of  five  years. 

The  fifth  and  sixth  sections  of  the  last  Act 
are  as  follows: 

"  S.  That  said  Gas  Company  shall  have  the 
exclusive  privilege  of  erecting  and  establishing 
gas  works  in  the  City  af  Louisville  during  the 
continuation  of  this  charter,  and  of  vending 
coal  gas  lights,  and  supplying  the  city  and 
citizens  with  gas  by  means  of  public  works; 
Provided,  hmoever.  This  shall  not  Interfere  with 
the  right  of  any  one  to  erect,  or  cause  to  be 
erected,  gas  works  on  their  own  premises,  for 
supplying  themselves  with  light. 

"  6.  That  no  alteration  or  amendment  to  the 
charter  of  the  Gas  Company  shall  be  made  with- 
out the  concurrence  of  the  city  council  and  the 
directors  of  the  Gas  Company.0 

By  an  Act  approved  March  21,  1672,  the 
Citizens  Gas  Light  Company  of  Louisville  was 
incorporated,  for  the  term  of  fifty  years,  with 
authority  to  make,  sell  and  distribute  gas  for 
[688]  the  purpose  of  lighting  public  and  private 
buildings,  streets,  lanes,  alleys,  parks  and  other 
public  places  in  that  city  and  its  vicinity.  It 
was  authorized,  the  general  council  consenting, 
to  use  the  streets  and  other  public  ways  of  the 
city  for  the  purpose  of  laying  gas  pipes,  sub- 
ject to  such  regulations  as  the  city  council 
might  make  for  the  protection  of  the  lives, 

Sroperty,  and  health  of  citizens.  That  body 
id  so  consent  by  ordinance  passed  December 
18,1877. 

The  Louisville  Gas  Company  having  claimed 
that  the  foregoing  section  of  the  Act  of  Janu- 
ary 23,  I860,  granting  the  exclusive  privileges 
therein  defined,  constituted  a  contract,  the  ob- 
ligation of  which  was  impaired  by  the  charter 
of  the  plaintiff,  and  that  the  lattars  charter  was 
therefore  void,  the  present  suit  was  brought  by 
the  Citizens  Gas-Light  Company  in  the  Louis- 
ville Chancery  Court  for  the  purpose  of  obtain- 
ing a  perpetual  Injunction  against  the  assertion 
of  any  such  exclusive  privileges,  and  against 
any  interference  with  the  plaintiff's  rights  as  de- 
fined in  its  charter.  Among  the  rights  asserted 
by  the  latter  under  Its  charter  was  "  to  make, 
sell  and  supply  coal  gas  for  lighting  the  public 
buildings  and  other  places,  public  and  private," 
in  Louisville  and  the  adjoining  localities,  by 
means  of  pipes  laid  in  the  public  ways  ana 


streets.  The  court  of  original  Jurisdiction  dis- 
missed the  suit  Upon  appeal  to  the  Court  of 
Appeals,  the  decree  was  reversed,  with  direc- 
tions to  issue  a  perpetual  injunction  restraining 
the  Louisville  Gas  Company  from  claiming  and 
exercising  the  exclusive  right  of  manufactur- 
ing and  supplying  gas  to  the  City  of  Louisville 
and  its  Inhabitants.  This  writ  of  error  was 
sued  out  to  review  that  Judgment 

Two  of  the  Judges  of  the  state  court  held  [• 
that  the  clause  of  the  Bill  of  Rights  of  Ken- 
tucky, which  declares  that  "all  freemen,  when 
they  form  a  social  compact,  are  equal,  and  that 
no  man  or  set  of  men  are  entitled  to  exclusive, 
separate  public  emoluments  or  privileges  from 
the  community,  but  in  consideration  of  public 
services"  (Const.  Ey.  1709,  art.  10,  g  1;  I860, 
art.  13,  §  1),  forbade  the  General  Assembly  of 
that  Commonwealth  to  grant  to  a  private  cor- 
poration the  exclusive  privilege  of  manufactur- 
ing and  distributing  gas,  for  public  and  private 
use,  in  the  City  of  Louisville,  by  means  of  pipes  i 
and  mains  laid  under  the  streets  and  other  pub- 
lic ways  of  that  municipality.  The  other  Judges 
were  of  opinion  that  that  clause  did  not  pro- 
hibit a  grant  by  the  State  to  a  private  corpora- 
tion, whereby  certain  privileges  were  conferred 
upon  the  latter  In  consideration  of  its  discharg- 
ing a  public  duty,  or  of  rendering  a  public  ser- 
vice; that  the  municipality  of  Louisville  being 
a  part  of  the  State  Government,  there  was  a 
public  necessity  for  gas  lights  upon  Its  streets 
and  in  Its  public  buildings,  almost  as  urgent  as 
the  establishment  of  the  streets  themselves; 
that  the  services  thus  to  be  performed  by  the 
corporation  were,  in  the  judgment  of  the  legis- 
lative department,  an  adequate  consideration 
for  the  grant  to  It  of  exclusive  privileges;  and, 
consequently,  that'  the  grant  was  a  contract, 
the  rights  of  the  parties  under  It  to  be  deter- 
mined by  the  rules  applicable  to  contracts  be- 
tween individuals. 

While  the  Judgment  below,  In  view  of  the 
equal  division  in  opinion  of  the  Judges  of  the 
slate  court,  does  not  rest  upon  any  final  deter- 
mination of  this  question  by  that  tribunal,  it 
cannot  be  ignored  by  us;  for,  at  the  threshold 
of  all  cases  of  this  kind,  this  court  must  ascer- 
tain whether  there  Is  any  such  agreement  on  the 
part  of  the  State  as  constitutes  a  contract, within 
the  meaning  of  the  Constitution  of  the  United 
States.  If  the  services  which  the  Gss  Company 
undertook  to  perform.  In  consideration  of  the 
exclusive  privileges  granted  to  It,  were  public 
services,  within  the  meaning  of  the  Bill  of  Rights 
of  Kentucky,  then  the  grant  of  such  privileges 
was  not  forbidden  by  the  State  Constitution. 
In  If.  0.  Oat  Light  Co.  v.  Louitiana  Beat  and 
Light  Producing  and  Manufacturing  Co.  [pott, 
51 8] ,  Just  decided,  It  was  held  that  the  supplying 


oft_  -      _  .,  ..  .    . 

of  pipes  and  mains  laid  under  Its  public  ways 
was  a  franchise  belonging  to  the  State,  and  tba 
the  services  performed,  as  the  consideration  for 
the  grant  of  such  a  franchise,  are  of  a  public 
nature.  Such  a  business  Is  not  like  that  of  an 
ordinary  corporation  engaged  in  the  manufact- 
ure of  articles  that  may  be  quite  as  indispen- 
sable to  some  persons  as  are  gas  lights.  The 
former  articles  may  be  supplied  by  Individual 
effort,  and  with  their  supply  the  government 
has  no  such  concern  that  it  can  grant  an  exclu- 
sive right  to  engage  in  their  manufacture  and    [< 

D.gmzedbyGoOgle    V* 


1588-700 


Supreme  CointT  or  thk  Uhitbd  States. 


tale.  But  as  the  distribution  of  gas  In  thickly 
populated  districts  is,  for  the  reasons  stated  In 
the  other  case,  a  matter  of  which  the  public 
may  assume  control,  services  rendered  in  sup- 

eying  it  for  public  and  private  use  constitute, 
our  opinion,  such  public  services  as,  under 
the  Constitution  of  Kentucky,  authorized  the 
Legislature  to  grant  to  the  defendant  the  ex- 
clusive privileges  in  question.  This  conclusion 
is  justified,  we  think,  by  the  decisions  of  the 
Court  of  Appeals  of  thai  State.  In  (THara  v.  Lex- 
ington A  Ohio  Railroad  Co.  1  Dana,  333,  the 
point  was  made,  that  an  inquisition  for  the 
osst  gament  of  damages  for  the  taking  of  land  by 
a  railroad  corporation  was  void  upon  certain 
grounds,  one  of  which  was  that  the  company's 
charter  granted  exclusive  privileges,  without 
any  consideration  of  public  services.  Chiefjut- 
tiee  Robertson,  speaking  for  the  court,  said 
that  in  the  true  sense  cut  the  Constitution,  no 
exclusive  privileges  were  granted  to  the  cor- 
poration, observing  that  "  if  the  charter  be  on 
that  ground  unconstitutional,  it  would  be  dif- 
ficult to  maintain  the  validity  of  any  statute  for 
Incorporating  any  bridge  company  .or  any  bank, 
or  even  for  granting  a  ferry  franchise." 

But  the  principles  announced  In  Gordon  v. 
Wincfwter,  tU.,  Ano.  12 Bush,  114, seem  more 
directly  applicable  to  the  present  case.  Judge 
Cofer,  speaking  for  the  whole  court,  after  ob- 
serving that  there  were  unquestionably  cases  in 
which  the  Stale  may, without  violating  the  Con- 
stitution, grant  privileges  to  specified  individ- 
uals, whicn,  from  the  nature  of  the  case,  could 
not  be  enjoyed  by  all,  and  in  respect  of  which 
the  State  could  designate  the  grantee,  said:  "But 
in  all  such  cases  the  person,  whether  natural  or 
artificial,  to  whom  the  privilege  is  granted,  is 
bound,  upon  accepting  ft,  to' render  to  the  pub- 
lic that  service,  the  performance  of  which  was 
the  inducement  to  the  grant;  and  it  is  because 
of  such  obligation  to  render  service  to  the  pub- 
lic that  the  Legislature  has  power  to  make  the 


a  ferry,  to  erect  a  toll-bridge   _  _ 

where  it  is  crossed  by  a  public  highway,  to 
194]  build  a  mill-dam  across  a  navigable  stream,  and 
the  like,  are  special  privileges,  and,  being  mat- 
ters in  which  the  public  have  an  Interest,  may 
be  granted  by  the  Legislature  to  individuals  or 
corporations;  but  the  grantee,  upon  accepting 
the  grant,  at  once  becomes  bound  to  render  that 
service,  to  secure  which  the  grant  was  made; 
and  auch  obligation,  on  the  part  of  the  grantee, 
is  just  as  necessary  to  the  validity  of  a  legisla- 
tive grant  of  an  exclusive  privilege,  as  a  consid- 
eration, either  good  or  valuable,  Isto  thevalid- 
Ity  of  an  ordinary  contract.  Whenever,  by  ac- 
cepting such  privilege,  the  grantee  becomes 
bound,  by  an  express  or  implied  undertaking, 
to  render  service  to  the  public,  such  undertaking 
will  uphold  the  grant,  no  matter  how  inade- 
quate it  may  be;  for,  the  Legislature  being 
vested  with  power  to  make  grants  of  that  char- 
acter, when  the  public  convenience  demands  it, 
the  legislative  Judgment  is  conclusive,  both  as 
to  the  necessity  for  making  the  grant  and  the 
amount  of  service  to  be  rendered;  and  the  courts 
have  oo  power  to  interfere,  however  inadequate 
the  consideration  or  unreasonable  the  grant  may 

Spear  to  them  to  be.    But  when  they  can  see 
it  the  grantee  of  an  exclusive  privilege  has 
SU 


come  under  no  obligation  whatever  to  serve  the 
public  in  any  manner  in  any  way  connected 
with  the  enjoyment  of  the  grant,  it  Is  their 

duty  to  pronounce  the  grant  void,  as  contra- 
vening that  provision  of  the  Bill  of  Right! 
which  prohibits  the  granting  of  exclusive 
privileges,  except  in  consideration  of  public 
services."  These  observations  were  made  in  a 
case  in  which  It  was  held  that  a  statute  giving 
a  building  association  the  right  to  receive  a 
greater  rate  of  interest  than  was  allowed  by  the 
general  law  was  unconstitutional,  in  that  it  con- 
ferred exclusive  privileges  not  in  consideration 
of  any  public  services  to  be  performed. 

In  Commonwealth  v.  Bacon,  18  Bush,  SIS, 
the  question  was  as  to  the  constitutionality  of 
an  Act  giving  a  strictly  private  corporation, 
which  owed  no  duty  to  the  public,  a  monopoly 
of  an  ordinary  business  in  which  every  citizen 
was  entitled  to  engage  upon  terms  of  equality, 
lis  validity  was  attempted  to  be  sustained  on 
—  a  principle  upon  which  the  grant  of 


ferry  privileges  was  upheld.    But  the  Act  w 
■  Id  to  be  v 

ler  things,  saving: 
highways,  and  the  government  may  perform   [MI 
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._   __  unconstitutional,  the  court,  among 

other  things,  saying:    "Ferries  are  parts  of 
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its  duty  in  establishing  and  maintaining  thei 
through  the  agency  of  private  individuals  c 
corporations,  and  such  agencies  are  representa- 
tives of  government  and  perform  for  it  a  part 
of  its  functions.  And  in  consideration  of  the 
service  thus  performed  for  the  public,  the  gov- 
ernment may  prohibit  altogether  persons  from 
keeping  ferries  and  competing  with  those  it 
has  licensed.  The  establishment  of  public 
highways  being  a  function  of  government,  no 
person  has  a  right  to  establish  such  a  highway 
without  the  consent  of  the  government ;  and 
hence,  in  prohibiting  unlicensed  persons  from 
keeping  a  ferry,  the  government  does  not  in- 
vade the  right  of  even  those  who  own  the  soil 
on  both  sides  of  the  stream." 

In  the  later  case  of  Gommonvmallh  v.  Whippt, 
60  Ky.  272,  where  the  validity  of  a  statute  of 
Kentucky  authorizing  a  particular  person  to 
dispose  of  his  property  by  lottery  was  assailed 
as  a  violation  of  the  before  mentioned  clause  in 
the  BUI  of  Rights,  Pryor,  J.  (Chief  Juttiot 
Lewis  concurring),  said  :  "  This  constitutional 
Inhibition  was  intended  to  prevent  the  exercise 
of  some  public  function,  or  an  exclusive  privi- 
lege affectine  the  Interests  and  rights  of  the 
public  generally,  when  not  In  consideration  of 


leges,  It  nullifies  almost  innumerable  enact- 
ments that  are  to  be  found  in  our  private 
statutes,  sanctioned  in  many  instances  by  every 
department  of  the  State  Government." 

The  precise  question  here  presented  seems 
not  to  have  been  directly  adjudicated  by  the 
highest  court  of  the  State.  But,  as  the  exclo- 
J~~  privileges  granted  to  the  Louisville  Gas 


hich  the  public  might  assume  control,  we  are 
not  prepared  to  say  that  the  grant  was  not  in 
consideration  of  public  services,  within  the 
meaning  of  the  Constitution  of  Kentucky.  We 
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exclusive  privileges  In  question,  exceeded  its 
authority. 
090]        8.  On  behalf  of  the  Citizens'  Gas  Light  Com- 

Gay  it  is  contended  that  the  charter  of  the 
uisville  Gas  Company,  granted  January  30, 
1867,  and  amended  by  the  Act  of  January  22, 
1869,  was  at  all  times  subject  to  alteration  or 
repeal  at  tbe  pleasure  of  the  Legislature.  As- 
suming that  the  Act  of  166?  was  not  a  prolon- 
Kion  of  tlie  corporate  existence  of  the  original 
uisville  Gas  Company,  but  created  a  new 
corporation  by  the  same  name,  It  la  clear  that 
such  charter  was  granted  subject  to  the  pro- 
visions of  a  general  statute  of  Kentucky, 
enacted  on  the  14th  of  February,  1856,  entitled 
"An  Act  Reserving  Power  to  Amend  or  Repeal 
Charters  and  Other  Laws."    That  statute  is  as 

"  §  1.  That  all  charters  and  grants  of  or  to 
corporations  or  amendments  thereof,  and  all 
other  statutes,  shall  be  subject  to  amendment 
or  repeal  at  the  will  of  the  Legislature,  unless 
a  contrary  Intent  be  therein  plainly  expressed 


previously  vestei 

"§  2.  That  when  any  corporation  shall  ex- 
pire or  be  dissolved,  or  its  corporate  rights  and 
privileges  shall  cease  by  reason  of  a  repeal  of 
its  charter  or  otherwise,  and  no  different  pro- 
vision is  made  by  law,  all  its  works  and  prop- 
erty, and  all  debts  payable  to  it,  shall  be  sub- 
ject to  the  payment  of  debts  owing  by  it,  and 
then  to  distribution  among  tbe  members  ac- 
cording ro  their  respective  interests ;  and  such 
corporation  may  sue  and  be  sued  as  before,  for 
the  purpose  of  settlement  and  distribution  as 
aforesaid. 

"§  8.  That  the  provisions  of  this  Act  shall 
only  apply  to  charters  and  Acts  of  incorpora- 
tion to  be  granted  hereafter  :  and  that  this  Act 
shall  take  effect  from  its  passage." 

The  language  of  this  statute  is  too  plain  to 
need  interpretation.  It  formed  a  part  of  the 
charter  of  tbe  new  Louisville  Gas  Company 
when  incorporated  In  1867,  and  the  right  of 
the  Legislature,  by  a  subsequent  Act,  passed  in 
1872,  to  incorporate  another  gas  company  to 
manufacture  and  distribute  gas  in  Louisville, 
by  means  of  pipes  laid,  at  its  own  cost,  in  the 
public  ways  of  that  city,  so  far  from  Impairing 
WT]  the  obligation  of  defendant's  contract  with  the 
State,  was  authorized  by  its  reserved  power  of 
amendment  or  repeal,  unless  it  be  that  the  Act 
of  January  22,  1869,  "  plainly  expressed  "  the 
intent  that  the  charter  of  the  new  Louisville 
Gt*  Company  should  not  be  subject  to  amend- 
ment or  repeal  at  the  mere  will  of  the  Legisla- 
ture. The  judges  of  the  state  court  all  con 
cuired  In  the  opinion  that  no  such  intent  was 
plainly  expressed.  As  this  question  is  at  the 
very  foundation  of  the  Inquiry  whether  the  de- 
fendant had  a  valid  contract  with  the  State,  the 
obligation  of  which  has  been  Impaired  by  sub- 
sequent legislation,  we  cannot  avoid  its  deter- 
mination. Whether  an  alleged  contract  arises 
from  State  legislation,  or  by  agreement  with 


!  between   individuals  exclusively, 

e  obliged,  upon  our  own  judgment  and 

independently  of  the  ad  judication  of  the  state 
court,  to  decide  whether  there  exists  a  contract 

uses. 


within  the  protection  of  the  Constitution  of  tbe 
United  States.  Jtffvrton  Branch  Bank  v.  Btottg, 
1  Black,  488  [66  TL  8.  bk.  17,  L.  ed.  78]  •  Wright-*. 
NagU,  101  IT.  8.794  [Bk.  25,  L.  ed.  6281;  R.  R 
Co.  v.  Palma,  109  Id.  257  [Bk.  27,  L.  ed.  996}. 
After  carefully  considering  the  grounds  upon 
which  the  state  court  rests  its  conclusion,  we 
have  felt  constrained  to  reach  a  different  result 
We  are  of  opinion  that  tbe  Act  of  1869  plainly 
expresses  the  intention  that  the  Company  should 
enjoy  the  rights,  privileges  and  franchises  con- 
ferred by  the  Act  of  1867,  as  modified  and  ex- 
tended by  that  of  1800,  without  its  charter  be- 
ing subject  to  amendment  or  repeal  at  the  win 
of  the  Legislature,  In  ascertaining  die  legis- 
lative intent,  we  attach  no  consequence  to  tlw> 
negotiations  between  the  Louisville  Gas  Coift- 
pany  and  the  city  council  of  Louisville  as  tr 
the  provisions  to  be  embodied  in  an  smendec 
charter  giving  the  Company  exclusive  privileg- 
es after  January  1,  I860;  for,  the  words  of  the 
Act  of  1860  being,  in  our  opinion,  clear  and 
unambiguous,  effect  must  be  given  to  them  ac- 
cording to  their  ordinary  signification.  The 
clause  in  that  Act  declaring  that  "no  alteration 
or  amendment  to  the  charter  of  the  Gas  Com- 
pany shall  be  made  without  the  concurrence  of 
the  city  council  and  the  directors  of  the  Gas 
Company,"  plainly  expresses,  as  we  think,  the 
intention  that  tbe  Company's  charter  should 
not  be  amended  or  repealed  "at  the  will  of  the  r. 
Legislature."  When  the  Legislature  declared  l 
that  there  shall  be  no  alteration  or  amendment 
without  the  concurrence  of  the  city  council  and 
the  directors  of  the  Company,  it  must  have  in- 
tended to  waive,  with  respect  to  that  Company, 
her  absolute  power  reserved  by  the  Act  of  1856, 
of  amending  or  repealing  charters  of  incorpo- 
rations thereafter  granted.  The  language  used 
is  wholly  inconsistent  with  any  other  purpose 
than  to  withdrawits charter  from  the  operation 
of  that  Act,  so  far  as  to  make  the  right  of 
amendment  or  repeal  subject,  not  to  tbe  mere 
will  of  the  Legislature,  but  in  the  first  instance 
to  (be  concurrence  of  the  city  council  and  the 
directors  of  tbeGas  Company.  If  there  us  be 
no  amendment  or  repeal  without  the  concur- 
rence of  the  city  council  and  the  directors  of 
the  Company,  then  it  cannot  be  said  that  ■neb 
amendment  or  repeal  depends  entirely  upon 
the  will  of  the  Legislature,  as  declared  In  the 
Act  of  1866.  It  was  as  if  the  Legislature  had 
said  ;  "As  the  municipal  government  of  Louis- 
ville and  the  Company  are  agreed  the  latter 
may  enjoy  the  rights,  privileges  and  franchises 
granted  by  it*  charter  for  the  whole  term  of 
twenty  years,  unless  before  the  expiration  of 
that  period  the  city  council  and  its  director™ 
concur  in  asking  alterations  or  amendments, 
which  will  be  made  if,  In  the  judgment  of  the 
Genera]  Assembly,  the  public  interests  will  be 
thereby  promoted." 

3.  But  it  is  argued  that,  as  tbe  defendant's 
charter  of  1867  conferred  upon  it  no  exclusive 
privileges,  the  granting  of  such  privileges  in 
tbe  Act  of  1869  was  without  consideration,  and 
is  to  be  deemed  s  mere  gratuity.  To  this  it  Is 
sufficient  to  answer  that,  apart  from  the  public 
services  to  be  performed,  the  obligations  of  the 
Company  were  enlarged  by  the  Act  of  1869, 
and  its  rights  under  that  of  1867  materially  les- 
sened and  burdened  In  the  following  particu- 
lars :  The  amended  charter  limited  the  profits 

g[e*» 
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of  the  Company  to  12  per  cent  pe 
on  the  par  value  of  its  stock,  2  pel 
which  was  required  to  be  used  for  a: 
and  not  to  be  capitalized,  except  at  U 
each  five  years,  while,  under  the  origi 
tar,  the  only  limitation  upon  the  pri 
charged  private  consumers  was  that  thi 
690)  not  exceed  the  average  charges  in  Phil 
Baltimore,  Cincinnati,  Chicago  and  & 
the  amended  charter  limited  the  amov 
annually  charged  the  city  per  lamp  h 
matter  what  its  actual  cost  was,  wni 
the  original  Charter,  the  Company  wai 
to  charge  the  city  for  the  actual  cost  o 
ing,  lighting  and  extinguishing  Ian 
however,  exceeding  the  average  charf 
before  mentioned  cities ;  and,  by  the 
charter,  the  Company  was  required  t 
Its  mains  when  its  income  from  ligh 
amount  to  7  per  cent  on  such  ex 
while  under  the  original  charter  sue 
aions  were  not  required  unless  it*  incoi 


from  would  pay  8  per  cent    Thee) 

■ions  upon  the  part  ot .__  _, 

of  a  substantial  character,  and  cons 


the  Company  « 


sufficient  consideration  to  uphold  the 
exclusive  privileges.    If  the  consider 

Krs  now  to  be  Inadequate,  upon 
is,  that  was  a  matter  for  iegislati 
initiation,  behind  which  the  courts  si 
attempt  to  go. 

4.  These  preliminary  matters  being 
of,  and  without  referring  to  some  me 
cussed  by  counsel  but  not  fairly  ariaii 
pleadings,  or  in  any  evidence  In  the  c 
clear  that,  upon  the  main  issue,  this  c 
termined  by  the  principles  announced  i 


leant  Oa*  Light  Company  v.  TheLouisk 
and  Heat  Producing  and  Manufacturer, 
ny  [pott],  just  decided.  For  the  reas 
suited ,  and  which  need  not  be  repeal 
we  are  of  opinion  that  the  grant  to  tL 
Tille  Gas  Company,  by  the  Act  of  Jai 
186W,  amendatory  of  the  Act  of  Jan 
1867,  of  the  exclusive  privilege  of  erei 
establishing  gas  works  in  the  city  of  I 
during  the  continuance  of  its  chartc: 
▼ending  coal  gas  lights,  and  supply 
municipality  and  its  people  with  gas") 
of  public  works,  that  is,  by  means 
mains  and  conduits  placed  in  and  i 
streets  and  public  ways,  constitutes  a 
between  the  State  and  that  Company 
gallon  of  which  was  impaired  by  tin 
of  the  Citizens'  Gas  Light  Compai 
charter  of  the  latter  Company  is,  tlier 
operative,  in  respect  of  these  matters, 
rOO]  least,  the  exclusive  privileges  gra 
Louisville  Gas  Company  cease,  acct 
the  provisions  of  its  charter.  As  the 
the  plaintiff's  suit  was  to  obtain  a  A 
Joining  the  defendant  from  claiming  i 
rising  the  exclusive  privileges;  so  gran 
the  Judgment  of  the  Louisville  Chanw 
dismissing  the  bill  should  have  been 


that  of  the  court  of  original  juritdietioi 

reverted,  and  the  eaute  remanded  foi 

proceeding*  not  inamtittent  with  this  o 

Trueoopy.    Teat: 

James  H.  MoKeuney,  Clerk,  Sup,  Cc 


Oct.  Teh*. 

NEW  ORLEANS  OA8  LIGHT  COM- 
PANY, Appt., 

LOUISIANA  LIGHT  AND   HEAT   PRO- 
DUCING AND  MANUFACTURING  COM- 
PANY et  At. 
[See  8.  C  Beporter'a  hL.mo-OTU 

(hnitituticnal  law — obligation  of  contract* — Im- 
pairment of—  the  New  Orleant  Qa*  Light 
Company— endu*' 
— Oonttitation  <g 
monopoly  feature*  of  emitting  corporation* — 
eornoiidation  of  corporation*. 

1.  The  New  Orleans  Go*  Light  Company,  a  oor. 
potation  of  LonWaa  formed  by  the  union  of  a 
corporation  of  the  same  name  with  the  Crescent 
City  Oas  Light  Company,  has,  by  its  charter,  the 
exclusive  privilege  of  supplying  gas  to  the  City  ana 
people  of  New  Orleans,  by  means  of  pipes,  malm 
and  oondults  laid,  at  ID  awn  oost,  In  the  streets  and 
other  public  ways  ot  that  city. 

t.  Before  the  adoption  of  the  prei 

of  that  8tat#  the  legislature  had  ai 

to  a  private  corporation  an  inclusive  pri  v 
that  character,  and  *uoh  grant  constitute! 
tract,  the  obligation  of  which  ear      '  ' 
by  a  state  law. 

8.  The  manufacture  and  distribution  of  gas  by 
meana  of  pipes,  mains,  and  oondults,  placed,  under 
legislative  authority,  In  the  public  ways  of  a  mu- 
nicipality. Is  not  an  ordinary  business,  In  which 
everyone  may  engage,  as  of  oommOD  right.  tt| 


ms  of  equality ;   but  I*  a  franchise  relating  to 
.tiers  of  which  the  public  may  assume  confroL, 
1,  when  not  forbidden  by  the  organic  law  of  the 
nmte.  may  be  granted   by  tbe  l-aglnlnture.  as  a 
Dieane  Of  accomplishing  nubile  object*,  to  whomso- 
ever, and  upon  what  terms,  It  pleases. 

4.  Tbe  grant  of  the  exclusive  privilege  In  ques- 
tion 1*  none  the  less  a  contract  because  the  manu- 
facture and  distribution  of  gas,  when  not  subjected 
to  proper  supervision,  may  work  injury  to  the  pub- 
lic ;  for  such  a  grant  does  not  restrict  the  power 
of  the  State  to  establish  and  enforce  regulations, 
not  Inconsistent  with  the  essential  rights  given  to 
the  company  by  its  charter,  which  may  be  neces- 
sary for  the  protection  of  the  public  against  injury, 
whether  arising  from  the  want  of  due  care  In  the 
conduct  of  the  business,  or  from  an  Improper  use 
of  streets  In  laying  gas  pipes,  or  from  the  failure 
of  the  grantee  to  furnish  gas  of  the  required  qual- 

□  upon  state  laws 


«  Involved  In  the  exeen- 

preseot  Constitution  of 
nunopoly  features  of  ex- 

than  railroad  corpora- 
>eot  of  the  charter  of  tbe 
ompany.  Tbe  State  can 
tlon  of  a  contract  by  her 


■  are  as  fully  pn 

ion  against  Impairment 
tela  between  Individuals 

lao.  ia] 

30.1S85.  Decided  Dee.  7, 188$. 


•Head  notes  by  Mr.  Justice  ELuslaji 


■-  Peck,  10  U.  8.  is 

"'same?  legitat&e  grant  of  exctuMoe  Drteflsags;  eo- 
UMty  o/.  See  the  preceding  and  following  cases. 
m*  flso  Ooolay,  Const.  11m.,  Hh  e*U  saUtC 


N.  O.  Gas  Libbt  Co.  r.  Loutsiaka  Light,  wrc.  Kfo.  Go, 


650-978 


The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

ifrttrt.  John  A.  Campbell  and  W.  D. 
Shipm&n,  for  appellant. 

ifr.  E.  Howard  McCalob,  for  appellee: 

The  manufacture  and  sale  of  illuminating  gas 
to  the  City  Of  New  Orleans  comes  within  Its 
police  power.  The  grant  of  the  exclusive 
privilege  was  made  under  that  power. 

One.  City  Gat  Go.  v.  if.  (Menus  Gat  Go.  2J7 


B.  652  (Bk.  24,  L.  ed.  531);  see,  also,  Beer  _  . 
Mae*. 97 U.  S.  38  (Bk.  24,  L.  ed.  888);  Bloomflttd 
A  Oat  Light  Go.  v.  Richardson,  68  Barb.  487. 

A  mere  license,  subject  to  modification, 
change  or  withdrawal  at  but  time,  is  the  only 
bargain  the  State  can  enter  into  with  reference 
to  matters  embraced  within  its  police  power. 

Butchers  Union  Co.  v.  Crescent  City  Oo.  Ill 
U.  8.  746  (Bk.  28,  L.  ed.  085);  Stan*  y.  Mi**i+ 
tippi,  101  D.  S.  614  (Bk.  25,  L.  ed.  1079). 

Exemptions  from  taxation,  exclusive  privi- 
leges, monopoly  rights  contained  in  the  charter 
of  a  corporation, 


to  a  company  created  by  consolidation  out  of 
previously  existing  companies,  even  though  one 
of  them  originally  possessed  such  extraordinary 


prerogatives,  immunities  and  powers. 

Shield*  v.  Ohio,  85  U.  B.  318  (Bk.  24,  L.  ed. 
807);  R.  B.  Got.  v.  Gainst,  87  U.  8.  897JBk.  24, 
L.  ed.  1091);  R.  R.  Go.  v.  Georgia,  98  U.  8.  858 

gk.  35,  L.  ed.  185);  Hoge  v.  R   R.  Co.  09  U.  B. 
9  (Bk.  25,  L.  ed.  808);  R.  R.  Co.  v.  Maine,  96 
U.  S.  509  (Bk.  24,  L.  ed.  840). 

Mr.  JvtUee  Hatrlani  delivered  the  opinion 

of  the  court: 

The  Louisiana  Light  and  Heat  Producing 
and  Manufacturing  Company,  a  corporation  in 
Louisiana,  was  organized  in  the  year  1881,  by 
H.  8,  Jackson,  W.  Van  Benthusen,  and  their 
associates,  under  a  general  law  providing  for 
the  formation  of  corporations  for  certain  pur- 
poses, among  which  are  the  construction  and 
maintenance  of  works  for  supplying  cities  or 
towns  with  gas.  These  associates  and  their 
successors,  transferees  and  assigns  had  pre- 
viously been  authorized,  by  an  ordinance  of  the 
common  council  of  New  Orleans  passed  Jan- 
nary  20,  1881,  for  the  period  of  fifty  years,  and 
upon  specified  conditions,  to  lay  mains,  pipes, 
and  conduits  In  the  streets,  alleys,  sidewalks, 
bridges,  avenues,  parks,   gardens,   and  other 


E laces  in  that  city,  for  the  purpose  of  supply- 
ig  the  public  with  gas.  Among  the  condi- 
tions was  one  to  the  effect  that  the  rights  and 


privileges  defined  in  the  ordinance  were  granted 
and  accepted  without  liability  upon  the  part  of 
the  city  to  any  other  gas  company  to  which 
franchises  had  been  granted  by  legislative  en- 
actment. The  consideration  to  be  paid  for  these 
privileges  was  the  sum  of  $20,000. 

The  benefit  of  this  municipal  grunt  having 
been  transferred  to  the  Louisiana  Light  and 
Heat  Producing  and  Manufacturing  Company, 
and  that  Corporation  being  about  to  proceed 
with  the  construction  of  its  mains,  pipes,  and 
conduits,  the  present  suit  was  commenced 
against  It  and  its  directors  in  the  Civil  District 
Court  of  the  Parish  of  New  Orleans,  by  the 
New  Orleans  Gas  Light  Company,  which  had 
been  created,  at  will  be  presently  explained,  by 
115  U.  8.  U.S.,  Book  29. 


the  consolidation  of  other  corporations.     The 

Slainttff  claims  to  be  entitled,  for  the  term  of 
fty  years  from  April  1,  1875,  to  the  sole  and 
exclusive  privilege  of  manufacturing  and  dis- 
tributing gas  in  that  city  by  means  of  pipes, 
mains,  and  conduits  laid  in  Its  streets,  to  such 
persons  or  corporate  bodies  as  may  choose  to 
contract  for  the  same.  The  relief  asked  is  a 
decree  perpetually  enjoining  defendant  from 
digging  up  the  streets,  and  other  public  ways 
or  places  of  the  city  for  the  purpose  of  laying 
pipes,  conduits,  or  mains  for  supplying  illumi- 
nating gas,  and  from  asserting  any  right  to  do 
so  until  after  the  lapse  of  fifty  years  from  the 
latter  date. 

An  application  for  an  injunction  having  been 
denied,  the  suit  was  thereafter  removed  By  the 
plaintiff  Into  the  Circuit  Court  of  the  United 
States,  upon  the  ground  that  it  was  one  arising 
under  the  Constitution  of  the  United  States. 
In  the  latter  court  a  bill  was  filed,  so  as  to  con- 
form to  the  general  rules  of  equity  practice. 

A  statement  of  the  history  of  the  corpora- 
tions concerned  in  the  before  mentioned  consoli- 
dation is  necessary  to  a  clear  understanding  as 
well  of  the  grounds  upon  which  the  court  below 
proceeded,  as  of  the  questions  argued  iu  this 

Bv  an  Act  of  the  Legislature  of  Louisiana, 
passed  April  1,  1635,  the  New  Orleans  Gas 
Light  and  Banking  Company  was  incorporated 
and  was  given  "the  sole  and  exclusive  privilege 
of  vending  gas  lights  in  the  City  of  New  Or- 
leans and  its  faubourgs  and  the  City  of  Lafay- 
ette, to  such  persons  or  bodies  corporate  who 
may  voluntarily  choose  to  contract  for  the 
same;"  to  which  end  it  was  authorized  to  lay 
pipes  or  conduits  at  Its  own  expense  in  any  of 
the  public  ways  or  streets  of  those  localities, 
having  due  regard  to  the  public  convenience. 
The  right  was  reserved  to  the  city,  after  the 
expiration  of  forty  years,  to  buysuch  gas  works 
as  the  company  constructed,  and  pay  for  the 
same  in  city  bonds.  If  the  city  de"'""*-*  *"  •"■"- 
chase,  then  its  bonds  which  the  c 


city  bonds.    If  the  ci  t  v  declined  to  pur- 
hen  its  bonds  which  the  company  had 
received  in  payment  of  lis  subscription  of  stock 


renewed  for  twenty  years. 

By  amendments  of  its  charter  made  in  1845 
and  1854,  the  company's  right  to  engage  in 
banking  was,  by  its  consent,  withdrawn,  and 
the  remaining  rights  granted  by  the  original 
Act  were  continued  to  the  corporation  under 
the  name  of  the  New  Orleans  Gas  Light  Com- 
pany, to  be  enjoyed  until  April  1,  1875,  when 
its  corporate  privileges  were  to  expire.  This 
change  was  made  subject  to  the  condition  that 
the  Company  should  assume  all  the  debts  and 
engagements  of  the  original  company,  release 
its  claims  against  the  Charity  Hospital,  and, 
during  the  continuance  of  its  charter,  furnish 
that  institution  with  necessary  gas  and  fixtures 
free  of  charge.  By  amendments  made  in  1860 
its  charter  was  extended  to  April  1,  1895,  the 
exclusive  privileges  granted  by  the  original 
charter  not,  however,  to  exlsLbeyond  the  time 
fixed  in  the  Act  of  incorporation. 

By  an  Act  approved  April  20, 1870,  an- 
other company,  under  the  name  of  the  Cres- 
cent City  Gas  Light  Company,  was  incorpo- 
rated. The  charter  provided  that  that  com- 
pany, its  successors  and  assigns,  should,  for 
fifty  years  from  the  expiration  of  the  char- 
ter  of  the  New  Orleans  Gas  Light  Company 
83  ,g|(*W 
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have  the  sole  and  exclusive  privilege  of  mak- 
ing and  supplying  gas  lights  in  the  City  of 
New  Orleans,  by  mesne  of  pipes  or  conduits 
laid  in  the  streets,  to  such  persona  or  bodies 
corporate  as  might  voluntarily  choose  to  con- 
tract for  it.  By  a  subsequent  enactment,  in 
1873,  it  was  given  authority  to  issue  bonds  to 
an  amount  not  exceeding  $1,000,000,  secured 
by  mortgage  of  its  works  and  property;  and  it 
was  declared  that  the  charter  of  the  New  Or- 
leans Gas  Light  Company  should  expire  on 
April  1,  1875,  from  which  latter  date,  and  for 
the  term  fixed  in  the  Act  of  1870,  the  franchise 
and  privileges  granted  to  the  Crescent  City 
Gas  Light  Company  were  confirmed. 

By  a  Judgment  rendered  February  1, 1870,  In 
a  suit  brought  by  the  Crescent  City  Gas  Light 
Company  against  the  New  Orleans  Oas  Light 
Company,  and  which  involved  their  respective 
rights  to  manufacture  and  sell  gas  In  New  Or- 
leans, the  Supreme  Court  of  the  State  held  that 


the  former  company  "has  the  sole  and  exclu- 
sive privilege  to  make  and  sell  illuminating. 
in  the  City  of  New  Orleans  for  fifty  years  ir 


1st  April)  187fi;"aJso,  that  the  Act  of  March  . 
I860,  extending  the  charter  of  the  New  Orleans 
Gas  Light  Company  from  April  1,  1875,  until 
April  1,  1865,  "  is  unconstitutional  and  void," 
as  having  a  title  that  did  not  declare  the  object 
of  the  Act.  The  latter  Company  was  also  en- 
joined from  conducting  business  after  April  1, 
1870,  while  the  other  company  was  confirmed 
In  its  exclusive  right,  after  that  date,  to  manu- 
facture and  distribute  gas  in  New  Orleans. 
Oracent  City  Oat  Light  Co.  v.  New  Orleant 
Gat  Light  Co.  37  La.  Ann.  188. 

The  bill  sets  out  the  foregoing  facta,  and 
alleges  that  during  February  and  March,  1870, 
the  directors  of  the  two  Companies,  by  means 
of  conferences  with  each  other  and  with  their 
respective  stockholders,  concluded  to 

date  the  two  corporations  under  the .. 

the  New  Orleans  Gas  Light  Company,  which 
should  hold  and  enjoy  the  rights,  privileges, 
franchisee  and  property  of  each;  that  they  de- 
termined the  amount  of  its  capital,  the  num- 
ber of  directors,  and  the  persons  to  compose  a 
board  before  an  election;  that  the  two  boards 
made  an  agreement,  in  writing,  to  which  the 
owners  of  all  the  stock  of  either  company  have 
assented;  that  there  has  been  no  contestation  by 
any  stockholder  of  either  of  the  two  corpora- 
tions of  the  consolidation  or  consolidation 
agreement;  that  "there  was  a  formal  vote,  com- 
prising more  than  three  fifths  of  all  owners  of 
stock,  ratifying  and  confirming  the  articles, 
and  the  agreement  and  certificate  of  consolida- 
tion have  been  filed  and  recorded  In  the  office 
of  the  Secretary  of 

lion  thus  organized  . 0  , 

from  the  29th  of  March,  1875,  has  manufact- 
ured and  sold  gas  throughout  New  Orleans 
without  Question  or  opposition,"  supplying  the 
city,  its  officers,  the  officers  of  the  State,  and 
the  public  generally,  and  collecting  its  month- 
ly bills;  that  there  has  been  no  suit  by  the 
State  or  the  city  questioning  its  capacity  as  a 
corporation,  or  its  title  to  all  the  franchises, 


right  aforesaid  has  existed  from  the  agreement 
ofthe  2Sth  of  March,  1876;"  that  the  State  rei 
lariy  assessed  the  properly  of  to* 
•18 


that  the  City  of  New  Orleans,  In  like  man 
ner,  assessed  the  consolidated  Company,  and  re- 
quired from  it  the  performance  of  the  obliga- 
tions of  its  charter  In  supplying  gas  through- 
out the  city  and  on  the  public  streets  and  in 
public  buildings  ever  since  the  before  men- 
tioned consolidation. 

The  defendants  filed  a  demurrer  and  plea  to 
the  bill.  The  case  was  determined  upon  the 
demurrer,  which  was  sustained  and  the  Dill  dis- 
missed, without  any  mention  being  made  of 
the  plea. 

The  circuit  court  was  of  opinion  that  the 
consolidation  was  entirely  without  legal  au- 
thority, and  consequently  that  there  Is  in  law 
no  such  Corporation  aa  the  one  which  instituted 
this  suit.  Upon  that  ground  alone  the  bill  was 
dismissed. 

The  effect  of  the  consolidation  of  March  29, 
1875,  is  the  first  question  to  be  considered. 

By  an  Act  ofthe  General  Assembly  of  Louisi- 
ana of  December  12, 1874,  entitled  "An  Act 
to  Authorize  the  Consolidation  of  Business  or 
Manufacturing  Corporations  or  Companies," 
it  is  provided;  "That  any  two  business  and 
manufacturing  corporations  or  companies  now 
existing  under  general  or  special  law,  whose 
objects  and  business  are  in  general  of  the 
same  nature,  may  amalgamate,  unite  and  con- 
solidate said  corporations  or  companies,  and 
form  one  consolidated  company,  holding  and 
enjoying  all  the  rights,  privileges,  powers, 
franchises   and  property  belonging  to  each, 


be  made  by  agreement  in  writing,  by  or  under 
the  authority  of  the  board  of  directors,  and  the 
assent  of  the  owners  of  at  least  three  fifths  of 
the  capital  stock  of  each  of  said  corporations  or 
companies,  and  a  certificate  of  the  fact  of  sucti 
consolidation,  with  the  name  of  the  consolidat- 


such  consolidation  shall  in  any  manner  affect 
or  impair  the  right  of  any  creditors  of  either 
of  said  companies.  In  the  agreement  of  con- 
solidation the  number  of  directors  of  the  con- 
solidated company  shall  be  specified,  and  the 
capital  stock  may  be  any  amount  agreed  upon 
by  the  companies  or  corporations,  and  set  forth 
In  the  articles  of  consolidation." 

It  will  be  observed  that  a  consolidated  com- 
pany formed  under  this  Act  acquires  all  the 
rights,  privileges  and  franchises  possessed  by 
its  constituent  companies. 

It  is  contended— and  such  was  the  view 
taken  by  the  circuit  court — that,  as  the  origi- 
ns! New  Orleans  Gas  Light  Company  bad,  un- 
til April  1,  1875,  the  exclusive  right  to  manu- 
facture and  distribute  gas  inNew  Orleans,  and 
as  the  like  exclusive  right  of  the  Crescent  City 
Gas  Light  Company  did  not  come  into  exist- 
ence until  that  day,  the  lal 
not,  when  the  Act  of  1874  w 


another  company. 

In  this  interpretation  of  the  statute  we  do  not 
concur.    The  original  and  ■SMuflao'  ehiiten  of 
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the  Crescent  City  Qu  Llgbt  Company  invested 
It  with  powers  ot  an  important  character,  co- 
ol being  effectively  exerted  prior  to  the 
ge  of  the  general  statute  of  1874.  By  the 
Act  of  April  30,  1870,  It  was  authorized,  after 
its  passage,  to  lay  pipes  or  conduits  in  any  of 
the  streets  or  alleys  of  the  City  of  New  Orleans. 
Upon  Its  organisation.  It  was  entitled  to  ac- 
quire and  hold  property  for  all  the  objects  of 
Its  creation,  to  construct  works,  purchase  ma- 
chinery, provide  materials,  and  make  such 
preparations  as  were  required  to  put  it  In  readi- 
ness to  enjoy  the  exclusive  privilege  of  supply- 
ing the  city  and  its  inhabitants  with  gas  on 
and  after  April  1, 1875.  After  its  incorpora- 
tion it  could  have  made  contracts,  obtained 
capital,  and  raised  money  upon  bonds  secured 
by  mortgage  of  its  works  and  property  then  or 
thereafter  acquired.  At  the  passage  of  the 
Consolidation  Act  it  waa  entitled  to  exert  the 
power*  given  by  its  charter,  except  that  It  could 
not,  before  April  1, 11175,  encroach  upon  the 
exclusive  privileges  granted  to  the  other  Com- 
pany. With  the  consent  of  the  latter  Company, 
it  could  even  prior  to  that  date  have  manufact- 
ured and  sold  gas  to  the  city  and  to  Its  Inhabit- 
ants: for,  as  declared  in  the  Civil  Code  of 
Louisiana  (art  11),  "  In  all  cases  in  which  it 
is  not  expressly  or  impliedly  prohibited,  they 
(Individuals)  can  renounce  what  the  law  has  es- 
tablished in  their  favor,  when  the  renunciation 
does  not  affect  the  rights  of  others,  and  Is  not 
contrary  to  the  public  good."  Without  such 
consent,  the  Crescent  City  Gas  Light  Company 
could  after  its  organization  have  engaged  in 
the  manufacture  and  distribution  of  gas  in  those 
parts  or  districts  of  New  Orleans  not  Included 
in  the  charter  of  the  old  company.  Pontc/tar- 
train  S.  JR.  Co.  v.  Lafayette  &  P.  R.  S.  Co.  10 
La.  Ann.  742.  For  these  reasons,  we  are  of 
opinion  that,  on  the  passage  of  the  Act  of  1874, 
and  within  a  reasonable  interpretation  of  Its 
language,  the  Crescent  City  Gas  Light  Company 
was  an  "  existing  "  business  or  manufacturing 
corporation,  entitled  to  "amalgamate,  unite, 
and  consolidate"  with  any  like  corporation  hav- 
ing objects  and  business  in  general  of  the  same 
nature.  In  so  holding,  It  la  not  perceived  that 
violence  Is  done  to  any  considerations  of  public 
policy  which  could  be  supposed  to  have  prompt- 
ed the  Act  of  1874,  or  the  legislation  relating 
to  the  two  companies. 
[SIT]  These  views  give  effect  to  the  decision  of  the 
Supreme  Court  of  the  State  in  Fie  y.  The  New 
(mean*  Oat  Light  Company,  30  La.  Ann.  418, 
which  was  determined  after  the  decree  in  the 
circuit  court  had  been  passed.    One  of  the 

Seatlons  related  to  Fee's  rights  In  the  consoli- 
ted  Company  by  virtue  of  his  ownership  of 
stock  in  the  Crescent  City  Gas  Light  Company. 
The  report  of  that  case  shows  that  the  articles 
of  consolidation  were  before  the  court,  and  that 
their  legal  effect  was  considered  with  reference 
to  the  provisions  of  the  Act  of  1874.  Mr.  Jus- 
Mat  Fennei-,  speaking  for  the  court,  said:  "On 
the  89th  of  March,  1875,  the  New  Orleans  Gas 
Light  Company,  and  the  Crescent  City  Gas 


and  consolidated  themselves  into  one  consoli- 
dated company  In  pursuance  of  the  provisions 
of  an  Act  of  the  General  Assembly,  No.  1R7  of 
1875,  entitled  'An  Act  to  Authorize  the  Con- 
1UU.8. 


solidation  of  Business  or  Manufacturing  Corpo- 
ratloosor  Companies.'  *  *  *  All  requirements; 
of  the  Act  were  fully  complied  with.  •  •  • 
The  articles  of  consolidation,  and  the  legisla- 
tive Act  by  the  authority  of  which  they  were 
executed,  evidently  present  a  case  of  complete 
and  perfect  amalgamation,  the  effect  of  which 
was,  under  American  authorities,  to  terminate 
the  existence  of  the  original  corporations,  to 
create  a  new  corporation,  to  transmute  the 
members  of  the  former  into  members  of  the) 
latter  and  to  operate  a  transfer  of  the  property, 
rights,  and  liability  of  each  old  company  to  the 
new  one.  •  •  •  These  authorities,  and  the 
reason  of  the  matter,  satisfy  us  that  plaintiff 
can  and  must  look  to  the  defendant  company 
foi  the  satisfaction  of  whatever  rights  he  has 
against  the  Crescent  City  Gas  Light  Company, 
in  the  mode  and  on  the  terms  provided  In  the 
articles  of  consolidation."  Again:  "The  lav 
conferred  upon  three  fifths  of  his  fellow  stock- 
holders the  power  to  effect  a  consolidation  with- 
out his  consent,  and  even  against  bis  will:  and 
he  is  bound  by  that  consolidation,  and  by  the 
legal  effects  thereof,  which  we  have  heretofore 
stated."  If  the  view  taken  by  the  circuit  court 
be  correct,  then  the  consolidation  between  these 
companies  could  not,  sa  adjudged  by  the  Su- 
preme Court  of  Louisiana,  have  affected  Fee's  [MB] 
rights,  and  compelled  him  to  look  to  the  con- 
solidated Company  for  the  satisfaction  of  his 
claims  as  a  stockholder  in  the  Crescent  City 
Gas  Light  Company. 

This hrings  us  to  tie  consideration  of  questions 
more  difficult.  It  is  contended  that  the  right 
granted  to  the  Crescent  City  Gas  Light  Com- 
pany, of  manufacturing  ana  distributing  illu- 
minating gas,  and  now  enjoyed  by  the  consoli- 
dated Company,  was  abrogated  to  the  extent 
that  it  was  made  exclusive  by  that  article  of 
the  Constitution  of  Louisiana  of  167S  which, 
while  preserving  rights,  claims  and  contracts 
then  existing,  provided  that  "the  monopoly 
features  in  the  charter  of  any  corporation  now 
existing  In  this  State,  save  such  as  may  be  con- 
tained in  the  charter  of  railroad  com  pimieu,  are 
hereby  abolished;'*  and  that  such  article  is  not 
In  violation  of  the  provision  of  the  Constitution 
of  the  United  States,  which  forbids  a  State  to 
pass  a  law  impairing  the  obligation  of  con- 
tracts. 

These  propositions  have  received  the  careful 
consideration  which  their  Importance  demands. 

It  Is  true,  as  suggested  in  argument,  that  the 
manufacture  and  distribution  of  Illuminating 
gas,  by  means  of  pipes  or  conduits  placed,  un- 
der legislative  autboritv,  in  the  streets  of  a  town 
or  city.  Is  a  business  of  a  public  character.  Un- 
der proper  management  the  business  contrib- 
utes very  materially  to  the  public  convenience, 
while,  In  the  absence  of  efficient  supervision,  It 
may  disturb  the  comfort  and  endanger  the 
health  and  property  of  the  community.  It  also 
holds  Important  relations  to  the  public,  through 
the  facilities  furnished,  by  the  lighting  of 
streets  with  gas,  for  the  detection  and  preven- 
tion of  crime.  An  English  historian,  contrast- 
ing the  London  of  his  day  with  the  London  of 
the  time  when  its  streets,  supplied  only  with 
oil  lamps,  were  scenes  of  nightly  robberies, 
says  that  "  the  adventurers  in  gas  lights  did 
more  for  the  prevention  of  crime  than  the  gov- 
I  eminent  had  done  line*  the  days  of  Alfred." 
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Knight,  vol.  7,  chap.  SI,  Macaulay,  chap.  8. 
Municipal  corporations  constitute  a  part  of  the 
civil  government  of  the  State,  and  their  streets 
are  highways  which  it  Is  the  province  of  gov- 
ernment by  appropriate  means  to  render  safe. 
To  that  end  the  lighting  of  streets  is  a  matter 
950]  of  which  the  public  may  assume  control.  Tor 
these  reasons,  and  the  necessity  of  uniform 
regulations  for  the  manufacture  and  distribu- 
tion of  gas  for  use  by  the  community,  we  are 
of  opinion  that  the  supplying  of  it  to  the  City  of 
New  Orleans,  and  to  its  inhabitants,  by  the 
means  designated  in  the  legislation  of  Louisi- 
ana, was  an  object  for  which  the  State  could 
rightfully  make  provision.  Authority  for  the 
position  that  the  supplying  of  gas  to  a  city  and 
Its.  people  may  become  a  public  purpose  is 
found  in  New  Ortean*  v.  Clark,  95  Q.  S.  603 

Kk.  24,  L.  ed.  622].  That  case  involved  the  lia- 
Ity  of  a  municipal  corporation  upon  coupon 
bonds  Issued  to  the  company  which  had  under- 
taken, for  a  valuable  consideration,  to  light  its 
streets  with  gas.  Mr.  Justice  Field,  delivering 
the  opinion  of  the  court,  said:  "A  private  cor- 
poration, as  well  as  Individuals,  may  be  em- 
ployed by  a  city  in  the  construction  of  works 
needed  for  the  health,  comfort,  and  conven- 
ience of  its  citizens;  and  though  such  works 
may  be  used  by  the  corporation  for  Its  own 
gain,  yet,  as  they  advance  the  public  good,  the 
corporation  may  be  properly  aided  In  their  con. 
struction  by  the  city;  and  for  that  purpose  its 
obligations  may  be  issued,  unless  some  constitu- 
tional or  legislative  provision  stands  in  the 
way."  Legislation  of  that  character  Is  not  liable 
to  the  objection  that  it  Is  a  mere  monopoly,  pre- 
venting citizens  from  engaging  in  an  ordinary 
pursuit  or  business  open  as  of  common  right 
to  all,  upon  terms  of  equality;  for,  the  right  to 
dig  up  tie  streets  and  other  public  ways  of 
New  Orleans,  and  place  therein  pipes  and  mains 
for  the  distribution  of  gas  for  public  and  private 
use,  is  a  franchise,  the  privilege  of  exercising 
which  could  only  be  granted  by  the  Stale,  or  by 
the  municipal  government  of  that  city  acting 
under  legislative  authority.  Dillon's  Municipal 
Corp.  8d  ed.  §  691;  State  v.  Cincinnati  Gat  Co. 
18  Ohio  8L  262.  See  »1bo  Bottom.  Richardson, 
IB  Allen,  146. 

To  the  same  effect  is  the  decision  of  the  Su- 
preme Court  of  Louisiana,  in  Oreteent  City  Oat 
Light  Co.  v.  JK  0.  67m  Light  Co.  27  La.  Ann. 
14T,  in  which  it  was  said:  "The  right  to  operate 
gasworks,  and  to  illuminate  a  city,  is  not  an  an- 
cient or  usual  occupation  of  citizens  generally. 
J80]  No  one  has  the  right  to  dig  up  the  streets,  and 
lay  down  gas  pipes,  erect  lamp-poets,  and  car- 

Son  the  business  of  lighting  the  streets  and 
e  houses  of  the  City  of  New  Orleans,  without 
special  authority  from  the  sovereign.  It  is  a 
franchise  belonging  to  the  State,  and,  in  the 
exercise  of  the  police  power,  the  State  could 
carry  on  the  business  Itself  or  select  one  or  sev- 
eral agents  to  do  so." 

It  will  therefore  be  assumed,  in  the  further 
consideration  of  this  case,  that  the  charter  of 
the  Crescent  City  Gas  Light  Company— to 
whose  rights  and  franchises  the  present  plain- 
tiff has  succeeded — so  far  as  it  created  a  cor- 
poration with  authority  to  manufacture  gas  and 
to  distribute  the  same  by  roeaas  of  pipes,  mains 
and  conduits,  laid  in  the  streets  and  other  pub- 
lic ways  of  New  Orleans,  constituted,  to  use 


the  language  of  this  court  in  the  esse  of  the  Dei- 
aware  Railroad  Tax,  18  Wall.  906  [85  TJ.  S.  bk. 
31,  L.  ed.  888],  "a  contract  between  the  State 
and  its  corporators,  and  within  the  provision  of 
the  Constitution  prohibiting  legislation  im- 
pairing the  obligation  of  contracts,"  and  there- 
fore "equally  protected  from  legislative  inter- 
ference, whether  the  public  be  interested  In  the 
exercise  of  its  franchise,  or  the  charter  be 
granted  tor  the  sole  benefit  of  Its  corporators." 
Bee  also  Greenwood  v.  Freight  Co.  106  CI.  S.  20 
[Bk.  26,  L.  ed.  964];  Newjertey  v.Tard,  05  U. 
B.  118  [Bk,  24,  L.  ed.  854]. 

But  it  is  earnestly  insisted  that,  as  the  sup- 
plying of  New  Orleans  and  Its  inhabitants  with 
gas  has  relation  to  the  public  comfort,  and,  in 
some  sense,  to  the  public  health  and  the  public 
safety,  and,  for  that  reason,  is  an  object  to 
which  the  police  power  extends.  It  was  not 
competent  for  one  Legislature  to  limit  or  re- 
strict the  power  of  a  subsequent  Legislature,  in 
respect  to  those  subjects.  It  is,  consequently, 
claimed  that  the  State  may  at  pleasure  recall 
the  grant  of  exclusive  privileges  to  the  plaint- 
iff; and  that  no  agreement  by  her,  upon  what- 
ever consideration.  In  reference  to  a  matter 
connected  in  any  degree  with  the  public  com- 
fort, the  public  health  or  the  public  safety,  will 
constitute  a  contract  the  obligation  of  which  is 

Brotected  against  Impairment  by  the  National 
onstftution.  And  this  position  is  supposed  by 


TJ.  S.  bk.  21,  L.  ed.  404],  it  was  said  that  Q 
police  power  is,  from  its  nature,  incapable  of 
any  exact  definition  or  limitation;  and  id  Statu 
v.  Mittimppi  101  TJ.  S.  818  [Bk.  25,  L.  ed. 
10791.  that  It  Is  "easier  to  determine  whether 
particular  cases  come  within  the  general  scope 
of  the  power  than  to  give  an  abstract  definition 
of  the  power  itself,  which  will  be  in  all  respects 
accurate."  That  there  is  a  power,  sometimes 
called  the  police  power,  which  has  never  been 
surrendered  by  the  States,  in  virtue  of  which 
tbey  may,  within  certain  limits,  control  every, 
thing  within  their  respective  territories,  and 
upon  the  proper  exercise  of   which,  under 


is  conceded  in  all  the  cases.  Gibbon*  v.  Ogden, 
9  Wheat  203  [22  TJ.  8.  bk.  6,  L.  ed.  71].  Is 
its  broadest  sense,  as  sometimes  defined,  it  in- 
cludes all  legislation  and  almost  every  function 
of  civil  government.  Barbier  v.  Oomwlly,  118 
TJ.  S.  81  [Bk  28,  L.  ed.  9241.  As  thus  defined, 
we  may,  not  improperly,  refer  to  that  power  the 
authority  of  the  State  to  create  educational  and 
charitable  institutions,  and  provide  for  the  es- 
tablishment, maintenance  and  control  of  pub- 
lic highways,  turnpike  roads,  canals,  wharves, 
ferries  and  telegraph  lines,  and  the  draining  of 
swamps.  Definitions  of  the  police  power  must, 
however,  be  taken  subject  to  the  condition  that 
the  State  cannot,  In  its  exercise,  for  any  pur- 
pose whatever,  encroach  upon  the  powers  of 
the  General  Government,  or  rights  granted  or 
secured  by  the  supreme  law  of  the  land. 

Illustrations  of  Interference  with  the  rightful 
authority  of  the  General  Government  by  slate 
legislation— which  was  defended  upon  the 
ground  that  it  was  enacted  under  the  police 
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power— ere  found  in  cases  wl 
concerning  tin;  introduction  of  foreign  jumpers, 
coovirtB  nd  diseased  persons,  won  held  to  be 
unconstitutional,  as  conflicting,  by  their  neces- 
sary operation  and  effect,  wiui  the  paramount 
authority  of  Congress  to  regulate  commerce 
villi  foreign  nations,  and  among  the  scvend 
States.  lnHend»r»oit,aUl.Y.MagorofJVnt  York, 
83  D.  8.  968  [Bk.  28,  L.  ed,  5481  the  court, 
•peaking  by  Mr.  Julias  Miller,  while  declining 
to  decide  whether  in  the  absence  of  action  by 
Congresa  the  States  can,  or  how  far  they  mar, 
by  appropriate  legislation  protect  themselves 
against  actual  paupers,  vagrants,  criminals  and 
diseased  persons,  arriving  from  foreign  coun- 
tries, said  that  no  definition  of  the  police  power, 
and  "no  urgency  for  its  use  can  authorize  a 
State  to  exercise  « in  regard  ton  subject  matter 
which  has  been  confided  exclusively  to  the  dis- 
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r.  Stum,  H  TJ.  8. 
k.  84,  L.  ed.  681] ,  Mr.  Jxutim  Stroog,  de- 

g  the  opinion  of  the  court,  said  that  "the 

police  power  of  a  State  cannot  obstruct  foreign 
commerce  or  Interstate  ccinjneroe  beyond  the 
necessity  for  its  exercise;  and,  under  color  of 
ft,  objects  not  within  its  scope  cannot  be  se- 
cured at  the  expense  of  the  protection  afforded 
by  the  Federal  Constitution. " 

That  the  police  power,  according  to  its  largest 
definition,  u  restricted  tn  It*  exercise  by  the 
National  Const!  tution,  is  further  shown  by  those 
cases  in  which  grant*  of  exclusive  privileges  re- 
specting rmbUc  highways  and  bridges  orrar  nav- 
igable streams  hare  been  sontaJnen as  contracts 
the  obligations  of  which  an  fully  protected 
against  impairment  by  state  enactments. 

In  Bridge  Proprietor!  v.  The  Hobekm  On.,  1 
Wall.  118  [68  U.  S.  bk.  IT,  L.  ed.  871],  It  was 
decided  that  a  statute  of  New  Jersey  empower* 
tng  certain  oomnnsaioneTa  to  contract  for  the 
buiir      J  '  "  '    " 

and 

shon       ..  

well  as  on  the  State  of  New  Jersey,"  bat  t. 
it  should  not  be  lawful  "for  any  person  or  per- 
sona whatsoever  to  erect  any  other  bridge  over 
or  across  the  said  river  for  ninety-nine  years,'' 
was  a  contract  whose  obligation  could  not  be 
impaired  by  a  law  of  the  State;  Mr.  JtwttM 
Miller,  delivering  the  opinion  of  the  court  (after 
observing  that  the  parties  who  built  the  bridge 
had  the  positive  enactment  of  the  Legislature 
in  the  very  statute  which  authorized  the  con- 
tract with  them,  that  no  other  bridge  should  be 
built,  and  that  the  prohibition  against  the  erec- 
tion of  other  bridges  was  the  necessary  and  only 
means  of  securing  to  them  the  benefit  of  their 
grant)  said:  "Without  this  they  would  not  have 
invested  their  money  In  building  the  bridges, 
which  were  then  much  needed,  and  which  could 
not  hs«e  been  built  without  some  such  security 
for  a  permanent  and  sufficient  return  for  the 
capital  so  expended.  On  the  faith  of  this  enact- 
ment they  invested  the  money  necessary  to  erect 
the  bridges.  These  acta  and  promiset  on  the 
one  side  and  the  other  are  wanting  in  no  ele- 
ment necessary  to  constitute  a  contract," 

In  The  Binghamton  Bridge,  8  Wall.  61  [70  U. 
S.bk.  18,  L.ed.  187],  the  question  was,  whether 
a  charter  granted  to  a  company  authorising  it 
to  build  and  ""<"*»*"  a  bridge  across  a  river  in 
1UU.S. 


New  York  for  the  accommodation  of  the  pub- 
lic in  consideration  for  which  it  was  given  s  right 
to  take  certain  tolls,  and  providing  that  it  should 


on  that  river,  either  above  or  below  that  bridge, 
constituted  a  contract  within  the  meaning  of 
the  Constitution.  Under  authority  of  a  subse- 
quent statute,  another  company  erected  a  bridge 
across  the  same  river,  within  a  few  rods  above 
the  old  one,  to  the  Injury  of  the  business  of  the 


of  the  Constitution  of  the  United  States,  ai... 
that  the  charter  to  the  last  company  was,  there- 
fore, null  and  void.  Mr.  Juttiee  Davis,  deliv- 
ering the  opinion  of  the  court,  said  that  if  any- 
thing was  settled  by  an  unbroken  chain  of  de- 
cisions in  the  federal  courts,  it  was.thatanAct 
of  incorporation  was  a  contract  between  the 
State  and  the  stockholders,  "a  departure  from 
which  now  would  involve  dangers  to  society 
that  cannot  be  foreseen,  would  shock  the  sense 
of  justice  of  the  country,  unhinge  its  business 


dicial  department  of  the  government."  It  was 
also  observed,  in  language  applicable  to  the 
present  case,  in  some  respects;  "The  purposes 
to  be  attained  are  generally  beyond  the  ability 
of  individual  enterprise,  and  can  only  be  accom- 


plished through  the  aid  of  associated  wealth. 
"his  will  not  be  risked  unless  privileges  are 
iven  and  securities  furnished  In  an  Act  of 


given  and  ■__ 

incorporation.  The  wants  of  the  public  are 
often  so  Imperative  that  a  duty  is  imposed  on 
the  government  to  provide  for  them;  and,  a* 
experience  has  proved  that  a  State  should  not  [664] 
directly  attempt  to  do  this,  it  is  necessary  to 
confer  on  others  the  faculty  of  doing  what  the 
sovereign powerisunwilUngtoiuidnrtate.  The 
Legislature,  therefore,  says  to  public  spirited 
citizens:  'If  you  will  embark,  with  your  time, 
money  and  skill,  in  an  enterprise  which  will 
accommodate  the  public  necessities,  we  will 
grant  to  you  for  a  limited  period,  or  in  perpe- 
tuity, privileges  that  will  justify  the  expendi- 
ture of  your  money,  and  the  employment  of 
your  time  and  skill.'  Such  a  grant  la  a  con- 
tract,  with  mutual  considerations;  and  Justice 
and  good  policy  alike  require  that  the  protec- 
tion of  the  law  should  be  assured  to  it. "  See 
also  Wett  Ritxr  Bridge  Oo.  v.  Ihx,  6  How.  581 
[47  U.  8.  bk.  la,  L.  ed.  5441. 

The  same  principle  was  declared  by  the  Su- 
preme Court  of  Louisiana  in  Pontcharirairt  B. 
«.  Oo.  v.  Moms  Navigation  Oo.  15  La.  418,  where 
Chief  Juitiee  Martin  said:  "In  the  same  man- 
ner as  Congress  may  reward  the  discoverer  of 
a  new  Invention  or  mode  of  constructing  roads, 
by  an  exclusive  privilege,  the  Legislature  may 
reward  those  who  employ  their  capital  and  in- 
dustry in  doubtful  enterprises,  for  the  construc- 
tion of  a  railway  between  two  points,  which 
may  be  of  great  utility  to  the  public,  though  the 
success  of  the  enterprise  may  be  precarious." 
See  also  PonteJtartrain  S.  R.  Oo.v.  X.  0.,eU., 
R.  Oo.  11  La.  Ann.  258;  Fontehortrai*  A  S. 
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Co. v.  Lafayette  AP.R.R.  Co.  vbi  tupra.  And  In 
Cntoent  City  Gat  Light  Co.  v.  iv".  0.  Oat  Light 
Co.  the  court  said:  "As  the  Legislature  had 
the  right  in  1836  to  grant  the  sole  and  exclusive 
privilege  to  the  defendant  company  to  make 
and  vend  gas  in  New  Orleans  for  forty  yean, 
the  Legislature  of  1870  had  the  same  power  to 
confer  on  the  plaintiff  the  same  privilege  for 
fifty  years  from  the  termination  of  the  grant  to 
defendant.  We,  therefore,  conclude  that  the 
grant  of  the  monopoly  complained  of  does  not 
violate  the  Constitution  and  is  valid." 

Numerous  other  cases  could  be  cited  as  estab- 
lishing the  doctrine  that  the  State  may  by  con- 
tract restrict  the  exercise  of  some  of  its  most 
Important  powers.  We  particularly  refer  to 
those  in  which  it  is  held  that  an  exemption  from 
[BBS]  taxation,  for  a  valuable  consideration  at  the 
time  advanced,  or  for  services  to  be  thereafter 
performed,  constitutes  a  contract  within  the 
meaning  of  the  Constitution.  Anlutu  v.  Nm 
UrUant,  105  C.  S.  S68  [Bit.  26,  L.  ed.  11801; 
Home  of  the  Friendlett,  8  Wall.  480  [75  U.  S. 
bk,  19,  L.  ed.  4851;  New  Jerteyv.  Wilton,  7 
Cranrh,  160  [11  U.  8.  bk.  8,  L.  ed.  B081;.Bsn* 
of  Ohio  v.  Knoop,  16  How.  876  [57  TJ.  S.  bk.  14, 
L.  ed.  9301;  Gordon  v.  Appeal  Tax  Court,  8 
How.  183  [44  TJ.  8.  bk.  11,  L.  ed.  5891;  Wil- 
mington R.  R.  v.  Reid,  18  Wall.  266  [80  U.  8. 
bk.  20,  L.  ed.  569];  Humphrey  v.  Pegutt,  16 
Wall.  348,  248  [88  TJ.  B.  bk.  21,  L.  ed.  8271; 
Farrington  v.  Tenaeuee,  95  U.  8.  688  [Bk.  24, 
L  ed.  561], 

If  the  State  can,  by  contract,  restrict  the  ex- 
"  e  of  her  power  to  construct  and  maintain 


construct  and  operate  a  railroad  within  certain 
lines  and  between  given  points,  or  to  maintain 
a  bridge  or  operate  a  ferry  over  one  of  her  nav- 
igable streams  within  designated  limits;  if  she 
may  restrict  the  exercise  of  the  power  of  taxa- 
ation,  by  granting  exemption  from  taxation  to 
particular  individuals  and  corporations,  it  is 
difficult  to  perceive  upon  what  ground  we  can 
deny  her  authority — when  not  forbidden  by  her 
own  organic  law — In  consideration  of  money  to 
be  expended  and  important  services  to  be  ren- 
dered for  the  promotion  of  the  public  comfort, 
the  public  health,  or  the  public  safety,  to  grant 
a  franchise,  to  be  exercised  exclusively  by  those 
who  thus  do  for  the  public  what  the  State  might 
undertake  to  perform  either  herself  or  by  sub- 
ordinate municipal  agencies. 

The  former  adjudications  of  this  court,  upon 
which  counsel  mainly  rely,  do  not  declare  any 
different  doctrine,  or  justify  the  conclusion  for 
which  the  defendant  contends. 

In  Beer  Co.  v.  MattaehutetU,  97  U.  8.  82  [Bk. 
24,  L.  ed.  891],  one  of  the  questions  considered 
was,  whether  the  charter  of  a  private  corpora- 
tion, authorizing  it  to  engage  in  the  manufacture 
of  malt  liquors,  and,  as  incidental  thereto,  to  dis- 
pose of  the  product,  constituted  a  contract  pro- 
tected against  subsequent  legislation  prohibit- 
ing the  manufacture  of  liquors  within  the  State. 
The  beer  company  claimed  the  right,  under  its 
charter,  to  manufacture  and  sell  beer  without 
limit  as  to  time,  and  without  reference  to  any 
exigencies  in  the  health  or  morals  of  the  com- 
munity  requiring  such  manufacture  to  cease, 
.666]  it  was  decided  that  while  the  company  ac- 
quired by  Its  charter  the  capacity,  aa  a  corpo- 


ration, to  engage  In  the  manufacture  of  malt 
liquors,  Its  business  was  at  all  times  subject  to 
the  same  governmental  control  as  like  business 
conducted  by  individuals;  end  that  the  Legis- 
lature could  not  devest  itself  of  the  power,  by 
such  appropriate  means,  applicable  alike  to  cor- 
porations and  individuals,  as  its  discretion  might 
devise,  to  protect  the  lives,  health  end  prop- 
erty of  the  people,  or  topreserve  good  order 
and  the  public  morals.  The  prohibitory  enact- 
ment of  which  the  beer  company  complained 
was  held  to  be  a  mere  police  regulation  which 
the  State  could  establish,  even  had  there  been 
no  reservation  of  authority  to  amend  or  repeal 
its  charter. 

The  case  of  FertUiting  Co.  v.  Hyde  Park,  97 
U.  S.  668  [Bk.  84,  L.  ed.  1087],  is  much  relied 
on  by  counsel.  But  a  careful  examination  will 
show  that  It  does  not  militate  against  the  views 
here  expressed.  A  fertilizing  company  having 
been  authorized  by  its  charter  to  establish  and 
maintain  south  of  a  specified  line  in  Cook 
County,  Illinois,  chemical  and  other  works  for 
manufacturing  and  converting  animal  matter 
Into  an  agricultural  fertilizer  and  other  chem- 
ical products,  claimed  that  its  charter  consti- 
tuted a  contract  the  obligation  of  which  was  im- 
Rired  by  an  ordinance  of  the  Village  of  Hyde 
rk,  where  its  works  were  established,  pro- 
hibiting under  penalties  the  carrying  of  offal 
through  its  streets  from  Chicago  to  the  coni- 

Cy's  place  of  business.  The  ordinance  was 
■d  upon  a  statute  psased  after  the  date  of 
the  company's  charter,  investing  the  village  au- 
thorities with  power  to  define  or  abate  nui- 
sances injurious  to  the  public  health,  and  to 
regulate,  prohibit  or  license  certain  named 
trades  or  callings,  ana  "all  establishments  and 
places  where  nauseous,  offensive  or  unwhole- 
some business  was  carried  on."  It  appeared  in 
proof  that  the  company's  factory  was  "an  unen- 
durable nuisance  to  the  inhabitants  for  many 
miles  around  its  location;  that  the  stench  was  in- 
tolerable, producing  nausea,  discomfort,  if  not 
sickness  to  the  people;  that  it  depreciated  the 
value  of  the  property,  and  waa  a  source  of  im- 
mense annoyance;"  and  that  the  transportation 
of  putrid  animal  matter  by  the  company 
through  the  streets  of  Hyde  Park  "was  offen- 
sive in  a  high  degree  both  to  sight  and  smell." 
The  decision  was,  that  the  State,  under  her  [66* 
power  to  protect  the  public  health,  could  abate 
the  nuisance  created  by  the  company's  busi- 
ness, notwithstanding  its  works  had  been  estab- 
lished within  the  general  locality  designated  In 
Its  charter;  and,  consequently,  the  Legislature 
could,  at  Its  discretion,  amend  the  charter  of 
Hyde  Park  and  remove  the  restriction  upon  its 
authority  to  abate  nuisances,  or  invest  it  with 
power  to  regulate  or  prohibit  business  neces- 
sarily injurious  to  the  public  health. 

The  same  principles  underlie  the  decision  in 
Stone  v.  Mimaippi,  101 U.  8.  814  [Bk.  25,  L. 
ed.  1079],  in  which  it  was  held  that  anyone  ac- 
cepting a  grant  of  a  lottery  does  so  "with  the 
Implied  understanding  that  the  people,  in  their 
sovereign  cnpaclty  and  through  their  properly 
constituted  agencies,  may  resume  it  at  any  time 
when  the  public  good  shall  require,  whether  it 
'    paid  for  or  not,"  the  only  right  acquired  by 
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of  which  the  contract  clause  of  the  Constitu- 
tion was  invoked,  was  declared  by  the  court  to 
be  a  species  of  gambling,  wrong  Id  it*  influ- 
ence, and  tendinir  to  "disturb  the 


ing  in  business  of  that  character,  the  Chief 
life,  delivering  the  opinion  of  the  court,  said: 
''No  Legislature  can  bargain  away  the  public 
health  or  the  public  morals.  The  people  them- 
selves cannot  do  it,  much  less  their  servants. 
The  supervision  of  both  these  subjects  of  gov- 
ernmental power  Is  continuing,  In  Its  nature; 
they  are  to  be  dealt  with  as  the  special  exigen- 
cies of  the  moment  may  require.  Government 
is  organized  with  a  view  to  their  preservation, 
and  cannot  devest  itself  of  the  power  to  provide 
for  them.  For  this  purpose  the  largest  legis- 
lative discretion  is  allowed,  and  the  discretion 
cannot    be  parted  with  any  more  than  the 

We  are  referred  to  Butcher*  Union  Co.  v. 
Cretcent  City  Co.  Ill  U.  8.  746  [Bk.  28,  L.  ed. 
665],  as  authority  for  the  proposition  that 
the  State  is  incapable  of  makings  contract  pro- 
tected by  the  National  Constitution,  in  reference 
to  any  matter  within  the  reach  of  her  police 
power  in  its  broadest  sense.  But  no  such  prin- 
ciple is  there  established.  In  that  case  the 
[668]  question  was  whether  a  grant  in  1860  to  a  pri- 
vate corporation  of  the  exclusive  privilege  of 
maintaining  a  live-stock  landing  and  slaughter 
bouse,  within  a  certain  part  of  the  territory  of 
Louisiana, embracing  the  City  of  New  Orleans — 
all  slaughtering  by  others  in  that  city  to  be  done 
st  the  establishment  erected  by  that  corpora- 
tion— prevented  the  State,  or  the  municipal 
Svernment  of  the  city,  acting  under  her  au- 
jrity ,  from  thereafter  opening  to  general  com- 
petition the  right  to  maintain  slaughter  bouses 
and  live-stock  landings.  The  majority  of  the 
court,  In  the  Slaughter  Route  Cam*,  having  de- 
termined thai  the  grant  was  merely  a  police 
regulation,  designed  to  remoye  from  the  thickly 
populated  part  of  New  Orleans  "noxious 
slaughter  houses  and  large  and  offensive  collec- 
tions of  animals  □e-essarily  Incident  to  the 
slaughtering  business  of  a  large  city,"  and  that 
the  authority  to  do  that  rested  upon  the  same 
ground  as  the  power  to  interdict  in  the  midst  of 
dense  populations  unwholesome  trades,  opera- 
tions offensive  to  the  senses,  building  with  com- 
bustible materials,  and  the  burial  of  the  dead, 
it  was  ruled  In  the  last  case  that  the  obligations 
of  a  contract  could  not  arise  out  of  such  a  po- 
lice regulation.  So  far  from  the  court  saying 
that  the  State  could  not  make  a  valid  contract 
in  reference  to  any  matter  whatever  within  the 
reach  of  the  police  power,  according  to  its 
largest  definition,  Its  language  was:  "While  we 
are  not  prepared  tosay  that  the  Legislature  can 
make  valid  contracts  on  no  subject  embraced 
in  the  largest  definition  of  the  police  power,  we 
think  that,  in  regard  to  two  subjects  so  era- 
braced,  It  cannot,  by  contract,  limit  the  exer- 
cise of  those  powers  to  the  prejudice  of  tbe 
general  welfare.  Tbey  are  tbe  public  health 
and  the  public  morals.  The  preservation  of 
these  is  so  necessary  to  the  best  interests  of  so- 
cial organization,  that  a  wise  policy  forbids  the 
legislative  body  to  devest  itself  of  the  power  to 
enact  laws  for  the  preservation  of  beilth  and 
the  repression  of  crime."  In  that  case,  four 
11*  V.  8. 


members  of  this  court,  while  assenting  to  the 
doctrine  that  the  State  cannot  limit  the  exercise 
of  her  powers  to  the  prejudice  of  the  public 
health  and  the  public  morals,  concurred  In  tbe 
judgment,  upon  the  general  ground,  among 
others,  that  the  Act  of  1868,  giving  exclusive 
privileges  to  the  company,  the  validity  of  whose 
charter  in  that  respect  was  the  matter  deter- 
mined in  the  Slaughter  House  Gate*,  was  not, 
in  any  just  or  legal  sense,  an  exercise  of  the 

Eplice  power  for  the  preservation  of  the  public 
ealth,  but  under  tbe  pretense  simply  of  exert- 
ing that  power,  was  an  invasion  of  the  right  of 
citizens,  other  than  those  interested  in  that  par- 
ticular company,  to  engage  in  an  ordinary  busi- 
ness, open  to  everyone  upon  terms  of  perfect 
equality,  although,  at  all  times,  it  was  subject 
to  such  regulations  in  respect  of  the  locality  and 
the  mode  in  which  it  should  be  conducted  as 
tbe  State  might  establish. 

The  principle  upon  which  tbe  decisions  In 
Beer  Co.  v.  MaeeaehuietU,  Fertilizing  Co.  v. 
Hyde  Park,  Stone  v.  Mitsinippi,  and  Butcher*" 
Union  Co.  v.  Cretcent  City  Ltw-Stoek  Landing 
Co.  rest  is  that  one  Legislature  cannot  so 
limit  the  discretion  of  Its  successors  that  they 
may  not  enact  such  laws  as  are  necessary  to 
protect  the  public  health  or  tbe  public  morals. 
That  principle,  it  may  be  observed,  was  an- 
nounced with  reference  to  particular  kinds  of 
Srivate  business  which, in  whatever  manner  coll- 
uded, were  detrimental  to  tbe  public  health  or 
the  public  morals.  It  is  fairly  the  result  of  those 
cases  that  statutory  authority  given  by  the  State, 
to  corporations  or  individuals  to  engage  in  a  par- 
ticular private  business  attended  by  such  results, 
while  it  protects  them  for  the  time  against  pub- 
lic prosecution,  does  not  constitute  a  contract 
preventing  the  withdrawal  of  such  authority, 
or  the  granting  of  it  to  others. 

Tbe  present  case  Involves  no  such  consid- 
erations. We  have  seen,  the  manufacture  of 
gas,  and  its  distribution  for  public  and  private 
use  by  means  of  pipes  laid,  under  legislative 
authority,  in  the  streets  and  ways  of  a  city,  is 
not  an  ordinary  business  in  which  everyone 
may  engage,  but  Is  a  franchise  belonging  to  the 
government,  to  be  granted,  for  the  accomplish- 
men  t  of  public  oblects,  to  whomsoever,  and  upon 
what  terms.  It  pleases.  It  is  a  business  of  e 
public  nature,  and  meets  a  public  necessity 
for  which  the  State  may  make  provision.  It  (s 
one  which,  so  far  from  affecting  the  public  in- 
juriously, has  become  one  or  the  most  impor- 
tant agencies  of  civilization  for  tbe  promotion 
of  the  public  convenience  and  the  publicsafetj. 

It  is  to  be  presumed  that  the  Legislature  of  j 
Louisiana,  when  granting  the  exclusive  privi- 
leges in  question,  deemed  it  unwise  to  burden 
the  public  with  the  cost  of  erecting  and  main- 
taining gas  works  sufficient  to  meet  the  neces- 
sities of  tbe  municipal  government  and  the 
neople  of  New  Orlcnns,  and  that  the  public 
would  be  best  protected,  as  well  as  best  served, 
through  a  single  corporation  invested  with  the 
power,  and  charged  with  the  duty,  of  supply- 
ing gas  of  the  requisite  Duality  and  In  such 
Quantity  as  the  public  needs  demanded.  In  or- 
cr  to  accomplish  what.  In  its  judgment,  the 
fiublic  welfare  required,  the  Legislature  deemed 
t  necessary  that  some  Inducement  be  offered  to 
private  capitalists  to  undertake,  at  their  own 
cost,  that  work.    That  inducement  was  fur- 
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Dished  In  the  grant  of  an  exclusive  privilege  of 
manufacturing  and  distributing  gaa  by  means 
of  pipes  laid  in  the  streets  of  New  Orleans  for 
■  fixed  period,  during  which  the  company 
would  be  protected  against  competition  from 
corporations  or  companies  engaged  in  like  busi- 
ness. Without  that  grant  it  was  inevitable, 
either  that  the  cost  of  supplying  the  city  and  its 
people  would  have  been  made,  in  some  form,  a 
charge  upon  the  public,  or  that  the  public  would 
nave  been  deprived  of  the  security  in  person, 
property  and  business  which  comes  from  well- 
lighted  streets. 

It  is  not  our  province  to  declare  that  the 
Legislature  unwisely  exercised  the  discretion 
with  which  it  was  invested.  Nor  are  we  pre- 
pared to  hold  that  the  State  was  incapable — her 
authority  in  the  premises  oot  being,  at  the 
time,  limited  by  her  own  organic  law— of  pro- 
viding for  supplying  gas  to  one  of  her  munici- 
palities and  its  inhabitants,  by  means  of  a  valid 
contract  with  a  private  corporation  of  her  own 
creation.  We  may  repeat  here  what  was  said 
by  Chief  Justice  Taney  in  Ohio  Life  Insurant* 
and  Tnut  Co.  v.  Dtbott,  16  How.  428  [57  U.  8. 
bk.  14,  L.  ed.  1002],  In  reference  to  the  author- 
ity of  a  State  to  limit  the  exercise  of  lis  pow- 
er of  taxation:  "But  whether  such  contract 
should  be  made  or  not  is  exclusively  for  the  con- 
sideration of  the  State.  It  is  the  exercise  of  an 
undoubted  power  of  sovereignty  which  has  not 
been  surrendered  by  the  adoption  of  the  Con- 
stitution of  the  United  States,  and  over  which 
this  court  has  no  control.  For  it  can  never  be 
maintained  in  any  tribunal  In  this  country  that 
the  people  of  a  State,  in  the  exercise  of  the  pow- 
—   "f  sovereignty,  can  be  restrained  within 


narrower  limits  than  that  fixed  by  the  Constitu- 
tion of  the  United  States,  upon  the  ground  that 
they  make   contracts  ruinous  or  inju 


themselves.  The  principle  that  they  are  the 
best  judges  of  what  Is  for  their  own  interest  is 
the  foundation  of  our  political  institutions.  It 
Is  equally  clear,  upon  the  same  principle,  that 
IT11  the  people  of  a  State  may,  by  the  form  of  go  v- 
l  eminent  they  adopt,  confer  on  their  public 
servants  and  representatives  all  the  power  and 
rights  of  sovereignty  which  they  themselves 
possess;  or  may  restrict  them  within  such  lim- 
its as  they  deem  best  and  safest  for  the  public 
Interest  After  observing  that  the  power  of 
the  State  to  make  contracts  may  be  indiscreetly 
and,  for  the  public,  injuriously  exercised,  he 
proceeds:  "Yet  if  the  contract  was  within  the 
scope  of  the  authority  conferred  by  the  Con- 
stitution of  the  Slate,  It  is,  like  any  other  con- 
tract made  by  competent  authority,  binding 
upon  the  parties.  Nor  can  the  people  or  their 
representatives,  by  any  act  of  theirs  afterwards, 
Impair  its  obligation.  When  the  contract  is 
made  the  Constitution  of  the  United  States  acts 
upon  it  and  declares  that  it  shall  not  be  im- 
paired, and  makes  it  the  duty  of  this  court  to 
carry  it  into  execution.  That  duty  must  be 
performed." 
.  With  reference  to  the  contract  in  this  case,  it 


not  subjected  to  proper  supervision,  may  , 

aibly  work  injury  to  the  public;  for  the  grant 
of  exclusive  privileges  to  the  plaintiff  does  not 
KM 


restrict  the  power  of  the  State,  or  of  the  munic- 
ipal government  of  New  Orleans  acting  under 
authority  for  that  purpose,  to  establish  and  en- 
force regulations  which  are  not  inconsistent 
with  the  essential  rights  granted  by  plaintiff's 
charter,  which  may  be  necessary  for  the  pro- 
tection of  the  public  against  injury,  whether 
arising  from  the  want  of  due  care  m  the  con- 
duct of  its  business,  or  from  an  improper  use 
of  the  streets  in  laving  gas  pipes,  or  from  the 
failure  of  the  grantee  to  furnish  gas  of  the  re- 
quired quality  and  amount  The  constitutional  ,.-., 
Srohibition  upon  state  laws  impairing  the  ob-  l  ' 
cation  of  contracts  does  not  restrict  the  power 
of  the  State  to  protect  the  public  health,  the 
public  morals,  or  the  public  safety,  as  the  one 
or  the  other  may  be  Involved  in  the  execution 
of  such  contracts.  Bights  and  privileges  aris- 
ing from  contracts  with  a  State  are  subject  to 
regulations  for  the  protection  of  the  public 
health,  the  public  morals  and  the  public  safety, 
in  the  same  sense,  and  to  the  same  extent,  as  are 
all  contracts  and  all  property,  whether  owned 
by  natural  persons  or  corporations. 

Whatever  therefore  in  the  manufacture  or 
distribution  of  gas  in  the  City  of  New  Orleans 
proves  to  be  Injurious  to  the  public  health,  the 
public  comfort,  or  the  public  safety,  may,  not- 
withstanding the  exclusive  grant  to  plaintiff, 
be  prohibited  by  legislation,  or  by  municipal 
ordinance  passed  under  legislative  authority. 
It  cannot  be  said  with  propriety  that  to  sustain 
that  giant  is  to  obstruct  the  State  In  the  exer- 
cise of  her  power  to  provide  for  the  public  pro- 
tection, health  and  safety.  The  article  In  the 
State  Constitution  of  1879  in  relation  to  mo- 
nopolies Is  not,  in  any  legal  sense,  an  exercise 
of  the  police  power  for  the  preservation  of  the 
public  health,  or  the  promotion  of  the  public 
safety;  for,  the  exclusiveneaa  of  a  grant  baa  no 
relation  whatever  to  the  public  health,  or  to  the 
public  safety.  These  considerations  depend 
— in  the  nature  of  the  business  or  duty  to 


which  the  grant  relates,  and  not  at  all  upon  the 
inquiry  whether  a  franchise  is  exercised  DV  on 

rather  than  by  many.    The  monopoly  ciaus 


inly  evinces  a  purpose  to  reverse  the  policy 
previously  pursued  of  granting  to  private  cor- 
porations franchises  accompanied  by  exclusive 
privileges,  as  a  means  of  accomplishing  public 
objects.  That  change  of  policy,  although 
manifested  by  constitutional  enactment,  can- 
not affect  contracts  which,  when  entered  into, 
were  within  the  power  of  the  State  to  make, 
and  which,  consequently,  were  protected 
against  impairment,  in  respect  of  their  obliga- 
tion, by  the  Constitution  of  the  United  States. 
A  State  can  no  more  impair  the  obligation  of  a 
contract  by  her  organic  laws  than  by  legialativa 
enactment;  for  ber  Constitution  Is  a  law  within 
the  meaning  of  the  contract  clause  of  the  Na- 
tional Constitution.  Bailroad  Co.  v.  MoGiurt,  IR73I 
10  Wall.  511  [77  U.  8.  bk.  18,  L.  ed.  997];  Ohio 
Life  Int.  &  T.  Go.  v.  Ikbolt,  16  How.  429  [07 
U.  S.  bk.  14,  L.  ed.  10021;  Sedgwick's  Stat 
&  Const.  Law,  637.  And  the  obligation  of  her 
contracts  is  ss  fully  protected  by  that  instrument 
against  impairment  by  legislation  as  are  con- 
tracts between  individuals  exclusively,  j«f 
Jertey  v.  Wilxm,  7  Crunch,  164  [11  U.  B.  bk.  8. 
L.  ed.  302] ;  Providence  Bank  v.  BiUingt,  4  Pet 
514  [29  U.  S.  bk.  7,  L.  ed.  939J;  Oretn  v.  BiddU, 
8  Wheat  1  [31  U.  B.  bk.  5,  L.  ed.  B47];  Wood- 
US  U.S. 
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[Bk.20,  ] ... 

If,  Id  the  Judgment  of  the  State,  the  public 
interest*  will  be  beat  subserved  by  an  abandon- 
ment of  the  policy  of  riving  exclusive  privi- 
leges to  corporations,  other  than  railroad  com- 
panies, in  consideration  of  services  to  be  per- 
formed by  them  for  the  public,  the  way  is  open 
for  the  accomplishment  of  that  result,  with  re- 
spect to  corporations  whose  contracts  with  the 
State  are  unaffected  by  that  change  in  her 

organic  law.     The  rights  and  franchises  which  rjj0    680] 

iS^^^t^KiSSJiS  **"*«**».»«.     i*mi*.7,lM. 
compensation  to  the  company,  under  the  State's  ,  ___.,,        ,    „.      ,  „                 „ 
power  of  eminent  domain.    Wat  River  Bridge  A  PPEAL  from  the  Circuit  Court  of  theTJnited 
ft.  v.  Din  vbi  tupra;  Richmond,  etc.  ft  ft  ft.  **■  8toWa  tm  lhe  Eastern  District  of  Louis), 
v.  LouieaB  A  ft.  18  How.  71,  83  [64  D.  8.  «»;.     . .               .  ,  _  __    . 
bk.  14,  L.  ed.  66,  801;   Boston  Water-Bow*  Co.  The  history  and  facta  of  the  -case  appear  in 
v.  Baton  A  War.  R  R  Oorp.  28  Pick.  860, 893;  the  opinion  of  the  court. 
BoMton  A  LowUB.  ft  ft. v.  Salem  A  LoveU  R.  *&•  ••  R- Beckwith,  for  appellant 
ftft.  8  Gray,  1,  85.    In  that  way  the  plighted  -*?"■  <*■  *%  «£»•  for  appellee. 
faith  or  the  public  will  be  kept  with  those  who  ,  *■■  A-  QoldtkvxnU    counsel  for  the  appel- 
have  made  large  investments  upon  the  assur-  lee.  in  the  case  of  the  New   Orleant  Water 
snee  by  the  State,  that  the  contract  with  them  Work'  Company  v.  Lovitiana  Sugar  Refining 
will  be  performed.  Company,  leave  having  been  granted,  also  filed 
The  demurrer  to  the  bill  of  complaint  should  *  bnef  m  ™PP°rt  of  the  position  of  theap- 
have  been  overruled.     Upon  its  averments  the  P61"*- 
complainant  was  entitled  to  a  decree  perpetual- 
ly restraining  the  defendants,  and  each  01  them,  Mr.  Justice  Harlan  delivered  the  opinion 
their  servants,  agents  and  employees,  from  the  of  the  court: ' 

manufacture  and  distribution  of  gas  in  New  This  suit  was  commenced  by  bill  In  equity 
Orleans  by  means  of  pipes,  mains  and  conduits  filed  by  the  New  Orleans  Water  Works  Corn- 
laid  in  or  along  the  streets  and  other  public  pany,  a  corporation  of  Louisiana,  against 
ways  and  places  of  that  city.  Robert  C.  Rivers,  a  citizen  of  the  same  Stale. 
The  decree  dismissing  the  bill  it  reversal,  and  A  demurrer  having  been  interposed  and  sub- 
the  eavm  remanded  for  further  proceeding!  in  tained,  the  bill  was  dismissed.  The  present 
conformity  with  this  opinion.  appeal  raises  the  question  whether  the  plaintiff 

True  copy.  Test:  is  entitled,  under  the  allegations  of  its  bill,  to 

JamesH.McEeniier,Caerk,aup.Court,U.9.  the  relief  asked. 

Cited— lift  D.  8.  «&,  m.  The  general  object  of  the  suit  Is  to  obtain  a 


ee    perpetually    enjoining   the    defendant 

from  laying  pipes,  mams  or  conduits  in  the 

its  or  public  ways  of  New  Orleans,  for  the 


c  ways  of  New  Orleans,  ft 

(874]  NEW  ORLEANS  WATER  WORKS  COM-  purpose  o!  supplying  the  St.  Charles  Hotel  in 

PANT,  Appt.,  that  city,  distant  six  or  seven  blocks  from  the 

r_  Mississippi  River,  with  water  from  that  stream. 

TinRTOT  1-1    nrmrna  The  plaintiff  rests  its  claim  to  relief  upon  the 

BOHKKTC.    RIVERS.  ^..L  ,W  I*  h«f    *„  nlU  ,™.f»rt  »iTh   it,* 


ground  that  it  had,  by  valid  contract  with  lite 

(Bee  8.  (L,  Beportert  el,  «M-B8M  gtflte  '542?'  **  "clusiYer  riSht,  f or  tie  full 

term  of  fifty  years  from  March  31,  1877,  of 

Constitutional   law— obligation  of  contract*—    supplying  the  City  of  New  Orleans  and  its  in- 

impairment    of   charter   of    ffern     Orleans    habitants— other  than  those  contiguous  to  the 

Waterworks  Company— monopoly  feature  of.    Mississippi  River— with  water  from  that  stream, 

by  means  of  pipes  and  conduits  placed  in  the 

•L  Theoharter  of  the  New  Means  Waterworks    streets  of  that  city;  and  that  the  obligation  of 

Company,  granting  to ithst  corporation  theeiclu-    that  contract  was  protected  by  the  Conslitu- 

the  Mississippi  Blver.  by  means  of  malm  and  pipes    by  any  enactment  of  the  Slate.     The  defend- 
plaoed  la  the  streets,  public,  places,  and  lands  of    int  bases  his  right  to  proceed  with  the  con- 

2±t?1&7X?S£i5£  ™«5tZ0O^1.hfu.t™rlt^^>  "ruction  of  pipes,  mains  and  conduits  upon  an 
mat  to  any  peraon,  oontJiruous  to  that  stoesm.the       _,.  *.i^  •,    *Vr_  #-,- 

privilege  of  laying  pipes  to  the  river,  exclusively  ordinance  of  the  common  council  of  New  Or- 

tor  his  uflfr-constitiites  s   contract  within  tee  leans,  adopted  November  16,  1882,  enacted. 


uon 01  tne Vnlteo'siaXi*.  C'*'1Se  °*  **"  Con*tltu"  be  contends,  in  pursuance  of    authority  con- 

1  Tha  clause  of  the  present  Constitution  or  Lou-  ferred  by  the  Constitution  and  laws  ol  Lou- 

•Bead  note,  by  Mr.  Jtotto  Haslas. ^  ^  msxle  by  the  bill,  the  allegations  of 

S<nt.-CimimiMotUilJme;o^Miat^cfeontracu;  which  are  admitted  by  the  demurrer,  is  sub- 

tmvaiment  of.  Bee  Fletcher  v.  Peek,  10  TJ.  8.  <S  itantially  as  follows: 


>t  of.  & .        ,  _     _     _.  ,. 

unocu, al. b*v 8.  lffi, note.  By  an  Act  of  the  Legislature  of  Louisiana, 

JB>.tSa  Kr,£SS?SS"KiK  •fP«.'«l.  ^1 1,  IBM,  to  Commerce  Bj»k 

Oootoy,  Cud*,  Uni.  0th  od„  aataCi.  of  I^nuaiana  was  incorporated.     It  is  stated  by 

U.O.S.  "* 


ib»GoogI 


874-683  Supukkb  ComtT  of  t 

counsel  to  taw  been  at  that  time  the  policy  of 
the  State  to  attach,  as  a  condition  of  all  bank- 
ing charters,  the  construction  of  some  work 
of  public  utility.  At  any  rate,  it  appears  that 
this  bank  was  invested  with  authority  to  pur- 
chase and  hold  property  necessary  to  carry  Into 
complete  effect  the  object  of  Its  charter, which 
was  declared  to  be  "  the  f  uroistiing  of  the  city 
with  good  and  wholesome  water;"  that  it  was 

Sven  "  the  exclusive  privilege,"  fromand  after 
o  date  of  its  charter,  of  ' '  supplying  the  city 


by  means  of  pipes  and  conduits,  and  for  erect- 
ing, constructing,  or  working  of  any  necessary 
engine;"  that,  to  that  end,  it  could  lay  and 

Slace  any  number  of  conduits,  pipes  and  aque- 
UCts,  on  or  over  any  of  the  lands  or  streets  of 
New  Orleans  and  Its  favbovrg*;  that  the  city 
might,  within  a  prescribed  time,  subscribe  for 
five  thousand  shares  of  the  capital  stock  of 
the  Company,  not  subject  to  deduction,  to  be 
paid  for  by  city  bonds,  redeemable  in  forty 
[676]  yeus,  and  Dealing  an  annual  interest  not  ex- 
ceeding S  per  centum,  payable  half  yearly; 


purchase  the  water  works  constructed  by  the 

The  city  made  the  subscription  authorized 
by  the  Act,  issuing  Its  bonds  in  payment  there- 
for; and  the  bank  constructed  an  extended  sys- 
tem of  water  works,  which  it  managed  and 
operated  for  the  full  term  of  thirty -five  years, 
at  the  end  of  which  period,  In  1808,  the  city, 
exercising  the  privilege  reserved  by  the  State, 
took  possession  of  and  purchased  the  water 
works  nt  the  appraised  value  of  |2, 000, 000,  pay- 
ing, for  the  bank's  interest,  in  city  bonds,  re- 
deemable in  forty  years,  the  sum  of  $1,893,400. 
The  balance  of  the  appraised  value  represent- 
ed tbe  city's  interest  by  original  subscription, 
and  bypurchsse  subsequently  from  stocknold- 


i  absolute,  complete  title  to  tbe  water 

works  property,  and  to  all  the  rights,  privileges 
and  immunities  which  it  possessed. 

The  city  managed  and  controlled  the  prop- 
erty for  several  years,  during  which  period  it 
became  seriously  embarrassed  in  its  finances. 
That  it  might  be  relieved  from  such  embarrass- 
ment, the  Legislature  of  Louisiana,  in  1877, 
passed  an  Act  entitled  "An  Act  to  enable  the 
City  of  New  Orleans  to  promote  the  public 
health,  and  to  afford  greater  security  against 
lire,  by  tbe  establishment  of  a  corporation  to 
be  called  tbe  New  Orleans  Water  Works  Com- 
pany, to  authorize  the  said  Company  to  issue 
bonds  for  the  purpose  of  extending  and  im- 
proving tbe  said  works,  and  to  furnish  the  In- 
habitants of  the  City  of  New  Orleans  an  ade- 
quate supply  of  pure  and  wholesome  water, 
and  to  permit  holders  of  the  water  works  nonds 
to  convert  them  into  stock,  and  provide  for 
tbe  liquidation  of  the  bonded  and  floating 
debt  of  the  City  of  New  Orleans. " 

By  that  Act,  the  New  Orleans  Waterworks 
Company  was  created  a  corporation,  with  a 
capital  stock  of  $3,000,000,  to  which  the 
mayor  of  New  Orleans  was  directed,  as  soon 
after  the  election  of  directors  as  the  city  coun- 
cil should  determine,  to  transfer  the  water 
IM 


sm  TJkitmd  Sum  Oct.  Tils, 

works  and  all  the  property  appurtenant  thereto. 
The  Company  was  required,  Immediately  after  [677] 
Its  organization,  to  Issue  to  the  city  stock  to 
the  amount  of  $806,600,  as  full  Mid  and  not 
subject  to  assessment,  and  one  additional  share 
for  every  one  hundred  dollars  of  water  works 
bonds  which  the  city  had  theretofore  taken  up 
and  extinguished  by  payment,  exchange  or 
otherwise — the  residue  of  the  stock  to  be  re- 
ceived and  surrendered  to  the  city  for  the  ben- 
efit of  the  holders  of  water  works  bonds  who 
might  elect  to  exchange  them  for  stock  of  the 
Company,  and  the  bonds  so  exchanged  to  be 
canceled. 

The  Act  provided,  among  other  things,  that 
the  Water  Works  Company  shall  own  and  pos- 
sess the  privileges  acquired  by  the  city  from 
the  bank;  that  it  shall  have,  for  fifty  yean 
from  the  passage  of  this  Act,  "  the  exclusive 
privilege  of  supplying  the  City  of  New  Orleans 
and  its  inhabitants  with  water  from  the  Mis- 
sissippi, or  any  other  stream  or  river,  by  mains 
or  conduits,  and  for  erecting  and  constructing 


for  that  purpose;"  may  purchase  or  lease  such 
lands  or  lots  of  around,  and  construct  such 
dykes,  mounds  or  Teservolrs  as  may  be  re- 
quired for  securing  and  carrying  "a  full  tup- 
ply  of  pure  water  to  said  city  and  its  Inhabit- 
ants ;"  for  which  purpose  it  could  lay  and 
place  conduits,  pipes  or  aqueducts  in  the 
streets,  public  places  and  lands  of  the  city, 
taking  care  not  to  obstruct  commerce  or  tree 
circulation;  that  the  city  might  use  waterfront 
tbe  pipes  and  plugs  of  the  Company  then  laid, 
or  thereafter  to  be  laid,  free  of  any  charge, 
for  the  extinguishment  of  fires,  cleansing  of 
the  streets,  and  for  the  use  of  all  public  build- 
ings, public  markets  and  charitable  institu- 
tions; that  the  Company  should  place,  free  of 
any  charge,  for  public  purposes,  two  hydrants 
of  the  most  approved  construction  In  front  of 


.     .  times  during 

the  continuance  of  its  charter,  In  considera- 
tion whereof  its  franchises  and  property,  used 
In  accordance  With  its  charter,  were  exempted 
from  taxation,  state,  municipal  and  parochial; 
that  immediately  after  its  organization  the 
Company  shall  proceed  to  the  erection  of  new 
works  and  pipes,  sufficient  in  capacity  to  fur-  ,„■ 
nish  a  full  and  adequate  supply  of  water,  tube  lV7aJ 
drawn  from  the  Mississippi  River  or  elsewhere, 
as  might  be  Judged  most  expedient,  such  new 
works  and  pipes  to  be  commenced  within 
twelve  months  from  tbe  passage  of  the  Act, 
and  be  completed  within  four  years,  so  as  to 
give  an  adequate  supply  of  water  to  the  peo- 

Jle  of  New  Orleans,  exclusive  of  the  Fifth 
•istrict;  that,  if  the  work  was  not  done  as  pre- 
scribed, the  Company  should  forfeit  all  ex- 
clusive privileges  granted  to  it,  and  the  city 
might  contract  with  anyone  else  for  a  supply 
of  water,  and  appropriate  the  property  of  tbe 
Company;  that,  after  the  completion  of  the 
new  works  and  pipes,  the  Company  should, 
from  time  to  time,  as  the  wants  of  the  popu- 
lation required,  and  when  the  estimated  rev- 
enue on  the  cost  of  such  extension  should  equal 
10  per  centum,  extend  Its  works  throughout 
tbe  entire  limits  of  the  city  and  suburbs,  at 
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then  or  thereafter  established;  and  that  any 
failure  of  the  Company  to  comply  with  these 
provisions  should  work  a  forfeiture  of  Its  char- 
ter. While  the  Act  gave  the  Company  the 
right  to  fix  the  rate  of  charges  for  water,  that 
right  was  subject  to  the  condition  that  the  net 


it  a  valuation  to  be  fixed  by  experts;  and, 
t.the  * ' 

years  longer,  "tut  without  any  exclusive  prh 


If  the  city  did  not  purchase,  the  Company's 
charter  should  be  vpto  facto  extended  for  fifty 
•nrithoi 


the  provisions  of  the 

In  addition  to  authority  to  increase  Its  capi- 
tal stock,  the  Company  was  empowered  to  bor- 


)ney  for  the  purpose  of  improving  and 

D.ng  its  works  and  increasing  the  supply 

f  pure  water  ;  to  which  end   it  might  Issue 


it  not  exceeding  $3,000,000, 

on  such  terms,  and  bearing  such  rate  of  inter- 
est, as  the  directors  might  determine,  secured, 
principal  and  Interest,  by  a  mortgage  of  all  the 
property,  acquired  and  to  be  acquired,  and 
franchisee  of  the  Company,  including  its  fran- 
chise to  be  a  corporation,  such  mortgage  to  be 
a  valid  and  subsisting  mortgage  until  the  pay- 
ment of  the  debt  secured  by  it,  without  refn- 
scriptlon,  and  the  bonds  not  to  be  disposed  of, 
167B]  except  on  terms  approved  bv  the  city  council. 
It  was  further  provided  that  the  Company 
should  not  declare  or  pay  any  dividends  untu 
the  contemplated  works  were  completed  and 
in  use,  nor,  at  any  time,  except  in  cash,  and 
then  only  out  of  the  net  receipts,  after  pay- 
ment of  expenses  of  operation  and  interest  on 
its  bonded  debt. 

The  Act  concluded  with  the  declaration,  that 
nothing  therein  "shall  be  so  construed  aa  to 
prevent  the  city  council  from  granting  to  any 
person  or  persons,  contiguous  to  the  river,  the 

Rrlvllege  of  laying  pipes  to  the  river,  exclusive- 
'  for  Bis  or  their  own  use." 

'  This  Act  was  amended  in  18TB,  but  in  no 
particular  important  to  be  here  noticed,  except 
that  the  exemption  of  the  Company  from  state 
taxation  was  abrogated. 

The  City  of  New  Orleans  accepted  the  pro- 
visions and  conditions  of  the  Act  of  1877,  and 
subscribed  the  full  amount  of  stock  authorized 
by  law.  Holders  of  bonds  also  subscribed 
stock  to  the  amount  of  $500,000,  and,  as  re- 
quired, surrendered  their  bonds  to  the  city, 
which  were  canceled,  leaving  to  the  latter,  in 
place  of  their  bonds,  the  stock  so  subscribed  by 
them.  Subsequently,  April  9,  1876,  the  city 
transferred  to  the  Water  Works  Company,  its 

essors  and  assigns,  all  of  the  before  men- 

*1  property,  subject  to  its  right  to  repur- 
chase the  same  as  provided  In  the  foregoing 
Acts.  Thereafter,  the  property  was  controlled 
and  managed  bv  the  Company.  In  order  to 
meet  the  obligations  imposed  by  Its  charter,  it 
expended  large  sums  of  money,  raised  by  the 
issue  of  mortgage  bonds,  to  the  amount  of 
$500,000,  of  which  $300,000  were  sold,  and 
which  money,  or  a  large  portion  thereof,  was 
expended  in  enlarging  and  improving  the 
water  works,  so  as  to  meet  the  demand  for 
water  for  the  use  of  the  city  and  its  inhabitants. 

While  the  Company,  according  to  the  alle- 
lic U.  8. 


tioned  i 


rations  of  the  bill,  was  executing  In  good  faith 
the  requirements  of  its  charter,  a  new  State 
Constitution  was  adopted,  commonly  known  as 
the  Constitution  of  1679.  It  contained,  among 
Other  clauses,  the  following :  "Art.  258.  AU 
rights,  actions,  prosecutions,  claims  and  con- 
tracts, aawellof  individual  aa  of  bodies  corpo- 
rate, and  all  laws  in  force  at  the  time  of  the 
adoption  of  this  Constitution,  and  not  incon-  rat 
sistent  therewith,  shall  continue  as  if  the  said  L 
Constitution  had  not  been  adopted.  But  the 
monopoly  features  in  the  charter  of  any  corpo- 
ration now  existing  In  the  State,  save  such  aa 
maybe  contained  In  the  charters  of  railroad 
companies,  are  hereby  repealed."  Under  the 
sanction  of  that  constitutional  provision,  the 
city  council  of  New  Orleans  passed,  on  No- 
vember 15,  1883,  an  ordinance  which  provided 
"  that  Robert  E.  Rivers,  or  the  lessee  of  the 
St.  Charles  Hotel,  of  the  City  of  New  Orleans, 
be  allowed  the  right  of  way  and  privilege  to 
lay  a  water-pipe  from  the  Mississippi  River,  at 
any  point  opposite  the  head  of  Common  or 
Gravier  Streets,  through  either  of  these  streets 
to  said  hotel,  its  front  and  side  streets,  with  all 
needed  attachments  and  appurtenances,  and  to 
distribute  said  water  through  said  hotel  as  said 
Rivers,  or  lessee,  may  desire  from  said  pipes, 
the  pipes  to  be  put  at  a  depth  of  three  feet  wi- 
der the  surface  of  said  streets,  to  be  of  iron, 
and  of  not  more  than  —  inches  In  diameter; 
that  the  said  pipes  and  all  attachments  thereto, 
in  said  streets,  be  arranged  and  placed  under 


the  supervision  and  approval  of  the  city  sur- 

'he  pavement  and  streets  to  be  rekid  to 

'action  of  the  administrator  of  improve- 


ments and  city  surveyor." 

The  New  Orleans  Water  Works  Company 
was  in  existence  before  the  adoption  of  the 
present  Constitution  of  Louisiana,  one  of  the 
articles  of  which,  as  we  have  seen,  repeals  the 
monopoly  features  In  the  charters  of  all  then 
existing  corporations  other  than  railroad  com- 
panies. This  case  is,  therefore,  controlled  by 
the  decision  just  rendered  in  New  OrUant  Oat 
Light  Oo.  v.  Louisiana  Light  and  Heat  Produe- 
ing and  Manufacturing  Gb.[an*»,6161.  Thetwo 
are  not  to  be  distinguished  upon  principle ;  for 
if  it  was  competent  for  the  State,  before  the 
adoption  of  her  present  Constitution,  as  we 
have  held  it  was,  to  provide  for  supplying  the 
City  of  New  Orleans  and  its  people  with  il- 
luminating gas  by  means  of  pipes,  mains,  and 
conduits  placed,  at  the  cost  of  a  private  corpo- 
ration, in  its  public  ways,  It  was  equally  com- 
petent for  her  to  make  a  valid  contract  with  a 
private  corporation  for  supplying,  bv  the  same 
means,  pure  and  wholesome  water  for  like  use 
in  the  same  city.  The  right  to  dig  up  and  use 
the  streets  and  alleys  of  New  Orleans  for  the 
purpose  of  placing  pipes  and  mains  to  supply 
the  city  and  its  inhabitants  with  water  Is  a  taf 
franchise  belonging  to  the  State,  which  she 
could  grant  to  such  persons  or  corporations, 
and  upon  such  terms,  as  she  denned  best  for  the 
public  interest.  And  as  the  object  to  be  at- 
tained was  a  public  one,  for  which  the  State 
could  make  provision  by  legislative  enactment, 
the  grant  of  the  franchise  could  be  accompanied 
with  eucb  exclusive  privileges  to  the  grantee, 
in  respect  of  the  subject  of  the  grant,  as  in  the 
judgment  of  the  legislative  department  would 
neat  promote  the  public  health  and  the  public 
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comfort,  or  the  protection  of  public  and  private 
property.  Such  was  the  nature  of  the  plaint- 
iff's grant,  which,  not  being  at  the  time  pro- 
hibited by  the  Constitution  of  the  Bute,  was  a 
contract,  the  obligation  of  which  cannot  be  im- 
paired by  subsequent  legislation,  or  by  a  change 
in  her  organic  law.  It  is  at  much  a  contract, 
within  the  meaning  of  the  Constitution  of  (be 
United  States,  as  a  grant  to  a  private  corpora- 
tion for  a  valuable  consideration,  or  in  conaiH- 
eration  of  public  services  to  be  rendered  by  it, 
of  the  exclusive  right  to  construct  and  maintain 
a  railroad  within  certain  lines  and  between 
given  points,  or  a  bridge  over  a  navigable 
stream  within  a  prescribed  distance  above  and 
below  a  designated  point. 

It  is  idle  to  insist  that  this  contract  was  pre- 
judicial either  to  the  public  health  or  to  the 
public  safety,  as  might,  perhaps,  be  Bald  to  be 
the  case  if  the  State,  after  making  It,  was  pre- 
vented from  exercising  any  control  whatever 
over  the  matter  of  supplying  the  city  and  Its 
inhabitants  with  water.  But,  notwithstanding 
the  exclusive  privileges  granted  to  the  plaint- 
iff, the  power  remains  with  the  Btate,  or  with 
the  municipal  government  of  New  Orleans,  act- 
ing under  legislative  authority,  to  make  such 
regulations  as  will  secure  to  the  public  the  un- 
interrupted use  of  the  streets,  as  well  as  pre- 
vent the  distribution  of  water  unfit  for  use,  and 
provide  for  sucb  a  continuous  supply,  in  quan- 
tity, as  protection  to  property,  public  and  pri- 
vate, may  require.  In  the  case  just  decided  we 
said:  "The  constitutional  prohibition  upon 
state  laws  Impairing  the  obligation  of  contracts 
does  not  restrict  the  power  of  the  State  to  pro- 
tect the  public  health,  the  public  morals,  or 
the  public  safety,  as  the  one  or  the  other  may 
be  involved  in  the  execution  of  such  contracts. 
Rights  and  privileges  arising  from  contracts 
with  a  State  are  subject  to  regulations  for  the 
protection  of  the  public  health,  the  public  mor- 
als and  the  public  safety,  in  the  same  sense  as 
are  all  contracts  and  all  property,  whether 
owned  by  natural  persona  or  corporations." 

The  contract  with  the  Water  Works  Com- 
pany does  not  interfere  with,  but  expressly 


does  not  belong  ;  for  his  hotel  is  distant  many 
blocks  from  the  Mississippi  River,  and  others 
own  and  occupy  the  intervening  property. 
Nor  doe*  the  contract  assume  to  interfere  with 
the  right  of  any  person  or  corporation,  even 
when  not  contiguous  to  that  stream,  to  supply 


their  places  of  business  or  residence*  with  water 
therefrom,  obtained  otherwise  than  by  pipes, 
mains,  or  conduits  laid  in  the  public  ways  of 
the  city.  The  restriction,  Imposed  by  the  con- 
tract upon  the  use  by  others  than  plaintiff  of 
the  public  streets  ana  ways,  for  such  purposes, 
is  not  one  of  which  the  appellee  can  complain. 
He  was  not  thereby  restrained  of  any  freedom 
or  liberty  he  had  before  ;  tor  he  had  no  right, 
without  the  consent  of  the  government,  to  dig 
up  the  streets  and  alleys  of  the  city  for  the  pur- 
pose of  conveying  water  to  his  hotel.  Nor  can 
he  question  the  authority  of  the  State  to  grant 
to  a  private  corporation  the  exclusive  use  of 
public  streets  and  alleys  for  such  purposes,  aaa 
means  of  accomplishing  the  public  object  of 
supplying  one  of  her  municipalities  and:  it*  in- 
habitants with  pure  and  wholesome  water. 
The  permission  given  to  the  appellee  by  the 
city  council  to  lay  pipes  in  the  streets,  for  the 
purpose  of  conveying  water  to  his  hotel,  la 
plainly  in  derogation  of  the  State's  grant  to  the 
appellant ;  for  if  that  body  can  accord  such  a 
use  of  the  public  way*  to  him,  it  may  grant  a 
like  use  to  all  other  citizens  and  to  corporation* 
of  every  kind,  thereby  materially  diminishing, 
If  not  destroying,  the  value  of  the  plaintiffs 
contract,  upon  the  faith  of  which  it  ha*  ex- 
pended large  sums  of  money,  and  rendered  serv- 
ices to  the  public  which  might  otherwise  have 
been  performed  by  the  State  or  the  city  at  the 
public  expense. 

Without  discussing  the  authorities  referred 
to  in  the  other  case,  or  repeating  the  general  [  t 
considerations  there  stated,  and  which  are 
equally  applicable  here,  we  are  of  opinion  that 
the  court  below  erred  in  sustaining  the  de- 
murrer to  the  bill.  Under  its  averments  the 
plaintiff  was  entitled  to  a  decree  perpetually 
restraining  the  defendant  from  laying  pipes, 
conduits,  or  mains  in  the  public  way*  of  New 
Orleans  for  the  purpose  of  conveying  water 
from  the  Mississippi  River  to  his  hotel.  In 
common  with  all  corporation*,  and  all  other 
citizens  of  New  Orleans,  he  must  abide  by  the 
contract  which  the  State  made  with  the  plaint- 
iff ;  for  such  is  the  mandate  of  the  Constitu- 
tion of  the  United  States. 

Thedeereeit  reverted,  and  tfie  cause  remandtd 
for  further  proeeedingi  in  conformity  with  Ass 
opinttm. 
True  oopy .   Test : 

James  H.  MoKenney,  Clark,  Sup.  Court,  TJ,  B. 
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THE   DECISIONS 


Supreme  Court  of  the  United  States, 


AT  OCTOBER  TERM,  188S. 


M]      MATTHIAS  8MMERMAN.  PI/,  in.  Err., 
STATE  OF  NEBRASKA. 
(Bee  a  O,  Bepotter'i  e&,M,  Bflj 


1.  Where  (t  does  not  appear  from  the  record  that 
■  federal  gueatton  waa  actually  presented  or  In  ~ 
way  relied  upon  before  final  Judgment  below, 
court  in  without  jurisdiction. 

2.  This  court  acre  upon  the  case  as  made  •*» 

mart  below  when  the  Judgment  ws '~  ~ 

cannot  Incorporate  Into  the  record 
iwnrlria  on  a  petition  for  rrhmrlnf 

'■"-  181J 

Bedded 


■  matter  ap- 


idDee.7, 1885. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Nebraska. 
On  motion  to  dismiss. 

Metert.  Win.  Lease,  Atty-Qen.qfjfebraeka, 
and  Enoch  Totton,  for  defendant  in  error, 
In  support  of  motion. 

Jfr.  L.  C.  Bun-,  for  plaintiff  In  error,  em- 
Ira. 

Mr.  Chief  Justice  Wavite  delivered  the  opin- 
ion of  the  court: 

It  nowhere  appears  from  this  record,  either 
in  the  application  for  a  change  of  venue  or  in 
the  objections  to  the  admissibility  of  evidence, 
to  the  charge  of  the  court  as  given  or  to  the  re- 
fusals to  charge  as  requested,  or  In  the  motion 
for  a  new  trial,  the  assignment  of  errors  in  the 
Supreme  Court  of  the  State,  or  the  opinion  filed 
in  that  court,  that  any  federal  question  was  ac- 
tually presented  for  consideration  or  In  any 
way  relied  on  before  the  final  judgment  from 
which  the  writ  of  error  has  been  taken.  Such 
being  the  case,  we  cannot  take  Jurisdiction. 
Detroit  Railway  Co.  v.  Quthard,  114  U.  S.  184 
[Bk.  28,  L.  ed.  1181;  Brown*.  Colorado,  lOflU. 
8.  9S  [Bk.  27.  L.  ed.  182].  The  fact  that,  after 
the  final  judgment  and  in  the  petition  for  a  writ 
of  error  to  this  court,  which  seems  to  have  been 
treated  also  as  a  petition  for  rehearing,  a  fed- 
eral question  was  presented  is  not  enough.  It 
was  so  decided  in  SueqyeJtanna  Boom  Co.  v.  W. 
Branch  Boom  Co.  110  U.  S.  57  [Bk.  28,  L.  ed. 
«!].  As  was  said  in  that  case:  ''Wo  act  on  the 
case  as  made  to  the  court  below  when  the  judg- 
ment was  rendered,  and  cannot  incorporate  into 
the  record  any  new  matter  which  appears  for 
IIS  V.  8. 


the  first  time  after  the  judgment  on  a  petition    [55] 
for  rehearing.    Such  a  petition  Unopartof  the 
record  on  which  the  judgment  rests. 

The  motion  to  ditniitt  for  want  cfjtiriedietion 
uaranUd. 


MICHAEL  HAKLEY  n  ax.,  Hfa.  in  Brr., 
e. 
CHARLES  DONOOHUE. 
(SaeB-CB 


Suit  in  a  ttate  court  upon  a  judgment  rendered 


fendanta  hi  another  State. 

[No.  229.] 
Argued  Not.  IS,  19.1835.   Decided  Dee.  U,  188S. 

TN  ERROR  to  the  Court  of  Appeals  of  the 
1  State  of  Maryland. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mr.  Frederick  J.  Brown,  for  plain  tiffs  In 


tana* ;  proe/  offorelan  and  elate  lane. 

t.  Steams,  UtWeui.an,  not*  (n  Low. 


Not*.- 

See  C.  a  Bank 

a. 

Presumption  as  to  the  existence  of  the  cc 

■r  looal  law  in  other  States  or  commies.  SeeAbell 
'.  Douglass,  i  Den.,  80B,  note  wi  Lav),  ed. 
The  courts  of  the  United  State*  takehtdietai  Mttss 
jf  the  lam  of  the  tooeral  StaW*.  8ee  iTNlei  *.  Hol- 
brook.BTU.S.OlPet.i.Stbk.B.lDOl,  note.  Par  an 
Important  eioeptlon  to  this  rule,  see  the  above  ease 
of  Henley  v.  Donoffhue. 
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Mr.  Justice  Gray  delivered  the  opinion  of 
the  court: 

This  was  an  action  brought  by  Michael  Han- 
ley  and  William  F.  Welch  against  Charles 
Donoghue  in  the  Circuit  Court  for  Baltimore 
County  in  the  State  of  Maryland,  upon  a  judg- 
ment for  $2,000  recovered  by  the  plaintiffs  on 


June  4,  1877,  in  an  action  of  covenant  against 
the  defendant, Charles  Donoghue,  together  with 
one  John  Donoghue,  In  the  Court  of  Common 
[S]  Pleas  of  Washington  County  In  the  State  of 
Pennsylvania,  and  there  recorded. 

The  declaration  contained  three  counts.  The 
first  count  Bet  forth  the  recovery  and  record  of 
the  Judgment  as  aforesaid  in  said  court  of  com- 
mon pleas,  and  alleged  that  it  was  still  in  force 
and  unreversed.  The  second  count  contained 
similar  allegations,  and  also  alleged  that  m  the 
former  action  Charles  Donoghue  was  sum- 
moned, and  property  of  John  Donoghue  was 
attached  by  process  of  foreign  attachment,  but 
he  was  never  summoned  and  never  appeared, 


repeated  the  allegations  of  the  second  count, 
and  further  alleged  that  "by  the  law  and  prac- 
tice of  Pennsylvania  the  judgment  so  rendered 
against  the  two  defendants  aforesaid  is  in  that 
State  valid  and  enforceable  against  Charles 


peal  from  the  judgment  so  rendered  to  the  Su- 
preme Court  of  Pennsylvania  (which  is  the  only 
court  having  jurisdiction  of  appeals  from  the 
said  court  of  common  pleas)  is  required  to  be 
made  within  two  years  of  the  rendition  of  the 
judgment,  nevertheless  no  appeal  has  ever  been 
taken  from  the  judgment  so  rendered  against 
the  said  defendants,  or  either  of  them." 

The  defendant  filed  a  general  demurrer  to 
each  and  all  of  the  counts,  which  was  sus- 
tained, and  a  general  judgment  rendered  for 
him.  Upon  appeal  by  the  plaintiffs  to  the 
Court  of  Appeals  of  the  State  of  Maryland,  the 
judgment  was  affirmed.  58  Md.  239.  The 
plaintiffs  thereupon  sued  out  this  writ  of  error, 
on  the  ground  that  the  decision  was  against  a 
right  and  privilege  set  up  and  claimed  bv  them 
under  the  Constitution  and  laws  of  the  United 
Btates. 

The  question  presented  by  this  writ  of  error 
[8]  la,  whether  the  judgment  of  the  Court  of  Ap- 
peals of  the  State  of  Maryland  has  denied  to  the 
plaintiffs  a  right  and  privilege  to  which  they 
are  entitled  under  the  first  section  of  the  fourth 
article  of  the  Constitution  of  the  United  States, 
which  declares  that  "Pull  faith  and  credit  shall 
be  given  in  each  State  to  the  public  Acts,  rec- 
ords and  judicial  proceedings  of  every  other 


ords  and  proceedings  shall  be  proved  and  the 
effect  thereof;"  and  under  section  906  of  the 
Revised  Statutes,  which  re-enacts  the  Act  of 
Hay  36,  1790,  chap.  11, 1  Stat,  at  L  133,  and 

! inscribes  the  manner  In  which  the  records  and 
udicial  proceedings  of  the  courts  of  any  State 
shall  be  authenticated  and  proved,  and  enacts 
that  "the  amid  records  and  judicial  proceedings, 
so  authenticated,  shall  have  such  faith  end 


credit  given  to  them  in  every  court  within  the 
United  States  as  they  have  by  law  or  usage  in 
the  courts  of  the  State  from  which  they  are 

By  the  settled  construction  of  these  provis- 
ions of  the  Constitution  and  statutes  of  the 
United  States,  a  judgment  of  a  state  court,  ine 
cause  within  its  jurisdiction  and  against  a  de- 
fendant lawfully  summoned,  or  against  law- 
fully attached  property  of  an  absent  defendant. 
Is  entitled  to  as  much  force  and  effect  against 
the  person  summoned  or  the  property  attached, 
when  the  question  is  presented  for  decision  In 
a  court  of  another  State,  as  it  has  In  the  State  In 
which  it  was  rendered.  Maxwell  v.  Stewart,  29 
Wall.  77  [89  U.  8.  bk.  22,  L.  ed.  5841;  Insur- 
ance Co.  v.  Sarrit,  97  U.  S.  881  [Bk.  24,  L.  ed. 
9591;  Onsen  v.  Van  Butkirk.  7  Wall.  189  [74 
U.  8.  bk.  19,  L.  ed.  1091;  Cooper  v.  Reynold*, 
10  Wall.  808  177  U.  B.  bk.  19,  L.  ed.  981].  And 
it  is  within  the  power  of  the  Legislature  of  a 
State  to  enact  that  judgments  which  shall  be 
rendered  in  its  courts  in  actions  against  joint 
defendants,  one  of  whom  has  not  been  duly 
served  with  process,  shall  be  valid  as  to  those 
who  have  been  so  served,  or  who  have  appeared 
in  the  action.  Maeon  i.  Eldred.  6  Wall.  281  [78 
U.  8.  bk.  18,  L.  ed.  7831;  Eldred  v.  Bank.  17 


2741 ;  Saain  v.  Kenny,  93  U.  8.  289  [Bk.  33,  L. 
ed.9261. 

Much  of  the  argument  at  the  bar  was  devoted 
to  the  discussion  of  questions  which  the  view 
that  we  take  of  this  case  renders  it  unnecessary 
to  consider;  such  as  the  proper  manner  of  im- 
peaching or  avoiding  judgments  In  the  State  In 
which  they  are  rendered,  for  want  of  due  ser- 
vice of  process  upon  one  or  all  of  the  defend- 
ants; or  the  effect  which  a  judgment  rendered 
in  one  State  against  two  joint  defendants,  one 
of  whom  has  been  duly  summoned  and  the 
other  has  not,  should  be  allowed  against  the 
former  in  the  courts  of  another  Slate,  without 
allegation  or  proof  of  the  effect  which  such 
a  judgment  has  against  him  by  the  law  of  the 
first  State. 

No  court  is  to  be  charged  with  the  knowledge 
of  foreign  laws;  but  they  are  well  understood 
to  be  facts  which  must,  like  other  facta,  be 
proved  before  they  can  be  received  In  a  court 
of  justice.  Talbot-?.  Seeman.l  Crunch,  1,38  and 
Church  v.  HiObart,  %  Crancb,  187, 236  [5  and  8 
U.  8.  bk.  3,  L.  ed.  10,  27,  249,  2651;  Strother  v. 
Lueat.  6  Pet.  763. 768  [81  U.  8.  bk.  8,  L.ed.  B78. 
S75] ;  Dainete  v.  Sale,  Bl  U.S.  18,  20  [Bk.  28,  L, 
ed,  190,  198],  It  la  equally  well  settled  that  the 
several  States  of  the  Union  are  to  be  considered 
as  in  this  respect  foreign  to  each  other,  and 
that  the  courts  of  one  Slate  are  not  presumed  to 
know,  and  therefore  not  bound  to  take  judicial 
notice  of  the  laws  of  another  State.  In  Buekner 
v.  Finley,  In  which  It  was  held  that  bills  of 
exchange  drawn  In  one  of  the  States  on  per- 
sons living  in  another  were  foreign  bills.  It  was 
■old  by  Mr.  Justice  Washington,  delivering  the 
unanimous  opinion  of  this  court:  "For  aD  na- 
tional purposes  embraced  by  the  Federal  Con- 
stitution, the-States  and  the  citizens  thereof  are 
one,  united  under  the  same  sovereign  author- 
ity, and  governed  by  the  same  laws.  In  all 
other  respects,  the  States  are  necessarily  foreign 
toand  independent  of  each  other.    Their  Con- 

Di,iii,.db»Goo"n? 


Haklut  t.  Dohogbto.  1-1 

When  exercising  an  original  Jurisdiction  un- 
der the  Constitution  and  laws  of  the  United 
States,  this  court,  as  well  as  ever;  other  court 
of  tbe  National  Government,  doubtless  takes 
notice,  without  proof,  of  the  laws  of  each  of 
the  United  States. 

But  in  this  court,  exercising  an  appellate  Ju- 
risdiction, whatever  was  matter  of  law  in  the 
court  appealed  from  la  matter  of  law  here;  and 
whatever  was  matter  of  fact  in  the  court  ap- 
pealed from  Is  matter  of  fact  here. 

In  the  exercise  of  Its  general  appellate  juris- 
diction from  a  lower  court  of  the  United  States, 
this  court  takes  Judicial  notice  of  the  laws  of 
everv  State  of  the  Union,  because  those  lawa 
are  known  to  the  court  below  as  laws  alone, 
needing  no  avennentor  proof.  Count  v .  Stead, 
4  Dall.  33,  27  [4  U.  8.  bk.  1.  L.  ed.  734,  72flli 
Bind*  v.  rattier,  5  Pet.  898  [SO  U.  8.  bk.  8,'  L. 
ed.  168);  Owing*  v.  Hull.  8  Pet.  807,  625  [84  U. 
8.  bk.  9,  L.  ed.  346,  2521;  United  State*  t. 
Turner,  11  How.  668,  668  [52  U.  8.  bk.  13,  L. 
ed.  856,  8591;  Pennington  v.  Gib*m,  16  How. 
65  [57  U.  8.  bk.  14,  L.  ed.  846];  Covington 
Dravibridge-  Co.  v.  Shepherd,  20  How.  227,  230 
[61  U.  8.  bk.  15,  L.  ed.  8961:  Ghceoer  v.  Wit- 
ton.,  9  Wall.  108  [76  U.  8.  bk.  19,  L.  ed.  6041; 
Jvneti/m  R.  R.  Co.  v.  Bank  of  AiMand,  13 
Wall.  236,  330  [79  U.  8.  hk.  20,  L.  ed.  885, 
8871;  Lamarv.  ifieou,  I14U.  S.  218,  [ante. 94]. 

But  on  a  writ  of  error  to  the  higheat  court  of 
a  State,  in  wbicb  the  revisory  power  of  tbis 
court  is  limited  to  determining  whether  a  ques- 
tion of  law  depending  upon  the  Constitution, 
laws  or  treaties  of  the  United  States  has  been 
erroneously  decided  by  the  state  court  upon 
the  facta  before  It — while  the  law  of  that 
Slate,  being  known  to  its  courts  as  law.  Is  of 
course  within  the  judicial  notice  of  this  court 
at  the  hearing  on  error — yet,  as  In  the  state 
court  the  lawsof  another  State  are  but  facts,  re- 
quiring to  be  proved  In  order  to  be  considered, 
this  courtdoes  not  take  judicial  notice  of  thorn, 
unless  made  part  of  the  record  sent  up,  as  in 
Qreenv.VanBifkirk,  [rupra].  The  case  comes, 
in  principle,  within  the  rule  laid  down  long 
ago  by  Chief  Jvttice  Marshall:  "  Thatthclaws 
of  a  foreign  nation,  designed  ouly  for  the  direc- 
tion of  its  own  affairs,  are  not  to  be  noticed  by 
the  courts  of  other  countries,  unless  proved  aa 
facts,  and  that  this  court,  with  respect  to  facts, 
is  limited  to  the  statement  made  in  the  court 
below,  cannot  be  questioned."  Talbot  v.  See- 
man  [supra]. 

Where  by  the  local  law  of  a  State  (aa  in  Ten- 
nessee, Hobo*  v.  Memphis  &  Oliarletton  Railroad, 
9  Heink.  878)  Its  highest  court  takes  judicial  no- 
tice of  the  laws  of  other  States,  this  court  also, 
on  writ  of  error,  might  take  Judicial  notice  of 
them.  But  such  is  not  the  case  in  Maryland, 
where  the  court  of  appeals  has  not  only  affirmed 
tbe  general  rule  that  foreign  laws  are  facts 
which,  like  other  facts,  must  be  proved  before 
they  can  be  received  in  evidence  In  courts  of 
justice,  but  has  held  that  the  effect  which  a 
judgment  rendered  in  another  State  has  by  tbe 
law  of  that  State  is  a  matter  of  fact,  not  to  be 
judicially  noticed  without  allegation  and  proof; 
and  consequently  that  an  allegation  of  the  ef- 
fect which  such  a  judgment  has  by  law  In  that 
State  la  admitted  by  demurrer.  Saptitte  v.  IX 
Volunbrun,  5  Har.  &  J.  86,  98;  Wemwag  v. 
Pawling,  5  Gill  &  J.  600,  608;  Bank  of  United 
49.  84 
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Oct.  Trail, 


Stat*  t.  Merchant/  Am*,  7  GUI,  415,  431; 
Ooatet  v.  Maeheg,  M  Md.  41S,  419. 

From  these  cousi  derations,  it  follows  that 
the  averment  In  the  third  count  of  the  dec 
laration,  that  by  the  law  of  Peiinayrrania  the 
Judgment  rendered  Id  that  State  against  Charles 
Donoghue  and  John  Donoghue  was  valid  and 
enforceable  against  Charles,  who  had  been 
set-red  with  process  in  that  State,  and  void 
against  John  who  had  not  been  so  served,  must 
be  considered,  both  In  the  courts  of  Maryland 
and  in  this  court  on  writ  of  error  to  one  of 
those  courts,  an  allegation  of  fact,  admitted  by 
the  demurrer. 

Upon  the  record  before  us,  therefore,  the 
plaintiff  appears  to  be  entitled,  under  the  Con- 
stitution and  laws  of  the  United  States,  to  Judg- 
ment on  this  count  It  having  been  admitted 
at  the  bar  that  the  other  counts  are  for  the 
same  cause  of  action,  it  is  unnecessary  to  con- 
sider diem.  The  general  judgment  for  the  de- 
fendant is  erroneous,  and  the  rights  of  both 
parties  will  be  secured  by  ordering,  in  the  usual 
form,  that  the 

Judgment  of  the  Court  of  Appeal*  of  Mary. 
land  Ssrwersei,  and  tht  earn  remanded  to  that 
court  for  further  proceeding!  not  inconeistent 
with  thit  opinion. 

True  copy.    Tart : 

James  H.  MoKennoy,  Clerk,  Sup.  Court,  U.  8. 


[33]     WILLIAM  C.  HOLGATE  ar  ax,,  AppU., 

RUFU8   J.  EATON,   Adrar.   of  ButaJTH 
R.  Eaton,  Deceased,  bt  ax. 

(See  8.  C  Keportert  ed„  B-tsJ 

Htit&arui  and  wife— contract  by  hatband  affect- 
ing ioife't  equitable  ettate—epeeifie  perform- 
ance not  decreed,  when. 


husband  as  trustee  cannot  be  affected  by  soonvej 
■noc  by  Mm  ;  uor  can  It  bo  m-* -  "-'-'- ■  * ■— 


L  A  wife's  equitable  estate  In  pi 


't  contract  af- 

>;  that  bavins;  repudl- 

until  after  a  material 

..._,„„„ e  olrcumaUooes,  she  could  not  then 

take  advantage  of  the  contract;  that  no  contract 
had  been  completed  between  her  and  the  defend- 
ants; and  that  the  bHUhouM  be  dismissed,  but  that 
the  cross  bill  of  the  defendants  should  be  prose- 
cuted to  determine  their  rights  Browing  out  of  a 
lax  title  and  the  payment  by  them  of  a  certain  sum 
on  account  of  the  husband. 

S.  Where  time  w  not  expresslyor  Impliedly  of  the 
■BEunce  of  a  oontraot.  In  case  of  gross  laches  or  In- 
excusable neeUgenoe  on  the  part  of  a  party  who 
took*  n  specific  performance,  or  a  material  change 
in  the  circumstances  affectiM  the  rights  of  the  par- 
ties, a  court  of  equity  will  refuse  to  decree  a  specific 
per  ormance.  ^ 

Argued  Nov.  ti,  ts,  1885.  Decided  Dec.  14, 1886, 

APPEAL  from  theClrcult  Court  of  the  United 
Suites  for  the  Northern  District  of  Ohio. 
The  history  and  facts  of  the  case  appear  In 
the  opinion  of  the  court. 

Metre.  Henry  Newbesrln  and  William 
C.  Holga  to.  In  person,  for  appellants. 

Meters.  Js»M  H.  Hoj-t  and  H.  B.  Blur- 
man,  for  appellees. 
US 


Mr.  Jvetice  Miller  delivered  the  opinion  of 
the  court: 

This  Is  an  appeal  from  the  Circuit  Court  for 
the  Northern  District  of  Ohio. 

The  suit  was  originally  brought  by  a  bin  In 
equity,  In  the  name  of  Elizabeth  H.  Eaton,  by 
her  next  friend,  Rufus  J.  Eaton.  During  its 
progress  Mrs.  Eaton  died,  and  her  next  friend 
was  appointed  administrator  of  her  estate,  and 
it  was  revived  by  him  in  that  character.  After- 
wards her  heirs  were  made  plaintiffs  also. 

The  case  as  It  was  presented  to  the  circuit 
court  for  final  decree,  and  as  It  comes  before  us, 
is  to  be  gathered  from  the  pleadings,  documen- 
tary evidence,  written  correspondence  and  dep- 
ositions which  are  voluminous.  We  shall  not 
recapitulate  the  evidence,  but  state  the  material 
facts  as  we  believe  them  to  be  established. 

John  B.  Eaton,  the  husband  of  the  complain- 
ant, who  resided  with  her  in  Maine  and  who 
claimed  to  be  the  owner  In  his  own  right  of  nine- 
ty-five acres  of  land  near  the  town  of  Defiance,  to 
the  State  of  Ohio,  lying  between  the  Wabash  and 
Erie  Canal  and  the  Pittsburgh  and  Port  Wayne 
Railroad,  was  In  July,  1874,  at  Defiance,  try- 
ing to  sell  it  Being  In  pressing  want  of  money, 
he  made  his  note  for  $400,  payable  to  the  Defi- 
ance National  Bank  in  ninety  days,  dated  July 
80,  1674,  with  Holgate  and  Newbegin,  who  are 

3'pellan  ts  here,  as  his  sureties.    This  note  they 
lerwards  paid. 

On  the  same  day  Eaton  made  a  conveyance. 
absolute  on  its  face,  to  Holgate,  of  the  una 
above  mentioned  and  at  the  same  time  he  and 
Holgate  executed  the  following  agreement: 
"  Defiance.  Ohio,  July  SO.  1874. 

1  "This  memorandum  witnessetb,  that  John  B. 
Eaton,  of  Fryeburg,  Maine,  has  this  day  sold 
to  Wo,  0.  Holgate,  'that  part  of  the  east  half 
of  section  twenty-seven  (27),  T,  *  N.  B.  4  E., 
lying  between  the  Fort  Wayne  road  and  the  W. 
&  E.  Canal,  and  containing  ninety-five  acres, 
more  or  less,  excepting  lB^ft,  acres  now  hen 
by  Michael  Gorman,  all  more  fully  described 
and  set  forth  in  a  deed  this  day  executed  by 
said  John  B.  Eaton  to  said  Holgate.  It  is  un- 
derstood  said  Holgate  Is  to  pay  for  said  land  the 
sum  of  six  thousand  dollars,  and  any  valid  tax 
claim  Adam  Wilbelm  may  hold  on  said  prem- 
ises, one  thousand  dollars  of  which  Is  to  be  paid 
on  or  before  October  1,  next:  two  thousand  dol- 
lars in  six  months  thereafter;  fifteen  hundred 
dollars  31,500)  in  one  year  thereafter,  and  fif- 
teen hundred  dollars  in  two  Tears  thereafter, 
with  interest  from  and  after  October  first  It 
is  further  understood  said  Eaton  la  to  execute 
another  deed  of  warranty,  his  wife  being  joined 
with  him  ss  grantor  in  same,  and  to  forward 
said  deed  on  to  H.  Newbegtn  for  said  Holgate, 
which  Is  to  be  substituted  for  the  deed  this  day 
executed  to  said  Holgate  as  aforesaid.  And  said 
Eaton  agrees  to  send  on  to  said  Newbegln  the 
mortgage  and  notes  onwhlch  the  Judgment  was 
taken  by  which  his  title  was  acquired,  in  case 
he  can  find  same,  which  are  to  be  filed  accord-  1 
ing  to  law.  It  Is  further  understood  and  agreed 
that  if,  on  or  before  said  October  first,  from 

y  cause,  said  Holgate  shall  prefer  not  to  bold 
..id  premises  on  the  terms  herein  set  forth,  said 
Eaton  agrees  to  repurchase  sr —    "  "-'- 


any  ci 

to  release  any  installment  that  is  unpaid  of  ■ 


to  pay  said  V 


a,  and  the  obligation 

ax  claims' also  to  refund 
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with  interest  fonr  hundred  dollars  ($400)  this 
day  advanced  on  said  $1,000  Installment  to 
come  due  October  first  nest,  and  for  any  ad- 
vancements to  said  Eaton  by  said  Holgate  that 
is  or  may  be  made,  said  Holgate  shall  have  a 
Hen  on  said  premises,  and  may  hold  the  title 
for  game  as  security  till  such  advancements 
shall  be  adjusted.  If,  however,  said  Holgate 
shall  be  satisfied  with  said  purchase  on  account 
of  quality  of  land  and  all  other  particulars,  he 
shall,  at  any  time  after  sixty  days,  on  demand 
of  said  Eaton,  execute  and  deliver  bis  notes  lor 
any  unpaid  part  of  said  Installments,  secured 
by  mortgage  on  the  promisee.  It  being  under- 
stood that  any  amount  the  railway  companies 
■nay  pay  over  for  the  portion  of  said  premises 
between  the  two  railways  shall  be  credited  on 
the  said  1)6,000  to  be  paid  by  said  Holgate,  or 
to  go  to  said  Eaton,  less  advancements  afore- 
said, if  said  Holgate  shall  prefer  to  release  and 
reconvey  his  interest  in  the  premises  aforesaid. 
Given  under  our  hands  and  seals  the  day  and 
year  above  written. 

J.  B.  Eaton.  [Seal] 

ffm.  C.  Holgate.    [Seal.] 

"Attest:  Henry  Newbegin." 

Holgate  immediately  assigned  to  Newbegin 
an  undivided  half  Interest  in  this  contract,  of 


uie  nine  milium,  uuiiueu  uuuii  ui  uih  election 

to  hold  the  property,  and  required  him  to  fur- 
nish the  deed  in  which  Mrs.  Eaton  was  to  Join, 
and  the  mortgage  and  notes  on  which  the  fore- 


.    lortgage 

closure  proceeding  • 


delay  as  a  defense  to  the  suit  for  the  purchase 
money,  it  Is  necessary  to  consider  its  Import- 
ance in  the  contract  and  the  excuses  offered  for 
the  delay. 

It  appears  sufficiently,  we  think,  on  the  final 
bearing,  that  Mr.  Eaton  had  no  other  interest 
in  the  land  at  the  time  he  executed  this  agree- 
ment and  made  his  deed  to  Holgate  than  that 
of  trustee  for  his  wife.  "The  mortgage  and 
notes  on  which  Judgment  was  taken,  oy  which 
his  tide  was  acquired,"  were  never  produced 
until  the  hearing  before  the  master  In  1883,  and 
the  effect  of  them  as  evidence  is  thus  stated  by 
the  master: 

"It  appears  that,  by  the  will  of  William  A. 
Allen,  brother  of  Elizabeth  R.  Eaton,  a  share 
of  his  estate  was  given  to  her.  Bartiey  Camp- 
hell,  of  Cincinnati,  her  agent,  seems  to  have  had 
possession  of  this  share  of  the  estate,  being  per- 
sonal property,  and  used  It  as  his  own.  In  ac- 
counting for  the  same,  be  assigned  a  mortgage 
which  he  held  on  lands  in  Defiance  to  John  B. 
Eaton,  her  husband,  in  trust  for  Mrs.  Eaton 
and  her  children.  This  mortgage  was  fore- 
closed under  proceedings  at  Defiance,  in  which 
JohnB.  Eaton  appeared  to  be  Ihe  only  party  in 
Interest,  and  at  the  sheriff's  sale  he  became  the 

Erchflser,  and  the  sheriff's  deed  was  mode  to 
n,  of  about  ninety-five  acres  of  land  in  De- 


for  the  benefit  of  Mrs.  Eaton. 
It  la  said  by  the  master  that  the  deed  from 

lie  o.  b. 


Mrs.  Eaton  required  by  the  contract  was  un- 
necessary, because  by  the  sale  and  purcliase 
under  the  foreclosure  proceedings  Eaton  had  ac- 
quired title,  and  his  deed  to  Holgate  was  suffi- 


But  w 


e  of  opinion  that  In  this  the  m 


It  Is  quite  clear  to  us  that  Holgate  had  full 
notice  of  Mrs.  Eaton's  interest  in  the  lend,  for 
be  seems  to  have  been  aware  of  the  nature  of 
the  assignment  by  Campbell  of  the  notes  and 
mortgage  to  Eaton,  and  theiefore  required  that 
they  oe  delivered  up  to  him,  if  they  could  be 
found,  and  they  were  found. 

But  as  a  still  further  security  against  Mrs. 
Eaton's  equitable  right  or  interest  in  the  lands, 
be  took  from  Eaton  the  covenant  that  if  he 
elected  to  hold  the  land  as  a  purchaser,  Mrs. 
Eaton  should  join  with  him  as  grantor  in  an- 
other deed,  with  warranty  of  title.  It  is  idle 
to  say  that  Holgate  did  not  have  a  pretty  clear 
idea  of  Mrs.  Eaton's  rights  In  the  land,  and  In- 
tended to  have  full  protection  against  them, and 
that  this  oart  of  the  covenant  had  reference  to 
a  right  of  dower.  She  was  to  join  as  grantor 
In  the  warranty  of  title. 

That  all  the  parties  understood  that  Mrs. 
Eaton  had  the  paramount  Interest  and  equitable 
title  to  the  land  is  seen  In  the  whole  subsequent 
correspondence. 

It  Is  argued  on  the  part  of  the  appellants,  on 
the  other  hand,  that  the  deed  of  Eaton  and  the 
accompanying  contract  constituted  a  mortgage 
for  the  security  of  Holgate  in  regard  to  the  1 400 
note  which  he  agreed  to  pay,  and  for  the  sum 
he  might  have  to  advance  to  buy  In  the  tax  ti- 
tle of  Wilhelm,  with  the  option,  on  the  part  of 
Holgate,  to  convert  It  Into  a  purchase  before 
October  1,  that  Is,  within  sixty  days.  We  do 
not  deem  It  important  to  decide  whether  we  call 
the  transaction  a  mortgage  or  a  conditional  pur- 
1    -      The  effect  is  the  same  either  way,  as. 


perfected,  it,  with  the  amount  paid  for  the  tax 
title,  was  to  be  a  lien  on  the  land  conveyed. 

It  seems  that  when  His.  Eaton  was  informed 
of  the  transaction  between  her  husband  and 
Holgate  she  refused  to  abide  by  it,  and  would 
not  make  the  deed  which  the  contract  called 
for. 

In  August,  Holgate  hod  Informed  Eaton  of  his 
election  to  hold  the  land,  and  in  a  letter  of  Sep- 
tember 80  he  requests  him  to  forward  the  deed 
In  which  his  wife  was  to  Join.  It  is  quite  ap- 
parent that  Mrs.  Eaton  hod  got  possession  or 
control  of  the  notes  and  mortgage,  which  Mr, 
Eaton  was  therefore  unable  to  surrender,  and 
be  had  to  confess  his  inability  to  gel  Mrs,  Ea- 
ton to  Join  him  in  the  deed.  About  this  limcthe 
railroad  company, by  Judicial  proceedings,  con- 
demned and  appropriated  thirteen  acres  of  the 
land  for  its  use;  and  the  sum  of  $2, 600  awarded 
as  damages  was  matter  of  contention  between 
Mrs.  Eaton  and  her  husband. 

Under  these  circumstances,  Holgate  and  New- 
begin  entered  into  correspondence  with  Mrs, 
Eaton  and  ber  son,  who  acted  for  her  in  the 
matter.  They  both  denied  the  binding  force  of 
the  transaction  with  Mr.  Eaton  on  Mrs.  Eaton. 

This  correspondence  ran  through  two  years. 
In  all  of  which  Holgate  and  Newbegin  urged 
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and  still  pressed  for  his  deed.  Finally,  In  Ji 
1875,  Hoi  gate  sent  U>  Mrs.  Eaton  a  mortgage 
executed  by  bim  and  New  begin  on  the  tana, 
less  the  thirteen  acre*  taken  by  the  railroad  com- 
pany, with  two  notes  for  $1  .BOO  each,  payable 
directly  to  her,  not  negotiable,  and  requested 
her  to  send  the  deed  of  herself  and  Mr.  Eaton 
for  the  land  described  in  the  mortgage;  but  she 
declined  to  do  so,  though  she  kept  the  notes  and 
mortgage. 

On  the  7th  December,  1878,  she  did, however, 
tender  such  a  deed, which  Holgate  and  Newbe- 
gin  refused  to  receive,  and  demanded  payment 
of  the  $100  they  had  paid  the  bank  on  the  note 
for  Mr.  Eaton  and  the  sum  they  had  paid  WI1- 
helm  for  his  tax  title,  $434.  Shortly  after  this 
thepresent  suit  was  commenced. 

We  think  that  the  correspondence  shows  that 
during  all  this  time,  until  a  few  months  before 
Mrs.  Eaton  sent  her  conveyance,  the  appellants 
showed  themselves  ready,  willing  and  eager  to 
perforin  the  contract;  that  Mr.  Eaton,  with 
whom  they  had  contracted,  proved  himself  un- 
able to  perform  his  covenant  to  procure  his 
wife's  conveyance;  and  that  she, when  appealed 
to  and  offered  the  consideration  which  the  con- 
tract provided  for,  repudiated  the  husband's  ac- 
tion in  the  matter,  and  held  the  notes  and  mort- 
gage of  the  appellants  for  eighteen  months,  re- 
fusing to  make  the  deed,  without  which  she 
had  no  right  to  bold  them  a  day. 

This  deed  was  essential  to  the  contract. 
Without  it  Holgate  would  get  nothing  for  the 
money  he  had  paid  and  the  notes  he  bod  tend- 
ered. He  had  a  tight  to  prompt  action  on  the 
f*0]  part  Of  Mrs.  Eaton  If  she  intended  to  accept 
the  contract.  We  are  bound  to  hold  that  while 
she  bad  a  right  to  refuse  to  be  bound  by  the 
contract,  she  could  not  play  fast  and  loose  with 
the  other  parties  to  suit  her  pleasure.  When,  a 
year  and  a  half  after  the  notes  and  mortgages 
were  sent  to  her,  she  tendered  her  deed  ft  was 
too  late  to  bind  the  appellants  without  their  con- 
tent. 

An  important  consideration  leading  to  the 
same  conclusion  is, that  hi  the  time  the  contract 
was  made  and  for  a  year  or  more  after  the  value 
of  the  property  continued  £o  Increase,  but,  for 
reasons  not  necessary  to  discuss, it  had  decreased 
so  largely  that  at  the  time  she  tendered  her  deed 
ft  was  worth  far  less  than  when  Holgate  elected 
to  keep  the  land  as  a  purchaser  ana  demanded 
of  Eaton  the  joint  deed  of  himself  and  Mrs. 
Eaton.  It  is  reasonable  to  suppose  that  this  de- 
preciation In  value  entered  into  the  motives 
which  Anally  Induced  her  change  of  mind  In 
the  matter.  The  injustice  of  permitting  her  to 
delay  two  years  her  consent  under  these  circum- 
stances Is  obvious. 

The  case  before  us  Is  practically  a  bill  by 
Mrs.  Eaton  for  specific  performance.  At  law 
she  could  sustain  no  action  on  the  notes,  and 
the  circumstances  under  which  she  received  and 
held  them  and  the  mortgage  would  be  a  perfect 
defense  to  a  mere  foreclosure  of  the  mortgage. 
Her  only  ground  of  success  in  the  present  suit 
therefore  Is  in  the  principles  of  equity  juris- 
U0 


prudence  In  enforcing  a  specific  performance 
of  the  agreement  to  buy  the  land  and  pay  the 
purchase  money,  and  the  allowance  which  a 
court  of  chancery  sometimes  makes  for  delay 
when  time  Is  not  of  the  essence  of  the  contract 

In  the  case  of  Taylor  v.  LonowortK,  14  Pet. 
178  [89  TJ.  8.  bk.  Hi,  L.  ed.  405],  Mr.  Jvtth* 
Biorv  uses  language  which  has  since  become  a 
legal  maxim  In  this  class  ol  oases:  "In  the  lint 
place  (he  says)  there  is  no  doubt  but  that  time 
may  be  of  the  essence  of  a  contract  for  the  sale 
of  property.  It  may  be  made  so  by  the  express 
stipulation  of  the  parties,  or  It  may  arise  by  im- 
plication from  the  very  nature  of  the  property, 
or  the  avowed  object  of  the  seller  or  purchaser. 
And  even  where  time  is  not  thus  either  expresr 
ly  or  impliedly  of  the  essence  of  the  contract. 
If  the  party  seeking  a  specific  performance  has 
been  guilty  of  gross  laches  or  has  been  Inex- 
cusably negligent  In  performing  the  contract 
on  his  part,  or  If  there  baa  been  In  the  Interme- 
diate period  a  material  change  of  circumstances 
affecting  the  rights,  interests,  or  obligation  of 
the  parties— In  all  such  cases  courts  of  equity 
will  refuse  to  decree  any  specific  performance, 
upon  the  plain  ground  that  it  would  be  Inequi- 
table and  unjust," 

It  Is  quite  apparent,  therefore.  Chat  if  Mrs. 
Eaton  is  seeking  to  enforce  the  contract  made 
with  her  husband,  she  has  been  grossly  negli- 
gent, until  altered  circumstances  have  lost  her 
the  right  to  do  so;  and  If  she  relies  on  a  con- 
tract with  herself,  no  such  contract  was  over 
completed. 

Her  bill,  therefore,  should  hare  been  dis- 

Holgateand  Newbegin,  however.flled acmes 
bill  against  Mr.  ft  Mrs.  Eaton  asserting  a  right 
to  recover  the  $400  paid  for  Eaton,  and  the  $424 
paid  for  the  deed  of  Wilheim  for  his  tax  title; 
and  Mrs.  Eaton  having  died  while  these  suits 
were  pending,  her  executor  and  her  children 
were  made  parties  In  both  bills.  This  cross  bQl 
presents  more  difficulty  to  our  minds  than  the 
main  bill,  for  it  seeks  to  subject  the  land  to  the 
payment  of  these  sums  with  Interest  Un- 
doubtedly, If  Mrs.  Eaton  bad  accepted  the  con. 
tract  made  by  her  husband  she  would  .have 
been  bound  by  this  part  of  It  as  well  as  the 
other,  and,  failing  to  perform  her  part  of  it, 
these  sums  would  become  a  Hen  on  the  land, 
according  to  the  agreement.  But  she  never  be- 
came bound  by  that  contract.  As  we  have  just 
said,  no  contract  was  ever  made  between  ber 
anfl  Holgate.  They  never  were  bound  to  each 
other  at  any  time.  There  was  never  a  common 
consent  of  minds  on  the  subject. 

We  have  also  expressed  the  opinion  that  Ea- 
ton's deed  to  Holgate  did  not  convey  ber  equi- 
table interest,  nor  did  his  contract  bind  ber  In 
the  agreement  It  did  not  bind  her  to  join  him 
In  a  conveyance,  and  it  did  not  bind  her  land  as 
security  for  the  money  advanced  to  her  hus- 
band. The  same  consideration  applies  to  the 
purchase  of  the  WQhelm  tax  tide.  We  cannot 
see  how  the  equitable  estate  of  Mrs.  Eaton  In 
her  lifetime,  or  of  her  heirs  now  that  she  U 
dead.canbe  made  liable  for  a  contract  to  which 
she  was  no  party  and  which  the  never  sanc- 
tioned. But  appellants  have  such  title  or  In- 
terest in  the  land  as  Mr.  Eaton  had,  and  which 
passed  by  his  conveyance.  This  may  be  a  life 
estate.    It  may  be  a  right  to  bold  as  a  "~  *— 
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lever  it  Is  pawed  to  Holgate  b J 

As  regard*  the  Wfinehn  tax  title.  It  may  be  l 
perfect  title  or  it  may  be  a  lien  for  the  taxes 
paid  by  the  purchaser  at  the  tax  sale.  Or  it 
may  be  that  Holgate,  holding  the  legal  title  aa 
Eaton  did,  In  trait,  tm  bound  to  protect  that 
title  by  the  purchase  from  Wilhelra;  and  If  bo, 
It  may  be  a  Ilea  on  the  land,  though  not  a  per- 
fect title. 

Of  all  this  we  are  unadvised.  But  in  the  cross 
bill  Holgate  and  Newbegm  tender  a  convey- 
ance of  both  these  rights  upon  payment  of  the 
two  auma  mentioned, with  Interest  Iftheheirs 


to.    If  tiiey  decline,  the  plaintiffs  In  the 

bill  may  be  entitled  to  a  decree  against  Mr. 
Eaton  in  ixmonam,  for  he  la  a  defendant  to 
that  bill,  has  appeared,  but  made  no  answer. 
As  regards  the  cross  bill  against  the  heiraof 


without  prejudice  to  the  legal  rights  of  Hol- 
gate and  Newbegin  under  the  deeds  from  Ea- 
ton and  Wilhelm,  or  they  can  proceed  in  It  ac- 
cording to  the  principles  of  equity. 

The  decree  qf  the  Circuit  Court  ta  the  original 
kill  it.  Viators,  reamed,  and  the  decree  in  Vie 
tree*  bill  aim.  The  earn  it  remanded  to  Vie  Cir- 
cuit Court,  with  imtruetiont  to  diemitt  the  orig- 
inal bill  at  the  ernt  of  the  plaintiff*  in  that  bill, 
mnd  to  take  lueh  further  proceeding*  in  the  eroti 
tillatar*  net  inamttittnt  with  thi*  opinion,  and 
mi  mat/  be  appropriate  to  enforce  Ute  right*  of 
plaintiff*  therein. 

True  copy.    Tart: 

mm  H.  MoKeaney,  Clark.  Sup.  Court,  V.  B. 
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Wnere.br  Aat  of  Oontmsa.  tr*  Secretary  of  the 
Treasury  la  required  to  paj  a.  certain  olaim  anl~* 
the  United  SUtaa,  no  dlscretlooln  the  preinlses 
las;  rested  to  him.  tin  ola  lmsnt  la  entitled  to  c 
■Bant;  and  a  put  to  recover  bank  the  amount  wl 
■aid,  on  the  around  of  mistake  doe*  not "-  ~ " 
Itonsrwa  abrogates  the  law  under  •rhlo 
was  made,  or  dlreota  suit  to  be  brought 

[No.  210.1 
Submitted  Set.  ts,  OSS.  Decided  Dee,  14, 1885. 

IN  ERBOR  to  the  District  Oourt  of  the  United 
States  for  the  Northern  District  of  Mlssls- 

The  history  and  facta  of  the  case  auffldently 


Mr.  J.  Z.  Goorsf.  for  defendant  In  error. 

Mr.  Chief  Juttiae  Waits  delivered  the  opin- 
ion of  the  court: 

This  Is  a  suit  brought  to  recover  back  a  sum 
of  money  collected  byBem  Price  from  the  Unit- 1 
tl«  U.  B. 


ed  States  on  a  claim  "  for  property  and  supplies 
taken  *  *  *  for  the  use  of  the  armies  of  the 
United  States  during  the  war  of  the  rebellion," 
allowed  by  the  Com  mission  era  of  Claim*  un- 
der the  Act  of  March  8,  1871,  18  Stat  at  L. 
524,  chap.  118,  §  B,  on  the  ground  that  "  Said 
sum  of  money  was  paid  to  defendant  under 
Act  of  Congress,  approved  March  8,  1870,  as 
heir  and  legatee  of  bis  deceased  father's  estate, 
and  hi  mistake  that  the  said  sum  was  due  him 
aa  only  heir  and  legatee  of  decedent,  when  In 
truth  and  In  fact  the  property  and  supplies  so 
taken  *  *  •  belonged  jointly  to  defendant  and 
his  two  brother*;"  and  "  when  la  truth  and  in 
fact  the  defendant  and  hia  said  brothers  were 
disloyal  to  the  Government  during  the  war  of 
the  rebellion,  and  not  entitled  under  the  law  to 
recover  said  sum  of  money  or  any  port  thereof ." 
The  Act  of  March  8,  1870,  18  Stat  at  L.  pt 
8,  087.  MS,  Private  Laws,  chap.  305,  Is  as  fol- 
lows: 

"Be  it  enacted,  etc..  That  the  Secretary  of 
the  Treasury  be,  and  he  Is  hereby,  authorized 
and  required  to  pay,  out  of  any  money  In  tbe 
Treasury  not  otherwise  appropriated,  to  the 
several  persons  in  this  Act  named,  the  several 
sums  mentioned  therein,  tbe  same  being  in  full 
for  and  the  receipt  of  the  same  to  be  taken  and 
accepted  In  each  case  as  a  full  and  final  dis- 
charge of  tho  several  claims  presented  by  such 
persons  to  the  Commissioners  of  Claims  under 
the  Act  of  March  8, 1871,  and  reported  to  the 
House  of  Representatives  under  the  sold  Act, 
thatiatoaay:*  •  *  Bern  Price,  16.306  *  •  #a 

The  district  court  gave  judgment  for  tbe  de- 
fendant To  reverse  that  judgment  this  writ  of 
— -  was  brought 

e  are  unable  to  distinguish  this  case  In 
principle  from  that  of  United  f-tatc*  v.  Jordan, 
118  U.  S.  418  [Bk.  28,  L.  ed.  1013],  in  which  it 
was  held  that  when  an  Act  of  Congress  direct- 
ed the  Secretary  of  the  Treasury  to  pay  to  a 
certain  person  a  specific  sum  of  money,  the 
amount  of  taxes  assessed  upon  and  collected 
from  him  contrary  to  the  provisions  of  certain 
treasury  regulations,  "no  discretion  was  vested 
In  tho  Secretary  or  In  any  court  to  determine 
whether  tbe  sum  specified  was  or  was  not  the 
amount  of  tai  assessed  contrary  to  the  provis- 
ions of  such  regulations;"  and  that  conse- 
quently the  pavmentmust  be  made  whether  the 
amount  stated  by  Congress  was  the  true  amount 
collected  or  not  The  court  of  claims  had  held 
that  tbe  language  of  the  Act,  "  taken  together, 


mine  not  only  what  particular  citizens  of  Ten- 
nessee, by  name,  should  have  relief,  but  also 
theeiact  amount  which  should  be  paid  to  each 
of  them."    In  this  we  fully  concurred. 

The  Act  now  under  consideration  "re- 
quired'' the  Secretary  of  tbe  Treasury  to  pay 
Price  the  money  he  got.  It  woe  when  the  pay- 
ment was  made  and  Is  now  the  law  of  the 
land  that  he  was  entitled  to  that  sum  from  the 
United  States  on  account  of  his  claim.  Tbe 
Secretary  of  the  Treasury  could  not  refuse  to 
pay  It, and  no  authority  has  been  given  anyone  lo 
sue  to  recover  It  back.  It  may  be  that  Congress 
required  the  payment  to  be  made  under  a  mis- 
take, or  that  the  claim  was  not  a  just  one;  but  un- 
til Congress  abrogates  tbe  law  or  directs  suit  to 
be  brought  to  recover  back  tbe  money,  thecon- 
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elusive  presumption  If  that  there  m  no  mis- 
take, and  that  Price  la  under  no  obligation  to 
par  back  what  be  has  received. 

Judgment  affirmed. 

True  copy.   Tart; 

James  H.  MoKeuner,  Clerk,  Sup.  Ooart,U-  8. 
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WILLIAM  F.   FISHER, 
officio  Collector  of  Territorial  and  Count; 
Taxes  In  and  for  Okklda  Cotjhtt,  Idaho 

TSBBTTOBT. 

(See  B.  tt, "  Dtah  <t  Northern  ttaOaaj/  v.  tWttr," 

Reporter's  ed .,  2B-38.  | 

Fort  ffiH  Indian  Rtttrvation — nityect  to  juris- 
diction of  Idaho  -taxation  of  railroad  prop- 
erty Utercin,  valid, 

1.  The  Fort  Hill  Indian  Reservation  Is  subject  to 
the  general  jurisdiction  of  the  TerrltoiT  of  Idaho, 
■a  to  all  matters  not  Interfering  with  the  right*  «*- 
cured  to  the  Indians  by  treaty. 

1  By  force  of  the  oesaioD of  the  land  upon  whtoh 


the  road  and  other  property  of  the  Utah  andNorth- 
ern  Railway  Company  ere  Situated.  It  was,  so  far 
unecsaenry  for  railroad  purposes,  withdrawn  from 


iho  reaervatlon.    The  6 


ern  Railway  Coinpai 

— "irrailri 

.„_. in.    Tb. ~    „- 

Sthe  Territory  doee  not  Impair  the 
the  Indiana. 

8.  A  stipulation  of  the  parties  and  Hading;  of  the 
oourt  thereon  will  bo  construed,  on  appeal,  with 
reference  to  "<rH"g;  laws  affecting  the  subject 
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Submitted  Out,  91, 1 

APPEAL  from  the  Supreme  Court  of  the  Ter- 
ritory- of  Idaho 
The  history  and  facts  of  the,  caw  appear  In 
the  opinion  of  the  court. 

Meurt,  John  F.  Dillon  and  A.  J,  Pop- 
ple ton,  for  appellant 

Mtare.  Joseph  K.  McCammou  and  H. 
W.  Smith,  ' 


Mr.  Jvitict  Field  delivered  the  opinion  of 
the  court: 

The  plaintiff  became  a  corporation  of  Utah 
under  an  Act  of  the  Territory  of  February  12, 
1809,  for  the  Incorporation  of  railroad  com- 

ries;  and  by  the  Act  of  Congress  of  June 
1878,  it  waa  made  a  railway  corporation, 
not  only  of  that  Territory  but  of  Idaho  and 
Montana  also,  with  the  same  rights  and  privi- 
leges it  bad  under  Its  original  articles  of  incor- 
poration, with  a  proviso,  however,  that  it 
should  thereafter  be  subject  to  all  laws  and 
regulations  in  relation  to  railroads  of  the  United 
Slates,  or  of  nny  Territory  or  State  through 
which  it  might  pass.  SO  Stat,  at  L.  chap.  862, 
§  3,  It  now  owns  and  operates  In  Idaho  a  rail- 
road which,  for  the  distance  of  sixty-nine  miles 
and  a  fraction  of  a  mile,  passes  through  a  tract 


on  the  80th  of  July,  1869,  aet  apart  by  order 
of  the  President  for  the  Bannock  Tribe  of  In- 
dians, pursuant  to  the  provisions  of  a  Treaty 
between  the  United  States  sod  the  Eastern 
Ml 


Band  of  Bhoshonees  and  the  Bannock  Tribe, 
concluded  July  8,  1898.     IS  Stat  at  L.  678. 

In  1882  there  waa  levied  under  the  laws  of 
the  Territory,  upon  the  railroad.  Its  depots  and 
other  property  within  the  Reservation,  for  ter- 
ritorial and  county  purposes,  a  tax,  amounting 
In  the  aggregate  to  $4,478.  The  defendant  fi 
the  assessor  and  tax  collector  of  the  county, 
and  the  tax  having  become  delinquent,  he  was 
proceeding  to  enforce  it  by  a  sale  of  the  prop- 
erty when  the  plaintiff  commenced  Qua  suit  in 
the  district  court  of  the  county  to  restrain  htm. 


A  preliminary  injunction  was  granted,  but  at 
the  hearing  the  ear"  *--'■"  "■-*  "     "~ 


dissolved  and  judgment  rendered  for  the  d 
fendant.    On  appeal  to  the  supreme  court  m 
the  Territory  this  judgment  was  affirmed. 

The  contention  of  the  plaintiff  Is  that  the 
Indian  Reservation  is  excluded  from  the  limits 
of  Idaho  by  the  Act  of  March  8,  1868,  creating 
the  Territory;  or  that  it  is  necessarily  excepted 
from  the  jurisdiction  of  the  Territory  by  the 
Treaty  of  July  8,  1888.  Neither  position  can 
be  sustained.  The  first  section  of  that  Aet 
embraces  within  the  boundaries  of  the  Terri- 
tory the  Reservation:  and  the  proviso  upon 
which  the  plaintiff  relies  only  declares  that 
nothing  shall  be  construed  to  impair  the  exist- 
ing rights  of  the  Indiana  In  Idaho,  so  long  as 
they  shall  remain  unextinguished  by  treaty,  or 
to  include  within  its  bounHarief  or  Jurisdiction 
any  lands  which,  by  treaty  with  the  Indian 
Tribes,  were  not,  without  their  consent,  to  be 
included  within  the  limits  or  jurisdiction  of 
any  State  or  Territory;  or  to  affect  the  author- 
ity of  the  Government  of  the  United  States  to 
make  any  regulations  respecting  the  Indians, 
their  lands,  property  or  other  rights,  by  treaty, 
law  or  otherwise,  which  it  would  have  been 
itent  for  the  goTernment  to  make  if  the 

id  not  passed:    IS  Stat,  at  L.  808.    The 

proviso  excludes  from  the  limits  and  Jurisdic- 
tion of  Idaho  only  auch  lands  as  by  treaty 
were  not  to  be  included  without  the  consent  of 
the  Indians;  and  it  recognizes  the  authority  of 
the  United  States  to  make  the  same  regulations 
respecting;  the  lands,  property  and  other  rights 
of  the  Indians  which  it  would  have  been  corn- 
to  make  before  the  passage  of  the  Act 
waa  at  that  time  no  treaty  with  the  Io- 


mpetent 

-t  had  n 


dians  that  the  lands  which  might  h 
to  them  should  be  thus  excluded  from  the  Bru- 
its and  jurisdiction  of  any  Btate  or  Territory. 
Toe  clause  of  the  proviso  on  that  head  has 
therefore  no  application.  Harlcntm  v.  Jxyde, 
98  U.  &  476  [Bk.  35,  L.  ed.  287],  In  which  ft 
was  held  that  the  jurisdiction  of  the  Territory 
did  not  extend  over  the  Reservation,  waa  de- 
cided upon  the  mistaken  belief  that  such  a 
treaty  existed,  and  that  to  it  the  proviso  re- 
ferred. This  error  was  corrected  in  Langford 
v.  Monteith,  102  U.  S.  147  [Bk.  26,  L.  ed.  54]. 
As  no  such  treaty  existed,  the  proviso  did  not 
exclude  the  reservation  from  the  limits  or  the 
jurisdiction  of  the  Territory. 

By  the  Treaty  It  was  agreed  that  whenever 
the  Bannocks  desired  a  reservation  to  be  set 
apart  for  their  use,  or  the  President  deemed  it 

utn.8. 
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advisable  to  put  tbem  upon  a  reservation,  he 
should  cause  a  suitable  one  to  be  (elected  in 
their  country.  It  was  under  this  agreement 
that  the  Fort  Hill  Reservation  iu  subsequen  tly 
established  and  the  Bannocks  placed  upon  It. 
The  Treaty  provided  a  reservation  for  the  Shc- 
ahoueea,  ana  declared  that  they  should  enjoy 
various  rights  and  privileges;  and  that  the  Ban- 
nocks, when  their  reservation  was  made,  should 
have  the  same  rights  and  privileges  therein. 
Among  other  things.  It  was  stipulated  that  the 
reservations  should  be  set  apart  for  their  abso- 
lute and  undisturbed  use  and  occupation,  and 
for  such  other  friendly  tribes  or  individual  In- 
dians to  whose  admission  from  time  to  time 
[31]  they  and  the  UnitedStates  might  consent;  and 
that  no  person  should  ever  be  permitted  by  the 
United  States  to  pass  through,  settle  upon  or 
reside  on  the  reservation,  except  those  desig- 
nated in  the  Treaty,  and  such  officers,  agents 
and  employees  of  the  government  as  migi 
authorized  to  enter  therein  in  the  discharge  of 
duties  enjoined  by  law.  The  treaty  also  pro- 
vided for  the  punishment,  according  to  the 
laws  of  the  United  States,  of  any  person 
among  the  Indians  who  should  commit  a  wrong 
or  depredation  upon  the  person  or  property  of 
anyone,  white,  black  or  Indian,  subject  to  the 
authority  of  the  United  States,  and  at  peace 
therewith;  and  that  no  treaty  for  the  cession 
of  any  portion  of  the  Reservation  held  in  com- 
mon should  be  of  any  force  or  validity  at 
against  the  Indians,  unless  executed  and  signed 
by  a  majority  of  the  adult  male  Indians  occupy- 
ing or  Interested  therein;  and  that  no  cession 
should  be  construed  to  deprive,  without  his 
consent,  any  member  of  the  tribe  of  his  right 
to  land  selected  bv  him  under  the  Treaty. 

It  Is  contended  by  the  plaintiff  that  these 
stipulations  cannot  be  carried  out  If  the  laws 
of  the  Territory  are  enforced  on  the  Reserva- 
tion; and  in  support  of  the  position  special  em- 
phasis Is  placed  upon  the  clause  in  regard  to 
rions  passing  over,  settling  upon  or  residing 
the  Territory;  and  the  clause  touching 
wrongdoers  among  the  Indians.  As  these 
treaty  provisions  have  the  force  and  effect  of 
a  law,  ft  is  insisted  that  the  Reservation  is  ex- 
cluded from  the  general  jurisdiction  of  the 
Territory,  as  effectually  as  J  the  exclusion  was 
made  in  specific  terms. 

To  uphold  that  jurisdiction  In  all  cases  and 
to  the  fullest  extent  would  undoubtedly  inter- 
fere with  the  enforcement  of  the  Treaty  stip- 
ulations, and  might  thus  defeat  provisions  de- 
signed for  the  security  of  the  Indians.  But  it " 
not  necessary  to  insist  upon  such  general  Juri 
diction  for  the  Indians  to  enjoy  the  full  benefit 
of  the  stipulations  for  their  protection.  The  au- 
thority of  the  Territory  may  rightfully  extend 
to  all  matters  not  interfering  with  that  protec- 
tion. It  has  therefore  been  held  that  process 
of  its  courts  may  run  into  an  Indian  reserva- 
tion of  this  kind,  where  the  subject  matter  or 
controversy  is  otherwise  within  their  cogniz- 
ance. If  the  plaintiff  lawfully  constructed 
and  now  operates  a  railroad  through  the  Res- 
1 321  ervation,  it  is  not  perceived  that  auyjustrights 
of  the  Indians  under  the  Treaty  can  be  im- 
paired by  taxing  the  road  and  property  used 
in  operating  it  The  authority  to  construct 
and  operate  the  road  appears  from  the  agree- 
ment of  July  18,  1881,  between  the  United 
118  U.  8. 


States  and  the  Indians,  which  was  ratified  by 
Act  of  Congress  of  July  8,  1882.  That  agree- 
ment recites  that  the  Utah  and  Northern  Rail- 
way Company  had  applied  for  permission  to 
construct  a  line  of  railway  through  the  Reser- 
vation; and  that  the  Indians  bad  agreed,  for  the 
consideration  thereafter  mentioned,  to  surren- 
der to  the  United  States  their  title  to  so  much 
of  the  Reservation  as  might  be  necessary  for 
the  legitimate  and  practical  uses  of  the  road. 
A  Strip  of  land  and  several  parcels  adjoining 
it  forming  part  of  the  Reservation,  were  ceded 
to  the  United  States  for  the  consideration  of 
$6,000,  to  be  used  by  the  Company  and  its 
successors  or  assigns  as  a  right  of  way  and  rotid 
bed,  and  for  depots,  stations  and  other  struc- 
tures. By  an  Act  of  Congress  confirmatory 
of  the  agreement  the  same  right  of  way  woa 
relinquished  by  the  United  States  to  the  Com- 
pany for  the  construction  of  its  rood;  and  the 
use  of  the  several  parcels  of  land  intended  for 
depots,  stations  and  other  structures  was 
granted  to  the  Company  and  its  successors  or 
assigns,  upon  the  payment  to  the  United  States 
of  the  $6,000;  and  on  the  condition  of  paying 
any  damages  which  the  United  States  or  In- 
diana, individuals  or  in  their  tribal  capacity, 
might  sustain  by  reason  of  the  acts  of  the  Com- 
pany, or  its  agents  or  employees,  or  on  account 
of  fires  originating  in  the  construction  or 
operation  of  the  road.  By  force  of  the  cession 
thus  made,  the  land  upon  which  the  railroad 
and  other  property  of  the  plaintiff  ore  situated 
was,  so  far  as  necessary  for  the  construction 
and  working  of  the  road,  and  the  construction 
and  use  of  buildings  connected  therewith, 
withdrawn  from  the  Reservation.  The  rued 
and  property  thereupon  became  subject  to  the 
laws  of  the  Territory  relating  torailroads,  as  if 
the  Reservation  had  never  existed.  The  very 
terms  on  which  the  plaintiff  became  a  cor- 
poration in  tlie  Territoty  rendered  it  subject  to 
all  such  laws  and,  of  course,  to  those  by  which 
the  tax  in  controversy  was  imposed. 

The  only  answer  of  the  plaintiff  to  this  view 
is  that,  by  the  stipulation  of  the  parties  and  tin  [33' 
finding  of  the  court  thereon,  it  appears  that 
the  railway  and  property  which  are  taxed  m 
situated  within  the  boundaries  of  and  upon  (As 
Rettrntttion.  If  this  be  so,  it  does  not  follow 
that  the  result  would  be  changed.  The  mo- 
ment that  the  road  was  lawfully  constructed  It 
came  under  the  operation  of  the  laws  of  the 
Territory.  The  stipulation  and  finding  must, 
however,  be  read  with  reference  to  the  legisla- 
tion of  Congress;  and,  therefore,  as  only  estab- 
lishing that  the  road  and  property  are  within 
the  exterior  boundaries  of  the  Reservation. 
They  will  not  be  so  construed  as  to  allow  the 
Company  to  escape  taxation  by  the  force  of  a 
stipulation  as  to  an  alleged  fact  which  that  leg- 
slation  shows  does  not  exist. 
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[00]  WILLIAM  8.  ROBERTS,  Appt., 

PHILIP  REILLT. 

(Bee  S.  CL,  Reporter's  ed.,  80-97.) 


—lawfulntu  tested  by  liabeas  corpus— jurisdie- 
lion — uAa(  mustappear  before  requisition  can 
be  complied  with. 

L  There  la  nothing  in  section  7B3,  R.  8.,  which  re- 
quires that  an  appeal  In  MM  of  habeas  corpus  to 
the  Circuit  Court  from  the  decision  Of  a  District 
Court  or  Judge  be  to  the  neit  term  of  the  Olroult 
Court  thereafter  to  be  beld:on  the  contrary  the 
subject  Is  otherwise  regulated  by  section  TBS. 

2.  The  objection  that  the  bearing  of  such  appeal 
was  before  the  Circuit  Juatioe  In  chamben  and 
not  In  open  court  cannot  be  made  here  for  the  first 

the  executive  of  the  State  causes 
person  sa  a  fugitive  from  Justice 
■lute,  such  person  can  hare  the  law- 


fulness of  his  arrest  Inquired 
tw,  lamed  either  by  t 
The  Jurisdiction  of  the 
Id  sueb  cases. 

n  a." 

tice  is  presented,  before 

with  the  clemani:  1,  thai  ™»  ,,w<™.,  ,„u™™™  _ 
suustaritiiUly  charged  with  a  crime  against  the  law* 
of  the  Stale  from  whese  Justice  he  is  alleged  to 
have  fled,  by  an  Indictment  or  an  affidavit  certi- 
fied as  imtbeutlo  by  the  Governor  making  the  de- 
mand; Z,  that  the  person  demanded  Is  a  fugitive 
from  the  Justice  of  the  Stale  the  executive  au- 
thority of  which  makes  the  demand. 


law  wliic  j  Is  open  upon  the  face  Of  the  papers  to 
Judicial  Inquiry.  The  second  is  a  question  of  fact 
for  the  Governor  upon  whom  the  demand  Is  made 
to  decide.  His  decision  is  sufficient  to  Justify  the 
removal,  until  the  presumption  In  11a  favor  Is  over- 
thrown by  contrary  proof. 

o.  The  objection  to  the  Indictment  In  Question, 
that  It  doee  not  appear  that  the  company  alleged 
to  have  been  the  owner  of  the  property  which  was 
the  subject  of  the  larceny  charged.  Is  a  person 
capable  in  law  of  such  ownership,  Is  not  matter 
of  law  arising  upon  the  face  of  the  Indictment. 

T.  The  objection  that  the  circumstances  set  out 
In  the  affidavits  show  that  the  act  of  tbe  accused 
wins tl tutcd  a  crime  In  the  State  in  which  he  was 
arrested,  sa  well  as  in  the  demanding  Slate,  Is  Im- 
material. 

tt.  To  bo  a  fugitive  from  Justice  in  tbe  sense  Ot 
tbe  Act  of  Congress  regulating  the  subject.  It  Is  not 
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APPEAL  from  the  Circ dt  Courtof  the  United 
States  for  the  Southern  District  of  Georgia, 

Statement  of  the  case  by  Mr.  Justice  Wat- 

Tlie  record  In  this  case  shows  the  following 
stale  of  facia: 

On  April  80,  1885,  the  appellant,  Roberts, 
presented  his  petition  to  the  Judge  of  the  Dis- 
trict Court  for  the  Southern  Districlof  Georgia, 
siid  Sled  the  same  In  the  office  of  the  clerk,  al- 
leging that  he  was  illegally  restrained  of  his 
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liberty  by  the  appellee,  ReUly,  who  claimed  to 
be  acting  as  an  agent  of  the  State  of  New  York, 
and  as  such  to  hold  thepetitloner,  under  color 
of  the  authority  of  the  United  States,  by  virtus 
of  an  arrest  made  in  pursuance  of  an  execu- 
tive warrant  issued  by  the  Governor  of  Geor- 
gia, on  a  requisition  from  the  Governor  of 
New  York,  reciting  that  the  petitioner  had 
been  indicted  in  the  State  of  Hew  York  and 
was  a  fugitive  from  the  justice  of  the  latter 
State.  He  averred  that  the  custody  by  which 
he  was  restrained  of  his  liberty  was  Illegal, 
assigned,  and  prayed  for 


upon  an  amendment  to  the  petition  was  filed,  as 
follows: 

"And  now  comes  the  said  William  8.  Rob- 
erts and,  by  leave  of  the  court  Brat  had,  amends 
said  petition  and  saye  that  he  is  restrained  of 
his  liberty,  In  violation  of  a  law  of  the  United 
States,  viz.:  the  Act  of  February  13,  1798,  sec- 
tion 5978  of  the  Revised  Statutes  of  the  United 
States,  in  this:  that  ft  appears  from  the  record, 
now  here  to  your  honor  shown,  upon  which  tbe 
executive  warrant  under  which  be  is  now  re- 
strained issued,  that  the  crime  with  which  he 
is  charged  was  committed  in  the  State  of  Geor- 
gia; that  the  papers  accompanying  the  demand 
of  the  Governor  of  New  York  are  not  authen-  [88] 
ticated,  as  required  by  that  Act;  that  it  no- 
where appears  that  the  relator  was  personally 
within  the  limits  of  the  State  of  New  York  at 
the  time  when  said  alleged  crime  is  stated  to 
hove  been  committed;  that  it  nowhere  appears 
that  any  evidence  was  before  tbe  Governor  of 
New  York,  at  the  time  he  Issued  his  demand, 
that  relator  was  personally  within  the  limits  of 
New  York  State  when  the  crime  is  alleged  to 
have  been  committed." 

The  defendant,  Rcilly ,  on  Hay  9, 1885,  filed 
his  answer  and  return,  under  oath,  to  the  writ 
of  habeas  corpus  which  had  been  issued  and 
served  upon  him,  as  follows: 

"United  Slates  of  America, 
Southern  District  of  Georgia,  Eastern  Division: 

"Pursuant  to  a  writ  of  habeas  corpus,  issued 
by  the  Hon.  Emory  Speer,  Judge  of  the  Dis- 
trict Court  of  the  United  States  for  the  South- 
em  District  of  Georgia,  served  upon  me,  I  here- 
with produce  the  body  of  William  S.  Roberts, 
and  return  as  the  cause  of  his  detention  the 
executive  warrant  of  the  Governor  of  the  State 
of  Georgia  under  which  he  was  delivered  tome 
by  authority  Issued  to  me  by  Hon.  D.  B.  Hill, 
Governor  of  the  State  of  New  York,  April  29, 
1885,  here  to  the  court  shown,  copy  of  which 
is  annexed,  under  which  I  still  hold  him,  I 
having,  as  agent  of  the  State  of  New  York,  re- 
ceived said  Roberts  from  Wilberforce  Daniel, 
Sheriff  of  tbe  County  of  Richmond,  to  be  car- 
ried to  tbe  State  of  New  York,  there  to  be  dealt 
with' according  to  law;  that  a  certified  copy  of 
the  indictment  found  for  grand  larceny  in  the 
State  of  New  York,  with  evidence  of  fleeing 
from  Justice  after  commission  of  the  crime, 
were  produced  by  respondent  as  received  from 
the  Governor  of  New  York  and  delivered  to 
the  Governor  of  Georgia,  and  retained  In  his 
office  at  the  time  of  the  issuing  of  the  executive 
warrant  under  which  the  said  Roberts  was 
placed  In  possession  of  the  respondent  by  the 
sheriff  of  Richmond  County. 

1 1«  U.  *. 

Digitized  by LlOO^Ie 


Robehts  v.  Rbilli, 


80-B7 


"I  further  return  that  on  April  26,  1885,  aft- 
er the  delivery  of  the  laid  Roberts  to  me  by 
the  sheriff  of  Richmond  County,  I  was  served 
with  a  writ  of  habeas  tarpu*  issued  by  the  Hon. 
83]  H.  0.  Roney,  Judge  of  the  Superior  Court  of 
the  Augusta  Circuit,  of  which  circuit  the  Coun- 
ty of  Richmond  is  a  part;  and  by  his  order  re- 
Jiired  to  produce  the  said  Roberts  before  him 
prll  27, 1885;  that  from  that  date  until  Hay 
1, 1885, 1  held  the  said  Roberts  subject  to  the 
order  of  the  said  Judge,  who  at  said  time  re- 
manded him  into  my  custody,  a  certified  copy 
of  which  proceedings,  with  the  judgment  there- 
on dismissing  the  writ  and  remanding  him  into 
my  custody,  is  here  to  the  court  shown. 

' '  Whereupon  this  respondent  prays  that  the 
■aid  writ  may  be  dismissed  at  the  costs  of  the 
relator." 

On  the  bearing  before  the  district  court,  docu- 
ments were  put  in  evidence,  and  constitute  a 
part  of  the  record,  as  follows: 

1.  The  authority  given  by  the  Governor  of 
New  York  to  the  respondent,  as  agent  of  the 
Slate,  to  take  and  receive  the  prisoner  as  a  fugi- 
tive from  justice  and  convey  him  to  the  State 
of  New  York  to  be  dealt  with  according  to  law. 

2.  A  copy  of  the  requisition  of  the  Governor 
of  New  York  Upon  the  Governor  of  Georgia,  as 
follows; 

"  State  of  New  York,  Executive  Chamber. 
"  David  B.  Hill,  Governor  of  the  State  of  New 

York,  to  his  Excellency,  the  Governor  of  the 

the  State  of  Georgia: 

"Whereas,  it  appears  by  a  copy  of  an  indict- 
ment which  I  certify  to  be  authentic  and  duly 
authenticated,  in  accordance  with  the  laws  of 
this  State,  that  William  S.  Roberts  stands 
charged  with  the  crime  of  grand  larceny  In  the 
first  degree,  committed  in  the  County  of  New 
York,  in  this  State,  and  it  has  been  represented 
to  me  that  he  has  fled  from  justice  of  this  State, 
and  may  have  taken  refuge  in  the  State  of  Geor- 
gia; now,  therefore,  pursuant  to  thepro  visions  of 
the  Constitution  and  laws  of  the  United  States 
In  such  cases  made  and  provided,  I  do  hereby 
require  that  the  said  William  S.  Roberts  be  ap- 

Erehended  and  delivered  to  Philip  Reilly,  who 
i  authorized  to  receive  and  convey  him  to  the 
State  of  New  York,  there  to  be  dealt  with  ac- 
cording to  law. 

"In  witness  whereof  I  have  hereunto  signed 

&4]     my  name  and  affixed  the  privy  sea!  of  the  State, 

at  the  City  of  Albany,  this  twenty-second  day 

of  April,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and  eighty-five. 

[Seal  of  the  Btate  of  New  York.]  David  B.  HilL 

"By  the  Governor:  William  G.  Rice, 

Private  Secretary." 

8.  A  copy  of  the  application  for  this  requisi- 
tion made  by  the  district  attorney  of  the  Coun- 
ty of  New  York,  accompanied  and  supported 
by  affidavits  of  Wm  W.  Thurston  and  others, 
giving  in  detail  the  circumstances  of  the  alleged 
offense,  and  averring  that  the  prisoner  and  one 
Walton,  charged  with  biro,  bad  fled  from  the 
justice  of  the  State  of  New  York  and 
be  found  in  Georgia. 


City  and  County  of  New  York. 

The  People  of  the  State  of  New  York 

against 

Wffllam  8.  Roberta  and  Edward  H.  Walton. 

i»  u.  s. 


The  grand  Jury  of  the  City  and  County  of 
New  York  by  this  indictment  accuse  William 
S.  Roberts  and  Edward  H.  Walton  of  the  crime 
of  grand  larceny  in  the  first  degree,  committed 
as  follows:  the  said  William  S.  Roberts  and 
Edward  H.  Walton,  each  late  of  the  first  ward 
of  the  City  of  New  York,  in  the  County  of 
New  York  aforesaid,  on  the  fourteenth  day  of 
February,  in  the  year  of  our  Lord,  one  thous- 


and arms,  ten  written  Instruments  and  evi- 
dences of  debt,  to  wit;  the  bonds  and  written 
obligations  issued  by  the  Georgetown-  and 
Lane's  Railroad  Company,  a  corporation  duly 
existing  under  the  laws  of  the  State  of  South 
Carolina,  and  called  "  first  mortgage  bonds," 
in  and  by  each  of  which  the  said  railroad  com- 
pany acknowledged  itself  indebted  to*  the  bear- 
er thereof  In  the  sum  of  one  thousand  dollars, 
and  which  said  sum  the  said  railroad  company 
thereby  promised  to  pay  on  the  first  day  of  Jan- 
uary, in  the  year  of  our  Lord  1913,  with  inter- 
—  -he  same  bearing  date  on  the  first  day  of     [St 

lary,  in  the  year  of  our  Lord  1833,  and 

being  then  and  there  each  duly  signed  by  the 
president  and  secretary  of  the  said  railroad 
company,  and  seated  with  the  seal  thereof,  and 
numberednine,  ten,  eleven,  twelve,  thirteen,  four- 
teen, fifteen,  sixteen,  seventeen  and  eighteen. 
respectively,  and  being  then  and  there  In  full 
force  and  effect,  and  wholly  unsatisfied,  and  of 
the  value  of  one  thousand  dollars  each  (a  more 
particular  description  of  which  said  bonds  and 
written  obligations  is  to  the  grand  jury  afore- 
said unknown)  of  the  valuable  things,  evi- 
dences of  debt,  goods,  chattels,  and  personal 
property  of  the  Bethlehem  Iron  Company  then 
and  there  being  found,  then  and  there  feloni- 
ously did  steal,  take  and  carry  away,  against 
the  form  of  the  statute  in  such  case  made  and 
provided  and  against  the  peace  of  the  People  of 
the  State  of  New  York  and  their  dignity. 
Randolph  B.  Martine, 

Didrict  Attorney," 

Indorsed  on  bock  of  indictment: 

"  Filed  10  day  of  April,  1885.    The  People 

I  William  8.  Roberts  and  Edward  H.  Wal- 
ton. Grand  larceny,  1st  degree.  Sections  338, 
530,  540,  Penal  Code.  Randolph  B.  Martine, 
District  Attorney. 

"  A  true  bill. 

Henry  A.  Oakley,  Foreman. 

"Witnesses:  W.  W.  Thurston. 
W.  P.  St.  John." 

The  foregoing  were  certified  by  the  Secretary 
of  the  Executive  Dr  utrtroent  of  Georgia  to 
constitute  a  true  and  complete  transcript  or 
copy  of  papers  of  file  in  that  office  in  the  mat- 
ter of  the  requisition  for  William  S.  Huberts  by 
the  Governor  of  New  York  upon  the  Governor 
of  Georgia. 

5.  The  executive  warrant  of  the  Governor  of 
Georgia,  with  the  return  of  the  execution  there- 
of by  the  sheriff  as  follows; 
"State  of  Georgia,  by  Henry  D.  HcDanleL 

Governor  of  said  State,  to  all  the  sheriffs  and 

constables  thereof,  greeting: 

"Whereas,  His  Excellency,  David  B.  Hill, 
Governor  of  the  State  of  New  York,  and  as  the    181 
executive  authority  thereof,  has  demanded  of 
me  as  the  executive  authority  of  this  State, 
William  S.  Roberts,  as  a  fugitive  from  Jus- 
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tlce  from  tho  Slate  of  New  York,  and  has 
moreover  produced  a  copy  of  Indictment  charg- 
ing Ibe  said  William  8.  Roberta  with  baring 
committed  In  the  said  State  of  New  York  tbe 
crime  of  .grand  larceny  in  tbe  first  degree, 
which  copy  (of)  indictment  la  duly  certified  aa 
authentic  by  His  Excellency  the  Governor  of 
the  State  of  New  York,  ana  has  also  appointed 
and  commissioned  Philip  Reilly,  agent,  on  the 
part  of  the  State  of  New  York,  to  receive  said 
fugitive  from  the  civil  authorities  of  this  State, 
to  the  end  that  he  may  be  carried  to  tbe  State  of 
New  York,  there  to  be  dealt  with  according  to 
law;  and  whereas,  it  Is  suspected  that  tbe  aaid 
fugitive  from  Justice  is  now  within  the  Juris- 
dictional limits  of  this  State: 

"  Now,  in  accordance  with  the  provisions  of 
an  Act  of, Congress,  passed  tbe  twelfth  day  of 
February,  seventeen  hundred  and  ninety -three, 
respecting  'fugitives  from  justice,'  ana  In  or- 
der that  tbe  said  William  8.  Roberts  may  be 
brought  to  trial  for  the  offense  for  which  he 
stands  charged,  you  arc  hereby  commanded  to 
arrest  and  deliver  him  to  the  said  Pbilip  Reilly. 
agent  aa  aforesaid,  so  that  he  may  be  carried  to 
tbe  State  of  New  York,  within  whose  jurisdic- 
tion aaid  offense  is  alleged  to  have  been  com- 
mitted; and  I  moreover  charge  and  require  all 
officers,  both  civil  and  military,  In  this  State, 
to  be  vigilant  in  endeavoring  to  apprehend  the 
said  William  S.  Roberts,  fugitive  as  aforesaid. 

"  Given  under  my  band  and  the  seal  of  the 
Executive  Department,  at  tbe  capital,  in  Atlan- 
ta, this  25th  day  of  April,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  elghty- 
Bve,  and  of  American  Independence  the  one 
hundred  and  ninth. 

[Seal.]  Henry  D.  McDanlel, 

"By  the  Governor:  Governor. 

Howard  E.  W.  Palmer, 
Secretary,  Executive  Department." 
Sheriff"!  Return, 
"Georgia, Richmond  County: 

''Executed  tbe  within  warrant  by  arresting 
[87]    William  S.  Roberts  and  delivering  him,  pur- 
suant to  the  mandate  of  the  Governor,  to  Philip 
Reilly,  agent  on  tbe  part  of  the  State  of  New 
York,  at  one  p.  m.,  April  26, 1885. 

W.  Daniel.  Sheriff,  B.  0.  0a." 

6.  A  transcript  of  the  record  of  certain  pro- 
ceedings In  tbe  Superior  Court  of  Richmond 
County  In  habeae  carpai,  on  a  petition  therefor 
presented  by  tbe  said  William  S.  Roberts  on 
April  28,  18S5,  the  return  thereto  of  the  said 
Pbilip  Reilly,  and  tbe  order  of  the  court  there- 
on rendered  May  1. 1885,  remanding  the  peti- 
tioner to  the  custody  of  tbe  said  Reilly,  under 
the  executive  warrant  of  the  Governor  of  Geor- 
gia, issued  in  pursuance  of  the  requisition  of  the 
Governor  of  New  York,  heretofore  set  out. 

7.  An  affidavit  of  W.  S.  Roberts,  setting 
forth  the  facts  of  the  transaction  Imputed  to 
him  as  a  crime  and  on  which  the  indictment  is 
based,  and  denying  the  truth  of  the  charge.  It 
also  denies  that  he  was  in  New  York  on  the 
day  laid  in  the  indictment  as  the  date  of  tbe  of- 
fense, and  denies  that  he  was  In  that  State  after 
indictment  found  or  that  be  fled  therefrom. 
And  in  support  of  these  averments  an  affidavit 
of  E.  H.  Walton  was  also  made  and  filed. 

On  May  4, 1685,  the  matter  was  beard  by  the 
Judge  of  the  District  Court  on  these  pleadings 
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and  proofs,  when  It  was  ordered  and  adjudged 
that  the  writ  be  disallowed,  and  that  the  peti- 
tioner be  remanded  to  the  custody  of  the  re- 
spondent. 

Thereupon,  on  May  5, 1885,  the  following 

order  allowing  an  appeal  was  made  and  entered 

In  the  District  Court: 

In  the  District  Court  of  the  United  States  for 

the  Southern  District  of  Georgia,  Eastern  Di- 

"In  Re  Petition  of  William  8.  Roberta. 

"The  Judge  of  the  District  Court  having  ren- 
dered a  final  decision  in  said  case  dismissing 
said  writ  and  remanding  said  petitioner,  and 
said  petitioner  having  prayed  tbat  an  appeal  be 
taken  in  his  behalf  to  the  next  circuit  court  for 
said  district,  in  which  said  cause  may  be  beard 
In  accordance  with  the  statute  In  that  behalf 
enacted,  after  argument  had  It  Is  considered 
and  ordered  that  an  appeal  he,  and  the  same  la 
hereby,  allowed  upon  the  following  terms  and 
under  the  following  regulations: 

"That  the  said  William  8.  Roberts  be  taken 
Into  the  custody  of  the  United  States  Marshal 
for  the  said  Southern  District  of  Georgia,  to  be 
by  him  safely  kept,  and  that  the  said  William 
S.  Roberta  do  execute  and  deliver  a  good  and 
sufficient  bond  In  the  sum  of  ten  thousand  dol- 
lars, with  security,  to  be  approved  by  tbe  Judge 
of  said  District  Court,  which  said  bond,  when 
approved,  shall  be  filed  with  the  clerk  of  said 
circuit  court,  and  shall  be  conditioned  as  fol- 
lows: tbat  the  aald  William  8.  Roberta  do  de- 
liver himself  up  to  the  marahal  of  aaid  south- 
ern district,  and  do  appear  before  the  circuit 
court  whenever  and  wherever  ordered  by  this 
court,  or  by  the  aaid  circuit  court,  and  do  then 
and  there  abide  by  and  perform  the  judgment 
of  the  circuit  court  in  the  premises. 

'And  tbat  the  said  William  S.  Roberts  do 

ise  to  be  sent  to  tbe  said  appellate  tribunal 

a  transcript  of  the  petition,  writ  of  habeaecorjm*. 
return  thereto,  and  other  proceedings  and  doe- 
ments  and  affidavits  In  said  cause,  immediately 
on  execution  of  aaid  bond.  And  that  upon  the 
execution  and  approval  of  said  bond  aa  afore- 
said, and  the  tender  of  the  same,  the  said  Will- 
iam S.  Roberts  be  discharged  from  the  custody 
of  said  marshal  and  allowed  to  go  free,  subject 
to  the  terms  of  this  order  or  the  final  decision 
of  aaid  appellate  court 

"In  open  court.  May  5,  1885. 

"Emory  Speer,  U.  S.  Judge." 

On  May  10;  1885,  the  relator.  William  8.  Rob- 
erts, filed,  in  the  clerk's  office  of  the  Circuit 
Court  for  the  Eastern  Division,  Southern  Dis- 
trict of  Georgia,  at  a  stated  term  of  aald  court, 
begun  and  holden  Id  the  City  of  Savannah,  on 
the  second  Monday  in  April,  1885,  a  transcript 
of  a  record,  on  appeal  from  tbe  district  court, 
of  the  foregoing  proceedings  and  order,  havinar 
previoualy  given  the  bond  on  appeal  required 
thereby. 

Afterwards  an  order  was  made  in  the  circuit 
court,  the  district  judge  presiding,  directing 
the  clerk  to  transmit  a  transcript  of  all  the  pro- 
ceedings In  the  cause  to  the  circuit  justice,  at 
Atlanta,  Georgia,  that  the  same  might  be  heard 
before  him  on  May  18th,  or  as  toon  thereafter 
as  the  some  could  lie  heard.  Accordingly,  on 
May  16,  tbe  matter  was  heard  before  Mr.  Jaw 
tie*  Woods,  at  Atlanta,  when  and  where  the 
partial  appeared,  the  petitioner  and  appelkul 
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by  counsel,  his  personal  presence  being  excused 

by  reason  of  physical    Usability.     The  follow- 
ing order  was  thereupon  made,  and  entered  on 
the  minutes  of  the  circuit  court: 
"  In  the  matter  of  appeal  of  Win,  8.  Roberts 
from  the  decision  of  the  District  Judge  of  the 
United  States  for  the  Southern  District  of 
Georgia,  Eastern  Division,  under  petition  for 


pursuant  to  the  order  of  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Georgia,  Eastern  Division,  dated  May  IB,  1885, 
to  which  court  an  appeal  was  allowed  May  5, 
1885,  and  which  was  perfected  upon  the  execu- 
tion of  a  bond  approved  by  the  district  judge, 
and  filed  May  7,  1885. 

"After  argument  beard,  it  is  ordered  that  the 
judgment  of  the  district  judge  of  May  4,  1885, 
'that  the  writ  is  disallowed  and  the  petition  of 
the  relator  be  dismissed,  and  that  he  be  re- 
manded to  the  custody  of  Pbilip  Reilly,'  be, 
anil  It  is  hereby,  affirmed  at  the  costs  of  the  re- 

"II  is  further  ordered  that  this  order  be  en- 
tered on  the  minutes  of  the  Circuit  Court  of  the 
United  Stales  for  the  Southern  District  of  Geor- 
gia, Eastern  Division,  and  a  certified  copy  trans- 
mitted to  the  district  judge  of  the  United  States 
for  the  Southern  District  of  Georgia,  Eastern 
Division,  for  enforcement  by  him  of  his  judg- 
ment of  May  4,  1885. 

"It  further  appearing  that  sufficient  cause  was 
shown  before  me  for  the  nonappearance  of  the 
relator,  it  is  ordered  that  no  liability  rest  upon 
Ibe  sureties  upon  the  bond  Bled  Hay  7.  1885, 
for  such  nonappearance,  but  that  said  bond  re- 
main of  full  force  until  complied  with  by  the 
delivery  of  the  relator  to  the  United  States  Mar- 
shal to  be  turned  over  to  said  Philip  Iteilly,  or 
such  other  duly  constituted  agent  as  may  be  ap- 
pointed by  the  Governor  of  New  York  to  re- 

"It  Is  furthw  ordered  that  the  relator  have 


to  be  removed;  and  that forthe  causeshown  _ 
the  affidavit  of  Henry  F  Campbell  of  May  18, 
1885,  submitted  at  the  hearing,  and  now  or- 
dered to  be  filed,  the  delivery  of  tbe  relator  to 
Philip  Reilly  to  be  made  by  the  marshal  of 
Georgia,  the  obligee  in  the  bond,  be  stayed  u. 
til  June  IS,  1885. 

"May  18, 1885.  W.  B.  Woods, 

Circuit  Juttiet." 

Thereupon  the  relator,  Roberts,  filed  in  the 
circuit  court,  on  June  20,  1885,  his  petition, 
praying  on  appeal  from  this  order  and  judg- 
ment to  this  court,  which  was  allowed,  and  it 
was  ordered  "that  thecterk  of  the  United  States 
Circuit  Court  for  the  Southern  District  of  Geor- 
gia, Eastern  Division,  do  send  up  to  the  Oc- 
tober Term,  1885,  of  tbe  Supreme  Court  of  tbe 
United  States  a  transcript  of  the  petition,  writ 
of  Itabeat  c&rpu*.  return  thereto,  and  Other  pro- 


man  ding  said  Roberts  into  the  custody  of  said 
Reilly  be,  and  the  same  are  hereby,  superseded 
until  the  final  decision  of  the  supreme  court  can 
be  had  in  the  case,  and  that  the  bail  of  said 
Roberts  retain  him  in  their  custody  and  pro- 
duce him  to  answer  whatever  decision  the  lu- 
ll* U.  S. 


preme  court  may  render  in  the  cause,  or  if  his 
bail  have  surrendered  him  into  the  custody  of 
the  United  States  Marshal,  that  said  marshal 
hold  him  to  be  produced  to  answer  said  judg- 
ment, with  liberty  to  said  Roberts  to  give  a  new 
bond  in  the  sum  of  $10,000,  with  surety,  to  be 
approved  by  the  undersigned  (the  circuit  jus- 
tice), conditioned  for  his  appearance  to  answer 
said  judgment. " 

The  appeal  to  this  court  having  been  per- 
fected, the  appellant  filed  tbe  following  assign- 
ment of  errors: 

"Afterwards,  to  wit:  on  tbe  second  Monday 
of  October,  in  this  same  term,  before  the  Jus- 
"'  «s  of  the  Supreme  Court  of  tbe  United  States, 
•.  the  Capitol,  in  the  City  of  Washington,  camp 
the  said  William  8.  Roberts,  by  W  W  Mont- 
gomery, bis  attorney,  and  says  that  in  the  rec- 
ord and  proceedings  aforesaid  there  is  manifest 
error  in  this,  to  wit:  that  by  the  record  afore- 
said  it  appears  that  an  order  was  passed  refer-  [« 
ring  said  cause  to  Judge  Woods,  to  be  heard  by 
him  in  vacation,  said  order  having  been  passed 
' which  W      ' 


0  of  said  c 


allowed,  whereas  appellant  ic 
appeal  from  the  district  judge  was  to  tbe  terra 
of  said  circuit  court  next  after  tbe  Judgment  of 
the  district  from  which  the  appeal  was  taken, 
Appellant  further  insists  that  no  hearing  could 
be  bad  in  vacation  unless  the  record  shows  on 
its  face  that  such  bearing  was  had  by  con- 
sent of  parties.  Appellant  further  insists  that 
the  Judgment  of  His  Honor,  judge  Woods, was 
error,  because  there  was  no  evidence  showing 
that  tbe  relator  had  ever  been  in  New  York 
since  tbe  alleged  commission  of  the  crime,  or  at 
the  time  of  its  commission,  which  was  not  fully 
rebutted;  and  again,  because  no  copy  of  the 
laws  of  New  York  was  submitted  to  the  Gov- 
ernor of  Georgia  showing  what  constituted 
grand  larceny  under  tbe  laws  of  New  York. 

"And  again;  because  no  copy  of  the  laws  of 
New  York  was  submitted  to  the  Governor  of 
Georgia  showing  that  by  such  laws  the  indict- 
ment was  sufficient,  it  manifestly  appearing 
that  said  indictment  did  not  charge  any  crime 
by  the  rules  of  tbe  common  law. 

"And  again:  because  tbe  evidence  submitted 
to  the  Governor  of  Georgia  showed  that  iT  any 
crime  was  committed,  it  was  com  mi  tied  in 
Georgia  and  not  in  New  York. 

"And  again;  because  it  nowhere  appears  that 
the  affidavits  accompanying  the  requisition  of 
the  Governor  of  New  York  were  sworn  to  be- 
fore officers  authorized  to  take  them. 

"And  tbe  said  Roberto  prays  that  the  said 
several  judgments  herein  complained  of  may  be 
reversed,  annulled  and  altogether  held  for 
naught,  and  be  be  discharged  from  custody  and 
restored  to  all  rights  wliicbhchnslostby  reason 
of  the  said  executive  warrant  of  the  Governor  of 
Georgia  and  the  judgments  complained  of." 

And  afterwards,  the  counsel  for  the  appellant 
filed  additional  assignments  of  error,  as  follows: 

"  That  the  circuit  court  erred  in  not  discharg- 
ing appellant,  for  the  reason  that  the  affidavits 
on  which  the  requisition  of  the  Governor  of      [9: 
New  York  Is  found  are  not  authenticated  bj 
him. 
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lsfled  from  the  teetimoo y  that  a  case  was  t 
wuich  required  him  to  exercise  the  power  of 
extradition  conferred  upon  him  by  the  United 
States  Constitution  and  the  Act  of  Congress. 

"And  again,  because  the  affidavits  on  which 
flie  indictment  and  requisition  mainly  rest  are 
taken  before  the  leading  counsel  of  the  prose- 
cution In  the  case,  such  counsel  acting  as  e  no- 
tary public. 

"And  again;  because  the  facts  show  a  crime 
under  the  laws  of  Georgia,  which,  even  if  they 
show  a  crime  under  the  Taws  of  New  York  also, 
take  the  case  out  of  the  operation  of  the  extra- 
dition laws." 

Mr.  W.  W.  Montgom*rj',  for  the  appel- 
lant. 

Mart.  Frstnk  H.  Miller,  Daniel  Lord, 
Wm.  E.  Hotter  and  Randolph  B.  Marline,  Diet. 
Atty.,  for  appellee. 

Mr.  Jttttice  Matthews  delivered  the  opinion 
of  the  court: 

There  Is  nothing  In  the  Revised  Statutes, 
g  TBS,  providing  an  appeal  In  cases  of  habeas 
eorput  to  the  circuit  court  from  the  final  deci- 
sion of  the  district  court,  or  the  Judge  thereof, 
which  requires  it  to  be  taken,  as  in  ordinary 
cases  at  law  or  suits  In  equity  or  admiralty,  *~ 
the  next  term  of  the  circuit  court  thereafter 
beheld.  On  the  contrary,  the  subjectis  regulat- 
ed otherwise  by  section  705,  R.  8.  .which  enacts, 
that  "The  appeals  allowed  by  the  two  preceding 
sections  shall  be  taken  on  such  terms,  and  un- 
der such  regulations  and  orders,  as  well  for  the 
custody  and  appearance  of  the  person  alleged  to 
be  in  prison  or  confined  or  restrained  of  hislib- 
erty,  as  for  sending  up  to  the  appellate  tribunal 
a  transcript  of  the  petition,  writ  of  habeat  ear- 

C'«, ret  urn  thereto  and  other  proceedings  as  may 
prescribed  by  the  supreme  court  or.  In  de- 
fault thereof,  by  the  court  or  judge  bearing  the 
[93]  cause."  This  statutory  provision  evidently  con- 
templates the  summary  character  of  proceed- 
ings under  the  writ  of  habeas  eorput  as  not 
admitting,  in  favor  of  the  liberty  of  the  citizi 
the  delays  usually  and  necessarily  attending  ■__ 
diuary  litigations  between  parties,  and  confers 
upon  the  judicial  tribunal,  or  the  Judge  hearing 
the  application  and  making  the  order  which  is 
the  subject  of  the  appeal,  discretion  to  send  up 
the  case  to  the  appellate  tribunal,  under  such 
regulations  and  orders  as  may  seem  best  adapt- 
ed to  secure  the  speediest  and  most  effective  jus- 
tice. This  harmoniously  adapts  the  practice  In 
direct  appeals  In  such  coses,  under  these  sec- 
tions of  the  Revised  Statutes,  to  that  exercised 
independently  of  these  provisions,  by  means  of 
the  original  writ  of  habeas  eorput,  with  the  aid 
of  a  writ  of  certiorari,  to  bring  up  the  record 
of  the  proceeding  to  be  reviewed.  This  form 
of  appellate  jurisdiction  was  declared  by  this 
court  In  Ex  parte  Terger,  8  Wall.  85  [75  U  S. 
bk.  19,  L,  ed.  332],  to  exist  independently  of 
the  provisions  lor  a  direct  appeal,  nowincorpc- 
raied  into  the  sections  of  the  Revised  Statutes 
above  referred  to;  and  11  was  exercised  without 
regard  to  the  beginning  and  ending  of  the  terms 
of  the  appellate  court,  and  in  a  summary  man- 
ner. The  appeal  in  the  present  case,  from  the 
Judgment  of  the  district  court  to  the  circuit 
court,  was  therefore  not  heard  prematurely,  al- 
though It  was  lodged  and  disposed  of  at  a  term 
648 


of  the  latter  court,  which  was  current  at  the 
time  the  appeal  was  taken. 

In  regard  to  the  objection  now  taken  that  the 
hearing  of  the  appeal  was  had  before  the  Cir- 
cuit Justice  at  Atlanta  at  chambers,  and  not  at 
Savannah  in  open  court.  It  to  sufficient  to  say 
that  the  order  to  that  effect  was  made  without 
objection  taken  at  the  time,  or  afterwards,  in 
the  district  or  circuit  court,  or  at  the  hearing 
before  Justice  Woods;  that  the  appellant  ap- 
peared at  the  time  and  place  by  counsel  and  wu 
heard;  that  the  arrangement  was  made  for  the 
convenience  of  the  parties  and  to  avoid  delay; 
and  that  it  does  not  seem  to  have  Involved  any 


properly  It 
be  made  ft 


r  _ .  _,  Interposed  and  Insisted  on,  cannot  now 
.  made  for  the  first  time.    It  comes  too  late. 
The  other  assignments  of  errors  relate  to  the 
merits,  and  require  a  consideration  of  theltmttt 


der  the  clause  of  the  Constitution  by  which  it 
la  regulated. 

That  constitutional  provision  declares  that 
"A  person  charged  in  any  Slate  with  treason, 
felony  or  other  crime,  who  shall  flee  from  jus- 
tice and  be  found  In  another  State,  shall,  or  *  - 


moved  to  the  State  having  Jurisdiction  of  the 
crime."  Art.  IV.  %  2,  clause  2.  There  is  no 
express  grant  to  Congress  of  legislative  power 
to  execute  this  provision;  and  it  Is  not,  in  ita 


at  L.  303,  ever  since  continued  In  force,  and 
now  embodied  in  sections  5278  and  G279  of  the 
Revised  Statutes,  has  established  the  validity  of 
Its  legislation  on  the  subject     "  This  duty  of 

SrovHing  by  law"  said  Ohicf  Juttiee  Taney, 
silvering  the  opinion  of  the  court  in  Kentucky 
v.  Denniton,  24  How  06, 104  [06  U.  S.  bk,  18, 
Led.  717. 728]  "the  regulations  necessary  to 
carry  this  compact  Into  execution,  from  the  na- 
ture of  the  duty  and  the  object  in  view,  waa 
manifestly  devolved  upon  Congress;  for  If  It 
was  left  to  the  States,  each  State  might  require 
different  proof  to  Authenticate  the  judicial  pro- 
ceeding upon  which  the  demand  was  founded 
and  as  the  duty  of  the  Governor  of  the  State 
where  the  fugitive  was  found  to.  In  such  cases, 
merely  ministerial,  without  tbe  right  to  exer- 
cise either  executive  or  Judicial  discretion,  he 
could  not  lawfully  Issue  a  warrant  to  arrest  an 
Individual  without  a  law  of  the  Stale  or  of  Con- 
gress to  authorize  it." 

It  follows,  however,  that  whenever  the 
Executive  of  the  State  upon  whom  such  a  de- 
mand has  been  made,  by  virtue  of  his  warrant, 
causes  the  arrest  for  delivery  of  a  person  charged 
as  a  fugitive  from  the  justice  of  another  State, 
the  prisoner  is  held  In  custody  only  under  color 
of  authority  derived  from  the  Constitution  and 
laws  of  the  United  States,  and  to  entitled  to  in- 
voke the  judgment  of  the  Judicial  tribunals, 
whether  of  the  State  or  tbe  United  States,  by 
the  writ  of  habeat  eorput,  upon  the  lawfulness 
of  his  arrest  and  imprisonment.  The  Jurisdic- 
tion of  the  court."  of  the  States  Is  not  excluded 
in  nuch  cases,  as  was  adjudged  by  this  court  in 
tbe  case  of  Robo  t.  Comwlly,  111  I  J.  S.  634 

ne  u.  a 
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IS]  [Bk.  38,  L.  ed.  MS];  for  although  the  part;  is 
restrained  of  his  liberty  under  color  of  author- 
ity derived  from  the  laws  of  the  United  States, 
he  Is  not  In  the  custody  of  or  under  restraint 
by  an  officer  of  the  United  States. 

The  Act  of  Congress  (§  C27S  R.  S.)  makes  it 
the  duty  of  the  executive  authority  of  the 
State  to  which  such  person  has  Bed,  to  cause 
the  arrest  of  the  alleged  fugitive  from  Justice, 
whenever  the  executive  authority  of  any  State 
demands  such  person  asa  fugitive  from  justice, 
and  produces  a  copy  of  an  indictment  found  or 
affidavit  made  before  A  magistrate  of  any  State, 
charging  the  person  demanded  with  having  com- 
mitted a  crime  therein,  certified  as  authentic  by 
the  Governor  or  Chief  Magistrate  of  the  Stale 
from  whence  the  person  so  charged  has  fled. 

It  must  appear  therefore,  to  the  Governor  of 
the  State  to  whom  such  a  demand  Is  presented. 
before  he  can  lawfully  comply  with  it;  first, 
that  the  person  demanded  u  substantially 
charged  with  a  crime  against  the  laws  of  the 
State  from  whose  justice  he  is  alleged  to  have 
fled,  by  an  indictment  or  an  affidavit,  certified 
as  authentic  by  the  Governor  of  the  State  mak- 
ing the  demand;  and  second,  that  the  person 
demanded  is  a  fugitive  from  the  justice  of  the 
State  the  executive  authority  of  which  makes 
the  demand. 

The  first  of  these  prerequisites  is  a  quest i< 
of  law  and  is  always  open  upon  the  face  of  the 
papers  to  judicial  inquiry,  on  an  application  for 
a  discharge  under  a  writ  of  habtat  corpiit.  The 
second  is  a  question  of  fact,  which  the  Govern- 
or of  the  State  upon  whom  the  demand  is  made 
must  decide,  upon  such  evidence  as  he  may 
deem  satisfactory.  How  far  his  decision  may 
be  reviewed  judicially  in  proceedings  in  habtae 
corpui,  or  whether  it  Is  not  conclusive,  are 
"*J"i  not  settled  by  harmonious  judicial 


lion  of  the  fact  by  the  executive  of  the  Stale  ii 
Issuing  his  warrant  of  arrest,  upon  a  demand 
made  on  that  ground,  whether  the  writ  contains 
a  recital  of  an  express  finding  to  that  effect  or 
not,  must  be  regarded  as  sufficient  to  justify 
the  removal  until  the  presumption  in  its  favor 
06]  is  overthrown  by  contrary  proof.  Ex  -parte 
Beggd,  114  U.  8.  642  [ante,  250].  Further  than 
that  it  is  not  necessary  to  go  in  the  present 
case. 

The  objections  taken  in  this  proceeding 


and  which  are  still  relied  on  here,  are  not  well 
founded.  The  indictment  itself  is  certified  by 
the  Governor  of  New  York  to  be  authentic  and 
to  be  duly  authenticated,  which  is  all  that  is  re- 
quired by  the  Act  of  Congress.  It  charges  a 
crime  under  and  against  the  laws  of  that  State. 
It  Is  immaterial  that  it  does  not  appear  that  a 
certified  copy  of  such  laws  was  furnished  to 
the  Governor  of  Georgia.  The  statute  does  not 
require  it,  and  the  Governor  could  have  insisted 
and  it  is  to  be  presumed  did  insist  upon  the 
production  of  whatever  be  deemed  necessary 
or  important  properly  to  inform  him  on  the 
subject.  And  the  courts  of  the  United  States, 
to  whose  process  the  relator  has  appealed,  take 
judicial  notice  of  the  laws  of  alt  the  States. 

The  indictment  in  question  sufficiently 
charges  the  substance  of  a  crime  against  the 
MS  11.  8. 


laws  of  New  York.  The  objection  to  it,  that 
It  does  not  appear  that  the  Bethlehem  Iron 
Company,  averred  to  be  the  owner  of  the  prop- 
erty the  subject  of  the  larceny  charged,  is  a 
person  capable  In  law  of  such  ownership,  Is  not 
matter  of  law  arising  upon  the  face  of  the  in- 
dictment, but  can  arise  only  at  the  trial  upon 
the  evidence,  if  the  question  should  then  be 
made.  The  averment  in  the  indictment  is  the 
allegation  of  a  fact  which  does  not  seem  to  be 
Impossible  in  law  and  is,  therefore,  traversable. 
The  further  objection,  that  the  facts  and  cir- 
cumstances, set  out  in  the  affidavits  as  consti- 
tuting the  crime  charged  In  the  Indictment, 
show  that  it  Is  a  crime  in  Georgia,  and  the 
possible  subject  of  prosecution  in  that  State 
under  its  laws,  does  not  affect  the  question. 
These  facta  are,  in  brief,  that  the  original  tak- 
ing of  the  bonds  mentioned  in  the  indictment  is 
shown  to  bave  been  in  Georgia,  whence  they 
were  brought  into  New  York  by  the  appellant 
and  there  finally  appropriated  to  his  own  use. 
If  that  be  true,  it  is  none  the  less  true  that  the 
offense  charged  is  also  a  crime  In  New  York 
against  its  laws;  and  the  State  of  Georgia  may 
choose  to  waive  the  exercise  of  its  jurisdiction 
by  surrendering  the  fugitive  to  answer  to  the  [97 
laws  of  New  York. 

On  the  question  of  fact,  whether  the  appel- 
lant was  a  fugitive  from  the  justice  of  the  Stale 
of  New  York,  there  was  direct  and  positive 
proof  before  the  Governor  of  Georgia,  forming 
part  of  the  record  In  this  proceeding.)  There  is 
no  other  evidence  in  the  record  which  con- 
tradicts it.  The  appellant  in  his  affidavit  docs 
not  deny  that  he  was  in  the  State  of  New  York 
about  the  date  of  the  day  laid  in  the  indictment 
when  the  offense  is  alleged  10  have  been  com- 
mitted; and  states  by  way  of  inference  only 
that  he  was  not  in  that  State  on  that  very  day; 
and  the  fact  that  he  has  not  been  within  the 
State  since  the  finding  of  the  indictment  is  ir- 
relevant and  immaterial.  To  be  a  fugitive 
from  justice.  In  the  sense  of  the  Act  of  Congress 
regulating  the  subject  under  consideration,  it  Is 
not  necessary  that  the  party  charged  should 
have  left  the  State  in  which  the  crime  is  alleged 
to  have  been  committed,  after  nn  indictment 
found,  or  for  the  purpose  of  avoiding  a  prose- 
cution anticipated  or  begun,  but  simply  that, 
having  within  a  State  committed  that  which  by 
its  laws  constitutes  a  crime,  when  he  is  sought 
to  be  subjected  to  its  criminal  process  to  answer 
for  his  offense,  be  bos  left  its  jurisdiction  and 
is  found  within  the  territory  of  another. 

Wcfind  no  error  in  the  judgment  of  Vie  Circuit 
Court,  and  the  tame  it  affirmed;  and  it  it  direct- 
ed tltat  the  order  and  judgment  of  the  District 
Court,  remanding  the  appellant  to  thecuttodu  of 
the  respondent  at  the  agent  of  the  Stale  of  liat 
York,  be  executed. 
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WILLIAM  D.  MARVEL,  Iff.  wt  Srr„ 

v. 
EDWIN  A.  MEKRITT,  Late  Collector  of 

the  Port  of  New  York. 

(See  8.  C,  Eeporter's  ed.  11-tt.) 

Dutiet-  etauifleation.ofiron  ore— interpretation 

of  word*. 

1.  Under  the  Tariff  Aot  of  18W  Iron  ore  to  within 

Schedule  M ..  Sundries.  Section  S3M.  K.  S.,  and  sub- 
ject to*  duty  of  ai  per  wsntumad  nalorem. 

£.  The  interpretation  of  words  of  oonunoQ  speech 
fa  matter  of  law.      ^    ^ 

^rouei  and  tubmitted  Nov.  15, 188S.    Decided 
Vee.li.im. 

PI  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 
The  f  si  ts  are  stated  by  the  court. 
Mr.  B.  F.  Lee,  for  plaintiff  In  error. 
Mr.  John  Goode,  Solicitor-  Om. ,  for  de- 
fendant in  error, 

Mr.  JvtUee  Matthew,  delivered  the  opinion 
of  the  court: 

The  plaintiff'  in  error  brought  his  action  to 
recover  duties  paid  by  him  and  exacted,  ss  he 
claims.  In  excess  of  those  Imposed  by  law.tr — 
certain  quantities  of  Iron  ore  Imported  by 
into  the  port  of  New  York  in  1879. 

Tbe  single  question  involved  In  the  suit  arose 
under  the  Tariff  Act  of  1874,  being  title 
XXXIII.,  R  S. 

The  plaintiff  was  assessed  and  compelled 

Sy  a  duty  of  SO  per  centum  ad  valorem  on  his 
.portalions   as  coming  within  the  provision 
in  Schedule  M,  Sundries,  §  3604,  Revised  Stat- 


Tbe  words  used  are  not  technical,  either  as 
having  a  special  sense  by  commercial  usage,  or 

as  having  a  scientific  meaning  different  from 
their  popular  meaning.  They  are  the  words  of 
common  speech,  and  as  such  their  interpreta- 
tion Is  within  the  judicial  knowledge,  and  there- 
fore matter  of  law.  Webster,  in  his  Diction- 
ary, defines  the  noun  mineral  as  "any  Inorganic 
species  ha  vuig  a  definite  chemical  composition;" 
and  ore  at  "  the  compound  of  a  metal  and  some 
other  substance,  as  oxygen,  sulphur  or  arsenic, 
called  Its  mineraluer,  by  which  its  properties 
are  disguised  or  lost"  The  word  mineral  is 
evidently  derived  from  mine,  as  being  that 
which  is  usually  obtained  from  a  mine;  and  ac- 
cordingly Webster  defines  the  latter  as  "a  pit 
or  excavation  in  the  earth  from  which  metallic 
ores  or  other  mineral  rufotanee*  are  taken  by 
digging,  distinguished  from  the  pits  from  which 
stones  only  are  taken  and  which  are  called 
quarries.'* 

The  importations  of  Iron  ore  In  question, 
therefore,  were  properly  subjected  to  a  duty  of 
90  per  centum  ad  valorem,  as  a  mineral  sub- 
stance In  Its  crude  state,  not  otherwise  provided 
!or. 

The  judgment  of  the  (Xrevit  Court  it  accord- 
ingly affirmed. 

True  copy.   Test:  _  _ 

James  H.  KoKanoay,  Clerk.  Sup.  court,  TJ.  B, 
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He  claimed  that  iron  ore  was  dutiable  upon  a 
proper  classification  as  "an  unmanufactured 
article  not  herein  enumerated  or  provided  for," 
and  subject  only  to  a  duty  of  10  per  cent  ad 
valorem,  under  the  provisions  of  section  2510  of 
the  Revised  Statutes. 

On  the  trial  below,  the  plaintiff  offered  evi- 
dence to  show  that  iron  ore  was  known  to  the 
trade  commercially  only  under  that  name,  and 
thnt  scientifically  considered  it  was  a  metallic 
and  not  a  mineral  substance;  but  the  offer  was 
rejected  by  the  court.  It  was  proven  that  Iron 
ore  was  not  a  bituminous  substance. 

The  court  instructed  the  jury,  there  being  no 
disputed  question  of  fact  arising  upon  tht 

deuce  as  admitted,  to  return  a  verdict  foi  . 

defendant.  Judgment  was  rendered  thereon 
accordingly,  to  reverse  which  this  writ  of  error 
has  been  brought. 

The  Tariff  Act  of  1874,  R.  8. ,  Title  XXXHI, 
under  which  this  case  arbes.  does  not  expressly 
enumerate  iron  ore  as  the  subject  of  duty.  If 
is  not  on  the  free  list  and  is  to  be  found,  if  at  all, 
classified  undersome  general  description.  The 
language  in  Schedule  M,  Sundries,  R.S. p. 478, is: 
"Mineral and  bituminoussubstancesinacTude 
state,  not  otherwise  provided  for,  SO  per  centum 
ad  valorem."  This  is  to  be  taken  distributive]?, 
so  as  to  cover  all  substances  within  the  descrip- 
tion, whether  mineral  or  bituminous  or  both, 
and  is  not  to  be  confined  to  those  which  combine 
both  characters. 


Juriedietion  in  action*  for  penal  tie*  and  forfeit- 
uret—czolutive  indUtrkt  courU— Judiciary 
Acts  oonttrued. 


i.  Section  »  of  the  Judiciary  Aot  of  1788,  which 
conferred  exclusive  Jurisdiction  on  the  district 
coura  (of  suits  for  penalties  and  forfeitures  lu- 
ourred  under  the  customs  laws  of  tbe  United  States), 
still  remains  la  foros,  "here  being  no  conflict  be- 
tween  saw  section  and  section  1  of  the  Aot  of  Kane 

t.  The  testrloled  meaning  attached  for  dgfaty-sht 
vein  to  the  language  of  section  11  of  the  Aot  oi 
is  presumed  to  attach  to  the  ■ 
Act  Of  1B76. 


in  Hie 
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States  for  the  District  of  Massachusetts. 


cult  court  to  recover  of  the  defendant  130,000, 
the  value  of  certain  merchandise  Imported  by 
him,  which  it  was  alleged  he  had  forfeited  to 


an  entry  of  the  sanu 
fraudulent  invoices. 

The  defendant  moved  the  court  to  dismiss  the 
suit  for  want  of  jurisdiction  to  entertain  It 
The  court  sustained  the  motion,  and  the  plaint- 
iffs brought  this  writ  of  error. 

.Vr.John  Goode,  Solicitor- Gen.,  for  plaint- 
iff in  error. 

118  C.  8. 


Digitized  by  G00gle 


United  States  t.  Moon  et. 


lMiOfl 


The  ninth  section  of  the  Judiciary  Act  of 
September  34,  1789  (chap.  20.  1  Stat,  at  L.  76), 
provided  !is  follows:  "The  district  courts  shall 
have  exclusive  cognizance  *  *  *  of  all  suits 
for  penalties  and  forfeitures  incurred  under  the 
laws  of  the  United  States."  Since  the  passage 
of  that  Act  several  statutes  have  been  enacted 
giving  the  circuit  courts  jurisdiction  of  suits  for 
penalties  and  forfeitures  (see  section  920  li.  B. 
■utxi.  4,  S,  7,  15);  but  it  is  conceded  by  the 
counsel  for  the  plaintiffs  that  the  exclusive  ju- 
risdiction of  all  suits  for  penalties  and  forfeit- 
urea  under  the  customs  laws  of  the  United  States 
|  continued  in  the  district  courts  until  the  passage 
of  the  Act  of  March  8,  1878,  entitled  "An  Act 
to  Determine  the  Jurisdiction  of  the  Circuit 
Courts  of  the  United  Status"  (chap.  187, 18  Stat. 
at  L.  470),  and  still  continues,  unless  the  Act 
mentioned  gives  concurrent  jurisdiction  of  such 
■nits  to  the  circuit  courts.  The  plaintiffs  in- 
sist that  such  Is  the  effect  of  the  first  section  of 
the  Act  of  March  3.  1875.  That  section  pro- 
vides that  "The  Circuit  Courts  of  the  United 
Stales  shall  have  original  cognizance,  concur' 
rent  with  the  courts  of  the  several  States,  of  all 
suits  of  a  civil  nature,  at  common  law  and  In 
equity,  where  the  matter  in  dispute  exceeds, 
exclusive  of  costs,  the  sum  or  value  of  $500, 
and  arising  under  the  Constitution  or  laws  of 
the  United  States,  *  *  *  or  in  which  the  United 
States  are  plaintiffs  or  petitioners,"  etc  The 
contention  Is  that  this  section  invests  the  cir- 
cuit courts  with  jurisdiction,  concurrent  with 
the  district  courts,  of  all  suite  for  penalties  and 
forfeitures  under  the  customs  laws  of  the  Unit- 
ed States.  The  argument  to  support  the  con- 
tention is  that  the  section  Includes  within  its 
terms  all  suits  to  recover  penalties  and  forfeit- 
ures, because  such  suits  are  of  a  civil  nature  at 
common  law  and  the  United  States  are  plaint- 
Ufa:  And  when  the  amount  In  controversy  is 
over  $500  all  the  conditions  necessary  to  give 
Jurisdiction  are  fulfilled. 

Admitting  the  plausibility  of  the  argument, 
we  are  not  able  to  adopt  the  conclusion  to  which 
It  leads.  For  more  than  three  quarters  of  a 
century,  under  the  ninth  section  of  the  Act  of 
1789,  the  exclusive  jurisdiction  of  the  district 
courts  in  suits  for  penalties  and  forfeitures  un- 
der the  customs  laws  was  unquestioned.  In  Tht 
Oattivt,  2  Dall.  865  [2  U.  S.  bk.  1,  L.  ed.  417], 
decided  in  17B6  by  the  United  Slates  Circuit 
Court  for  the  District  of  Pennsylvania,  and  in 
Beam  v.  BolUn,  4  Dall.  842  [4  U.  S,  bk.  1,  L. 
ed.  859],  decided  by  this  court  in  1800,  it  was 
held  that  under  the  Judiciary  Act  of  1789  the 
circuit  courts  had  no  jurisdiction  of  suite  for 

Smalties  and  forfeitures  under  the  laws  of  the 
nited  States.  These  decisions  have  never  been 
overruled  and  the  law  has  remained  unchanged, 
except  where  jurisdiction  of  suits  for  penalties 
end  forfeitures  has  been  given  to  the  circuit 
courts  In  special  cases  by  statute.  This  con- 
struction of  the  ninth  section  of  theActof  1789 
prevailed,  notwithstanding  the  provisions  of 
]  section  11  of  that  Act,  which  were  as  follows: 
"The  circuit  courts  shall  have  original  cogniz- 
ance, concurrent  with  the  courts  of  the  several 
116  U.  S. 


States,  of  all  suits  of  a  civil  nature,  s 
law  or  In  equity,  when  the  matter  in  dispute  ex- 
ceeds, exclusive  of  costs,  the  sum  or  Value  of 
$500,  and  the  United  States  are  plaintiffs  or  pe- 
titioners." This  is  substantially  the  same,  In 
respect  of  the  question  before  us,  as  the  first 
section  of  the  Act  of  1875,  which  Is  relied  on 
to  take  away  the  exclusive  Jurisdiction  of  the 
district  courts.  But  It  was  never  supposed  that 
under  the  Act  of  1789  the  provisions  of  section 
11  interfered  with  the  exclusive  jurisdiction 
conferred  on  the  district  courts  by  section  9  of 
the  same  Act.  It  was  never  held  that  the  words 
"all  suits  of  a  civil  nature,  at  common  law  or 
In  equity,"  used  in  section  1 1,  included  suits  for 
penalties  and  forfeitures  of  which  the  district 
courts  had  been  given  exclusive  jurisdiction  by 
section  9.  Bow,  then,  can  the  substantial  re- 
enactment  of  section  11  by  the  Act  of  March  8, 
1875,  with  modifications  immaterial,  as  far  as 
the  question  in  hand  is  concerned,  have  an  ef- 
fect which  the  original  section  did  not?  As 
said  by  the  circuit  court  In  its  well  considered 
Opinion  in  this  case  (11  Fed.  Rep.  470),  "the 
restricted  meaning  attached  for  eighty-six  years 
to  the  language  of  the  eleventh  section  of  the 
Act  of  1789  is  presumed  to  attach  to  the  same 
language  in  the  Act  of  1875,"  It  Is  not  to  be 
supposed  that  Congress,  in  using  In  the  Act  of 
1875  the  same  language,  so  far  as  the  present 

Juestion  Is  concerned,  as  that  employed  in  the 
.ct  of  1789,  intended  to  give  it  a  meaning  dif- 
ferent from  that  put  upon  it  by  this  court,  and 
which  had  remained  unchallenged  for  three 
quarters  uf  a  century. 

To  sustain  the  contention  of  the  plaintiffs,  we 
must  hold  that  the  purpose  of  section  1  of  the 
Act  of  March  3,  1875,  was  to  repeal  by  impli- 
cation and  supersede  all  the  laws  conferring  ju- 
risdiction on  the  circuit  courts,  and  of  itself  to 
cover  and  regulate  the  whole  subject.  But  this 
construction  would  lead  to  consequences  which 
it  is  clear  Congress  did  not  contemplate.  All 
the  laws  In  force  December  1,  1878,  prescrib- 
ing the  jurisdiction  of  the  circuit  courts  were 
reproduced  in  section  629  of  the  Revised  Stat- 
utes, and  the  jurisdiction  was  stated  under 
twenty  distinct  hearts,  eighteen  of  which  hod 
reference  to  the  jurisdiction  in  civil  cases.  In  [107] 
sixteen  of  these  eighteen  heads  the  Jurisdiction 
is  conferred  without  reference  to  the  amount  in 
controversy.  This  is  the  case,  among  others, 
in  all  suits  at  common  law  where  the  United 
States  arc  plaintiffs;  in  all  suits  and  proceedings 
for  the  enforcement  of  any  penalties  provided 
by  laws  regulating  the  carriage  in  merchant 
vessels;  in  all  suits  by  the  assignee  of  any  de- 
benture for  drawback  duties  against  the  person 
to  whom  such  debenture  was  originally  granted 
to  recover  the  amount  thereof;  in   all  suits  at 


iroughl  by  any  person  to  recover 
damages  for  an  injury  to  his  person  or  proper- 
ty, on  account  of  any  act  done  by  him  under 
any  Ian  of  the  United  States  for  the  protection 
or  collection  of  any  of  the  revenues  thereof; 
and  in  all  suite  to  recover  pecuniary  forfeitures 
underany  Act  to  enforce  the  right  of  citizens  of 
the  United  States  to  vote  in  the  several  States. 
The  Act  of  1875  confers  jurisdiction  on  the  cir- 
cuit courts  only  in  coses  where  the  matter  In 
disnutc  exceeds  $500.     If  that  Act  is  intended 
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to  supersede  previous  Acts  conferring  jurlsdic- 
•ion  on  the  circuit  courts,  then  those  courts  are 
left  without  jurisdiction  in  any  of  the  cases 
above  specified  where  the  amount  in  contro- 
versy does  not  exceed  the  sum  of  $500,  and  In 
several  classes  of  cases;  for  instance,  suits  aris- 
ing under  the  patent  or  copyright  laws,  neither 
the  Circuit  Dor  District  Court  of  the  United 
States  would  have  jurisdiction  when  the  amount 
in  controversy  is  less  than  (COO.  But  by  sec- 
tion 711  of  the  Revised  Statutes,  par.  5,  the  Ju- 
risdiction of  the  state  courts  in  cases  arising  un- 
der the  patent  and  copyright  laws  is  excluded. 
Therefore,  when  the  matter  in  dispute  in  a  case 
arising  under  these  laws  is  less  than  $600,  if  we 
yield  to  the  contention  of  plaintiffs,  it  would 
follow  that  no  court  whatever  has  jurisdiction. 
A  construction  which  Involves  such  results  was 
clearly  not  contemplated  by  Congress. 

The  Act  of  1875,  It  Is  clear,  was  not  intended 
to  interfere  with  the  prior  statutes  conferring 
jurisdiction  upon  the  circuit  or  district  courts 
in  special  cases,  and  over  particular  subjects. 
Third  Nat.  Bank  of  St.  Louit  v.  Barriwn,  8 
McCrary,  1*8. 

Its  purpose  was  to  give  to  the  circuit  courts 
rin«i  *  Jurisdiction  which  the  federal  courts  did  not 
LluoJ  then  possess,  by  enlarging  their  jurisdiction  In 
suits  of  n  civil  natureat  common  law  or  in  equi- 
ty, and  not  to  take  away  from  the  circuit  or 
district  courts  jurisdiction  conferred  by  prior 
statutes,  or  to  divide  the  jurisdiction  which  had 
for  so  long  a  time  been  vested  exclusively  in 
the  district  courts.  Price  V.  Abbott,  17  Fed. 
Rep.  60S. 

Thus  construed,  there  Is  no  conflict  between 
section  1  of  the  Act  of  March  3,  1876,  and  sec- 
tion 0  of  the  Act  of  1789,  which  conferred  ex- 
clusive jurisdiction  on  the  district  courts  of 
suits  for  penalties  and  forfeitures  incurred  un- 
der the  l;tws  of  the  United  States.  The  latter 
section,  therefore,  except  as  modified  by  stat- 
utes conferring  jurisdiction  upon  the  circuit 
courts  in  special  cases,  still  remains  In  force; 
and  the  circuit  court  was  right  in  dismissing  the 
case  for  want  of  jurisdiction. 

Judgment  afflrnud. 

True  copy.    Test: 

James  H.  HcKenner,  Clerk,  Bup.  Court,  V.  8. 


[22]     ANTON  MILLER  and  CHRISTIAN  WOR- 
LEY,  JOHN  FINZER  ktal..  Partners, 
John  Finzeb  &  Brothers,  Appti., 


(See  9.  C  Reporter's  ed.,  2J-2S.) 
Validity  of  ktkrt  patent— application  of  old 


1.  TbesppllcaUonof  on  oldprocea  or  machine t 
>  liniUar  or  analogous  subject,  with  do  change  1 
the  manner  of  applying  It  and  no  result  substai 
tlally  dlitlnct  In  Its  cat  ire,  will  not  sustain  a  pi 
tent,  oven  If  the  new  form  of  result  has  not  bef 01 
been  contemplated. 

2.  Letters  patent  and  the  reissue  thereof,  for  s 


basso  plun,  are  invalid,  as  tbe  evMeiieeshowathM 

tho  Invention  wai  antlcljiated.  But  irrespective  of 
this,  the  stats  of  the  art  at  the  time  of  the  apphoo- 
"~  for  the  patent  was  suohss  to  leave  no  ground 

"""""'  [No.  80] 

Argued  Nob.  $,  1886.     Dseidtd  Dm.  U,  1&8&- 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky. 
The  facts  and  case  are  stated  by  the  court. 


tori,  for  appellants. 

Mr.  Benjamin  F.  Thurston,  for  appel- 
lees. 

Mr  Juttiet  Bradley  delivered  (he  opinion 
of  the  court: 

This  is  a  sait  brought  by  the  appellants 
against  the  appellees,  complaining  of  the  In- 
fringement of  a  certain  patent  granted  to  Anton 
Miller  and  Christian  Worley,  two  of  the  com- 
plainants, for  an  alleged  improvement  In  fin- 
ishing tobacco  plugs  and  in  marking  the  same, 
A  patent  was  applied  for  September  23,  1870, 
and  wss  granted  on  the  0th  day  of  December, 
1876.  It  was  subsequently  surrendered  and  re- 
issued on  the  39th  of  January.  1878.  The  Im- 
provement, as  declared  In  the  specification, 
consists  in  pressing  in  the  side  of  the  plug,  dur- 
ing the  process  of  manufacture, letters  or  marks, 
so  as  to  be  ineffaceable.  The  description  con- 
tained in  the  reissued  patent,  which  does  not 
differ  materially  from  that  contained  In  the 
original,  after  referring  to  the  illustrative  draw- 
ings, which  ore  not  necessary  to  the  under- 
standing of  the  Invention,  proceeds  as  follows: 

"  In  carrying  oat  our  process,  the  plugs  are 
packed  with  alternating  plates  In  the  finisher,      (xgi 
so  that  they  take  their  permanent  set  with  the      ' 
impression  In  them,  whereby  said  impression  la 
preserved  ineffaceable . 

"  We  have  used  the  process  of  finishing  to- 
bacco as  described  in  patent  No.  181613,  issued 
to  Worley  and  McCabe,  on  the  application  of 
Christian  Worley,  and  dated  August  22,  1870; 
but  this  system  of  marking  may  be  used  in  con- 
junction with  the  ordinary  finishing  process  by 


plates  A'  is  by  stare  pine  them  there- 

__, n  making  the  letters  solid  by  filling 

In  tbe  concave  side  of  tbe  letters  with  melted 


metal,  such  as  solder,  so  that  said  letters  will 
withstand  the  extreme  pressure  to  which  they 

subjected  in  the  finishing  box. 

In  constructing  said  compress  plate,  how- 


From  this  description  It  appears  that  the 
process  consists  simply  in  attaching  or  placing 
raised  characters  on  the  metallic  plates  which 
are  interlaid  between  the  layers  of  tobacco  to 
give  it  a  smooth  surf ace  in  its  final  compression, 
which  characters  leave  their  Imprint  in  the  side 
of  the  plugs. 

The  chum  of  the  original  patent  was  ft™  — 


Tbe  mode  of  simultaneously  stamping  ai 
nmshing  tobacco,  consisting  of  tightly  coi 
pressing  the  plugs  between  plates  having  Id  re- 
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The  claim  of  the  reissued  patent  is  for, 

"  1.  The  described  process  of  marking  plug 
tobacco,  which  consistain  Impressing  letters  or 
Other  marks  directly  Into  the  Bide  of  the  plug 
during  the  process  of  manufacture,  and  by  the 
pressure  employed  in  making  the  plug,  sub- 
stantially as  described. 

"  2.  A  tobacco  plug  marked  with  an  impres- 
sion, substantially  as  described." 

The  second  claim  of  the  reissue  was  after- 
wards abandoned  and  formally  disclaimed  In 
the  patent  office.  The  first  claim  is,  in  its 
terms,  broader  than  the  claim  of  the  original 
[24]  patent.  It  is  a  general  claim  for  the  described 
process  of  impressing  letters  or  marks  di- 
rectly into  the  side  of  the  plug  during  the 
process  of  manufacture.  This  embraces  the 
application  of  the  process  at  any  stage  of  the 
manufacture,  either  in  the  molding  process  " 
the  finishing  process.  But  if  It  should  be  ex 
fined  by  construction  to  the  latter,  as  in  the 
claim  of  the  original  patent,  it  would  still  ap- 
ply to  every  kind  of  finishing  process,  whether 


claimed  invention  was  anticipated  by  prior  in- 
vention or  use  in  the  art. 

Impressions  of  letters,  figures  and  other 
marks  have  for  a  long  period  been  made  by 
compression  upon  plastic  substances,  such  as 
cakes  of  soap  and  chocolate,  bars  of  lead,  balls 
of  butter,  sealing  wax,  the  leather  covers  of 
books,  etc.  It  was  not  strange,  therefore,  that 
the  same  process  for  producing  a  like  result 
should  have  been  applied  to  tobacco  when  mold- 
ed and  compressed  into  solid  plugs  of  definite 
form.  An  English  patent  was  granted  toThomas 


able  dies.  These  dies  have  any  desired  form  and 
design;  and,  when  filled  with  tobacco  a  power- 
ful  pressure  is  applied  by  means  of  a  metallic 
die  piece,  which  gives  to  the  tobacco  adurable 
form  and  solidity,  with  the  impression  of  the 
shape  and  design  of  the  dies.  In  describing  the 
machine  and  its  operation,  the  patentees  say: 
"  This  machine  is  useful  for  various  purposes 
In  manufacturing  tobacco;  it  can  be  advan- 
tageously employed  in  stamping  or  forming 
devices  of  various  kinds  on  tobacco." 

Another  patent  was  granted  to  Gibson  and 
others  in  April  (specification  filed  October), 
1874,  for  a  mode  01  heating,  pressing  and  cur- 
ing roll  and  coil  tobacco,  in  the  course  of  which 
the  tobacco  (in  the  case  of  coil)  is  alternated 
with  metallic  plates,  between  which  and  the 
coils  are  placed  thin  wooden  discs  of  a  size  to 
match  the  plates,  and  between  these  and  the 
coils  of  tobacco  a  thin  metal  plate,  bearing  the 
manufacturer's  name,  abode,  trade  mark,  etc. 
It  is  then  heated,  and  afterwards  submitted  to 
great  pressure.  And  the  inventors  add:  "When 
L*tt]  tbe  tohacco  has  cooled  down  sufficiently  it  is  re- 
moved, and  the  sheath  pipe  being  withdrawn 
by  gentle  pressure,  the  metallic  discs,  scale 
board  discs,  and  name  tablets  are  separated  from 
the  tobacco,  and  the  tobacco  is  found  to  be  im- 
pressed with  the  name  or  marks  from  the  lab- 
ile U.S.  U.  a,  Book  29. 


lets,  the  rest  of  Itssurfacehaving  the  Impression 
of  the  wooden  disc,  smooth,  or  showing  the 
grain  of  the  timber.  The  tobacco,  then  thor- 
oughly cured  and  pressed,  is  fit  for  sale." 

Charles  Sledler  obtained  a  patent  of  the  Unit- 
ed States,  dated  January  12,  1875,  reissued  Oc- 
tober 24,  1876,  on  application  filed  April  26, 
1875,  for  impressing  into  the  body  of  theplugs 
of  tobacco  metallic  labels  with  raised  letters, 
etc. ,  either  covered  or  not  covered  by  the  outside 
wrapper,  whereby  he  obtained  distinct  and  du- 
rable impressions.  He  says:  "Before  giving  the 
plug  of  tobacco  its  final  pressure  the  metal  B  b 
[the  label]  is  placed  in  proper  position  upon  it 
oy  an  attendant,  and  by  subsequent  powerful 
pressure  the  label  is  sunk  into  tne  body  of  the 
tobacco  so  that  its  face  is  about  flush  with  the 
outer  surface  thereof,  and  its  points  sink  quite 
deeply  into  the  most  dense  mass.  It  adheres 
firmly.  *  *  *  The  plugsthusimpressedwith 
the  hard  labels,  presenting  the  letters  in  relief, 
are  then  wrapped  in  a  large  leaf  of  properly 
dampened  tobacco,  and  again  powerfully  com- 
pressed. The  label  appears  beneath  the  wrap- 
per of  the  finished  plug,  and  is  not  liable  lobe 
removed  by  any  ordinary  or   extraordinary 

In  1867  or  1868  Fisher  and  Harris  of  St.  Louis 
fitted  into  a  mold  for  plug  tobacco  a  metallic 
plate, having  on  its  face  the  word  "Blackberry" 
m  raised  letters,  in  the  form  of  types,  which 
produced  on  the  surface  of  the  plug,  as  it  was 

Sressed  in  the  mold,  the  word  "  Blackberry." 
[any  plugs  were  made  in  this  mold  and  received 
the  said  impression,  from  tbe  time  of  its  con- 
struction until  1876,  and  were  sold  in  the  mar- 
ket. Boyce  and  Brothers  bought  out  Fisher  and 
Harris  In  I860,  and  continued  to  use  the  same 
mold.  It  is  true  that  this  mold  was  only  one 
in  a  block  or  frame  of  fifteen  molds;  and  eleven 
other  frames  were  used  in  connection  with  this 
frame, without  any  such  types  in  them,  inmak- 
ing  up  boxes  of  tobacco.  But  in  view  of  the 
fact  that  the  mold  having  the  types  continued 
to  be  used  for  manjr  years,  and  that  the  word  [*< 
"  Blackberry"  wasinvariably  printed  on  the  to- 
bacco.the  process .  tb  ough  some  w  hat  im  perfectly 
applied,  cannot  be  regarded  as  an  abandoned 
experiment.  The  Impression,  being  made  in 
tbe  mold  whilst  the  tobacco  was  moist,  might 
not  remain  as  clearly  defined  as  if  it  were  made 
in  the  finishing  process  (when  a  further  finish- 
ing process  was  used);  but  it  continued  to  ap- 
pear quite  distinctly  and  remained  as  a  per- 
manent mark  on  the  tobacco,  as  is  seen  in  the 
specimen  which  has  been  preserved  and  made 
"  i  exhibit  in  the  cause. 

There  is  also  evidence  in  the  case  of  a  zinc 
plate  with  raised  characters,  forming  the  name 
of  the  maker,  one  "  E.  F.  Smith,"  Deing  used 
by  him  in  the  summer  of  1875,  both  in  too 
molding  and  in  the  finishing  process,  for  the 
purpose  of  imprinting  the  name  upon  plug  to- 
bacco which  he  was  then  manufacturing  In  a 
'1  way  in  Evening  Shade,  a  village  m  Ar- 
es. The  plate  was  used  in  substantially  the 
i  way  as  that  described  in  the  patent  of  the 
complainants;  and  if  the  evidence  is  to  be  be- 
lieved, the  fact  of  prior  anticipation  is  clearly 
established.  Thecircuit  judge  who  decided  this 
case  in  the  court  below,  after  a  careful  exam- 
ination of  the  testimony  on  the  subject,  came 
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to  the  conclusion  that  It  in  to  be  believed,  and 
bated  hit  decision  priudjially  upon  it  We 
have  come  to  the  mum  conclusion.  It  to  true 
(hut  u  vigorous  effort  was  made  to  break  down 
the  testimony  of  the  principal  witnesses,  Smith 
and  Lie  foreman  Lee;  and  it  was  pretty  clear]; 
shown  that  much  could  be  affirmed  derogatory 
totheir  general  characters.  But  the  complainants 
failed  to  ibow  anything  substantially  affecting 
(heir  characters  for  truth  and  veracity,  or  that 
they  were  not  to  be  believed  under  oath.  Be- 
sides, the  manner  In  which  their  testimony  was 
given  snd  in  which  they  bore  the  teat  of  a  some- 
what rigorous  cross  examination  tends  to  give 
confidence  In  the  truth  of  their  statements.  And 
they  are  not  without  a  good  deal  of  corrobora- 


called  as  a  witness,  recognized  it  and  said  that 
he  thought  be  made  two  of  them;  and  he  cor- 
roborated the  date,  and  testified  that  Smith 
showed  him  some  tobacco  which  be  said  bad 
been  marked  with  the  plate,  and  which  ap- 
peared to  have  been  so  marked.  Metcalf,  one 
of  the  complainants'  witnesses,  also  states  on 
cross  examination  that  be  bad  seen  one  or  two 
plugs  with  Smith's  name  impressed  on  It, which 
he  (Smith)  represented  to  be  his  work,  and  that 
this  was  in  1678  or  187(1.  Buddleston.thc  sheriff 
of  the  county,  testified  that  he  bad  purchased 
plug  tobacco  from  Smith,  about  that  time, with 
Smith's  name  impressed  upon  ft  The  fact  that 
the  process  was  not  used  to  a  great  extent,  and 
not  brought  Into  more  public  notice,  is  explained 
by  the  further  facta  that  Smith's  manufacture 
was  not  of  large  extent,  and  that  his  establish- 
ment was  closed  by  the  internal  revenue  officers 
In  the  spring  of  1876,  in  consequence  of  sales 
charged  to  Save  been  made  by  him  without  the 
proper  stamp. 

We  think  that  the  alleged  process  of  Smith  is 
substantiated  by  the  evidence,  and  that  the  de- 
cision of  the  case  might  be  rested  ou  bis  antici- 
pation of  the  complainants'  invention. 

But  it  is  not  necessary  to  rely  on  this  branch 
of  the  case  alone.  Leaving  the  evidence  In 
relation  to  Smith's  process  out  of  the  case,  the 
state  of  the  art  at  the  time  of  Killer  and  War- 
ley's  application  for  a  patent,  as  already  pointed 
out,  was  such  as  to  leave  no  ground  for  Its  issue. 
What  more  did  thev  do,  at  most,  than  to  apply 
a  process  of  stamping  tobacco,  which  was  al- 
ready well  known,  to  the  same  tobacco  at  a  later 
stage  fn  the  process  of  manufacture?  Did  this 
entitle  them  to  a  patent?  According  to  the  rul- 
ing of  this  court  in  Pa.  R.  R.  Oo.  v.  Locomotive, 
•to.  Truck  Co.  110  TJ.  8. 490  [Bk.  28.  L.  ed.  283], 
this  question  must  be  answered  fn  the  negative. 
That  case  is  precisely  in  point.  The  contriv- 
ance for  allowing  the  cars,  in  rounding  a  curve, 
to  have  a  lateral  motion  so  as  to  counteract  the 
tendency  to  depart  from  the  track,  bad  been  ap- 
plied to  passenger  cars  but  not  to  locomotives. 
Smith, the  patentee  in  that  case, obtained  a  patent 
for  applying  that  same  device  to  locomotives. 
We  decided  the  patent  to  be  void  and  held,  in 
general  terms,  that  "  The  application  of  an  old 
process  or  machine  to  a  similar  or  analogous 
subject,  with  no  change  In  the  maimer  of  ap- 
plying It  and  no  result  substantially  distinct  in 
its  nature,  will  not  sustain  a  patent,  even  if  the 
new  form  of  result  has  not  before  been  contem- 
plated." We  adhere  to  that  ruling;  and  the 
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principle  Involved  In  It  to  fata)  to  the  patent  now 
under  consideration. 

The  itnree  of  the  Circuit  Court  it  ajftrmed, 
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i  (listi  irbo.no©  allowed  of  oils  ting  lesislutl' 
■t  general  application  beyond  toe  clear  In 

it  Concern. 
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tnvolo©  of  wool  shipped  from  Ro- 

aerlo  showed  the  value  to  be  above  twelve  cents 
pound.  It  is  held  to  be  subject  under  the  stot- 
- '-  -  duty  of  six  cents  per  pound,  less  10  per 


centum,  although  at    the  time   of   shipment  the 
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Statement  of  the  case  by  Mr.  Juttiee  Mat- 
Tins  to  an  action  brought  by  the  plaintiff  fn 
error  to  recover  duties  on  certain  Importations 
of  wool,  alleged  to  liave  been  Illegally  assessed, 
in  which  judgment  was  rendered  for  the  de- 
fendant, brought  here  for  review  by  this  writ 
of  error. 

In  the  circuit  court  Judgment  was  rendered 
upon  an  agreed  statement  of  facta,  set  out  In 
the  record,  as  follows: 

The  plaintiff,  fn  August  1878,  Imported  into 
the  Port  of  Boston  from  Rosarfo,  by  the  bark 
Velox,  824  bales  of  unwashed  Cordova  wool 
and  entered  ft  in  bond.  It  subsequently  with- 
drew the  same  for  consumption.  The  defend- 
ant, as  Collector  of  Customs,  assessed  and  ex- 
acted of  the  plaintiff  a  duty  of  six  cents  per 
pound  lees  10  per  centum  oo  this  wool  upon 
the  appraisement  as  hereinafter  set  forth.  The 
plaintiff  claimed  that  this  wool  was  only  le- 

Cr  liable  to  a  duty  of  three  cents  per  pound 
10  per  centum,  and  paid  the  extra  three 
cents  per  pound  under  due  protest,  and  season- 
ably appealed  to  the  Secretary  of  the  Treasury, 
who  affirmed  the  decision  and  action  of  tbo 
defendant.  In  due  time  and  fn  conformity  to 
law  plaintiff  brought  this  action  to  recover  the 
extra  three  cents  per  pound  less  10  per  centum. 
The  pleadings  may  be  referred  lo.  As  it  ap-  [14] 
pears  by  the  invofce,  this  wool  wns  bought  fn 
Hosario  on  the  28th  day  of  March,  1873,  and 
was  shipped  at  Rosarlo  on  board  The  Velox 
for  Boston  on  the  Sth  day  of  June,  1878,  and 
the  invoice  was  sworn  to  before  the  acting 
United  States  Consul  on  the  9th  day  of  June, 
1873.  Rosario  wns  the  last  port  from  whence 
ft  was  exported  to  the  United  States,  and  It  was  [16] 
Invoiced  there  and  entered  at  the  custom  bouse 
In  Boston  at  the  price  paid  for  It  Ic  the  cur- 
rency and  weight  in  which  It  was  bought, 
which,  upon  being  reduced  to  United  Su&a 
lift  11.  8. 
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currency  and  weight,  showed  Uio  tost  to  be 
above  twelve  cents  per  pound.  Between  the 
time  of  purchase  and  the  time  of  shipment  and 
exportation  to  the  United  Stales,  the  market 
value  or  wholesale  price  of  this  wool  fell  at 
Rosario;  and  at  the  time  and  place  of  shipment 
and  exportation  to  the  United  State*  the 
market  value  or  wholesale  price  was  leas  than 
twelve  cent!  per  pound  excluding  charges  in 
such  port  or  place.  The  acting  United  States 
Consul  made  under  his  official  seal  the  follow- 
ing certificate  upon  the  invoice,  which  is  ob- 
jected to  by  the  defendant  as  incompetent  and 
Immaterial; 

"U.  S.  Consulate,  Rosario,  June  10,  1878. 

"I,  Thomas  B.  Wood,  acting  United  States 
Consul  for  Rosario,  do  hereby  certify,  after  in- 
vestigation, that  the  market  value  of  unwashed 
Cordova  wool  at  this  place  at  the  date  of  ship- 
ment of  the  annexed  Invoice  was  thirty-two  to 
thirty- two  and  one-half  Bolivian  reals,  equiva- 
lent to  34^,  to  34tW  re"19  /««■<«  par  arroba 
net  weight. 

"Given  under  my  hand  and  seal,  this  day. 
(Signed)       Thomas  B.  Wood, 

Acting  U.  3.  Oorwvl." 

Which,  being  reduced  to  United  States 
weight  and  currency,  shows  a  value  per  pound 
less  than  twelve  cents  at  Rosario.  In  con- 
formity with  law  and  treasury  regulations, 
[14]  upon  entry  of  this  merchandise  by  the  plaint- 
tiff,  the  proper  number  of  designated  package* 
thereof  were  sent  to  the  public  store,  and  this 
invoice  was  seat  by  the  defendant  as  Collector 
to  the  United  States  Appraiser  for  his  exami- 
nation, appraisement  and  report.  The  Ap- 
praiser, after  examination,  made  on  tbc  invoice 
the  following  report,  and  returned  the  same  to 
the  Collector,  as  and  for  his  appraisement, 
from  which  no  appeal  was  claimed  or  taken  to 
merchant  appraiser :  "  Wool,  class  3,  dutiable 
at  invoice  value  six  cents  per  pound  less  10 
per  centum;"  said  report  bearing  date  August 
28,  1873;  and  upon  this  appraisement  the  Col- 
lector aasessed  and  exacted  the  duty  as  afore- 
said. It  is  admitted  and  agreed,  If  it  be  ma- 
terial and  competent,  that  the  appraiser  made 
the  said  report  to  the  Collector  as  and  for  hit 
nppraisement,  believing  that  he  had  no  legal 
right  to  appraise  the  wool  at  less  than  the  In- 
voice value,  although  in  fact  he  believed  the 
true  market  value  of  said  wool  at  the  last  port 
or  place  whence  exported  to  the  United  States, 
at  tbe  time  of  exportation,  excluding  charges 
thereat,  was  less  than  twelve  cents  per  pound. 
The  plaintiff  contended  that  tliis  was  not  a 
legal  or  sufficient  appraisement.  Tbe  defend- 
ant, as  Collector,  exacted  tbe  duty  of  six  cents 
per  pound,  leas  10  per  centum,  upon  the 
ground  that  whatever  the  market  value  or 
wholesale  price  of  this  wool  might  have  been 
in  Rosario  at  tbe  time  of  shipment  and  ex- 
portation, inasmuch  as  the  invoice  showed  the 
value  to  be  above  twelve  ceuts  per  pound,  It 
was  legally  liable  to  the  duty  exacted.  This 
wool  was  of  the  third  class  named  in  the  Brat 
section  of  the  Act  of  March  2,  1867,  14  Stat. 
at  L. ,  BOO,  which  provides  "that  upon  wools 
of  tho  third  class,  the  value  whereof  at  the  last 
port  or  place  whence  exported  to  the  United 
States,  excluding  charges  in  such  port,  shall 
be  twelve  cents  or  less  per  pound,  tbe  dut> 
shall  be  three  centa  per  pound.  Upon  wool 
118  C.  8. 


of  (he  same  clues,  the  value  whereof  at  tbe  last 
port  or  place  whence  exported  to  the  United 
States,  including  charges  In  such  port,  shall 
exceed  twelve  cents  per  pound,  the  duty  shall 
be  six  cents  per  pound." 

If  the  court  shall  be  of  opinion  upon  the 

iregoiog  facts  that  said  duty  was  Illegally  aa- 
sessed and  exacted  of  the  plaintiff,  then  judg- 

*  shall  be  entered  for  the  plaintiff  for  an 

int  equal  to  one  half  of  tho  duties  paid     [171 
in  gold,  with  interest,  to  be  ascertained  by  an 

t  to  be  appointed  by  the  court,  and 

On  the  contrary,  if  the  court  shall  be  of 
opinion  that  the  dutv  was  properly  assessed  and 
exacted.  Judgment  snail  be  entered  for  the  de- 
fendant, with  costs. 

Mr,  Charles  Lovi  Woodbury,  for  plaint- 
iff in  error. 

Mr.  Win.  A.  Mawy,  AM.  Ally  flra,, 
for  defendant  in  error. 

Mr.  Juliet  Ma.ttb.ewa  delivered  the  opin- 
ion of  the  court: 

The  duties  chargeable  upon  the  importations 
In  question  were  levied  and  collected  under 
section  1  of  the  Act  of  March  2,  1867,  "to  pro- 
vide increased  revenue  from  imported  wool  and 
for  other  purposes."  14  Stat,  at  L.  560.  It 
provides  that  "  from  and  after  the  passage  of 
this  Act,  in  lieu  of  the  duties  now  Imposed  by 
law  on  the  articles  mentioned  and  embraced  In 
this  section,  there  ahull  be  levied,  collected  and 
paid  on  all  unmanufactured  wool,  hair  of  the 
alpaca,  goat,  and  other  like  animals.  Imported 
from  foreign  countries,  tbe  duties  hereinafter 
provided."  For  the  purpose  of  fixing  the  duties 
to  be  charged  thereon,  the  articles  mentioned 
are  divided  into  three  classes,  as  follows:  class 
1,  clothing  wool;  class  2,  combing  wools;  class 
8,  carpet  wools  and  other  similar  wools,  the 
last  being  "such  as  Douskoi,  native  South 
American,  Cordova,  Valparaiso,  native  Smyrna, 
and  including  all  such  wools  of  like  character 
as  have  been  heretofore  usually  imported  Into 
the  United  States  from  Turkey,  Greece,  Egypt, 
Syria  and  elsewhere."  The  importations  af- 
fected by  this  suit  were  of  this  class.  It  was 
further  provided  that  "Upon  wools  of  the 
third  class,  the  value  whereof  at  the  last  port 
place    whence  exported    Into  the  United 


excluding  charges  in  such  port,  shall  axco™ 
twelve  cents  per  pound,  the  duty  shall  be  atx     l1B 
cents  per  pound.  , 

By  the  Act  of  Jnne  «,  1872,  17  Stat,  at  L. 
230,  §2,  the  duties  on  wool  Imposed  by  the  Act 
of  1887,  among  other  things,  was  reduced  10 
per  centum  of  such  duties. 


per  pound,  under  these  provisions  of  the 

law,  standing  alone,  It  would  be  subject  to  a 
duty  of  but  three  cents  per  pound,  audit  is  con- 
tended by  the  plaintiff  In  error  that  the  case  Is 
governed!  exclusively  by  these  sections.  But  as 
the  wool  was  bought  In  Rosario,  and  was 
■hipped    from    there  to  the   United    States, 
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and  wu  invoiced  there  and  entered  at  the 
cuatom  house  In  Boston  at  the  price  paid  (or 
it  in  the  currency  and  weight  in  which  it 
was  bought,  which,  upon  being  reduced  to 
United  States  currency  and  weight,  showed  the 
coat  to  be  above  twelve  cents  per  pound,  it  is 
contended  on  the  part  of  the  Collector  that  it 
was  properly  chargeable  according  to  that 
value,  with  the  duty  actually  exacted  of  six 
cents  per  pound. 

This  conclusion  is  based  upon  a  proviso,  oc- 
curring in  the  seventh  section  of  the  Act  of 
March  8,  1866,  "amendatory  of  certain  Acts 
imposing  duties  upon  foreign  Importations," 
IS  Stat.  atL.  491,  and  repeated  in  the  ninth 
section  of  the  Act  of  July  88,  1868,  "to  protect 
the  revenue,  and  for  other  purposes."  14  Stat. 
at  Li  880.  The  first  of  these  sections  is  as  fol- 
lows: 

"Sec.  T.  And  be  it  further  enacted.  That,  in 
all  cases  where  there  is  or  shall  be  imposed  any 
ad  valorem  rate  of  duty  on  any  goods,  wares  or 
merchandise  imported  into  theTJnlted  States, 
and  in  all  cases  where  the  duty  imposed  bylaw 
shall  be  regulated  by  or  directed  to  be  estimated 
or  based  upon  the  value  of  the  square  yard,  or 
of  any  specified  quantity  or  parcel  of  such 
goods,  wares  or  merchandise,  it  shall  be  the 
duty  of  the  collector  within  whose  district  the 
same  shall  he  imported  or  entered,  to  cause  the 
actual  market  value  or  wholesale  price  thereof. 
at  the  period  of  the  exportation  to  the  United 
States,  In  the  principal  markets  of  tbe  country 
from  which  the  same  shall  have  been  imported 
into  the  United  States,  to  be  appraised;  and 
such  appraised  value  shall  be  considered  the 
valueupon  whfchduty  shall  be  assessed.  That 
it  shall  be  lawful  for  the  owner,  consignee  or 
agent  of  anv  goods,  wares  or  merchandise  which 
Shall  have  been  actually  purchased  or  procured 
otherwise  than  by  purchase,  at  the  time  and 
not  afterwards,  when  he  shall  produce  his 
original  Invoice  or  invoices  to  the  collector, 
and  make  and  verify  hit  written  entry  of  his 
goods,  ware*  or  merchandise,  as  provided  by 
section  86  of  the  Act  of  March  2,  1 799,  entitled 
•An  Act  to  Regulate  the  Collection  of  Duties 
on  Imports  and  Tonnage,'  to  make  such  addi- 
tion in  the  entry  to  the  coat  or  value  given  In 
the  Invoice  as  in  his  opinion  may  raise  the  same 
to  the  actual  market  value  or  wholesale  price 
of  such  goods,  wares  or  merchandise,  at  the 
period  of  exportation  to  the  United  States,  in 
the  principal  markets  of  the  country  from  which 
tbe  same  shall  have  been  imported;  and  it  shall 
be  the  duty  of  the  collector,  within  whose  dis- 
trict the  same  may  be  imported  or  entered,  to 
cause  such  uctual  market  value  or  wholesale 
prke  to  be  appraised  in  accordance  with  the 
provisions  of  existing  laws;  and  if  such  ap- 
praised value  shall  exceed  by  10  per  centum  or 
more  the  value  so  declared  in  the  entry,  then, 
in  addition  to  the  duties  Imposed  by  law  on  the 
same,  there  shall  be  levied,  collected  and  paid 
a  duty  of  90  per  centum  ad  valorem  on  such 
appraised  value;  Provided,  That  the  duty  shall 
not  be  assessed  upon  an  amount  less  than  the 
invoice  or  entered  value,  any  Act  of  Congress 
io  the  contrary  notwithstanding." 

The  second  section  is  as  follows: 

"Sec  9.  And  be  it  further  enacted,  That  In 
deicrmining  the  dutiable  value  of  merchan- 
dise hereafter  imported,  there  shall  be  added 


to  the  cost  or  to  the  actual  wholesale  price  or 
general  market  value  at  the  time  of  exportation 
In  the  principal  markets  of  the  country  from 
whence  the  same  shall  have  been  imported  into 
the  United  States,  the  cost  of  transportation, 
shipment  and  transhipment,  with  all  the  ex- 
penses included  from  the  place  of  growth,  pro- 
duction or  manufacture,  whether  by  land  or 
water,  to  the  vessel  in  which  shipment  Is  made 
to  the  United  States,  the  value  of  the  sack,  box 
or  covering  of  any  kind  in  which  such  goods  I 
are  contained;  commission  at  the  usual  rales, 
but  in  no  case  less  than  2)  per  centum;  broker- 
age, export  duty  and  all  other  actual  or  usual 
charges  for  putting  up,  preparing,  and  packing 
for  transportation  or  shipment.  And  nil  charges 
of  a  general  character  incurred  in  tbe  purchase 
of  a  general  invoice  shall  be  distributed  pro 
rata  among  all  parts  of  such  invoice,  and  every 
pan  thereof  charged  with  duties  based  on  value) 
shall  be  advanced  according  to  its  proportion, 
'    "  wines  or  other  articles  paying  specific 


Provided,  That  all  additions  made  to  the 
entered  value  of  merchandise  for  charges  shall 
be  regarded  as  part  of  tbe  actual  value  of  such 
merchandise;  and  If  such  addition  shall  exceed 
by  10  per  centum  the  value  so  declared  in  the 
entry,  in  addition  to  tbe  duties  imposed  by 
law.  there  shall  be  levied,  collected,  and 
ucb  value; 
case  be  as- 

sessed  upon  an  amount  less  than  the  invoice  or 
entered  value;  Provided  further.  That  nothing 


viaoa  in  both  these  sections,  that  the  duty  shall 
not  be  assessed  upon  on  amount  less  than  the 
Invoice,  or  entered  value,  is  applicable  to  tbe 
valuation  of  wools,  for  the  purpose  of  determin- 
ing the  rate  of  duty  chargeable  upon  tlicm  under 
the  Acts  of  1867  and  1879,  and  was  therefore 
properly  applied  in  the  present  case.  It  is  quite 
true  that  the  Act  of  1887  provides  a  different 
classification  of  wools  and  imposes  a  specific 
and  not  an  ad  valorem  duty;  but  nevertheless 
the  duty  varies  according  to  tbe  value  par 
pound  of  the  article,  and  a  valuation  ia,  there- 
fore, as  necessary  to  the  ascertainment  of  tbe 
rate  of  duty  as  if  it  were  strictly  an  ad  valorem 
duty;  and  there  is  nothing  in  the  Act  of  1807 
which,  by  express  words  or  necessary  implica- 
tion, repeals  the  proviso  in  question,  as  found 
in  the  previous  Acts  of  1886  and  1880. 

In  the  Act  of  188S,  the  rule  is  declared  to  he 
of  general  application,  not  only  "in  all  cases 
where  there  is  or  shall  be  imposed  any  ad  valorem 
rate  of  duty  on  any  goods,  wares  or  merchan- 
dise Imported  into  the  United  States,"  but  also 
"in  all  cases  where  the  duty  imposed  by  law 
shall  be  regulated  by,  or  directed  to  be  estimat- 
ed or  based  upon,  the  value  of  the  square  yard, 
or  of  any  specified  quantity  or  parcel  of  such 
goods,  wares,  or  merchandise."  There  ia  no 
more  inconsistency  between  this  provision  tod 
the  Act  of  1867  than  if  the  proviso  had  been  ex- 
pressly added  to  the  section  of  the  latter  Act, 
which  contains  tbe  substituted  classification  of 
1M  D.  ft. 
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wools  for  dutiable  purposes  and  flics  the  ray- 
ing rales  of  duty  upon  them.  It  would  be  an 
unsound  and  unsafe  rule  of  construction  which 
would  separate  from  the  tariff  revenue  system, 
consisting  of  numerous  and  diverse  enact: 


each  new  Act  altering  it,  In  any  of  Its  details, 
-irescribing  new  duties  in  lieu  bf  existing  01 
n  particular  articles.    The  whole  system  must 


be  regarded  in  each  alteration,  and  no  disturb- 
ance allowed  of  existing  legislative  rules  of 
general  application  beyond  the  clear  intention 
of  Congress. 

"In  the  interpretation  of  our  system  of  rev- 
enue laws,  which  Is  very  complicated,"  as  was 
Mid  In  the  case  of  U.  &  v.  Sixty  Seam  Package! 
of  Dry  Goods.  17  How.  85,  98  [08  TJ.  B.  bk.  16, 
L.  ed.  54,  66],  "this  court  has  not  been  dis- 
posed to  apply  with  strictness  the  rule  which  re- 
peals a  prior  statute  by  implication,  where  a  sub- 
sequent one  has  mode  provision  upon  the  same 
subject,  and  differing  in  some  respect  from  the 
former,  but  has  been  inclined  to  uphold  both, 
unless  the  repugnancy  is  clear  ana  positive  so 
as  to  leave  no  doubt  asto  theintent  of  Congress." 

The  judgment  of  the  Oircv-U  Court  it  affirmed. 

Trueoopv.    Test; 

Jamsa  H.  MoKennur,  Clerk,  Sup.  Court,  TJ.  8. 


W        BHDQEWATER  IRON  COMPANY,  Plff. 
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A  transfer  for  ■  valuable  consideration  of  si 

llisltsifi  In  mill  In  ii  hi  infill  lui  hip  i  in  I Won,  not 

recorded  as  required  by  a  statute  of  that  State,  Is 
valid  Sfjptnet  a  subsequent  attachment  bf  a  cred- 
itor having- knowledge  or  notJoeof  the  transfer. 

[No.  80.] 
Argued  Dec  8,  i,  1885.    Decided  Doe.  U,  1885. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mr.  Chavrlea  A.  Welch,  for  plaintiff  In 
error. 

Mr.   Darwin  E.  Wajro,  for  defendant  in 


ten  of  New  York  ^ 

poration  established  under  the  laws  of  He 
chusctts,  for  refusing  to  issue  to  him  a  certifi- 
cate of  twenty  shares  of  its  capital  stock. 

At  the  trial,  the  plaintiff  introduced  evidence 
tending  to  show  that  the  defendant  Corporation 
In  1874  accepted  a  new  charter  from  the  Legis- 
lature of  Massachusetts  (Mass.  Stat.  1874,  chap. 
26),  which  made  it  subject  to  the  provisions  of 
the  general  Act  of  1870,  chnp.  234;  that  on 
August  10,  1877.  George  B.  Stetson,  being  the 
owner  of  these  shares,  executed  to  the  plaintiff 
a  transfer  of  them,  absolute  In  form  but  In- 
tended aa  collateral  security  for  a  debt  due  from 
11<  D.  8. 


him  to  the  plaintiff,  and  annexed  the  transfer  to 
his  certificate,  and  delivered  both  to  the  plaint- 
iff; and  that  on  December  15, 1878.  the  plaint- 
iff tendered  them  to  the  defendant  Corpora- 
tion, and  duly  demanded  that  the  transfer  be 
recorded  on  its  books  and  a  new  certificate  is- 
sued to  him. 

The  defendant  Corporation  introduced  com- 
petent and  uncontro  verted  evidence  that  on  May 
24, 1878,  It  brought  an  action  against  George 
B,  Stetson  on  a  debt  due  to  it  from  him,  and 
duly  attached  these  shares  on  mesne  process 
and  afterwards  obtained  judgment  and  execu- 
tion, under  which  the  shares  were  levied  on  and 
sold  to  the  defendant  in  November,  1878. 

To  meet  this,  the  plaintiff  offered  evidence 
tending  to  show  that,  before  the  attachment, 
an  agent  of  the  plaintiff  Informed  a  director  of 
the  defendant  Corporation  of  the  transfer  to 
the  plaintiff,  and  that  the  plaintiff  wanted  the 
Corporation  to  know  it;  and  the  director  men-  mi 
ttoned  it  to  Nahum  Stetson,  the  defendant's 
treasurer,  clerk  and  business  agent 

The  defendant  took  no  objection  to  the  ad- 
mission or  sufficiency  of  this  evidence,  other- 
wise than  by  requesting  the  court  to  instruct  the 
jury  that  "If  said  evidence  was  competent  to 
prove  a  notice  to  said  Nahum,  or  to  put  him  on 
the  inquiry  whether  said  shares  had  oeen  trans- 
ferred to  the  plaintiff,  yet  no  such  notice  was 
effectual  to  deprive  the  defendant  of  the  right 
" "  creditor  to  attach  said  shares  as  the  proper- 


The  court  declined  so  to  rule;  and  Instructed 
the  jury  "that  if  they,  upon  the  evidence,  be- 
lieved that  said  Nahum,  being  the  treasurer, 
clerk  and  business  agent  of  the  Company, 
knew  or  had  notice  that  said  Oeorge  B.  Stetson 
bad  conveyed  said  shares  to  the  plaintiff,  prior 
to  said  attachment,  the  plaintiff  was  entitled 
to  recover." 

To  this  instruction  the  defendant  excepted 
and,  after  verdict  and  judgment  for  the  plaintiff, 
tendered  a  bQl  of  exceptions  which  was  al- 


S, lions  for  decision  is,  whether  a  transfer  for 
uable  consideration,  of  shares  In  a  Massa- 
chusetts manufacturing  corporation,  not  re- 
corded as  required  by  the  Statute  of  Massa- 
chusetts of  1870,  chap.  224,  §  20.  Is  valid  against 
a  subsequent  attachment  by  a  creditor  having 
knowledge  or  notice  of  the  transfer. 

That  statute  provides  that  "  Shares  may  be 
transferred  by  the  proprietor,  by  an  instrument 
In  writing  under  his  hand,  which  shall  be  re- 
corded by  the  clerk  of  the  corporation  in  a  book 
to  be  kept  for  that  purpose;"  and  "the  pur- 
chaser named  in  such  instrument  so  recorded  .... 
shall,  on  producing  the  same  to  the  treasurer  '■J 
and  delivering  to  him  the  former  certificate,  be 
entitled  to  a  new  certificate."  These  provision! 
were  re-enacted  in  the  Public  Statutes  of  Mas- 
sachusetts of  1882,  chap.  106,  S  30;  and  similar 
5 revisions  had  existed  since  1809.  Mass.  Stat. 
308,  chap.  07,,  §  4;  1829,  chap.  53,  %  4;  R.  S. 
1836,  chap.  39,  £  12;  Stat.  1846,  chap.  46,  g  1: 
Gen.  Stat.  I860,  chap.  60.  6  13. 

By  a  series  of  decisions  of  the  Supreme  Ju- 
dicial Court  of  Massachusetts,  on  which  the 
plaintiff  in  error  relies.  It  has  been  held  that 
Wl 
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these  provisions,  taken  In  connection  with  tlie 
contemporaneous  statutes  of  that  State,  author- 
izing and  facilitating  die  attachment  of  such 
shares  by  creditors  of  the  owner,  are  not  to  be 
construed  as  intended  merely  for  the  conven- 
ience and  benefit  of  the  corporation  and  the 
regulation  of  its  relations  to  its  stockholders; 
but  are  to  be  considered  as  in  the  nature  of  a 
Registry  Act,  regulating  the  transfer  of  the 
stock  as  to  third  persons,  and  therefore  prevent- 
ing an  unrecorded  transfer  from  taking  effect 
against  a  creditor  afterwards  attaching  the 
snares  without  notice  of  the  transfer.  FU/ier 
t.  Eexa  Bank,  6  Gray,  873;  Blanehard  T,  Dtd- 
ham  Oaelight  Cb.  12  Gray,  318;  Biblm  v.  Quin- 
ttnam^d  Bank,  133  Mass.  515,  521 ;  Central  Na- 
tional Bank  V.  WiUuton,  133  Mass.  244. 

But  the  learned  counsel  for  the  plaintiff  In 
error  fails  to  show  that  an  unrecorded  transfer 
of  shares  bos  ever  been  held  invalid  as  against 
a  subsequent  attachment  by  a  creditor  who 
has  notice  or  knowledge  of  the  transfer.  The 
language  and  the  reasoning  of  the  opinions  In 
the  very  cases  that  he  cites  clearly  Imply  the 
contrary  And  under  the  early  Massachusetts 
Registry  Act  of  1788,  chap  87,  g  4,  which  pro- 
Tided  that  no  unrecorded  deed  of  lands  should 
"be  good  and  effectual  in  law  to  hold  such 
lands  against  any  other  person  or  persons  but 
the  grantor  or  grantors  and  their  heirs  only,"  it 
wss  always  held  that,  the  intent  of  the  statute 
being  to  give  notice  to  subsequent  purchasers 
and  attaching  creditors,  a  deed  was  valid,  with- 
out record,  against  those  who  had  notice  or 
knowledge  of  it  Farntworth  v.  Childs,  4  Msss. 
687;  Print  v.  Biee,  1  Pick.  164. 

Judgment  affirmed. 

Trueoopy.    Test: 

Janus  H.  McKenney ,  Clerk,  Slip.  Court,  TJ.  8. 


BROOKE  HACEALL,  JR.,  Appt., 
ALFRED  RICHARDS. 

(Bee  8.  C  Reporter's  ed..  I&-4&.) 

Practice — mandate  of  IMt  court— further  pro- 

ceedinge  on  change  of  drcumttancet. 

1.  Ad  appeal  will  not  be  entertained  from  a  decree 


>h  appeal  Is  taken  upon  application  of  the 
"-'i  court  will  examine  the  decree  en- 
It  conforms  to  the  mandate,  dismiss 


than   an  order  for 

nmalnderof  thedeL 

&  where,  since  the  original  decree,  the  rights  of 
the  parties  have  so  changed  as  to  make  it  Improper 

Scarry  the  decree  Into  execution,  relief  can  only 
had  through  some  form  of  original  proceeding. 

upon  the  mandate.' 

4  The  decree  In _. 

general  term,  was  still  the  decree 
Court  of  the  District  of  Columbia. 

[No.  909,] 
Submitted  Deo.  8,  1885.     Decided  Dee.  It, 

APPEAL  from  the  Supreme  Court  of  the 
District  of  Columbia. 
On  motion  to  dismiss. 

The  history,  facts,  and  case  sufficiently  ap- 
pear In  the  opinion  erf  the  court. 
US 


x  Uihtkd  States.  Oct.  Tni, 

Maurt.  Web.  B.  Webb  and  Enoch  Tot- 
on,  for  appellee,  in  support  of  motion. 
Mr.  W.  Willoughby,  for  appellant,  in  op- 
position, 

Mr.  CkitfJwtiee  Watte  delivered  theopin-      [M] 
ion  of  the  court: 

This  is  an  appeal  from  a  decree  of  the  Su- 
preme Court  of  the  District  of  Columbia  en- 
tered at  general  term  upon  a  mandate  from  this 
court.  In  Stewart  v.  Salomon,  97  U.  S.  361 
[Bit.  34,  L.  ed.  1044],  this  rule  was  promulgat- 
ed: "  An  appeal  will  not  be  entertained  bylhis 
court  from  a  decree  entered  In  a  circuit  court 
or  other  inferior  court  in  exact  accordance  with 
our  mandate  upon  a  previous  appeal.  Such  a 
decree  when  entered  is  in  effect  our  decree, 
and  the  appeal  would  be  from  ourselves  to  our- 
'  '  _  'ten,  however, 
the  appellee, 
tlie  decree  entered  and,  if  it  conforms 
to  the  mandate,  dismiss  the  case  with  costs.  If 
It  does  not.  the  case  wilt  be  remanded,  with  ap- 
propriate directions  for  the  correction  of  the  er- 

This  suit  was  begun  in  the  Supreme  Court  of 
the  District  of  Columbia,  May  2,  1871,  to  sub- 
ject to  the  payment  of  certain  judgments  so 
much  of  lot  7,  in  square  238  of  the  City  of 
Washington,  ss  had  not  been  been  conveyed  by 
the  Marshal  of  the  District  of  Columbia  to  Al- 
fred Richards  by  deed  bearing  date  October  7, 
1870.  A  decree  was  entered  In  favor  of  the 
complainants,  at  special  term,  on  the  23d  of 
May,  1873.  This  decree  was  affirmed  at  gen- 
eral term,  October  18.  1873,  and  by  this  court, 
March  IS,  1877.  Under  the  decree,  a  sale  was 
made  and  reported  to  the  court  below;  but 
upon  the  return  Mackall  filed  exceptions  be- 
cause the  property  sold  had  not  been  sufficient- 
ly described.  Upon  hearing,  these  exceptions 
were  sustained  and  the  sale  set  aside.  The 
court  then  took  steps  to  fix  the  boundaries  of 
the  property,  and  on  the  11th  of  December, 
1879,  a  decree  was  entered  at  special  term  di- 
recting that  (he  sale  be  made  according  to  a 
certain  description.  From  this  an  appeal  was 
taken  to  the  general  term,  where  the  decree 
was  affirmed  April  5,  1381,  in  all  respects,  ex- 
cept that  one  of  tbe  two  trustees  who  had  been 
appointed  to  make  the  sale  wss  removed  at  his 
own  request,  and  the  other  directed  to  proceed 
alone.  An  appeal  was  thereupon  taken  to  this 
court,  where  the  only  error  assigned  was  that 
the  boundaries  of  the  property  had  been  erro- 
neously fixed.  At  the  last  term  this  appeal  was  . ._, 
heard  and  the  cause  remanded,  with  directions  I*7' 
"  to  set  aside  the  decree  from  which  this  appeal 
is  prosecuted,  and  to  order  the  sale  in  satisfaction 
of  complainant's  demands,  and  in  such  mode 
as  may  be  consistent  with  the  practice  of  the 
court  and  with  law,  of  all  of  lot  seven  (7)  out- 
side of  that  on  which  the  building  known  as 
Palace  Market  stands."  Maekall  v.  RieJtardt 
112  U.  S.  369  [Bk.  28,  L.  ed.  7371.  On  the 
production  of  this  mandate,  the  court  below 
entered  a  decree  at  general  term  in  all  material 
respects  like  that  appealed  from,  except  in  the 
description  of  the  property,  which  was  made  to 
conform  exactly  to  the  order  of  this  court. 

Upon  examination,  therefore,  we  are  satisfied 
that  the  decree  as  entered  is  in  accordance  with 

lie  d.& 
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o  complaint*  were  made  on  utmagabmtmaiy,  th»  latter  ti  not Hiatal  or  nmrt> 

toe  second  appeal  about  the  terms  of  sale  or  oua-                        ,-*.      .- , 

the  manner  In  which  the  sale  was  to  be  made,  .■_,  j  »-_,   ,»  ,Afls  '  nlLi-t  ru.   tt  uu 

it  ww  quite  right  in  the  court  to  follow  the  old  ■"*""*■  **  "■  ms-    DeaM  *>*.  U.  **. 

decree  fa  those  particulars,  which  has  been  sub-  i  PPEAX  from  the  Circuit  Court  erf  the  Untied 

stantlally  done.    As  the  appeal  was  taken  lor  J\_  stateg  for  the  District  of  Iowa, 
the  sole  purpose  of  correcting  the  description, 

it  was  proper  to  construe  the  mandate  as  in  ef-  Statement  of  the  case  byj tff.  Juttfo*  Woodsji 

feet  nothing  more  than  an  order  for  such  a  cor-  This  was  a  suit  fa  equity  brought  by  Henry 

rection,  leaving  the  remaiuder  of  the  decree  to  H.  Palmer,  the  appellee,  against  Asa  C.  Call, 

stand.  the  appellant,  to  foreclose  a  mortgage  on  the 

The  decree  upon  the  mandate,  although  ren-  land  of  the  latter  given  by  him  to  secure  his 

dered  at  general  term,  was  still  the  decree  of  note  for  (11,000. 

the  Supreme  Court  of  the  District.  Mieharde  v.  The  record  disclosed  the  following  facts:  AJ- 
Madcail,  113  TJ.  S.  540  [Bk.  28,  L.  ed.  1182];  bert  C.  Burnliam,  residing  fa  Illinois,  was  a 
and  the  order  on  the  trustee  to  report  his  sale  partner  to  the  firm  of  Bumham,  Ormsby  &  Co., 
to  this  court  can  work  no  injury.  Theorderto  bankers,  at  Ernmetsburg,  Iowa.  He  had  in  Ms 
take  possession  was  part  of  toe  original  decree;  bands  for  investment  (10,000  belonging  to  his 
and  as  no  objection  was  taken  to  it  on  the  relative,  one  Mrs.  Davidson.  Call  applied  fa 
former  appeals,  it  ought  not  to  be  permitted  writing  to  Bumham,  Crmsby  &  Co.  for  a  loan 
now.  of  $10,000.  Soon  after  the  application  was 
A  motion  was  made  by  Hackallin  the  court  made  Call  metBurnhamatEmmetsburg.Iowa, 
below  after  the  mandate  was  received,  for  and  they  entered  upon  a  treaty  for  the  loan, 
leave  to  file  what  was  called  a  "  supplemental  Burnliam,  thinking  Call's  proposition  to  be  a  fa- 
bill  "  but  which  was  in  reality  a  supplemental  vorable  one, decided  to  accept  it  for  Mrs.  Uaviri- 
o  the  original  bill,  setting  up  new  de-  son;  and  after  his  return  to  Illinois  sent  the 
■  -  ■  "  "■  atEmmets- 
...  „  ispropoaed 
No  discretion  was  left  in  that  court  to  grant  by  him.  Bumham,  Ormsby  &  Co.  took  the  note 
such  a  motion.  The  order  of  this  court  was  in  of  Call  dated  fa  November,  1872,  for  $10,000, 
effect  to  enter  the  precise  decree  which  baa  payable  to  A.  C.  Bumham,  or  order,  on  No- 
been  mode.  If  since  the  original  decree  the  vember  1,  1375,  with  10  per  rent  interest,  pay- 
debts  have  been  paid  or  anything  else  has  hap-  able  semi-annually,  which  Call  secured  by  a 
pened  which  makes  it  improper  to  carry  the  mortgage  on  certain  of  his  real  estate  in  Iowa, 
[48]  decree  into  execution,  resort  must  be  had  to  Call  received  from  Bumham,  Ormsby  &  Co. 
some  form  of  original  proceeding  appropriate  (8,000  for  his  note,  they  retaining  $2,000  as  a 
to  relief  on  that  account.  It  cannot  he  done  by  compensation  for  their  services  in  negotiating 
way  of  defense  before  decreeupon  our  mandate,  the  loan.  No  part  of  this  sum  was  paid  to  Mrs. 
The  order  of  this  court  places  the  case  where  it  Davidson;  she  did  not  know  that  it  had  been 
would  be  if  the  original  decree  hod  been  what  deducted  from  the  (10,000  lent  by  her  to  Call, 
it  is  now.  and  she  never  authorized  Bumham  or  Burn- 
It  foll&ut  that  the  appeal  mint  be  diemisged  tin-  ham,  Ormsby  &  Co.  to  lend  her  money  at  agreat- 
dcr  the  rule,  with  cottt;  and  it  it  w  ordered.  errate  of  interest  than  10  per  cent,  or  to  retain 
True  copy.  Test:  _„.,_  „  „  _.  „  „  any  commission  or  bonus  out  of  the  sum  lent. 
Jama  H.  McKonnev.  Clerk.  Sup.  Court,  D.  8.  Ia  Blinrt|  ghe  received  no  benefit  from  the  usury 

and  had  no  knowledge  of  It     A.  C.  Bumham 

held  the  note  as  the  agent  and  trustee  of  Mrs. 

[881                       ill    r>    oin      ^™*  Davidson,  but  subject  to  her  control.     After- 

ABA   U  LiLL,  ApjK.,  wardg  ,he  appellee<  P(,]rnw_  w00  |iTed  m  New 

nn-w-D-n-  n'  nirumi  Jersey,  bought  of  Burahatn  the  (10,000  note 
HENRY  H.  PALMER  0f  Call,  with  five  coupon  notes  of  (600  each, 
*     „  „  -      _    ,    .  ™  ,«, .  not  tnen  uue>  given  by  the  latter  for  interest 
(Bee  8.  C  Reporter's  ed- SB-10B.)  thereon.     The  noles  were  indorsed  by  Burn- 
er _      i  .  u-uu.<       ■  .    *                   ...  ham  to  Palmer  in  September,  1878,  and  Palmer 
Usury,  wfc»t  coiuiitutee-nUnt-^ey  eecurUy-  ^  Prefer  m  e^Z  Bumham  for  Sirs.  Da- 
unautaomed  acts  of  agent.  Tidaon  the  face  ^  thfj  prjncj™]  not0>  $i0i000, 
1.  To  constitute  usury,  within  the  prohibition  of  5"d  the   accrued   interest.     In   this  purchase 
the  usury  laws,  there  must  be  an  intention  know-  Palmer  acted  for  himself  without  the  mterven- 
lD?,IilK^'ntrBCir'ir'1^l<lke,iwir!3,',tlniff":Bi-  Hon  of  any  agent  whatever. 
clpaiW^ndmtn^Tol ffiwfuj  int£eat«aofff£  °n  November  13,  187B.  the  principal  note 
his  own  benefltmorethan  the  lawful  rate,  without  being  past  due,  Call,  in  order  to  raisemoneytO 
authority ■  or  koowledere  of  Mb  principal,  the  loan  is  pay  it,  applied  fa  writing;  to  Bumham, Ormsby 
^vJ^^^^uT.  usurlou,  contract  &&o.  to'lend  him  (ll.OoWorfiveyears.  The/ 
makes  it  the  constat- ration  of  a  new  contract  with  as  agents  of  Palmer,  agreed  to  loan  Call  the 
a  third  person  not  a  party  to  the  oriuinnl  contract  money.     They  took  hia  note,  dated  November 

m^a  mts^StttJtaM!  1.  187B-  t0T  «1.000,  payable  to  the  order  of 

»™>«"»™™  """"".  pa2meri  on  November  1,  1880,  with lOperoent 

Xc^-Utuni-KtoofavmtoriewlcrwhenTtnaer  *£?*•  Payable  semi-annually,  secured  by  a 

tronsoftton  iwurtoun.   Bee  Zabrtskta  v.Spielman.  48  mortgage  executed  by   Call  on   his  lands  in 

N.  J.  L,  85;  Flnhei  v.  Potter.  23  Fed.  R..1B2:  Msers  Iowa. 

MinmTt^  fSuows'  ^Ms£iVm7tiTO kS  Tbe  ^^ration  for  the  note  was  as  followii 

ST^kluar],«N.^?VlK^Aurit1y  Palmer  delivered  up  to  Call  the  (10,000  note. 

Co.  v.  HBudrickaon,  18  Neb„  1ST.  which  he  had  purchased  from  Mrs.  Davidson 

""'•8-  „,  Google'-* 


SuPHiioi  Cogkt  of  ram  Ujhud  Statm. 


Oct.'. 


Mid  released  on  the  record  tho  mortgage  made 
to  secure  it,  and  he  sent  to  Burnham,  Ormsby 
&  Co.  $1  000  Id  cash  for  Call.  Five  hundred 
dollars  of  this  $1,000  was  retained  to  Palmer 
through  Bnrnhani,  Ormsby  ft  Co.,  in  payment 
of  one  of  the  coupon  notes,  for  Interest  due  on 
the  Davidson  note;  and  Call  consented  that 
Burnham,  Ormsby  ft  Co. ,  who,  through  Orms- 
by, had  procured  for  him  the  loan  from  Palm- 
er, might  retain  the  remaining  (500  aa  a  bonus 
for  their  services.  Palmer  had  no  notice  or 
11)0]  knowledge  that  Call  had  not  received  the  full 
amount  of  the  910,000  for  which  he  gave  hfa 
nolo  to  Burnham  for  Mia.  Davidson  until  after 
the  bringing  of  this  suit,  nor  any  notice  or 
knowledge  that  the  said  $500  bad  been  retained 
by  Burnham,  Ormsby  ft  Co.  for  their  services 
in  procuring  tbe  loan  for  $1 1,000,  and  did  not 
in  any  manner  authorize  its  retention  by  Burn- 
"     i,  Ormsby  ft  Co. 


The  circuit  court  overruled  the  defense,  and 
entered  a  decree  aganst  Call  for  the  amount  due 
on  the  note  and  for  the  foreclosure  of  the  mort- 
gage, Tbe  appeal  of  Call  brings  that  decree 
under  review. 

Mcetrt.  Jo.  Harry  Call  and  Whiting  a. 
Clark,  for  appellant: 

Tbe  whole  transaction  was  with  Burnham  as 
principal  and  not  aa  agent,  and  there  was  no 
suggestion  or  suspicion  of  agency. 

When  a  third  person  has  thus  dealt  with  an 
agent  aa  principal  it  is  laid  down  "  that  tho 
principal  will  not  be  permitted  to  intercept  the 
rights  of  such  third  person  in  regard  to  the 
agent;  but  he  must  take  the  contract  subject 

""  ill  equities,  in  the  si --.«.. 

»  sole  principal/^ 

EricJaon  v.  Bell,  58  Iowa,' 827;  Huteliinton 
Hvtchinton,  46  Me.  104. 

Where  there  is  notice  of  the  usury  the  new 
security  Is  also  usurious. 

Oathbart  v,  Haley,  8  T.  R.  890;  FoweU  v. 
Water*,  6  Cow.  693;  Dix  v.  Van  Wyck,  2  Hill, 
622;  Kent  v.  Walton,  7  Wend.  357;  Bearee  v. 
Baritow,  0  Mass.  46;  Campbell  v.  McllaTg,  0 
Iowa,  807;  WendUbone  v.  Parke,  18  Iowa,  546; 
Chapman  t.  Black,  2  B.  ft  Aid.  088. 

If  the  assignee  give  up  the  usurious  note  and 
take  another  without  knowledge  of  the  usury, 
the  substituted  security  is  valid. 
2Pen.N.ftB.41B,andauthoritles  there  cited. 

A  renewal  between  the  original  parties  or 
Others  cognizant  of  the  usury  is  in  like  manner 
usurious. 

Id.  420;  Edwards,  B.  ft  N.  801,  and  author- 
hies  there  cited;  CWASarfv.  Haley.BT.  B.890; 
Chapman  v.  Black.  2  B.  ft  Aid.  088. 

The  Statute  of  Iowa  acts  upon  the  original 
Contract  or  consideration,  without  reference  to 
the  form  which  that  contract  may  subsequentlv 
assume. or  the  writings  by  which  it  is  evidenced. 

Smith  v.  (Joopen,  9  Iowa,  383;  Garth  v.  Coop- 
er, 12  Iowa, 860;  BurroiMV.  Ow*,17Iowa,441; 
Bacon  v.  Lee,  4  Iowa,  494;  French  v.  Roue,  10 
Iowa,  576;  Steely  v.  (Mar  Fail*.  81  Iowa,  569. 

Mr.  M.  F.  Morris,  for  appellee. 


The  contention  of  Call  Is  that  the  note  given 
to  Burnham  for  Mrs.  Davidson  was  infected 
with  usury  in  her  hands  and  in  the  hands  of 
Palmer,  her  indorsee;  and  that  the  note  given 
by  Call  to  Palmer  was  also  usurious,  by  reason 
of  the  retention  by  Burnham,  Ormsby  ft  Co. 
of  the  $000  aa  a  bonus  for  effecting  the  loan  for 
Call. 

The  note  which  is  the  basis  of  this  suit  was 
made  in  Iowa,  and  the  contract  must  be  gov. 
erned  bythe  laws  of  Iowa.  lie  Wolf  v.  John- 
ton,  10  Wheat.  867  [23  TJ.  8.  bk.  6,  L.  ed.  3481: 
Scudderr.  Union  National  Bank,  91  O.  B.  406 
[Bk.  23,  L.  ed.  240]. 

The  Code  of  Iowa  of  1873,  title  14,  chap.  2, 
§  2077,  provides:  "The  rate  of  interest  shall  be 


above  contemplated  parties 
may  agree  in  writing  for  payment  of  interest. 
Dot  exceeding  ten  cents  on  the  hundred  by  the 

"Sec.  2079.  No  person  shall,  directly  or  in- 
directly, receive  in  money,  goods  or  things  in 
action,  or  in  any  other  manner,  any  greater  sum 
of  value  for  the  loan  of  money,  or  upon  con- 
tract founded  upon  any  bargain,  sale  or  loan  of 
real  or  personal  property,  lb  an  is  in  this  chapter 
prescribed. 

"  Bee.  2080.  If  it  shall  be  ascertained  inany 
suit  brought  on  any  contract  that  a  rale  of  In*  ' 
terest  has  been  contracted  for  greater  than  ia 
authorized  by  this  chapter,  either  directly  or 
Indirectly,  in  money  or  property,  the  same  shall 
work  a  forfeiture  of  ten  cents  on  the  hundred 
by  the  year  upon  the  amount  of  such  contract 
to  the  school  fund  of  the  county  In  which  the 
suit  is  brought,  and  the  plaintiff  shall  have 
"for  the  principal  sum,  without  either 


Nothing  in  this  chapter  shall  be 
so  construed  as  to  prevent  the  proper  assignee 
in  good  faith  and  without  notice  of  any  usuri- 
ous contract  recovering  against  the  usurer  the 
full  amount  of  the  consideration  paid  by  him 
for  such  contract  less  the  amount  of  tbe  prin- 


theui  ,     . 

having  competent  Jurisdiction." 

We  are  of  opinion  that  under  these  sections, 
as  construed  and  administered  bythe  Supreme 
Court  of  Iowa,  the  defense  of  usury  was  not 
maintained. 

The  $10,000  lent  to  Call  by  Burnham  was  the 
money  of  Mia.  Davidson;  and  the  note  taken 
therefor,  though  taken  in  the  name  of  Bum- 
ham,  was  her  note.  Conceding  that  Burnham 
acted  as  her  agent  in  making  the  toon,  it  doe* 
not  follow  that  Mrs.  Davidson  is  chargeable 
with  making  a  usurious  contract  It  was  said 
by  this  court  in  Bank  of  United  State*  v.  Wag- 
gtner,  9  Pel.  897  [34  D.  S.  bk.  9,  L.  ed.  170,  17U 
*'  That  in  construing  the  usury  laws  the  uni- 
form construction  in  England  lias  been  (and  It 
is  equally  applicable  here)  that,  to  constitute 
usury,  within  the  prohibitions  of  the  law, there 
must  be  au  intention  knowingly  to  contract  for 
or  to  take  usurious  interest.  *  *  *  Where  the 
contract  on  its  face  ia  for  legal  interest  only, 
there  it  must  be  proved  that  there  was  some  cor 
rupt  agreement  or  device  or  shift  to  cover  usury, 
and  that  it  was  in  the  full  contemplation  of  the 

Digitized  by  OOOgle 


Oanmow  t.  Uhttbd  Stamb. 


7,  L.  ed.  888];  ( 

and  Jons*  v.  Berryhill,  25  Iowa,  289. 

It  is  clear,  therefore,  that  Mrs.  Davidson  can- 
not be  charged  with  taking  or  reserving  usuri- 
ous interest,  unless  she  was  bound  by  the  acts 
of  her  agent,  Burnbam.  But  she  was  not  so 
bound.  It  is  settled  that  when  an  agent  who  is 
authorized  by  his  principal  to  lend  money  for 
lawful  interest  exacts  for  bis  own  benefit  more 
than  the  lawful  rate,  without  authority  or  knowl- 
edge of  his  principal,  the  loan  is  not  thereby 
rendered  usurious.  Dagnelv.Wigley,  11  East, 
48;  Botartet  v.  Melville,  7  Bam.  &  C.  437;  Bar- 
rrfto  v.  Snowden,  6  Wend.  181;  Gondii  v.  Bald- 
win, SI  N.  Y.,  819;  Bell  v.  Day,  83  N.  T. 
lfti;  Conotert.  Van  Mater,  1BN.  J.  Eq.  48ft; 
Rogers  v.  Buckingham.  88  Conn.  81;  Oohry  v. 
Knapp,  44  Iowa,  83;  WyOU  v.  AvU,  46  Iowa,  48 ; 
Brig/Cam  v.  Myers,  Bl  Iowa,  397. 

In  Qokty  v.  Knapp,  ubi  supra,  the  Supreme 
Court  of  Iowa  said:  "Although  Danforth  may 
have  been  the  agent  of  Knapp  for  the  purpose 
of  loaning  the  money,  and  may  have  contracted 
for  more  than  10  per  cent  interest,  yet  the  loan 
was  not  necessarily  usurious.  An  authority  to 
loan  money  at  a  legal  rate  of  Interest  does  not 
include,  by  implication,  the  authority  to  loan 
it  at  an  illegal  rate.  An  authority  to  violate  the 
law  will  never  be  presumed.  When  Danforth 
exuded,  in  addition  to  the  10  per  cent  Interest 
which  was  embraced  in  the  note.something  for 
the  benefit  of  himself.he  went  outside  inn  legit- 
imate purposes  of  his  agency,  and  as  Knapp 
did  not  authorize  it  expressly  or  by  implication, 
he  should  not  be  affected  thereby,'* 

So  in  Brigham  T.  Myers,  SI  Iowa,  897,  Itwaa 
held  to  be  ''well  settled  that  when  an  agent  for 
loaning  money  takes  a  bonus  or  commission  to 
himself  beyond  the  legal  rate  of  interest,  with- 
out the  knowledge,  authority  or  consent  of  his 
principal,  it  does  not  affect  with  usury  the  loan 
of  the  principal.'* 

These  decision*  seem  to  be  founded  on  plain 
principles  of  justice  and  right;  for  when  two 
persons,  the  agent  and  the  borrower,  conspire 
together  and  for  their  own  purposes  violate  the 
law,  bow  can  punishment  for  their  acts  be  justly 
imposed  on  the  innocent  third  party,  the  lender? 

The  fact  on  which  stress  Is  laid  by  counsel 
for  defendant,  that  Buroham  In  his  treaty  with 
Call  did  not  disclose  his  agency  but  professed 
to  be  acting  for  himself,  appears  to  be  an  im- 
material circumstance.  The  misrepresentation 
of  Burnham  did  not  Injuriously  affect  any 
tight  of  Call,  unless  It  can  be  said  that  be  was 
entitled  to  know  who  the  real  lender  was,  so  as 
to  place  himself  in  a  position  to  plead  usury 
against  her.  It  can  hardly  be  contended  that 
the  penalties  imposed  for  a  violation  of  the 
usury  laws  are  Intended  as  a  reward  to  the  bor- 


.    .  A  usury  would  have  failed.  It 
cannot,  therefore,  hold  as  against  Palmer. 

But  the  defense  of  usury  set  up  in  this  suit 
HI  V.  S, 


must  fail  for  another  reason.  For  It  la  settled 
that  where  the  promisor  in  a  usurious  contract 
makes  it  the  consideration  of  a  new  contract 
with  a  third  person  not  a  party  to  the  original 
contract,  or  to  the  usury  paid  or  reserved  upon 
it,  and  the  new  contract  is  not  a  contrivance  to 
evade  the  statutes  against  usury, the  latter  is  not 
Illegal  or  usurious.  OuObart  v.  Haley ,8  T.  R. 
890;  Bearee  v.  Barstow,  9  Mass.  48;  Powell  v. 
Waters,  8  Cow.  669;  Kent  v.  Walton,  7  Wend. 
367;  Houghtony.  fiyw.  26  Conn.  896. 

This  rule  Is  recognized  by  the  Supreme  Court 
of  Iowa,  Thus,  In  WeruBebone  v.  Parke,  18 
Iowa,  546,  It  was  held  in  substance  that  when 
the  maker  of  a  usurious  note,  which  was  se- 
cured by  a  deed  of  trust,  borrowed  money  of 
a  third  party  to  pay  the  same,  and,  instead  of 
executing  new  securities  for  the  money  so  bor- 
rowed, caused  the  note  to  be  transferred  by  the 
payee  to  the  lender,  as  evidence  and  security 
for  the  new  debt,  the  note  was  not  tainted  with 
usury  In  the  hands  of  the  second  holder. 

The  authorities  cited  are  conclusive  against 
Call  on  both  the  grounds  noticed.  As  the  prop- 
ositions upon  which  Palmer  relies  to  defeat  the 
plea  of  usury  have  both  been  sustained  by  the 
Supreme  Court  of  Iowa  while  the  present  law 
against  usury  wss  In  force,  it  is  unnecessary  to 
construe  or  discuss  the  statute.  The  result  of 
the  decisions  of  the  Supreme  Court  of  the  State 
is  that  there  Is  nothing  in  the  statutes  of  Iowa 
which,  upon  the  facts  of  this  case,  is  a  bar  to 
the  relief  demanded  by  Palmer  in  his  bill. 

Decree  affirmed. 

True  copy.   Test: 

James  H.  MoKeunoy,  Clerk,  Sup.  Court,  D.  6. 


•ANGUS  M.  CANNON.  Ftff.  in  Err., 

v. 

UNITED  STATES. 

(See  8.  C.  Reporter*  ed.  5S-80.) 


by  his  language  or  conduct  or  both,  he  lives  In  tlio 
same  bouse  with  them  end  eats  at  the  table  of  eech 
a  portion  of  the  lime,  although  be  mar  not  occupy 
tneeame  bed.  sleep  In  the  same  room  or  actually 
have  sexual  Intercourse  with  cither  of  them. 

ft.  Objections,  that  the  Indictment  doce  not  alloge 
that  the  defendant  is  a  mole  person  and  does  not  al- 
lege a  cohabitation  with  the  women  aiwlvesoraa 

- *--" *~ut  as  wives,  cannot  be  raised   "     " 

pleaded  to  it,  especially  oi 


itial  right  was  th ..... 

3.  Io  an  Indictment  form  misdemeanor  It  Is  Bl 

olentto  charge  the  offense  m  the  Tords  of  the  stat- 
ute, unless  they  fail  to  oovar  every  element  of  the 
offense  charged. 

*.  Watlethla  court  can  say  that  the  conduct  of 
the  defendant  In  this  case  was  unlawful.  It  cannot 
undertake  to  Indicate  In  advanoe  what  the  conduct 
of  a  polygamous  husband  towards  his  plural  wives 
must  be,  in  order  to  conform  to  the  requirements 
of  the  law. 

[No.  1189.] 
Argued  Mm.  to,  tS,  1885.  Decided  Dee.  14, 1885. 

N  ERROR  to  the  I 
ri  tory  of  Utah. 

The  question  of  Jurisdiction  having  f< 
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Sutremx  Coubt  or  tbm  Umitxd  Statu. 


The  history  and  facta  of  die  mm  appear  Id 
the  opinion  of  the  court. 

On  May  10, 1886.  the  court,  having  dismissed 
the  writ  of  error  in  a  similar  cue,  Snow  v.  U. 
8.  118  U.  8.  846,  for  want  of  jurisdiction,  re- 
called the  mandate  and  dismissed  the  writ  of 
error  In  this  cue. 

Mr.  Franklin  S.  Ricbju-da,  for  plaintiff 

Mr.  John  Goods,  Solicitor-Gen.,  for  de- 
fendant in  error. 


[56]  Mr.  Juttia  BUtehford  delivered  the  opin- 
ion of  the  court: 
g Angus  M.  Cannon  was  indicted  by  a  grand 
ry  in  the  Diutrict  Court  of  the  Third  Judicial 
strict  in  and  for  the  Territory  of  Utah,  in 
February  ,1885,  for  a  violation  of  section  8  of  the 
Act  of  Congress  approved  March  22, 1882,chap. 
47,  entitled"  An  Act  to  Amend  Section  Fifty- 
Three  Hundred  and  Fifty-Two  of  the  Revised 
Statutes  of  the  United  States,  in  Reference  to 
Bigamy  and  for  Other  Purposes."  22  Stat,  at 
L.B1.  Section  1  of  the  Act  amends  section  5352 
of  the  Revised  Statutes,  which  was  a  re-enact- 
ment of  section  1  of  the  Act  of  Ju!v  1,  1W2, 
chap.  123(12  Stat,  at  L.  501):  and.  in  order  that 
the  amendment  may  be  understood,  the  original 
and  new  sections  5852  are  here  placed  side  by 
side,  the  parts  in  each  which  oilier  from  the 
other  being  in  italic: 

"Every  person  mho  hat 
a  husband  or  wife  living- 
who,  in  fl  Tsrrttnru 


who    marries    another, 
whether     married     or 

sinirlo.  In  a  Territory  or 
other  t>!.j.;<  niwieMeAtAs 
Unittd  State*  have  taelu- 
jrlix  JurWictt™,  h  guilty 
of  bloomy,  and  shall  be 
punished  by  n  fine  of  not 
more  than  8500.  and  by 
Imprisonment  I  or  a  term 
Dot  more  than  five  yearn 
but  this  section  shall  not 
extend  to  any  person  by 
—son  of  any  former 
— '"fte  wh  ose  h  usband 
r  by  such  irair rmge 
i>  Bincnt  for  live  succes- 
sive years,  and  Is  not 
known  to  such  person  to 
be  living :  nor  to  any  per- 
son by  reason  of  any  for- 
mer mnrrlnfte  which  hot 
been  aMolvadby  decree 
of  a  competent  court; 
nor  to  any  person  by  rea- 
son of  any  former  mar- 
riage which  bos  been 
pronounoad  void  by  de- 


court,  on  the  ground  of 


other  place  enter  ahichlht 


taneouily. 


unman,  (n  a  Territory  or 
other  place  over  which  the 
United  Statce  haw  ereJu- 
irtoejurlinl'ednit.isftullty 
of  poll/Win  v,  and  ahull  be 
punished  by  a  fine  of  not 
more  than  $500,  and  by 
Imprisonment  for  a  term 
of  not  more  than  five 
years;  but  this  section 
shall  not  extend  to  any 
person  by  reason  of  any 
former  marriage  whose 
husband  or  wire  by  such 
mnrrlnge  shall  have  been 
absent  for  Ave  succes- 
sive  yeers,   and    Is  not 

be  living,  anil  l>  believed 


of  Snow  v.  V.  S.  reported  In  book  80,  In  the  order 
of  Its  date  of  decision.  Judgment  In  this  case  was 
vacated  bv  filing  the  following: 

Camhok  v.  Untran  Status— No.  1189. 

Mr.  Justice  BuTcnTOnu  delivered  tho  opinion  of 
tho  court: 

The  decision  In  Snow  v.  United  Stater  fllB  0. 9.  p. 
W8],  d  lam  inning  the  writs  of  error  for  want  of  Juris- 
diction, shows  that  there  was  no  Jurisdiction  of  the 
wrttof  error  In  this  case.  As  the  decision,  reported 
In  11*  D.  8.  GS[nhove  case],  wns  mnde  at  thepraaent 
term,  the  Judgment  rcnilere-'l  on  the  14th  of  Deccm- 
ber,  1886, aBYrmlng  the  Judirmeni  of  the  Supreme 
Court  of  the  Territory  of  ITtub.  is  set  aside  and  va- 
cated ;  the  mandate  is  recalled ;  and  the  writ  of  er- 


*  H.  MoKimney,  Clerk,  8np.  CtU.  B. 


nor  to  any  person  by  rea- 
son of  any  former  mar- 
riage which  shaU  have 
been  dissolved  by  a  tmilai 


by  reason  of  any  former 
marriage  whloh  thaU 
horn  been  pronounced 
void  by  a  mild  decree  of 
a  competent  court,  on 
the  ground  of  nullity  of 
the  marriage  contract." 

Sections  2  to  8  Inclusive,  of  the  Act  of  1833. 
are  as  follows: 

"Sec.  2.  That  the  foregoing  provisions  shall 
not  affect  the  prosecution  or  punishment  of  any 
offense  already  committed  ngninst  the  section 
amended  by  the  first  section  of  this  Act 

Sec  G.  That  if  any  male  person,  in  a  Terri- 
tory or  other  place  over  wbicb  the  United 
Stales  have  exclusive  jurisdiction,  hereafter  co- 
habits with  more  than  one  woman,  he  shall  be 
deemed  guilty  of  a  misdemeanor,  and  on  con- 
viction thereof  shall  be  punished  by  a  fine  of 
not  more  than  $800,  or  by  Imprisonment  for  not 
more  than  six  months;  or  by  both  said  punish- 
ments, in  .the  discretion  of  the  court. 

Sec.  4.  That  counts  for  any  or  all  of  the  of- 
fenses named  in  sections  1  and  8  of  this  Act 
may  be  joined  in  the  same  Information  or  in- 
dictment. 

Sec  S.  That  in  any  prosecution  for  bigrimy. 
polygamy  or  unlawful  cohabitation,  under  any 
statute  of  the  United  States,  it  shall  l>c  suffi- 
cient cause  of  challenge  to  any  person  drawn  or 
summoned  as  a  juryman  or  talesman,  first, 
that  he  is  or  has  been  living  in  the  practice  of 
bigamy,  polygamy  or  unlawful  cohabitation 
with  more  than  one  woman,  or  that  he  is  or 
has  been  guilty  of  an  offense  punishable  by 
cither  of  the  foregoing  sections,  or  by  section 
6892  of  the  Revised  Statutes  of  the  United 
States,  or  the  Act  of  July  1,  1802,  entitled 
'An  Act  to  Punish  and  Prevent  the  Practice 
of  Polygamy  in  the  Territories  of  the  United 
States  and  other  Places,  and  Disapproving 
and  Annulling  certain  Acta  of  the  Legislative 
Assembly  of  the  Territory  of  Utah;'  or,  sec- 
ond, that  he  believes  it  right  for  a  man  to  have 
than  one  living  and  undivorced  wife  at 
the  same  time,  or  to  live  in  the  practice  of  co- 
habiting with  more  than  one  woman;  and  any 
person  appearing  or  offered  as  a  juror  or  tales- 
man, and  challenged  on  either  of  the  foregoing 
grounds,  may  be  questioned  on  his  oath  as  to 
the  existence  of  any  such  cause  of  challenge, 
and  other  evidence  may  be  introduced  hearing 
upon  the  question  raised  by  such  challenge ; 
and  this  question  shall  be  tried  by  the  court. 
But  as  to  the  first  ground  of  challenge  before 
mentioned,  the  person  challenged  shall  not  he 
bound  to  answer  if  he  shall  say  upon  his  onth 
that  he  declines  on  the  ground  that  his  answer 
may  tend  to  criminate  himself:  and  if  he  shall 

tos  to  said  first  ground,  his  answer  shall 

given  in  evidence  in  any  criminal  pros- 
ecution against  him  for  any  offense  named  In 
sections  1  or  8  of  this  Act:  but  if  he  declines 
to  answer  on  any  ground,  he  shall  be  rejected 
as  incompetent. 

Sec,  •.  That  the  President  Is  hereby  author- 
ized to  grant  amnesty  to  such  classes  of  off  end- 
era  guilty  of  bigamy,  polygamy  or  unlawful 
cohabitation,  before  the  passage  of  this  Act, 
on  such  conditions  and  under  such  limitations 
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as  lie  shall  think  proper;  but  no  men  amnesty 
■hall  have  effect  unless  the  conditions  thereof 
■hall  be  complied  with. 

Sec.  7.  That  the  Issue  of  bigamous  or  polyg- 
amous  marriages,   known    aa   Monnon   mar- 
riages, in  cases  In  which  Buch  marriages  have 
"B91     ^>cea  solemnized  according  to  the  ceremonies 


Domini  1688,  are  hereby  legitimated. 

Bee.  8.  That  no  polygamiat,  bigamist  w  ouj 
person  cohabiting  with  more  than  one  woman, 
and  no  woman  cohabiting  with  any  of  the 
persons  described  aa  aforesaid  in  this  section, 
in  any  Territory  or  other  place  over  which  the 
United  States  have  exclusive  Jurisdiction,  shall 
be  entitled  to  vole  at  any  election  held  in  any 
such  Territory  or  other  place,  or  be  eligible  for 
election  or  appointment  to  or  to  be  entitled  to 
hold  any  office  or  place  of  public  trust,  honor 
or  emolument,  in,  under  or  for  any  such  Ter- 
ritory or  place,  or  under  the  United  Stales." 

Section  9  of  the  Act  containa  provisions  de- 
claring vacant  registration  and  election  offices, 
and  enacting  that  persons  shall  be  appointed 
to  execute  those  offices,  by  a  board  of  five  per- 
sons, which  la  directed  to  canvass  votes  to  be 
returned  to  it  for  members  of  the  legislative 
assembly,  with  the  proviso"  that  said  board  of 
five  persons  shall  not  exclude  any  person  other- 
wise eligible  to  vote,  from  the  polls,  on  account 
of  any  opin  Ion  such  person  may  en  tertain  on  the 
subject  of  bigamy  or  polygamy;  nor  ahall  they 
refuse  to  count  any  such  vole  on  account  of 
the  opinion  of  the  person  casting  it  on  the  sub- 
ject of  bigamy  or  polygamy." 

The  indictment  against  Cannon  was  as  fol- 
lows: "The  grand  jury  of  the  United  States 
of  America  within  and  for  the  district  afore- 
said, in  the  Territory  aforesaid,  being  duly 
empaneled  and  sworn,  on  their  oaths  do  find 
sou  present;  that  An^us  M,  Cannon,  late  of  said 
district,  in  the  Territory  aforesaid,  to  wit:  on 
the  first  day  of  June,  in  the  year  of  our  Lord 
1882,  and  on  divers  other  days  and  continu- 
ously between  the  said  first  day  of  June,  A.D. 

1882,  and  the  first  day  of  February,  A.  D. 

1883,  at  the  County  of  Salt  Lake  and  Territory 
of  Utah,  did  unlawfully  cohabit  with  more 
than  one  woman,  to  wit :  one  Amanda  Can- 
non and  one  Clara  C.  Mason,  sometimes  known 
as  Clara  C.  Cannon,  against  the  form  of  the 

E*0]  statute  of  the  said  United  States  in  such  case 
made  and  provided,  and  against  the  peace  and 
dignity  of  the  same." 

The  defendant  pleaded  not  guilty,  and  the 
case  was  tried  in  April,  1885,  resulting  in  a  ver- 
dict of  guilty,  and  a  judgment  imposing  a  fine 
of  $800,  imprisonment  in  the  penitentiary  for 
six  months,  and  further  imprisonment  till  the 
payment  of  the  fine. 

After  the  jury  was  empaneled  and  sworn, 
and  the  prosecution  had  called  a  witness,  the 
defendant  objected  to  the  giving  of  any  evi- 
dence under  the  Indictment,  on  the  ground 
that  the  indictment  was  defective  and  did  not 
charge  any  criminal  offense,  nor  any  offense 
under  the  statutes  of  the  United  States,  nor 
the  offense  described  in  the  statute,  either  In 
the  statutory  words  or  equivalent  words,  and 
•specially  did  not  show  that  the  person  charged 

lie  u.  s. 


was  a  male  person;  and  was  Insufficient  to  war- 
rant a  verdict  or  support  a  Judgment  of  con- 
viction. The  court  overruled  the  objection, 
and  the  defendant  excepted.    The  following 

froceedlngs  then  took  place,  aa  shown  by  the 
ill  of  exceptions: 

Clara  C.  Cannon,  ■  witness  called  for  the 
prosecution,  was  sworn,  when  the  defendant 
renewed  the  said  objection  to  the  indictment, 
with  a  like  ruling  by  the  court  and  a  like  ex- 
ception. The  witness  testified  as  follows:  "My 
full  name  is  Clara  C.  Cannon.  I  know  the 
defendant.  I  have  been  his  wife.  I  was  his 
wife.  I  was  married  to  him  about  ten  years 
ago,  and  have  since  lived  at  246  First  South 
Street,  Salt  Lake  City.  I  live  there  now,  and 
have  lived  in  the  same  house  since  shortly  after 
I  was  married.  The  defendant  has  lived  in 
the  same  house  part  of  the  time,  and  in  the 
same  house  during  the  past  three  years.  I 
have  one  living  child,  which  Is  a  child  of  that 
marriage,  born  January  11,  1882.  I  have  had 
two  other  children  by  that  marriage,  both  born 
before  the  living  one.     In  this  house  I  occupy 


the  ground  floor,  a  parlor  and  a 
.  on  the  east  side.    My  kit 
back,  not  attached  to  my  part  of  the  house. 


dining  re 


7  kitchen  is 


have  occupied  this  part  of  the  ground  floor 
since  I  first  went  to  live  in  the  house.  There 
is  a  hall  running  through  the  house  on  the 
ground  floor,  and  the  rooms  I  occupy  on  that 
floor  are  on  the  cast  side  of  the  hall.  I  know  [61] 
Amanda  Cannon.  She  has  lived  In  the  same 
house  that  I  live  in  during  the  past  three  years. 
She  has  occupied,  on  the  ground  floor,  two 
rooms  on  the  west  side  of  the  hall,  beside  her 
kitchen,  which  is  attached  to  tbe  back  of  the 
main  building,  and  is  not  the  kitchen  I  use.  I 
suppose  Amanda  Cannon  is  defendant's  wife. 
I  have  heard  him  speak  of  ber  as  his  wife,  as 
Mrs.  Cannon,  and  she  hsa  lived  in  the  house 
ever  since  I  went  to  live  there.  She  has  nine 
children,  I  think.  During  tbe  past  three  years, 
I  think,  all  her  children  have  been  living  there 
at  home,  but  not  all  the  time.  My  little  child 
lives  with  me  in  my  part  of  the  house;  I  mean 
the  child  of  this  marriage.  The  children  of 
Amanda  Cannon  live  with  ber  in  her  part  of 
thehouse.  During  the  past  three  years  and  prior 
to  the  month  of  February  in  this  year,  the  de- 
fendant has  been  in  the  habit  of  taking  bis  meals 
with  me,  In  my  part  of  the  house,  a  portion  of  the 
time,  about  one  third  of  the  time.  There  were 
stated  intervals;  he  took  his  meals  with  mo 
every  third  day;  with  me  and  my  children. 
I  have  a  son  and  daughter  grown  up,  and  two 
orphan  children.  He  took  his  meals  with  mo 
and  the  child  of  this  marriage  and  the  other 
children  every  third  day.  He  took  his  meals 
with  Amanda  Cannon  and  her  family  one 
third  of  the  time.    He  took  all  three  of  his 


my  house;  that  is,  he  took  his  meals  with  mo 
two  days  of  each  week,  and  also  his  breakfast 
Sunday  morning,  which  made  one  third  of  the 
lime.  On  Sunday  he  took  his  dinner  at  Sarah's, 
and  his  supper  at  Amanda's,  There  are  four 
rooms  on  the  second  floor  of  the  house  used  as 
bed  rooms;  and  a  ball,  with  two  of  the  rooms 
on  either  side  of  it.  The  rooms  open  into  th» 
halL    During  the  past  three  years  I  have  ooou 
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jjiad  the  bed  room  In  the  northeast  corner,  and 
Amanda  has  occupied  the  one  in  the  southwest 
corner  of  the  house.  The  defendant  hat  oc- 
cupied the  bed  room  in  the  southeast  corner. 
The  room  occupied  by  me  as  a  bed  room,  and 
the  one  occupied  by  the  defendant  as  a  bed 
room,  are  on  the  same  side  of  the  hall,  and 
there  is  no  intervening  room.  The  house  I 
speak  of  is  in  Salt  Lake  County,  Utah  Terri- 
tory." Cross  examined:  "My  oldest  daughter 
f  621  'a  CwelltJ-tnree  years  old  and  my  eon  twenty, 
I  have  a  little  girl,  Clara  Hardy,  twelve  yean 
old,  and  a  little  girl  ten  years  old,  who  are 
orphans.  Their  mother  was  a  niece  of  mine; 
and  when  she  died  she  left  them  to  me.  These, 
with  my  little  daughter  Alice,  three  yean  old 
past,  are  the  members  of  my  family.  My  daugh- 
ter Alice  was  three  years  old  last  January. 
The  two  orphan  children  have  lived  with  me 
for  the  last  five  years.  The  two  little  girls 
and  my  oldest  daughter  and  the  youngest 
daughter  have  occupied  my  room  with  me. 
We  nave  two  beds,  and  have  all  slept  in  that 
room." 

Q.  State  whether  that  state  of  things  and 
that  relation  with  your  children  and  the  or- 
phans continued  until  February  last. 

Objected  to  by  the  prosecution,  on  the  ground 
that  it  is  immaterial,  irrelevant  and  incompe- 
tent. The  objection  was  argued,  the  prosecut- 
ing attorney  announcing  that  the  objection  was 
on  the  relevancy,  materiality,  and  competency 
of  the  evidence  offered,  and  oot  on  the  ground 
It  was  not  a  proper  subject  of  cross  examina- 
tion or  that  the  offer  was  out  of  order,  but  that 
any  proof  tending  to  show  nonaccess  was  im- 
material; and  defendant's  counsel  admitted  and 
stated  to  the  court  that  the  evidence  was  of- 
fered as  tending  to  show,  with  other  evidence 
to  be  given,  nonaccess  during  the  time  charged 
in  the  indictment,  and  as  tending  to  disprove 


any  presumption  of  sexual  intercourse  which 
might  be  raised  by  testimony  of  the  witness. 
The  court  sustained  the  objection,  staling  that 


the  question  presented  by  the  objection  had 
been  deemed  by  both  parties  as  being  properly 
raised  by  the  interrogatory  objected  to;  and  the 
defendant  excepted. 

Q.  Was  Amanda  Cannon  married  to  defend- 
ant prior  to  the  time  you  was  married  to  him? 

Counsel  for  the  prosecution  objected  to  the 
question  as  irrelevant,  incompetent,  and  Im- 
material. The  court  sustained  the  objection, 
and  defendant  excepted  to  the  ruling.  The  fol- 
lowing questions  were  severally  propounded 
to  the  witness,  counsel  stating  that  the  sole 
purpose  for  which  the  questions  were  asked 
was  to  establish  sexual  Don  intercourse. 

Q.  Did  you  hear  and  know  of  the  passage 
ruin  °*  *-ct  °'  Congress  usually  called  the  "Ed- 
' bJ  i      munds  Act,"  about  the  time  ft  was  passed  I 

Q.  What  bad  been  the  habit  of  defendant 
prior  to  that  time,  as  to  his  occupation  of  your 
room  and  bed,  and  the  room  and  bed  of  Amanda 
Cannon T 

Q.  About  the  time  of  the  passage  of  that  law 
did  he  say  anything  to  you  and  the  other  mem- 
bers of  the  family  in  respect  to  his  intention  to 
not  violate  that  law,  and  what  did  he  say? 

Q.  Did  you  assent  to  what  ho  proposed? 

Q.  After  that  did  any  change  occur  in  his 
habit  as  to  occupying  your  room  and  bed,  and 
what,  if  any,  was  the  change? 


Q.  After  March  33, 1883,  has  the  defendant 
at  any  time  occupied  your  room  or  bed,  or  has 
he  had  any  sexual  intercourse  with  you? 

To  each  of  these  questions  the  prosecuting 
attorney  objected,  on  the  ground  that  the  evi- 
dence sought  was  irrelevant.  Immaterial  and 
incompetent,  and  the  objections  were  based 
solely  on  these  grounds,  and  not  Co  the  form  of 
the  questions,  or  time  or  manner  of  offering  the 
evidence.  The  court  sustained  each  objection, 
and  to  the  ruling  on  each  the  defendant  ex- 
cepted. 

George  M.  Cannon,  a  witness  sworn  for  the 
prosecution,  teatifled:  My  father's  name  to 
Angus  M.  Cannon;  he  is  the  defendant  here. 
My  mother's  name  is  Sarah  M.  Cannon.  I  have 
heard  my  father  state  he  was  married  to  Aman- 
da Cannon. 

Q.  Have  you  heard  your  father  slate  he  was 
married  to  Sarah  Cannon? 

Defendant  objected  to  the  question  on  the 
ground  It  is  immaterial;  that  Sarah  Cannon  la 
not  named  in  the  indictment,  nor  any  marriage 
with  her  charged. 

The  prosecuting  attorney  explained  that  be 
intended  to  show  that  Sarah  and  Amanda  Can- 
non were  married  to  defendant  by  the  same 
ceremony,  and  that  be  offered  the  evidence  to 
show  whom  he  bad  the  right  to  call  as  a  wit 

The  court  overruled  the  objection  and  al- 
lowed the  evidence  for  this  purpose,  and  the  de- 
fendant excepted  to  the  ruling. 

Witness.  I  have  beard  my  father  say  he  was 
married  to  my  mother  and  Amanda  Cannon  at 
one  and  the  same  time. 

Angus  M.  Cannon,  Jr.,  sworn  for  the  prose- 
cution, testified:  My  father's  name  is  Angus  M_  rM] 
Cannon  and  my  mother's  name  to  Amanda 
Cannon.  I  have  lived  during  the  last  three 
yean  in  the  same  house  with  my  father  and 
mother.  My  mother  has  nine  children;  eight 
of  them  are  living  at  home  and  have  during 


taken  my  meals  at  the  same  table  with  the  rest 
of  the  family.  My  father  has  taken  his  meals 
about  one  third  of  the  time  at  Clara's,  one  third 
of  the  time  at  Sarah's  and  one  third  of  the  time 
with  my  mother.  About  every  third  day  he 
takes  his  meals  with  my  mother  and  her  chil- 
dren. There  are  four  sleeping  apartments  In 
the  second  story  of  the  house;  two  on  each  side 
of  the  hall  way  which  goes  north  and  south, 
and  the  rooms  on  each  side  open  into  the  hall. 
During  the  period  mentioned  Clara  C.  Cannon 
has  occupied  the  northeast  bed  room,  my 
father  has  occupied  the  southeast,  and  my 
mother  the  southwest  bed  room.  Cross  exam- 
ined: Clara  Cannon  has  occupied  the  north- 
bed  room  to  my  knowledge  five  or  six 

\  Who  occupied  K  with  her? 

Jbjectcd  to  as  immaterial,  etc  Objection 
sustained  and  defendant  excepted. 

My  father  has  occupied  the  same  house  with 
Clara  and  Amanda  Cannon.  I  have  not  been 
at  home  continuously  for  the  past  three  or  four 
years.  I  have  been  away  probably  between 
five  and  six  months  and,  with  this  exception, 
I  have  been  there  more  than  three  yean, 

Q.  Do  you  know  where  your  father  during 
that  time  passed  his  nights! 
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Objected  to.  Objection  sustained,  and  de- 
fendant excepted  to  the  ruling. 

The  prosecution  here  rested. 

George  M.  Cannon  recalled  for  further  cross 
examination:  the  substance  of  what  my  father 
■aid  about  hit  marriage  to  Sarah  and  Amanda 
Cannon  was,  that  he  married  them  at  the  same 
time.  He  said  he  married  them  prior  to  any 
Act  against  polygamy,  and  when  he  considered 
it  legal.  He  perhaps  slated  the  year,  but  I  don't 
at  present  recollect  it.  I  am  in  my  twenty- 
fourth  year. 
[05]  Clara  C.  Cannon  recalled  by  the  defendant 
and  testified:  I  am  a  member  of  what  is  called 
the  Church  of  Latter-Day  Saints,  and  I  have 
been  a  member  for  twenty-four  years.  The  de- 
fendant is  also  a  member  of  that  church.  I 
don't  know  how  long  lie  ha*  been  a  member, 
but  it  is  ever  since  I  first  knew  him.  Mrs. 
Amanda  Cannon  is  a  member  of  the  same 
church,  and  has  been  since  I  first  knew  her; 
that  is,  thirteen  years. 

Q.  Was  Mrs.  Amanda  Cannon  married  to  the 
defendant  prior  to  your  marriage  to  him? 

Objected  to  by  counsel  for  prosecution  as  ir- 
relevant and  immaterial.  Objection  sustained, 
and  defendant  excepted  to  the  ruling. 

Defendant's  counsel  then  made  tbe  follow- 
ing offer  of  proofs:  "We  offer  to  prove,  by  this 
and  other  witnesses  to  be  called,  that  Amanda 
Cannon  was  married  to  the  defendant  before 
the  marriage  with  this  witness;  that,  prior  to 
tbe  passage  of  the  Edmunds  Law,  he  had  al- 
ternately occupied  tbe  sleeping  room  and  bed 
of  each;  that  each,  with  her  family,  occupied, 
and  still  occupies,  separate  apartments,  includ- 
ing separate  dining  rooms  and  kitchens;  that 
after  the  Edmunds  Law  had  passed  both 
Houses  of  Congress,  and  before  its  approval 
by  tbe  President,  the  defendant  announced  to 
witness,  Amanda,  and  their  families,  that  he 
did  not  Intend  to  violate  that  law,  but  should 
live  within  it  so  long  as  it  should  remain  a  law, 
and  at  the  same  time  assign  his  reasons  for  so 
doing;  and  thereafter  and  during  the  times  al- 
leged it)  tbe  indictment  he  did  not  occupy  the 
rooms  or  bed  of  or  have  any  sexual  intercourse 
with  the  witness,  and  to  this  extent,  by  mutual 
agreement,  separated  from  the  witness;  that, 
during  all  the  time  mentioned  in  the  indict- 
ment, the  two  families  have  taken  their  meals  in 
their  respective  dining  rooms;  that  defendant 
has  taken  his  meals  with  the  witness  and  her 
family,  in  ber  dining  room,  two  or  three  days 
each  week,  has  provided  for  tbe  support  of  toe 
witness  and  her  family  distinct  from  other 
family  expenses,  and  allowed  them  to  occupy 
separate  apartments  in  the  same  bouse  occu- 
pied by  him  and  Amanda,  and  this  is  the  extent 
of  his  relations  with  the  witness;  and  also,  that 
the  defendant  was  financially  unable  to  pro- 
.  vide  a  separate  bouse  for  witness  and  her  farni- 

■*•]  ly;  also,  that  tbe  witness  and  her  family  and 
Amanda  and  her  family  are  dependent  on  the 
defendant  for  their  support.  To  this  offer  and 
each  paragraph  thereof  the  prosecution  ob- 
jected, and  the  objection  was  sustained  by  the 
court,  and  the  defendant  excepted  to  the  rul- 
ing." 

The  foregoing  was  all  the  evidence  given  In 
the  case.  The  court  instructed  the  Jury  as  fol- 
lows: "The iodictmeotin  this  case  charges  that 
the  defendant,  on  the  first  day  of  June,  in  tbe 
U«  II.  S. 


year  of  our  Lord  1883,  and  on  divers  other  days, 
continuously,  between  said  first  day  of  June, 
1882,  and  tbe  first  day  of  February,  1885,  did 
unlawfully  cohabit  with  more  than  one  woman, 
to  wit:  one  Amanda  Cannon  and  one  Clara  0. 
Mason,  sometimes  known  as  Clara  C.  Cannon. 
[If  you  believe  from  the  evidence,  gentlemen 


Amanda  Cannon  and  Clara  0.  Cannon,  the  wo- 
men named  in  the  indictment,  and  ate  at  their 
respective  tables  one  third  of  his  time  or  there- 
abouts, and  that  he  held  them  oat  to  the  world 
by  his  language  or  his  conduct,  or  by  both,  as 
his  wives,  you  should  find  him  guilty,  j  [It  is 
not  necessary  that  the  evidence  should  show 
that  the  defendant  and  these  women  or  cither 
of  them  occupied  the  same  bed  or  slept  in  the 
same  room;  neither  is  it  necessary  that  the  evi- 
dence should  show  that,  within  the  time  men- 
tioned, he  had  sexual  intercourse  with  either  of 
them.]  I  will  state,  the  law  presumes  the  de- 
fendant innocent  until  proven  guilty  beyond  a 
reasonable  doubt;  that  you  are  the  judges  of 
the  credibility  of  the  witnesses,  the  weight  of 
the  evidence  and  of  tbe  facts,  and  if  you  find 
the  defendant  guilty  you  will  say  in  your  ver- 
dict. 'We,  the  jury,  find  the  defendant  jjuilty 
in  manner  and  form  as  charged  in  the  indict- 
ment;' and,  If  you  find  him  not  guilty,  you  will 
say,  'We,  the  jury,  find  the  defendant  .not 
guilty.'"  No  further  or  other  instructions  were 
given  to  the  jury. 

The  defendant  excepted  to  the  parts  of  the 
instructions  which  are  enclosed  in  brackets. 
He  also  submitted  the  following  prayers  forin- 
structions,  each  of  which  was  separately  refused, 
followed  by  a  separate  exception: 

"  1.  The  offense  charged  is  that  defined  In      tw 
the  third  section  of  the  Act  of  Congress  entitled      l"TJ 
'An  Act  to  Amend  Section  5B33  of  the  Re- 
vised Statutes  in  Reference  to  Bigamy,  and  for 
Other  Purposes,'  approved  March  82,  1882, 
commonly  known  as  the  '  Edmunds  Act' 

2.  That  section  is  applicable  to  Utah  Terri- 
tory, and  provides  that  if  any  male  person  here 
since  March  22,  1883,  has  cohabited  with  more 
than  one  woman  he  shall  be  deemed  guilty  of  a 
misdemeanor. 

8.  This  section  does  not  apply  to  male  per- 
sons who  have  at  successive  periods  cohabited 
with  lawful  wives,  but  only  to  contempora- 
neous cohabitation  with  two  women. 

4.  Cohabitation  includes  living  together  a* 
members  of  one  family,  a  consorting  in  social 
Intercourse  and  eating  and  lodging  together. 
They  need  not  occupy  the  same  BedT  but  there 
must  be  an  equivalent  intimacy. 

5.  The  word  '  cohabit,'  in  this  section,  Is  to 
be  understood  in  a  technical  or  restricted  sense. 
It  does  not  apply  to  all  persons  who  live  with 
each  other  under  one  roof  as  members  of  one 
family,  but  only  to  adults  of  different  sexes 
who  live  together  In  the  manner  that  husbands 
and  wives  do,  including  tbe  intimacy  of  occu- 
pying con  tinnously  or  for  recurrent  periods  the 
same  bed. 

6.  (Requested  If  the  lost  refused.)  The  word 
'  cohabit,  in  this  section,  la  to  be  understood  in 
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lug  together  In  the  n 


■r  that  husbands  and    ' 


wives  ao.  80  understood,  it  must  includes  con- 
tinuous or  recurrent  occupying  of  the  same 
apartments.  In  the  manner  usual  with  persons 
of  opposite  sex  who  live  in  sexual  intimacy. 

7,  No  case  Is  within  this  section  which  does 
not  include  such  association  of  a  man  with  two 
women  in  their  mode  of  living  as  to  make  it  an 
example  of  immorality,  by  necessarily  indicat- 
ing an  habitual  intimacy  with  each  of  two  or 
more  women  by  mutual  consent. 

8.  The  cohabitation  which  is  made  a  mis- 
demeanor by  this  section  is  an  habitual  resi- 
dence or  dwelling  by  a  man  with  two  or  more 
women  In  intimate  sexual  relations. 

[68]  0-  The  ingredients  of  this  offense  are:  first, 

that  the  person  charred  be  a  male  person;  sec- 
ond, thathehaslivedor  dwelt  with  twowomen, 
either  continuously  at  the  same  time  or  with 
each  in  alternate  periods  of  time;  third,  that  he 
has  so  lived  with  each  of  two  or  more  women 
In  such  personal  intimacy  as  to  Indicate  that  he 
has  had  sexual  Intercourse  with  them,  re- 
spectively, at  his  and  their  pleasure. 

10.  The  court  will  Interpret  this  Edmunds 
Act  by  its  terms,  and  in  view  of  the  actual 
situation  In  this  Territory,  of  which  the  court 
is  judicially  cognizant,  and  thus  deduce  that 
Congress  intended  to  apply  a  corrective  to 
polygamy  and  the  anomalous  status  produced 
by  its  long  practice. 

11.  The  Act  is  Intended  to  prevent  any  fu- 
ture polygamous  marriages,  and  to  prevent 
the  continued  cohabitation  of  persons  who  are 
already  in  polygamy  The  section  making 
cohabitation  a  misdemeanor  has  special  c- 
primary  application  to  a  cohabitation  with 
plurality  of  wives.  This  obvious  intention 
indicates  the  ingredients  of  the  criminal  cohabi- 
tation; that  it  Is  a  living  together  in  the  sexual 
Intimacy  usual  between  persons  united  in  the 
marital  relation,  immoral  in  example  for  not 
having  the  sanction  of  lawful  marriage, and  per- 
nicious in  producing  an  illegitimate  offspring. 

12.  This  Act  legitimizes  all  children  born 
prior  to  January  1,  1888;  It  authorizes  amnesty 
to  Oil  offenders  prior  to  its  enactment,  and  thus 
it  is  shown  that  the  Act  was  passed  in  view  of 


In;  it  is  merciful  to  those  who  have  broken  the 
laws  against  polygamy,  and  humane  and  p 
nal  to  the  children  born  in  polygamy. 

18.  This  Act  does  not  command  polygamous 
fathers  to  abandon  their  children  nor  to  break 
oS  all  communication  with  their  mothers. 
Such  fathers  are  at  liberty,  and  under  the 
strongest  moral  obligation,  to  support  both. 
He  may  hold  any  friendly  and  familiar  rela- 
tions, other  than  sexual,  naturally  incident  in 
■  the  proper  discharge  of  such  duties.  All  his 
social  familiarity  with  the  mothers  of  such 
families,  established  prior  to  the  passage  of  said 
Act,  not  shown  to  include  all  the  particulars  of 
cohabitation  as  the  court  has  defined  it,  should 
[68]  be  considered  by  the  Jury  with  the  legal  pre- 
sumption of  Innocence;  and  the  failure  to  es- 
tablish such  cohabitation  entitles  the  defendant 
to  acquittal. 

14.    The    existence   at    the    time   of  the 
passage   of   the  Edmunds  Act   of  a  pot 
mous  relation  between  the  defendant  an 


■violence  of  any  fact  necessary  to  or 
tending  to  a  conviction  for  violating  the  third 
section.  Any  enactment  intended  for  such  a 
purpose  would  be  ex  posf  facto  and  void. 

16.  The  law  presumes  innocence;  and  there- 
fore that  all  persons  who  were  cohabiting  when 
the  Edmunds  Law  took  effect,  contrary  to  the 
provisions  of  that  Act,  then  ceased  to  do  so. 

16.  No  fact  in  the  conduct  of  the  defendant 
subsequent  to  the  passage  of  the  Edmunds  Act 
can  be  made  more  significant  of  guilt  in  violat- 
ing the  section  against  cohabitation,  by  reason 
of  the  existence  of  the  polygamous  relation  be- 
tween him  and  the  women  mentioned  in  the  in- 
dictment, prior  to  the  passage  of  that  statute, 

17.  The  defendant  is  entitled  to  show  hit 
marital  and  parental  status  at  the  time  of  the 
the  passage  of  the  Edmunds  Act,  to  explain 
his  subsequent  conduct  towards  the  women 
mentioned  in  the  indictment,  and  to  show  an 
Innocent  and  laudable  motive  therefor. 

18.  For  this  purpose,  he  may  show  that  he 
hod  families  of  children  by  said  women  respect- 
ively, at  and  prior  to  the  passage  of  said  Act; 
that  such  women  and  their  children  had  been 
and  were  still  dependent  on  him  for  their  sup- 
port; that  he  has  continued  since  to  support 
them;  that  be  has  visited  them  for  that 
purpose  and  as  the  father  of  said  children; 
and  that  he  has  not  had  sexual  intercourse 
with  such  women  siuce  the  passage  of  said 
Act;  and  no  inference  of  cohabitation  can  be 
drawn  from  the  fact  of  such  relations,  from 
the  fact  of  furnishing  support  for  such  mothers 
and  children  without  living  with  them,  nor 
from  the  fact  of  visiting  them,  taking  meals 
with  them,  nor  from  his  living  in  a  separate 
suite  of  rooms  in  the  same  house,  belonging  to 
himself,  as  that  occupied  by  them.  If  they  oc- 
cupied separate  apartments  and  habitually  lived 
as  a  separate  and  distinct  household;  nor  can 
such  inference  be  drawn  from  sll  such  facts. 
They  do  not,  of  themselves,  constitute  cohabita- 
tion. 

19.  There  is  no  evidence  in.  this  case  tending  to 
show  this  defendant  recognized  Clara  C.  Cannon 
as  his  wife,  or  held  herout  to  the  world  as  such, 
since  the  passage  of  the  Edmunds  Bill,  and 
within  the  dates  named  in  the  indictment;  and 
without  such  proof  the  jury  should  acquit  the 
defendant. 

20.  If  the  jury  find  that  the  defendant  has 
not  held  out  to  the  world,  and  announced  and 
recognized  as  his  wife,  the  Clara  C.  Cannon 
named  in  the  indictment,  since  the  passage  of 
the  Edmunds  Bill,  and  within  the  dates  named 
In  the  indictment,  then  they  should  acquit  the 
defendant. 

21.  Sexual  intercourse  isanecessory  element 
of  the  crime  of  cohabitation;  and  if  the  jury 
find  the  defendant  has  not  had  sexual  inter- 
course with  both  Clare  C.  and  Amanda  Can- 
non since  the  passage  of  the  Edmunds  Bill, 
and  within  the  dates  named  In  the  indictment, 
then  they  should  acquit  the  defendant. 

22.  In  order  to  find  the  defendant  guilty  of 
the  offense  charged,  it  must  appear  that  the 
defendant  had  gone  through  the  forms  of  mar- 
riage with  both  of  the  women  named  in  the 
indictment,  Amanda  and  Clara  C.  Cannon; 
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that.  It  not  appearing  In  this  case  that  he  was 
ever  married  to  Clara  0.  Cannon,  the  jury 
should  acquit 

23.  If  the  jury  find  that  there  never  wan  the 
form  of  marriage  between  Clara  C.  Cannon 
and  the  defendant,  they  should  acquit 

34.  There  can  be  no  conviction  under  the 
indictment  in  this  case,  for  the  reason  that  there 
is  no  charge  that  the  defendant  was  ever  mar- 
ried to  either  Amanda  or  Clara  C.  Cannon,  nor 
any  charge  that  be  held  out  either  or  both  as 
bis  wives." 

From  the  Judgment  the  defendant  appealed 
to  the  supreme  court  of  the  Territory,  which 
affirmed  ft;  and  he  has  brought  the  case  to  this 
court  by  a  writ  of  error. 

The  principal  question  argued  at  the  bar  was 

rori  I      the  proper  construction  of  section  8  of  the  Act 

of  1682.     That  question  depends  on  the  mean- 


sumption  of  sexual  intercourse  with  her,  and 
the  actual  absence  of  such  intercourse;  and  by 
the  requests  for  instructions  to  the  Jury,  which 
are  based  on  the  view  that  the  word  "cohabit" 
necessarily  includes  the  idea  of  having  sexual 
intercourse.  But  we  are  of  opinion  that  this 
Is  not  the  proper  interpretation  of  the  statute; 
and  that  the  court  properly  charged  the  Jury 
that  the  defendant  was  to  lie  found  guilty  if 
he  lived  in  the  same  house  with  the  two  women 
and  ate  at  their  respective  tables  one  third  of 
his  time  or  thereabouts,  and  held  them  out  to 
the  world,  by  his  language  or  conduct  or  both, 
as  his  wives,  and  that  it  was  not  necessary  it 
should  be  shown  that  he  and  the  two  women 
or  either  of  them  occupied  the  same  bed  or 
slept  in  the  same  room,  or  that  he  had  sexual 
intercourse  with  either  of  them. 

This  interpretation  is  deduclble  from  the 
language  of  the  statute  throughout  It  refers 
wholly  to  the  relations  between  men  and 
women,  founded  on  the  existence  of  actual  mar- 
riages or  on  the  holding  out  of  their  existence. 
Section  I  makes  it  an  offense  for  a  man  or  a  wo- 
man, with  a  living  wife  or  husband,  to  marry 
another,  and  calls  such  offense  polygamy.  Sec- 
tion 8  singles  out  the  man,  and  makes  it  a  mis- 
demeanor for  him  to  cohabit  with  more  than 
one  woman.  Section  4  provides  that  counts 
for  any  or  all  of  the  off ensee  named  in  sections 
1  and  8  may  be  joined  in  thesame  information 
or  indictment.  This  certainly  has  no  tendency 
to  show  (hat  the  cohabitation  referred  to  Is  one 
outside  of  a  marital  relation,  actual  or  ostensi- 
ble. Bo  in  section  fi,  bigamy,  polygamy  and 
unlawful  cohabitation  are  classed  together,  and 
it  is  provided  that,  in  any  prosecution  lor  any  one 
of  such  offenses,  it  shall  be  sufficient  cause  of 
challenge  to  a  juror,  that  he  has  been  living  in 
the  practice  of  bigamy,  polygamy  or  unlawful 
cohabitation  with  more  than  one  woman,  or 
has  been  guilty  of  an  offense  punishable  by  the 
preceding  sections,  or  that  he  believes  it  to  be 
right  for  a  man  to  have  more  than  one  living 
and  undivorced  wife  at  the  same  time,  or  to 
live  In  the  practice  of  cohabiting  with  more 
than  one  woman.  It  is  the  practice  of  unlaw- 
ful cohabitation  with  more  than  one  woman 
that  is  aimed  at;  a  cohabitation  classed  with 
polygamy  and  having  its  outward  semblance. 
11*  U.S. 


It  Is  not  on  the  one  hand  meretricious  unmarl- 
tal  intercourse  with  more  than  one  woman. 
General  legislation  as  to  lewd  practices  la  left 
to  the  Territorial  Government.  Nor  on  the 
other  hand  does  the  statute  pry  Into  the  inti- 
macies of  the  marriage  relation.  But  it  seeks 
not  only  to  punish  bigamy  and  polygamy  when 
direct  proof  of  the  existence  of  those  relations 
can  be  made,  but  to  prevent  a  man  from 
flaunting  in  the  face  of  the  world  the  ostenta- 
tion and  opportunities  of  a  bigamous  house- 
hold, with  all  the  outward  appearances  of  the 
continuance  of  the  same  relations  which  exist- 
ed before  the  Act  was  passed ;  and  without  ref- 
erence to  what  may  occur  in  the  privacy  of 
those  relations.  Compacts  for  sexual  nonlnler- 
course,  easily  madeand  as  easily  broken,  when 
the  prior  marriage  relations  continue  to  exist, 
with  the  occupation  of  the  same  house  ana 
table  and  the  keeping  up  of  the  same  family 
unity,  Is  not  a  lawful  substitute  for  the  monog- 
amous family  which  alone  the  statute  toler- 
ates. In  like  manner,  bigamy,  polygamy  and 
unlawful  cohabitation  are  classed  together  In 
sections  6  and  8  of  the  Act  Section  6  au- 
thorizes the  President  to  grant  amnesty  to  per- 
sons guilty  of  bigamy,  polygamy  or  unlawful 
cohabitation  before  the  passage  of  the  Act 
Any  unlawful  cohabitation,  under  the  laws  of 
the  United  States,  before  that  time,  could  only 
have  been  ostensibly  marital  cohabitation,  for 
the  only  statute  on  the  subject  was  section 
6852  of  the  Revised  Statutes  in  regard  to  big- 
amy. Section  8  excludes  from  voting  every 
polygamlst,  bigamist  or  person  cohabiting  with 
more  than  one  woman,  and  every  woman  cohab- 
iting with  any  polygamlst,  bigamist  or  person 
cohabiting  with  more  than  one  woman.  This 
section  was  considered  by  this  court  in  Murphg 
v.  Ram»»y  [ante,  47],  where  Mr.  Jvitiet  Mat- 
thews, speaking  for  the  court,  in  construing 
the  words  "  bigamist"  and  "polygamlst"  In 
that  section,  says  [S6J:  "In  our  opinion, 
any  man  ia  a  polygamlst  or  bigamist,  in  the 
sense  of  this  section  of  the  Act,  who,  having 
previously  married  one  wife,  still  living,  and 
having  another  at  the  time  when  he  presents 
himself  to  claim  registration  as  a  voter,  still  [731 
maintains  that  relation  to  a  plurality  of  wives, 
although,  from  the  date  of  the  passage  of  the 
Act  of  March  22,  1862,  until  the  day  he  offers 
to  register  and  to  vote,  he  may  not  in  fact 
hnve  cohabited  with  more  than  one  woman. 
Without  regard  to  the  question  whether  at 
the  time  he  entered  into  such  relation  it  was 
a  prohibited  and  punishable  offense,  or  whether 
by  reason  of  lapse  of  time  since  its  commis- 
sion, a  prosecution  for  it  may  not  be  barred, 
if  he  still  maintains  the  relation,  he  is  a  biga- 
mist or  polygamist,  because  that  is  the  status 
which  the  fixed  habit  and  practice  of  his  living 
has  established.  He  has  a  plurality  of  wives; 
more  than  one  woman  whom  he  recognizes  as 
a  wife,  of  whose  children  he  Is  the  acknowl- 
edged father,  and  whom  with  their  children  he 
maintains  as  a  family,  of  which  he  is  the  head. 
And  this  status  as  to  several  wives  may  well 
continue  to  exist,  as  a  practical  relation,  al- 
though for  a  period  he  may  not  in  fact  cohabit 
with  more  than  one;  for  that  is  quite  consistent 
with  the  constant  recognition  of  the  same  rela- 
tion to  many,  accompanied  with  a  possible  In- 
tention to  renew  cohabitation  with  one  or  n  — 
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of  the  other*  when  it  may  be  convenient.  It 
is  not,  therefore,  because  the  person  has  com- 
mitted the  offense  of  bigamy  or  polygamy  at 
some  previous  time.  In  violation  of  some  ex- 
isting statute,  and  as  an  additional  punishment 
for  its  commission,  that  he  Is  disfranchised  by 
the  Act  of  Congress  of  March  "    """"    — 


because,  having  at  some  time  entered  into  a 
bigamous  or  polygamous  relation,  by  a  mar- 
riage with  a  second  or  third  wife,  while  the 
first  was  living,  he  still  maintains  it  and  has  not 
dissolved  it,  although  for  the  time  being  be  re- 
stricts actual  cohabitation  to  but  one.  Ee 
might  in  fact  abstain  from  actual  cohabitation 
with  all,  and  be  still  as  much  as  ever  a  bigamist 
or  a  polyg&mist  Ee  can  only  cease  to  be  such 
when  he  lias  finally  and  fully  dissolved  in  some 
effective  manner,  which  we  are  not  called  " " 


den  status  he  has  previously  assumed.  Cohab- 
itation is  but  one  of  the  many  incidents  to  the 
[74]  marriage  relation.  It  is  not  essential  to  It. 
One  man,  where  such  a  system  has  been  toler- 
ated and  practiced,  may  have  several  eslablish- 


dwcll  in  or  even  visit.  The  statute  makes  an 
express  distinction  between  bigamists  and 
polygamisls  on  the  one  band,  and  those  who 
cohabit  with  more  than  one  woman  on  the 
other;  whereas,  if  cohabitation  with  several 
wives  was  essential  to  the  description  of  those 
who  are  bigamists  or  polygamisls,  those  words 
in  the  statute  would  be  superfluous  and  un- 
necessary. It  follows,  therefore,  that  any  person 
having  several  wives  la  a  bigamist  or  polyg- 
amist In  the  sense  of  the  Act  of  March  22, 18*2, 
although  since  the  date  of  Its  passage  be  may  not 
have  cohabited  with  more  than  one  of  them." 
In  the  spirit  of  this  interpretation,  a  man  co- 
habits with  more  than  one  woman,  in  the  sense 
of  sections  8,  0  and  8  of  the  Act,  when,  hold- 
ing out  to  the  world  two  women  as  his  wives, 
by  his  language  or  conduct  or  both,  he  lives  in 
the  house  with  them  and  eats  at  the  table  of 
each  a  portion  of  his  time,  although  be  may 
not  occupy  the  same  bed  or  sleep  in  the  same 
room  with  either  of  them,  or  actually  have 
sexual  intercourse  with  either  of  them.  Be 
holds  two  women  out  to  the  world  as  his 
wives,  by  his  conduct,  when,  being  the  recog- 
nized and  reputed  husband  of  each,  so  under- 
stood lobe  by  the  two  wives  and  by  the  son  of  one 
of  them  and  by  the  son  of  a  third  reputed  wife, 
be  maintains  the  two  wives  and  the  children  of 
each,  all  in  the  same  bouse  with  himself,  and 
regularly  eats  at  the  table  of  each,  and  acts  as 
the  head  of  the  two  families. 

This  meaning  of  the  phrase  "  cohabit  with 
more  than  one  woman,"  m  the  statute,  lain  con- 
sonance with  a  recognized  definition  of  the 
word  "  cohabit."  In  Webster  ■'cohabit"  is 
defined  thus :  "  1.  To  dwell  with;  to  inhabit 
or  reside  in  company,  or  in  the  same  place  or 
country.  2,  To  dwell  or  live  together  as  bun- 
band  and  wife."  In  Worcester  it  Is  defined 
thus:  ''1.  To  dwell  with  another  in  the  same 
place.  S.  To  live  together  at  husband  and 
wife."  The  word  Is  never  used  In  its  first 
meaning,  in  a  criminal  statute;  and  its  second 


meaning  is  that  to  which  its  use  in  this  statute 
has  relation.  The  context  in  which  It  Is  found, 
and  the  manifest  evils  which  gave  rise  to  the 
special  enactments  in  regard  to  "cohabitation,'' 
require  that  the  word  should  have  the  meaning 
which  we  have  assigned  to  It.  Bigamy  and 
polygamy  might  fail  of  proof  for  want  of  di- 
rect evidence  of  any  marriage;  but  cohabita- 
tion with  more  than  one  woman,  in  the  sense 
proved  in  this  case,  was  susceptible  of  the 
proof  here  given;  and  it  was  such  offense  as 
was  here  proved  that  section  8  of  the  Act  was 
intended  to  reach  i  the  exhibition  of  all  the 
indicia  of  a  marriage,  a  household  and  a  fam- 
ily twice  repeated.  However,  in  some  divorce 
cases  and  in  reference  to  a  question  of  the  con- 
donation of  adultery,  the  word  "cohabit"  may 
have  been  used  in  the  limited  sense  of  sexual 
intercourse,  or  however  its  meaning  may  have 
been  so  limited  by  its  context  In  other  statutes, 
it  has  no  such  meaning  In  the  statute  before  us. 
These  views  of  the  proper  construction  of 
section  8  show  that  the  evidence  which  the  court 
rejected  was  properly  excluded,  and  that  there 
was  no  error  in  the  instructions  given  to  the 

Jury,  or  In  refusing  to  give  those  asked,  aside 
rom  those  which  were  proper  to  have  been 
given,  but  were  coverea  by  the  instructions 
given.  Nor  is  the  charge  given  open  to  the  ob- 
jection that  the  paragraphs  in  It  which  follow 
the  first  are  not  confined  to  the  time  laid  in  the 
indictment. 

Objection  is  taken  to  the  Indictment  because 
it  does  not  allege  that  the  defend  ant  was  a  male 
person,  section  8  making  the  offense  it  specifies 
punishable  only  when  committed  by  a  male 
person.  By  the  Criminal  Procedure  Act  of  the 
Territory  of  Utah,  passed  February  22,  1878, 
and  which  was  in  force  from  and  after  March 
10,  lB78<lAwa  of  1878,  p.  91),  it  Is  provided  as 
follows: 

"Sec.  148.  All  the  forma  of  pleading  in 
criminal  actions,  and  the  rules  by  which  the 
sufficiency  of  pleadings  is  to  be  determined,  are 
those  prescribed  by  this  Act. 

Sec.  149.  The  first  pleading  on  the  part  of 
the  people  Is  the  Indictment 

Sec  150.     The  Indictment  must  contain: 

1.  The  title  of  the  action,  specifying  the 
name  of  the  court  to  which  the  indictment  It 
presented,  and  the  names  of  the  parties. 

2.  A  clear  and  concise  statement  of  the  acts 
or  omissions  constituting  the  offense,  with  such 
particulars  of  the  time,  place,  person  and  prop- 
erty aa  will  enable  the  defendant  to  understand 
distinctly  the  character  of  the  offense  com- 
plained of  and  answer  the  indictment.  It  must 
be  substantially  in  the  following  form: 

Territory  of  Utah. 

In  the Judicial  District  Court.  The 

People  of  the  Territory  of  Utah  against  A,  B. 

A.  B.  is  accused  by  the  Grand  Jury  of  this 
Court,  by  this  indictment,  of  the  crime  of  (giv- 
ing its  legal  appellation,  such  as  murder,  arson 
or  the  like,  or  designating  it  as  felonyor  mis- 
demeanor), committed   aa  follows:    The  said 

A.  B.,  on  the  —  day  of ,  A.  D.  eighteen 

,  at  the  county  of (here  set  forth 

the  act  or  omission  charged  aa  an  offinsel. 

Sec.  101.  It  must  be  direct  and  certain  as  It 
regards: 

1,  The  party  charged. 

2.  The  offense  charged. 
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8.  The  particular  circumstances  of  the  of- 
fense." 

"  Sec.  156.  The  words  used  In  an  indict- 
ment are  construed  in  their  usual  acceptance  in 
common  language,  except  such  words  and 
phrases  as  are  defined  by  law,  which  are  con- 
strued according  to  their  legal  meaning. 

Sec.  107.  Words  used  in  a  Blatute  to  define 
a  public  offense  need  not  be  strictly  pursued  iu 
the  indictment;  but  other  words  conveying  the 
same  meaning  may  be  used. 

Sec.  158.  The  indictment  is  sufficient  if  it 
can  be  understood  therefrom: 

1.  That  it  is  entitled  in  a  court  haviug  au- 
thority to  receive  it,  though  the  name  of  the 
court  be  not  stated. 

2.  That  it  was  found  by  a  grand  jury  of  the 
district  in  which  the  court  was  held. 

3.  That  the  defendant  is  named  or,  if  bis 
name  cannot  be  discovered,  tbat  he  is  described 
by  a  fictitious  name,  with  a  statement  that  his 
true  name  is  to  tbe  jury  unknown. 

4.  That  the  offense  committed  was  within 
the  jurisdiction  of  the  court,  and  is  triable 

rwi    therein. 

lT  * J       5.  That  theoffense  was  committed  at  some  time 
prior  to  the  time  of  finding  tbe  indictment. 

6.  Tbnttheactoromissibnchargedastbeof- 
fense  is  clearly  and  distinctly  set  forth,  with- 
out repetition  and  in  such  a  manner  as  to  en- 
able tbe  court  to  understand  what  is  intended, 
and  to  pronounce  Judgment  upon  a  conviction, 
according  to  the  nghtof  the  case." 

"  Sec.  190.  The  only  pleading  on  the  part  of 
tbe  defendant  is  either  aaemumroraplea." 

Section  192  provides  that  tbe  defendant  may 
demur  to  the  indictment  when  it  appears  upon 
tbe  face  thereof  that  it  does  not  substantially 
conform  to  the  requirements  of  section  1  BO,  or 
that  the  facts  stated  do  not  constitute  a  public 
offense. 

Section  300  provides  that  when  the  objec- 
tions mentioned  in  section  193  appear  upon 
the  face  of  the  indictment  they  can  only  be  tak- 
en by  demurrer,  except  that  the  objection  that 
the  facts  stated  do  not  constitute  a  public  of- 
fense may  be  taken  at  the  trial,  under  tbe  plea 
of  not  guilty,  or  after  tbe  trial,  in  arrest  of 
judgment. 

"Sec.  479.  Neither  a  departure  from  the 
form  or  mode  prescribed  by  this  Act  in  respect 
to  any  pleading  or  proceeding,  nor  an  error  or 
mistake  therein,  renders  it  invalid,  unless  it  has 
actunlly  prejudiced  the  defendant  or  tended  to 
his  prejudice,  in  respect  to  asubstantial  right." 

Certainly  under  these  provisions,  the  defend- 
ant, having  pleaded  to  the  indictment  and  not 
demurred,  must  be  held  to  have  understood 
distinctly  that  the  charge  was  against  a  male 
person,  as  guilty  of  the  offense  complained  of, 
the  offense  being  one  which  only  a  male  person 
could  commit;  and  the  omission  from  the  in- 
dictment, of  the  allegation  that  he  was  a  male 
person,  could  not  bare  prejudiced  him  or  tended 
to  his  prejudice,  in  respect  to  a  substantial 
right. 

The  same  statutory  provisions  apply  to  the 
objection  that  the  indictment  contains  merely 
a  charge  of  unlawful  cohabitation  with  more 
than  one  woman,  and  does  not  allege  a  cohab- 
itation with  the  women  as  wives  or  as  persons 
held  out  as  wives.  The  defendant  having 
pleaded  and  not  demurred,  it  must  be  held, 
11*  II.  8.  U.  8..  Book  2». 


der  section  150,  that  the  statement  of  the  act! 
constituting  the  offense  was  such  as  to  enable 
to  understand  distinctly  the  character  of 
the  offense  complained  of,  as  that  offense  is 
now  interpreted,  and  to  answer  the  indictment. 
The  objection  now  made  cannot  be  regarded 
i  objection  that  the  facts  stated  do  not  rou- 
te a  public  offense,  because  the  statement 
is  in  the  words  of  the  statute,  and  they,  as  is 
now  held,  have  but  one  meaning;  and  then 
could  not  have  been  any  prejudice  to  the  de- 
fendant or  tendency  to  prejudice,  in  respect  to 
a  substantial  right,  In  not  alleging  any  mora 
pointedly  that  he  cohabited  with  the  women  aa 

In  connection  with  these  statutory  rules,  sec- 
tion S  of  the  Act  of  Congress  makes  the  offense 
a  misdemeanor.  In  United  Statu  v.  Mill*,  7 
Pet.  138, 143  [83  V.  S.  bk.  B,  L.  ed.  886.  6871, 
it  was  said  by  this  court:  "The  general  rule  is 
that  iu  indictments  for  misdemeanors  created 
by  statute,  It  is  sufficient  to  charge  the  offense 
in  the  words  of  tbe  statute.  *  *'  *  But  In  all 
cases  tbe  offense  must  be  set  forth  with  clear- 
ness, and  all  necessary  certainty  to  apprise  the 
accused  of  tbe  crime  with  which  he  stinds 
charged."  These  principles  were  applied  to  a 
case  of  misdemeanor,  in  United  State*  v.  Brit- 
ton,  107  U.  S.  655  [Bk.  37,  L.  ed.  520],  and  an 
indictment  was  held  sufficient  because  it  em- 
bodied the  language  of  the  statute,  and  thai 
language  covered  every  element  of  the  crime, 
and  thus  the  offense  created  by  the  statute  waa 
set  forth  with  sufficient  certainty,  so  as  to  give 
the  defendant  clear  notice  of  the  charge  he  was 
called  on  to  defend.  That  cose  was  distin- 
guished by  the  court  from  United  State*  v.  GarQ, 
105  U.  S.  611  [Bk.  36  L.  ed.  1185],  aa  this  Is 
distinguishable.  In  Uarir*  Gate,  the  statute 
made  it  an  offense  to  pass  a  forged  obligation 
of  the  United  Stales  with  intent  to  defraud, 
and  the  punishment  was  a  fine  and  imprison- 
ment at  bard  labor.  The  question  arose  on  a 
motion  in  arrest  of  judgment,  whether  the  In- 
dictment was  sufficient,  it  setting  forth  the  of- 
fense in  the  language  of  the  statute,  without 
further  alleging  that  the  defendant  knew  the 
instrument  to  be  forged.  This  court  held  that 
the  offense  at  which  the  statute  was  aimed  was 
similar  to  the  common-law  offenseof  uttering  a 
forged  bill;  that,  therefore,  knowledge  that  the 
instrument  was  forged  was  essential  to  make 
out  the  crime:  and  that  the  uttering,  with  in- 
tent to  defraud,  of  an  instrument  in  fact  coun- 
terfeit, but  supposed  by  tbe  defendant  to  he 
genuine,  though  within  the  words  of  the  stat- 
ute, would  not  be  within  its  meaning  and  ob- 
ject. The  omitted  allegation  In  that  case,  a 
knowledge  of  the  forgery,  was  a  separate,  ex- 
trinsic fact,  not  forming  part  of  the  Intent  to 
defraud  or  of  the  uttering  or  of  the  fact  of 
forgery;  and  In  the  absence  of  that  allegation 
it  was  held  that  no  crime  was  charged.  In 
other  words,  the  case  was  of  the  class  provided 
for  under  the  Utah  Statute,  where  the  facts 
stated  do  not  constitute  a  public  offense.  This, 
as  has  been  shown,  is  not  that  case.  The  word 
"  cohabit "  has,  in  the  statute,  a  definite  mean- 
ing, including  every  element  of  the  offense 
created,  as  before  defined.  The  allegation  of 
cohabiting  with  the  two  women  as  wives  is  not 
an  extrinsic  fact,  but  is  covered  by  the  allega- 
tion of  cohabiting  with  tr — 
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plural  wives,  but  also  to  abandon  the  women 
themselves;  and  this  court  was  asked  to  Indi- 
cate wbat  tile  conduct  of  the  husband  towards 
them  must  be  In  order  to  conform  to  the  re- 

r'rementa  of  the  law.  It  is  sufficient  to  say 
t  while  what  was  done  by  the  defendant  in 
this  case,  after  the  passage  of  the  Act  of  Con- 
gress, was  not  lawful,  no  court  can  say  In  ad- 
vance what  particular  state  of  things  will  be 
lawful,  further  than  this:  that  he  must  not  co- 
habit with  more  than  one  woman,  in  the  sense 
of  the  word  "cohabit"  as  hereinbefore  defined. 
While  Congress  baa  legitimated  the  issue  of 
polygamous  marriages,  born  before  January  1 , 
1883,  and  thus  given  to  such  issue  claims  upon 
their  father  which  the  law  will  recognize  and 
enforce,  it  baa  made  no  enactment  in  respect  to 
any  right  or  status  of  a  bigamous  or  polyga- 
mous wife.  It  leaves  the  conduct  of  the  man 
towards  her  to  be  regulated  by  considerations 
which,  outside  of  section  8,  are  not  covered  by 
the  statute  and  which  must  be  dealt  with  ju- 
dicially, when  properly  presented. 
Judgment  affirmed. 

MUler,  J.,  dissenting: 

I  dissent  from  the  judgment  of  the  court  In 
80]      this  case, 

I  think  that  the  Act  of  Congress,  when  pro- 
hibiting cohabitation  with  more  than  one 
woman,  meant  unlawful,  habitual  sexual  in- 
tercourse. 

It  is,  in  my  opinion,  a  strained  construction 
of  a  highly  penal  statute  to  bold  that  a  man  can 
be  guilty,  under  that  statute,  without  the  ac- 
companiment of  actual  sexual  connection. 

I  know  of  no  instance  in  which  the  word  co- 
habitation haa  been  used  to  describe  a  criminal 
offense  where  it  did  not  imply  sexual  inter- 
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WILLIAM  H.  LEE,  Ptff.  in  Err., 
ENOS  JOHNSON. 
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Public  land* — decision*  of  land  department  eon- 
ciurive,  except  in  cam  of  fraud  or  miitake—ju- 
ritdietion  of  Secretary  of  Interior. 
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■tinent.  upon  matters  of 


anrtua  party  Is  against 
should  t»  disregarded, 
■  not  raised  by  the  alle- 


e  abandonment  of 
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retary  ol 


homestead  claimant,  it  Is  held  that  thai 

-. of  the  Interior  did  not  exoeed  his  Jurls- 

dlotlon  In  directing  a  cancellation  of  the  entrr. 

[No.    82.1 
Argued  Bee.   4,  1885.     Beaded  Dee.  MX,  188S. 

F!  ERROR  to  the  Circuit  Court  of  Emmet 
County,  Slate  of  Michigan. 
The  history  and  facts  of  the  case  sufficiently 


Mr.  Javnaa  Blair,  for  defendant  In  error. 

Mr.  Juetiee  Field  delivered  the  opinion  of 
the  court: 

This  case  comes  from  the  Circuit  Court  of 
Emmet  County,  Michigan.  It  was  originally 
commenced  in  that  court,  where  a  decree  was 
rendered  dismissing  the  suit.  On  appeal  to  the 
supreme  court  of  the  State  the  decree  was  re- 
versed, and  the  circuit  court  directed  to  enter  a 
decree  in  favor  of  the  plaintiff  for  the  relief 
prayed  in  the  bill  of  complaint.  The  circuit 
court  having  complied  with  the  mandate  of  the 
supreme  court  by  entering  that  decree,  the  de- 
fendant sued  out  the  writ  of  error  from  thin 
court  to  review  it.  The  writ  was  directed  to  the 
judge  of  the  circuit  court  because  the  final  de- 
cree was  entered  and  the  record  of  the  suit  re- 
mained there.  Ataerton  v.  Footer,  91  U.  8, 
I4fi  [Bk.  28^L._«t  265];  GeUtm  t% Boyi,  8 


iff  in  error  here,  is  the  bolder  of  a  patent  of 
the  United  States  for  a  parcel  of  land  in  Mich- 
igan, issued  to  him  under  the  homestead  laws; 
and  the  present  suit  was  brought  to  charge  him 
as  trustee  of  the  property,  and  to  compel  a  con- 
veyance to  the  plaintiff.  The  patent  having 
been  issued  by  officers  of  the  land  department, 
to  whose  supervision  and  control  are  entrusted 
the  various  proceedings  required  for  the  aliena- 
tion of  the  public  lands,  all  reasonable  presump- 
tion a  are  Indulged  in  support  of  their  action.  It 
cannot  be  attacked  collaterally,  but  only  by  a 
direct  proceeding  Instituted  by  the  government 
or  by  parties  acting  in  its  name  and  by  its  au- 
thority. If,  however,  the  officers  of  the  land 
department  mistake  the  law  applicable  to  the 
facia,  or  misconstrue  the  statutes  and  issue  a 
patent  to  one  not  entitled  to  it, the  party  wronged 
can  resort  to  a  court  of  equity  to  correct  the 
mistake  and  compel  the  transfer  of  the  legal 
title  to  him  as  the  true  owner.  The  court  In 
such  a  case  merely  directs  that  to  be  done  which 
those  officers  would  have  done  If  no  error  of 
law  had  been  committed. 

The  court  does  not  interfere  with  the  title  of 
a  patentee  when  the  alleged  mistake  relates  to  a 
matter  of  fact,  concerning  which  those  officers 
may  have  drawn  wrong  conclusions  from  the 
testimony.  A  judicial  inquiry  as  to  the  correct- 
ness of  such  conclusions  would  encroach  upon 
a  jurisdiction  which  Congress  has  devolved  ex- 
clusively upon  the  department.  It  is  only  when 
fraud  and  imposition  have  prevented  the  un- 
successful party  in  a  coolest  from  fully  pre- 
senting bis  case,  or  the  officers  from  fully  con- 
sidering it,  that  a  court  will  look  into  the  evi-  [50 
dence.  It  is  not  enough,  however,  that  fraud 
and  imposition  have  been  practiced  upon  the 
department,  or  that  false  testimony  or  fraudu- 
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lent  document!  have  been  presented;  it  must 
appear  that  they  affected  its  determination, 
which,  otherwise,  would  have  been  In  favor  of 
the  plaintiff.  He  must  in  all  cases  show  that 
but  for  the  error  or  fraud  or  imposition  of 
wliicb  he  complains,  he  would  be  entitled  to  the 
patent;  it  is  Dot  enough  to  show  that  ft  should 
not  have  been  Issued  to  the  patentee.  It  is  for 
the  party  whose  rights  are  alleged  to  have  been 
disregarded  that  relief  Is  sought;  Dot  for  the 
government,  which  can  file  its  own  bill  when  It 
desires  the  cancellation  of  a  patent  unadvisedly 
or  wrongfully  issued.  BoltaS  v.  Dilla,  114  U. 
S.  47  IBk.  29.  L,  ed.  61];  Spar/a  v.  Fierce,  IIS 
U.  S.  408  [Bk.  20,  L.  ed.  428]. 

If,  dow,  we  apply  these  doctrines,  which  have 
been  settled  by  repeated  decisions,  the  case  be- 
fore us  will  be  readily  disposed  of.  The  plaint- 
iff below,  Edos  Johnson,  on  the  17th  of  April. 
1875,  entered  the  land  in  controversy,  situated 
in  Emmet  County ,  Michigan,  under  the  home- 
stead laws.  Previously,  and  for  many  years, 
be  bad  resided  in  Kent  County,  in  that  State, 
distant  several  miles  from  the  land.  Afterthe 
entry  he  resided  upon  the  land  only  occasion- 
ally, offering  as  an  excuse  that  the  health  of  his 
wile  required  him  to  remain  at  "  their  homein 
Kent  County."  At  the  outset  he  employed  his 
son-in-law,  Shaeffer,  and  family,  to  go  upon  the 
laud  and  remain  there  In  bis  employ  until  his 
wife's  health  should  so  improve  as  to  admit  of 
his  leaving  bar  or  taking  tier  with  him  in  his 
personal  settlement  upon  the  land.  It  would 
seem  that  afterwards  some  attempts  were  osten- 
sibly made  towards  such  a  personal  settlement, 
but  they  were  at  long  intervals  apart  and  for 
comparatively  short  periods.  During  these  at- 
tempts Shaeffer  and  his  family  remained  on  the 
land,  cultivating  and  improving  it,  More  than 
a  year  after  his  entry  Johnson,  whilst  living 
st  the  old  home,  voted  in  Kent  County.  It 
appears  also  that  in  June,  1876,  at  one  of  the 

Sieriods,  aa  Is  alleged,  during  which  Johnson 
ed  with  his  wife  on  the  land.Lee  complained 
at  the  land-office  that  Johnson  had  abandoned 
the  land  for  more  than  six  months  prior  to  that 
date;  that  a  contest  was  thereupon  initiated 
between  Johnson  and  Lee  for  the  right  to  the 
land;  that  the  usual  proceedings  in  such  cases 
were  hod  before  the  register,  by  whom  testi- 
mony was  taken  and  forwarded  to  the  Commis- 
sioner of  the  General  Land  Office.  Tbe  com- 
missioner decided  in  favor  of  Johnson;  but  on 
appeal  tbe  decision  was  reversed  by  the  Secre- 
tary of  tbe  Interior,  and  the  entry  ordered  to  be 
canceled.  Whan  (Jie  land  was  subject  toa  new 
entry,  Lee  entered  it  under  the  homestead  laws; 
and  subsequently,  availing  himself  of  the  priv- 
ilege of  commutation  under  tbe  statute,  paid 
the  government  price  and  obtained  a  patent 
bearing  date  July  18,  1878. 

Without  goiug  into  any  detail  of  the  evidence 
presented  to  the  Commissioner  and  the  Secre- 
tary of  the  Interior,  but  taking  the  general 
statement  of  Its  nature,  which  we  have  given, 
it  Is  clear  tbat  their  attention  was  drawn  by  it 
to  the  character  of  tbe  «etllement  of  Johnson, 
and  tbat  they  considered  whether  his  entry 
was  made  to  acquire  a  home  fur  himself  or  for 
his  son-in-law;  whether  his  residence  bad  been 
sufficiently  personal  and  continuous  to  save 
and  perfect  any  right,  if  in  fact  be  had  ever 
initiated  any,  and  whether  or  not  be  had  aban- 
11.  0. 8. 


doned  the  land.  The  findings  of  the  Secretary 
upon  any  of  these  matters  must  be  taken  at 
conclusive,  in  tbe  absence  of  any  fraud  and 
imposition  such  as  we  have  mentioned.  Upon 
this  point  It  is  only  necessary  to  refer  to  the 
cases  where  this  conclusive  character  of  tbe 
action  of  the  department,  upon  matters  of  fact 
_  ignizable  "■-•-■■ 

J,L.ed.4 
340  [Bk.  23,  L.  ed.424,  4281;  Moore  v.  Bobbin*, 
98 U".  8. 580, 886  [Bk.  24,  L.  ed.  848, 850];  Qui*. 
byy.  Onion,  KBU.  8.  420, 426  [Bk.  28,  L.  ed. 
800, 802];  Smelting  Co.  v.  Kemp,  Id.  686, 640 
[Bk.  26,  L.  ed.  875,  8761;  Serf  v.  Smelting  Oo. 
106  TJ.  S.  447, 460  [Bk.  27  L.  ed.  227], 

Tbe  Supreme  Court  of  Michigan  held  the  de- 
cision of  the  Secretary  of  the  Interior  Incon- 
clusive because  It  was  not  upon  a  point  In  Is- 
sue between  the  contestants;  stating  that  the 
question  was  that  of  abandonment,  which  only 
was  inquired  into  by  tbe  register,  or  could  M 
considered  on  appeal;  that  the  Jurisdiction  of 
the  secretary,  if  he  disposed  of  the  esse  Anally 
on  other  grounds,  was  not  appellate  but  origi- 
nal, and  tbat  this  bad  not  been  conferred;  that 
the  register  on  the  hearing  and  the  commis- 
sioner on  appeal  bad  decided  that  the  plaintiff  [62] 
had  not  abandoned  tbe  land,  and  upon  that 
ground  there  was  no  reversal  of  the  decision. 
It,  therefore,  held  that  the  plaintiff  was  entitled 
to  the  relief  prayed. 

Whilst  there  are  no  formal  pleadings  in  such, 
cases,  it  is  undoubtedly  true,  as  a  general  rule, 
that  In  contested  matters  before  the  Land  De- 
partment, as  in  those  before  tbe  courts,  the  de- 
cision should  be  confined  to  the  questions 
raised  by  the  allegations  of  the  respective  par- 
ties; but  this  rule  nas  Its  exceptions.  If  in  any 
case  it  appears  from  the  evidence  that  the 
claim  of  tne  complaining  or  moving  party  to 
against  public  policy  or  the  law,  so  that  in  no 
event  could  he  recover  a  final  judgment  or  de- 
cision, whatever  be  the  nature  or  extent  of  tbe 


proceeding. 

An  Illustration  of  this  rule  Is  found  In  0*- 
canyan  v.  Arm*  Co.  reported  in  1CS  U.  8. 
There  a  large  sum  was  claimed  from  the  vend- 
or of  fire  arms,  as  commissions  on  sales  that 
through  the  influence  of  the  plaintiff  hod  been 
made  to  tbe  Turkish  Government,  of  which  he 
was  then  an  officer.  The  defendant  pleaded 
the  general  issue;  and  It  was  contended  that 
the  illegality  of  tbe  contract  could  not  be  no- 
ticed, because  not  affirmatively  pleaded.  But 
tbe  court  held  that,  assuming  the  contract  to  be 
a  corrupt  one,  forbidden  by  morality  and  pub- 
lic policy,  the  objection  to  a  recovery  could  not 
be  obviated  or  waived  by  any  system  of  plead- 
ing, or  even  by  the  express  stipulation  of  the 
parties;  that  it  was  one  which  the  court  itself 
was  bound  to  raise  in  the  interest  of  tbe  due  ad- 
ministration of  justice.    108  D.  8.  268  [Bk.  26, 


Interior  came  to  the  conclusion,  from  tbe  evi- 
dence returned  by  the  register,  that  Johnson 
must  be  considered,  not  as  a  bona  fide  borne* 
stead  claimant,  acting  in  good  faith,  but  as  one 
seeking,  by  a  seeming  compliance  with  the 
forms  of  law,  to  obtain  a  tract  of  land  for  bis 
Ml 
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1  previously  flihaUHted  his 
38;  observing  that  tbe  ele- 


bomestead  privileges;  

raent  of  good  faith  !■  the  essential  foundation 
of  all  valid  claims  under  the  homestead  law. 
Under  these  circumstances,  so  far  from  having 
exceeded  hta  jurisdiction  In  directing  a  caocol- 
lation  of  the  entry,  he  was  cicrciaing  only  that 
[BS]  Just  supervision  which  the  law  vests  in  him 
over  all  proceedings  instituted  to  acquire  por- 
tions of  the  public  lands.  Upon  the  testimony 
the  question  of  abandonment  could  be  of  no 
consequence,  as  no  just  right  in  Johnson's 
favor  bad  been  initiated.  Upon  an  application 
for  a  rehearing,  the  secretary  reiterated  his 
judgment,  stating  that  he  was  unable,  upon  the 
testimony  of  Johnson  himself,  to  arrive  at  tbe 
conclusion  that  he  had  complied  with  the  pro- 
visions of  the  Homestead  Law  to  an  extent  to 
entitle  him  to  Its  benefits. 

In  the  bill  of  complaint  ft  is  alleged  that  In 
the  testimony  reported  by  the  register  there 
was  an  interpolation  to  the  effect  that  the  plain  t- 
iff  testified  that  he  bad  intended  the  land  as  a 
homestead  for  his  son-in-law,  and  not  as  a  per- 
sonal home  for  himself;  and  that  while  in  Kent 
County.  In  the  spring  of  1676,  he  had  voted 
at  an  election.  His  allegation  that  he  gave  no 
such  testimony  is  contradicted ;  the  answer 
averring  that  the  testimony  as  reported  was 
read  over  to  him  before  he  signed  It  and  was 
reported  at  signed.  And  in  his  examination 
In  this  case  he  admlta,  whilst  denying  tbat 
he  testified  as  stated  before  the  register,  that 
he  voted  In  Kent  County  a  year  after  he  had 
made  his  entry;  and  his  direct  testimony  tbat 
he  Intended  the  land  for  Shaeffer  could  not  be 
more  persuasive  of  the  fact  than  his  conduct 
subsequent  to  the  entry.  To  allow  the  con- 
clusions of  the  Secretary  of  the  Interior,  on 
questions  of  fact,  to  be  subjected  to  review  by 
the  courts  In  cases  of  this  kind  would  open 
the  door  to  endless  litigation. 

We  are  of  opinion,  therefore,  that  the  Hiipreme 
Court  of  Michigan  erred  in  it*  Petition.  The  de- 
arer of  that  court  uHU  accordingly  be  reversed, 
and  the  cauee  remanded  to  the  Circuit  Court, 
u>ith  direction*  to  enter  a  decree  in  wnfbrmity 
tpf'M  (Mi  opinion.  And  it  it  to  ordered. 
True  oopy.   Test: 

James  H.  HoKenner,  Clerk,  Sup.  Court,  U.  B. 


DANIEL  McCLURE,  Appt., 

t. 

UNITED  STATES. 

(See  8.  0,  Reporter,  ed.,  146-161.) 

Special  ttatuU  referring  eat  to  Court  of 
Claims,  conetrued— finding*  of  fact  by  that 
court,  eonelutiM  here, 

1.  Under  tie  rales  reralatlns;  appeals  from  the 
Court  of  Claims  tbe  evidence  cannot  be  brought 
up;  and  the  ipeefa]  statute  In  the  present  case  con- 
tain* nothlnt  to  withdraw  tbe  case  from  the  oper- 
ation of  those  rules. 

1  A  cause  will  not  be  remanded  to  the  Court  of 
Oalme  for  farther  findings  where  the  findings  de- 
sired would  simp]  v  brloit  Before  this  court  the  com- 
parative weight,  as  evMeooe,  of  the  facts  found  on 
one  side  with  those  found  on  the  other. 

[No.  flO.l 
Argued  Dee.  8,  IttS,    Decided  Dee,  91,  IBM. 
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APPEAL  from  the  Court  of  Claims. 
On  motion. 
The  case  is  stated  by  the  court. 
Meter*.  J.  M.  Wilson,  8.  ShcJlstbatrsrar 
and  Joseph  E.  McDonald,  for  appellant,  in 
support  of  tbe  motion. 

Mr.  Wra.  A.  Hsmry,  AM,  Attu-Gen.,  In 


Mr,  OMef  JueHeeWmXtet  delivered  theopht-     [1M1 
ion  of  tbe  court: 

This  Is  a  motion  for  an  order  on  the  Conn 
of  Claims  "to  transmit  to  this  court  all  the 
evidence  on  which  the  cause  was  beard  and 
determined  "  In  that  court;  or,  If  such  an  order 
cannot  be  made,  tbat  the  cause  be  remanded, 
"  with  directions  to  make  return  to  this  court, 
whether  or  not  the  evidence  upon  which  said 
cause  was  heard  and  determined  does,  or  does 
not,  establish  and  prove  the  several  separate 
and  distinct  propositions  of  fact  contained  In 
the  requests  for  findings  of  fact  presented  ••• 
to  the  said  court  before  the  trial  of  said  cause, 
and  upon  the  motion  for  a  new  trial,  or  a  re- 
hearing of  said  cause,  that  the  said  court  shall 
be  directed  to  find  specifically  all  the  material 
facts  Involved  in  tbe  case." 

Tbe  suit  was  brought  under  the  following 
Act  of  Congress,  passed  February  84,  1874, 
entitled  "An  Act  for  tbe  Belief  of  Col.  Daniel 
HcOlure,  Assistant  Paymaster-General": 

"  Heit  enacted,  etc..  That  the  claims  of  Dan- 
iel HcClure,  Assistant  Paymaster-General,  for 
credits  and  differences  in  his  accounts  as  pay- 
master, under  his  official  bond  dated  March 
2, 1859,  shall  be  and  are  hereby  referred  to  the  rievri 
court  of  claims,  with  jurisdiction  to  hear  and  l"*J 
determine  said  claims.  And  if  the  said  court 
shall  be  satisfied  from  the  evidence  that  any  of 
the  moneys  charged  to  him  were  not  in  fact  re- 
ceived by  him,  or  that  other  just  and  equitable 
Sounds  exist  for  credits  claimed  by  him,  it 
all  make  a  decree,  setting  forth  the  amount 
to  which  the  said  McClure  shall  be  entitled  to 
receive  credit;  upon  which  the  proper  account- 
ing officers  of  the  Treasury  shall  allow  him 
the  amount  so  decreed  as  a  credit  in  the  set- 
tlement of  his  accounts;  Provided,  That  the 
testimony  of  said  McClure  shall  be  received  in 
his  own  behalf  by  said  court,  and  until  tbe  de- 
termination of  said  cause  the  final  adjustment 
of  his  Bald  accounts  is  suspended ;  And  provided 
further.  That  an  appeal  shall  be  allowed  to 
either  party  as  In  other  cases."  18  Stat,  at  L. 
pt.  8,  881;  Pr.  Laws,  chap.  87. 

In  his  petition  filed  In  the  cause,  HcClure 
made  three  claims  for  credit,  to  wit  i  (1)  for 
♦1,188.18,  money  on  deposit,  to  his  official 
credit  as  paymaster,  with  the  Assistant  Treas- 
urer of  the  United  States  at  New  Orleans, 
which  was  seized  by  tbe  insurgent  forces  of  the 
Con  federate  States  and  appropriated  to  tbel  r  o  wn 
use  without  any  fault  on  his  part ;  (3)  for  $289.09 
taken  from  bis  possession  by  a  military  force 
acting  for  and  In  behalf  of  the  Confederate 
authorities;  and  (81  for  f  1,000,  an  over  addi- 
tion made  of  nay  rolls  by  his  clerk,  which  In 

...    ,  {Burwj  l0  y,  pergonal  r --*' 

is  forduTererj 


(1)  11.483.48,  said  to  have  been  transferred  to 
116  U.  8. 
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Um   by  J.   L.   Hewitt;  (2)  $25,000   by  C.  S. 
Stevenson;  and  (3)  $4,998  by  V.  C.  Hnnna. 

The  court  of  claims  his  found  as  fncU :  (1) 
tlmt  the  sum  of  $289.09  wu  taken  from 
McClure  by  an  armed  force  In  charge  of  one 
of  the  Commissioners  of  die  State  of  Texas 
while  It  was  In  his  hands  as  government  money; 
and  (2)  that  the  sum  of  $1,183.18  was  turned 
over  by  the  Assistant  Treasurer  of  the  United 
States  to  the  Confederate  States  while  It  was 
on  deposit  with  him  to  the  credit  of  HcCIure 
as  paymaster.  As  to  the  sum  of  $1,000,  It  la 
found  that  McClure  stated  on  account  showing 
U]  payments  made  to  troops  and  accompanied  the 
Lame  with  vouchers,  one  of  which  was  over- 
added  $1,000;  and  lit  cot  credit  at  the  time  for 
-.he  over  addition  as  for  money  paid  out.  As 
to  the  several  Items  of  differences,  ft  Is  found 
that  the  parties  by  whom  the  transfers  were  re- 
spectively supposed  to  be  made  had  each  ob- 
tained a  receipt  from  McClure  for  the  amount 
stated,  and  that  they  were  allowed  credit  there- 
for fn  the  settlement  of  their  own  accounts 
at  the  Treasury.  As  to  the  moneys  taken  by 
the  confederate  authorities,  the  court  was  sat- 
isfied from  the  evidence  that  Just  and  equitable 
Sounds  existed  for  their  allowance  aa  credits. 
!  to  the  over-addition,  the  court  was  not  sat- 
isfied from  the  evidence  that  any  Just  and  equi- 
table grounds  existed  for  the  credit  thereof  to 
McClure;  and  as  to  the  several  amounts  speci- 
fied In  the  receipts  obtained  by  the  different 
parties,  the  court  was  not  satisfied  from  the 
evidence  that  the  moneys  charged  to  McClure 
by  the  United  States  were  not  in  fact  received 
by  him,  or  thai  other  just  and  equitable 
grounds  existed  for  giving  him  credit  for  these 


1.  As  to  bringing  up  the  evidence; 

It  is  not  pretended  that  this  can  be  done  un- 
less the  statute  under  which  the  suit  is  brought 
takes  the  case  out  of  the  operation  of  our  rules 
regulating  appeals  from  the  court  of  claims. 
The  original  Act  which  gave  the  right  of  ap- 
peal from  the  court  of  claims  to  this  court  was 
passed  March  8,  1863,  and  provided  that  the 
appeals  should  be  "  under  such  regulations  aa 
the  supreme  court  may  direct."  12  Stat,  at  L. 
760,  chop.  92,  sec.  5.  This  provision  is  still 
found  in  section  70S  of  the  Revised  Statutes. 
At  the  December  Term,  1865,  this  court  adopt- 
ed certain  rules  for  the  regulation  of  such  ap- 
peals, and  Rule  1  wns  as  follows: 

"Rule  1.  In  all  cases  hereafter  decided  in 
the  court  of  claims  In  which,  by  the  Act  of 
Congress,  such  appeals  are  allowable,  they 
shall  be  heard  in  the  Supreme  Court  upon  the 
following  record,  and  none  other: 

1.  A  transcript  of  the  pleadings  in  the  case, 
of  the  final  judgment  or  decree  of  the  court, 
and  of  such  interlocutory  orders,  rulings,  Judg- 
ments and  decrees  as  may  be  necessary  to  a 
proper  review  of  the  cose. 

2.  A  finding  of  the  facts  In  the  cose  by  said 
court  of  claims,  and  the  conclusions  of  law  on 
said  facts  on  which  the  court  founds  its  judg- 

The  finding  of  the  facts  and  the  conclusions 
of  law  to  be  stated  separately  and  certified  to 
this  court  as  part  of  the  record. 

The  facts  so  found  are  to  be  the  ultimate 
facts  or  propositions  which  the  evidence  shall 
establish,  in  the  nature  of  a  speciol  verdict,  and 
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not  the  evidence  on  which  those  ultimate  facts 
arefounded,"  See  Burr v.  De*  Maine*  Jfat.SR. 
Co.  1  Wall.  102  [68  U.  B.  bk.  17,  L.  ed.  082], 

This  rule  was  amended  In  some  particulars  at 
the  December  Term,  1872,  but  not  in  a  way  to 
affect  the  present  case.  It  has  been  In  force 
substantially  In  Its  original  form  from  the  lime 
of  its  adoption  until  now,  and  has  always  been 
strictly  adhered  to.  Such  being  the  case, when 
Congress  passes  a  special  statute  allowing  a  suit 
to  be  brought  In  the  court  of  claims,  with  a 
right  of  appeal  to  this  court,  the  appeal  will 
be  governed  by  the  rules  applicable  to  cases 
arising  under  the  general  Jurisdiction  of  the 
court,  unless  provision  is  made  to  the  contrary. 

In  Earveji  v.  United  State*.  105  U.  S.  671 
[Bk.  26,  L  ed.  12061,  the  suit  was  brought 
under  a  statute  passed  August  14, 1876, 19  Stat, 
at  L.  490,  chap.  279,  which  authorized  the 
court  of  claims  "  to  proceed  in  the  adjustment 
of  the  accounts  between  the  claimants  and  the 
United  States  as  a  court  of  equity  Jurisdiction- 
and  may,  if  according  to  the  principles  of 
equity  jurisprudence  In  Its  Judicial  discretion, 
reform  said  contract  and  render  such  judgment 
aa  justice  and  right  between  the  parties  may 
require."  An  appeal  to  this  court  was  also 
given;  and  we  held  that  es  the  suit  was  to  be 
in  equity,  the  parties  were  entitled  to  an  appeal 
in  equity  which  should  bring  up  for  review 
the  facts  as  well  as  the  law.  But  in  TiUton  v 
United  State*.  100  U.  S.  48  [Bk.  25,  L.  ed. 
548],  where  the  court  was  "  authorized  and  di- 
rected to  •  *  •  ascertain,  determine  and  ad- 
judge the  amount  equitably  due  said  firm,  If 
any,  for  such  loss  or  damage,"  we  decided  that 
"The  reference  was  mode  to  the  court  es  ■ 
court,  and  not  to  the  judges  as  arbitrators.  The 
determination  is  to  be  made  according  to  the 
fixed  rules  which  govern  that  court  in  the  ad- 
judication of  causes,  and  not  at  the  discretion  [1501 
of  the  Judges.  The  same  principles  of  Juris- 
prudence and  the  same  statutory  regulations  as 
to  practice  are  to  be  applied  here  that  would  be 
if  the  case  had  come  into  the  court  under  its 
general  Jurisdiction.  It  is  to  be  ascertained 
and  determined  what,  if  anything,  Is  due  the 
claimants  from  the  Government,  according  to 
the  rules  of  law  applicable  to  the  settlement  in 
that  court  of  controversies  between  the  Govern- 
ment and  its  citizens.  *  *  *  To  our  minds 
the  word  '  equitably '  means  no  more  than  that 
the  rules  of  law  applicable  to  the  case  shall  be 
construed  liberally  in  favor  of  the  claimants." 

This  suit  clearly  comes  within  the  principle 
of  TilUon't  Com.  It  is  in  the  nature  of  a  de- 
fense to  sn  action  at  law  brought  by  the  United 
States  to  recover  the  balance  claimed  to  be  due 
upon  the  account  aa  stated  at  the  Treasury. 
The  statute  requires  the  court  to  hear  and  de- 
termine Judicially:  (1)  whether  the  disputed 
sums  charged  to  McClure  were  in  fact  received 
by  him;  and  (2)  whether  any  other  just  or  equi- 
table grounds  exist  for  the  credits  claimed  by 
him.     The  statute  under  which  the  court  of 


i  account  of   the  i 


i   seized  by 


the  confederate  authorities.  It.  S.  sec.  1059, 
clause  8,  and  sec  1063.  But  under  that  statute 
McClure  could  not  have  given  testimony  In 
his  own  behalf.  The  special  Act  relieves  him 
from  that  disability  and  allows  him  to  join  bis 
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claim*  for  other  errors  with  his  claims  for 
losses  by  capture,  etc.,  and  thus  nave  the 
whole  matter  determined  in  one  suit;  hut,  save 
as  to  his  competency  as  a  witness,  and  possibly 
an  injunction  to  construe  the  rules  of  law  lib 
(■rally  in  his  favor,  the  practice  of  the  court 
under  lis  general  Jurisdiction  has  not  been  al- 
tered. 

Some  stress  was  put  in  argument  upon  the  use 
of  the  word  "decree"  in  the  statute,  and  it  was 
insisted  that  as  this  lea  term  technically  appli- 
cable to  proceedings  in  equity,  a  suit  in  equity 
must  have  been  contemplated.  To  our  minds 
this  word  has  no  special  significance  here,  for 
In  section  1082  of  the  Revised  Btstutes,  where 
It  is  provided  that  if,  in  a  suit  begun  under 
[181]  clause  8  of  section  1050  of  the  Revised  Stat- 
utes, the  court  ascertains  that  the  loss  sued  for 
had  been  without  fault  or  negligence  on  the 
part  of  the  officer,  "  It  shall  make  a  decree  set- 
ting forth  the  amount  thereof ;  and  upon  such 
decree  the  proper  accounting  officers  of  the 
Treasury  shall  allowtosuch officer  theamount 
so  decreed,  as  a  credit  in  the  settlement  of  his 
accounts."  It  is  evident  that  the  draughtsman 
of  the  present  statute  must  have  had  the  other 
before  bim  when  he  was  doing  this  part  of  his 
work  and  followed  ft  for  the  sake  of  uniform- 
ity. We  have  never  known  it  to  be  contend- 
ed that  under  the  old  law  such  a  suit  was  to 
be  looked  upon  as  a  suit  In  equity.  It  Is  clear, 
therefore,  that  this  motion  in  its  first  alternative 
must  be  denied. 

2.  As  to  remanding  the  cause  for  further 
findings. 

At  the  time  of  the  promulgation  of  Rule  1, 
a  copy  of  which  has  already  been  given ,  ref er- 
ence  was  made  to  the  case  of  Hutty.  Brs  Moine* 
jVas.  A  R.  Co.  1  Wall.  102  [68  TJ.  S.  bk.  17,  L. 
ed.  563,  as  indicating  what  the  finding  of  facts 
there  provided  for  must  contain.  In  that  case, 
what  was  called  "an  agreed  statement  of  facts" 
appeared  In  the  record,  and  the  question  was  as 
to  whether  it  could  be  considered  by  this  court. 

Upon  this  subject  it  was  said:  "The  state- 
ment of  facta  on  which  this  court  will  Inquire, 
if  there  is  or  is  not  error  in  the  application  of 
the  law  to  tbem,  is  a  statement  of  the  ultimate 
facts  or  propositions  which  the  evidence  Is  in- 
tended to  establish,  and  not  the  evidence  on 
which  those  ultimate  facta  are  supposed  to 
rest.  The  statement  must  be  sufficient  in  it 
self,  without  Inferences  or  comparisons  or  bal- 
ancing of  testimony  or  welching  evidence,  to 
justify  the  application  of  the  legal  principles 
which  must  determine  the  case.  It  must  leave 
none  of  the  functions  of  a  jury  to  be  discharged 
by  this  court,  but  must  have  all  the  sufficiency, 
fullness  and  perspicuity  of  a  special  verdict. 
If  it  requires  of  the  court  to  weigh  conflicting 
testimony  or  to  balance  admitted  facts,  and  de- 
duce from  these  the  propositions  of  fact  on 
which  alone  a  legal  conclusion  can  rest,  then  ft 
Is  not  such  a  statement  as  this  court  can  act 

In  UhiUd  State  v.  Pugh,  B9  U.  S.  265  [Bk. 
SS,  L.  ed.  322]  the  suit  was  brought  under  the 
Abandoned  and  Captured  Property  Act,  and 
the  main  controversy  was  as  to  whether  the 
proceeds  of  the  sale  of  the  property  had  act- 
[IBS]  ually  been  paid  into  the  Treasury.  There  was 
no  direct  proof  to  this  effect,  and  the  court,  in- 
stead of  stating  positively  in  its  findings  that 
574 


such  a  payment  had  been  made,  set  out  all  the 

circumstantial  facts  established  by  the  evidence 
tending  to  show  a  payment,  and  gave  judgment 
against  the  United  States.  When  the  case  got 
here  on  appeal,  it  was  claimed  that  the  find- 
ings were  not  sufficient  to  support  the  judg- 
ment, because  it  did  not  appear  affirmatively 


wise,  because  there  was  nothing  left  for  us  to 
determine  but-the  necessity  legal  effect  of  the 
circumstantial  facts  found,  ana  in  doing  so  we 
said  "  that,  when  the  rights  of  the  parties  de- 
pend upon  circumstantial  facts  alone,  and  there 
is  doubt  as  to  the  legal  effect  of  the  facts,  it  Is 
the  duty  of  the  court,  when  requested,  to  so 
frame  Its  findings  as  to  put  the  doubtful  ques- 
tion into  the  record.  This  would  not  require 
us  on  appeal  to  decide  upon  the  weight  of  evi- 
dence. That  la  done  in  the  court  below  when 
the  particular  fact  is  found  which  the  evi- 
dence tends  to  prove.  The  effect  of  mere 
evidence  stops  when  the  fact  It  proves  Is  es- 
tablished. After  that  the  question  la  as  to  the 
effect  of  the  fact;  and  when  the  evidence  in  a 
case  has  performed  Its  port  and  broughtout  all 
the  facta  that  have  been  proved,  these  facts 
thus  established  are  to  be  grouped  and  their 
legal  effect  as  a  whole  determined."  But  in 
IKe  Francis  Wright,  105  U.  8.  387  [Bk.  26,  L. 
ed.  1101],  where  the  question  was  as  to  the 
kind  of  facts  the  court  could  be  required  to  put 
in  its  findings,  we  said  it  did  not  include 
"mere  incidental  Facts  which  only  amount  to 
evidence  bearing  on  the  ultimate  facts  of  the 
case."  Questions  depending  on  the  weight  of 
evidence  must  be  conclusively  settled  below. 

Applying  these  rules  to  the  present  case,  we 
find  that  as  to  the  several  disputed  items  of 


ceived,  he  is  accountable.     Upon  the  hearing 

his  receipt  for  each  of  the  several  sums  was 
produced.  The  genuineness  of  his  signature 
was  not  denied  In  any  case,  but  he  offered  evi- 
dence tending  to  prove  that  he  did  not  in  fact 
get  the  money.  Against  this  other  evidence 
was  offered  on  the  part  of  the  Government; 
and  the  queatian  for  determination  below  was 
whether  the  testimony  in  his  behalf  was  sura-  [153] 
clent  to  overcome  the  receipts  and  the  evidence 
In  corroboration  of  them.  The  finding  was 
against  him.  What  he  wishes  incorporated 
into  the  record  now  are  the  incidental  facts  and 
circumstances  testified  tc  ic  bis  behalf  which, 
when  weighed  asevidence, bethinks  will  over- 
come the  showing  againsthim.  In  other  words, 
he  wishes  the  record  so  made  up  that  we  can 
put  on  one  side  the  receipts  and  the  evidence  in 
support  of  them,  and  on  the  other  the  evi- 
dence on  which  he  relies,  and  determine  which 
Kponderates.  Clearly  there  is  nothing  in 
gh't  Gate  which  supports  the  right  to  any 
such  findings.  In  that  case  there  was  no  ques- 
tion of  preponderance.  There  was  no  "bal- 
ancing of  testimony  or  weighing  of  evidence," 
The  court  was  not  required  "  to  weigh  con- 
flicting testimony  or  balance  admitted  facts." 
All  that  had  to  be  done  was  to  declare  the  law 
on  established  facts  all  in  harmony.  Here,  if 
the  additional  findings  asked  for  are  sent  up, 
the  question  for  us  to  determine  will  be  the 
comparative  weight  as  evidence  of  the  fact* 
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found  on  one  ride  w  ith  those  found  en  the 
other.  In  other  words,  whether  the  evidence 
offered  on  toe  pert  of  McClure  Is  sufficient  to 
overcome  the  effect  as  evidence  of  hli  receipts 
and  the  other  testimony  against  him.  The 
nile  contemplate*  no  men  practice.  All  we 
can  do  Ii  to  declare  the  law  upon  facto  which, 
to  far  us  wn  are  concerned,  must  be  taken  to 


Aa  to  the  propoaed  findings,  with  a  view  to 
ascertaining  the  existence  of  '"Just  and  equitable 
grounds  for  credits  claimed,  they  are  clearly 
immaterial  for  the  purpose  of  a  Judicial  deter- 
mination of  the  righto  of  the  parties. 

At  moat  they  would  only  show  that  McClure 
had  been  compelled  to  conduct  hlibutloeai  un- 
der very  unfavorable  circumstances;  that  the 
amounts  disbursed  by  him  had  been  large;  that 
much  of  bis  business  had  necessarily  been  done 
by  hta  clerks,  upon  the  accuracy  of  whose 
statements  and  calculations  he  was  compelled 
in  a  great  measure  to  rely;  that  with  the  excep- 
tion of  the  present  differences  bis  accounts  had 
always  been  found  correct;  that  he  had  some- 
times given  receipts  in  advance  of  the  time  he 
had  actually  got  the  money,  and  by  reason  of 
the  limited  facilities  for  transacting  business 
In  bis  office  it  was  possible  for  a  receipt  to 
[164]  be  got  without  the  money  being  actually  paid 
over;  that  there  had  been  greet  delay  in  advis- 
ing htm  of  the  errors  in  bis  accounts,  and 
things  of  a  like  character.  These  are  facte 
proper  for  the  consideration  of  Congress  on  an 
application  by  McClure  for  legislative  action 
in  his  favor;  but,  under  the  moat  liberal  con- 
struction of  the  rules  which  govern  courts  of 
Justice  In  determining  the  lights  of  parties, 
they  fall  far  short  of  what  is  necessary  for  af- 
fording him  judicial  relief. 

Tho  motion  it  denUd, 


.  States  for  the  Eastern  District  of  New  York. 
Statement  of  the  case  by  Mr.  JwUct  Hat- 


laws  of  Great  Britain,  and  consequently  i 
alien,  and  by  the  tatter  removed  Into  the  Circuit 
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"— -   greater  certainty 
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objection,  It  was  Improper  for  the  court  to  Instruct 
tholurr.  on  the  orouwi  that  th«  proper  foundation 
bad  not  been  laid  In  the  pleadings,  that  they  should 
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In  addition  to  the  cases  cited  In  the  opinion,  kw 
Hoxlev.  Providence  Hut.  Ins.  Co., SB,  I„  517;  Wor- 
cester v.  Worcester  MuL  F.  Ins.  Co.,?  Gray,  H; 
WetbereU  v.  City  F.  Ins.  Co..  IB  Oral.  zTo. 
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by  this  writ  of  error. 
The  object  of  the  action  was  to  recover  the 
nount  claimed  to  be  due  on  two  policies  of 
_re  insurance,  issued  by  the  defendant  below, 
hi  favor  of  the  plaintiff,  one  for  $20, 000  on  the 
two  story  hotel,  frame  building,  with  one  story 
frame  kitchen  and  two  story  frame  pavilion 
building  adjoining  and  communicating,  situate 
In   Gravesend   Bay,  of  Bath,  Kings  County, 

* Island;  $1,000  on  the  two  story  frame 

occupied  in  part  as  a  dwelling,  and  $200 

on  frame  bathing  houses;  and  the  other  for 
$8,600  on  the  contents  of  the  buildings  insured. 
The  loss  by  Are  is  alleged  to  have  occurred  on 
August  16,  1879,  while  both  policies  were  in 

The  execution  of  the  policies  and  the  fact  of 
ie  destruction  by  Are  of  the  Insured  premises 
were  admitted  by  the  answer,  which,  however, 
denied  generally  all  the  allegations  of  the  com- 
plaint not  expressly  admitted  or  otherwise  con- 
troverted In  the  answer,  and  In  addition  set  out 
the  following  special  defense: 

"Tenth.  For  a  separate  and  distinct  defense 
to  the  causes  of  action  alleged  in  tbe  complaint, 
in  addition  to  the  matters  and  things  hereinbe- 
fore set  forth,  the  defendant  avers  that  ft  was 
provided  In  and  by  tbe  terms  and  conditions  of 
said  policies  of  Insurance,  among  other  things, 
as  follows:  '  If  the  assured  shall  keep  gun- 
powder, fireworks,  nttro- glycerine,  phosphorus, 
saltpeter,  nitrate  of  soda,  petroleum,  naphtha, 
gasoline,  benzine,  benzole,  or  benzine  varnish, 
or  keep  or  use  camphene,  spirit  gas  or  any 
burning  fluid  or  chemical  oils,  without  written 
permission  in  this  policy,  then  and  in  every 
such  case  this  policy  shall  be  void ;'  and  further, 
That  petroleum,  rock  earth,  coal,  kerosene,  or 
676 
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carbon  oils  of  any  description,  wbetber  crude 
or  refined;  benzine,  benzole,  naphtha,  cam- 
phene,  spirit  gas,  burning  fluid,  turpentine,  gas- 
oline, phosgene  or  any  other  inflammable  liquid, 
are  not  to  be  stored,  used,  kept  or  allowed  on  the 
above  premises,  temporarily  or  permanently, 
for  sale  or  otherwise,  unless  with  written  per- 
mission indorsed  on  this  policy,  excepting  the 
use  of  refined  coal ,  kerosene  or  other  carbon  oil 
for  lights,  if  the  same  is  drawn  and  the  lamps 
filled  by  daylight;  otherwise  this  policy  shall 
be  null  and  void.' 

"And  the  defendant  avers  that  the  said  con- 
ditions of  insurance  were  broken  and  violated 


t  without 

fendants,  indorsed  on  said  policies  or  otherwise, 
there  were  stored,  used,  kept  and  allowed  on 
the  insured  premises  mentioned  and  described 
In  said  policies,  benzine  or  benzole,  or  other  in- 
flammable burning  fluids  or  liquids,  prohibited 
by  said  policies;  and  defendant  avers  that  the 
Are  mentioned  and  referred  to  In  the  complaint 
originated  and  was  caused  by  such  storing, 
using,  keeping  and  allowance  of  such  prohibited 
articles  on  said  insured  premises;  and  defend- 
ant avers  that  It  is  advised  and  believes  that, 
by  reason  of  the  premises,  the  said  policies  be- 
came and  were  null  and  void." 

Each  of  the  two  policies,  after  the  description 
of  the  premises  insured,  contained  the  follow' 
ing  clause;  "Privilege  to  use  gasoline  gas, 
gasometer,  blower  and  generator  being  under 
ground  about  sixty  feet  from  main  building,  in 
vault;  no  neat  employed  in  process."  Among 
the  conditions  in  the  body  of  the  policies  is  also 
the  following: 

"Petroleum,  rock  earth,  coal,  kerosene 
carbon  oils  of  any  description,  whether  crude 
or  refined;  benzine,  benzole,  naphtha,  cam- 
phene,  spirit  gas,  burning  fluid,  turpentine,  gas- 
oline, phosgene  or  any  other  inflammable  li- 
quid, are  not  to  be  stored,  used,  kept  or  allowed 
on  the  above  premises,  temporarily  or  perma- 
nently, for  sale  or  otherwise,  unless  with  writ- 
ten permission  indorsed  on  this  policy,  except- 
ing the  use  of  refined  coal,  kerosene  or  other 
carbon  oil  for  lights,  if  the  same  is  drawn  and 
the  lamps  filled  by  daylight.  Otherwise  this 
policy  shall  be  null  and  void." 

To  the  first  policy  there  was  attached  the  fol- 
lowing: "  Privileged  to  use  kerosene  oil  for 
lights,  lamps  to  be  filled  and  trimmed  by  day- 
light only.  And  also  the  following:  "  Privi- 
leged to  keep  not  exceeding  five  barrels  of  kero- 
sene oil  on  said  premises." 

To  the  second  policy  the  first  only  of  the  fore- 
going privileges  was  attached. 

On  the  trial,  the  plaintiff,  having  produced 
the  policies  sued  on,  with  the  renewal  receipts 
showing  that  they  were  in  force  at  the  time  of 
the  loss,  was  called  as  a  witness  and  testified, 
among  other  things,  as  follows: 

"I  was  the  owner  of  the  insured  property  at 
the  time  of  the  insurance,  and  have  continued 
such  until  the  present  time.  A  lire  occurred 
on  the  15th  of  August,  1878,  about  dusk,  by 
which  the  building  and  Its  content*  were  to- 
tally destroyed.  I  was  seated  on  the  piazza  of 
the  building  proper  in  sight  of  the  pavilion.  I 
saw  some  parties  with  pails  and  a  light  There 
were  some  children  playing.  Mr.  Lanier  Walk- 
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is  playing  with  some  boys  around  some 
small  trees  that  I  had  planted  in  the  lot,  and 
attention  was  attracted  by  hallooing,  and  I 
the  men  come  out  as  though  they  were  on 
fire.  It  did  not  occur  to  me  then  that  there  was 
any  fire  In  the  oil  room,  although  I  saw  it.  I 
saw  these  men,  and  ran  out  and  said:  'Roll  In 
the  gmsB.'  One  man  struck  for  the  water  and 
the  other  one  bad  the  fire  thrashed  out  by  the 
crowd.  In  another  instant  I  sew  the  oil  room 
burning.  The  wind  was  from  the  southwest. 
blowing  very  hard  right  over  the  kitchen.  The 
pavilion  Immediately  caught,  and  in  one  hour's 
time  or  less  the  building  was  level  with  the 
ground." 

The  proofs  of  loss  were  read  in  evidence  and 
_ie  amount  of  the  loss  proven.  The  plaintiff 
also  testified  that  during  the  summer  of  1ST9 
he  bad  a  room  at  the  hotel  where  he  stayed  on 
an  average  of  four  nights  out  of  the  week. 
The  rest  of  the  time  he  was  in  New  York.  Mrs. 
Fanny  Walker  kept  the  hotel  as  his  tenant,  her 
husband,  Mr,  John  Walker,  being  manager  for 


A  gas-making  apparatus  for  the  use  of  gaso- 
line, Including  a  gasometer,  generator  and 
blower,  about  sixty  feet  from  the  house,  and 
all  under  ground  but  the  roof,  had  been  in  use 
for  lighting  the  main  building  for  about  eleven 
years  up  to  and  Including  the  summer  of  1878; 
but  Its  use  was  discontinued  In  the  fall  of  1878  [1W] 
and  it  was  not  inuse  at allduring  the  year  1879. 

There  was  an  oil  room  In  toe  basement  of 
the  hotel  under  the  pavilion,  about  ten  by  twel  ve 
feet,  with  low  celling.  In  this  room  the  light- 
ing material  was  kept. 

The  fire  originated  in  the  oil  room  "about 
dusk,  August  15,  1879."  Three  persons  were 
in  the  room  at  the  time:  Jacob  Constinc,  James 
Man-ion  and  one  Scbucbardt.  The  last  named 
was  in  Walker's  employ  as  night  watchman, 
and  had  charge  of  the  oil  room.  The  others 
were  employed  at  premises  about  a  mile  dis- 
tant from  the  Locust  Grove  Hotel,  called  the 
Bath  Park  Hotel,  where  gasoline  was  used  for 
lighting  the  last  named  hotel  and  an  adjoining 

Constine  and  Harrion  were  sent  by  the  book- 
keeper of  the  Bath  Park  House  to  the  Locust 
Grovo  Hotel  to  borrow  five  gallons  of  gasoline, 
and  each  of  them  carried  a  wooden  pall  in 
which  to  fetch  It.  On  reaching  Locust  Grove 
they  saw  Walker,  who  directed  Schuchnrdt  to 
give  them  the  gasoline.  Schuchordt  took  them 
into  the  oil  room.  He  carried  a  gloss  lantern 
with  a  wire  frame  around  it,  "  a  regular  closed 
stable  lamp  with  wire  and  then  little  boles  on 
top."    The  lamp  was  lighted. 

Bcbucbnrdt  placed  the  lantern  on  the  floor  and 
drew  fluid  from  a  barrel  which  was  raised  on 
stanchions,  a  little  above  the  Door.  He  drew 
from  the  end  of  the  barrel,  Into  which  a  piece 
of  gas  pipe  had  been  placed  as  a  faucet.  On 
pouring  into  the  pails  It  was  found  that  one  of 
leaked;  and  Schuchordt  got  a  five  gallon 
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chardt  waa  burned  to  death.  Constlne  was  badly 
burned  and  wu  laid  up  thirteen  weeks.  Mar- 
riott was  burned  a  little,  not  much. 

The  hotel  and  all  the  buildings  were  destroyed 
by  the  Are.  "  In  one  hour's  time  or  less  the 
building  waa  level  with  the  ground." 

There  was  no  conflict  of  evidence  aa  to  the 
origin  of  the  Ore. 

Walker  purchased  in  New  York  and  had 
shipped  to  the  hotel,  on  August  18,  a  barrel  of 
kerosene,  and  a  half  barrel  of  benzine  contain- 
ing about  twenty-one  gallons,  which  were  re- 
ceived and  put  into  the  oil  room  under  the  pa- 
vilion on  the  morning  of  August  14,  the  day 
before  the  fire.  There  was  evidence  tending 
to  show  that  gasoline,  benzine  or  naphtha  was 
used  in  torches  for  the  purpose  of  lighting  the 

Bvilion;  and  also  other  evidence  that  it  was 
ended  for  use  In  lighting  grounds  for  a 
picnic. 

The  plaintiff  introduced  evidence  In  rebuttal 
lending  to  prove  that  no  gasoline  or  benzine 
had  been  brought  to  the  premises  or  was  kept 
there.  The  testimony  having  been  closed  on 
both  sides,  the  defendant's  counsel  then  request- 
ed the  court  to  direct  the  jury  to  find  a  verdict 
for  the  defendant,  on  the  ground  that  it  ap- 
peared from  the  undisputed  evidence  that  (here 
waa  a  violation  of  the  condition  of  the  policy 
providing  that  in  the  use  of  refined  kerosene 
oil  the  same  must  be  drawn  by  daylight;  the 
evidence  being  undisputed  that  three  parsons 
went  into  the  oil  room  with  a  lighted  lamp,  and 
that  whatever  was  drawn  there  waa  drawn,  not 
by  daylight,  but  by  the  use  of  a  lighted  lamp, 
the  presence  of  which  was  the  direct  cause  of 
the  Are.  The  court  refused  so  to  direct  tbe 
Jury,  to  which  refusal  the  defendant's  counsel 
then  and  there  excepted. 

Tbe  defendant's  counsel  requested  the  court 
to  instruct  and  charge  tbe  jury  as  matters  of 
law,  as  follows: 

1.  That  tbe  several  conditions  contained  in 
the  policy  respecting  the  keeping,  using  or  al- 
lowance on  the  insured  premises  of  the  pro- 
ducts of  petroleum,  specified  therein,  were  law- 
ful provisions  and  formed  a  part  of  the  con- 
ditions of  the  Insurance  which  if  violated  ren- 
dered tbe  policy  void. 

3.  That  if  tbe  jury  believe  from  the  evidence 
(bat  gasoline,  naphtha  or  benzine  were  kept, used 
or  allowed  on  the  insured  premises  at  the  time 
of  the  fire,  whether  permanently  or  temporarily, 
the  plaintiff  cannot  recover,  and  the  defendant 
Is  entitled  to  a  verdict. 

8.  That  if  the  Jury  believe  from  the  evidence 
that  gasoline,  naphtha  or  benzine  wu  used  In 
the  summer  of  1STS,  previous  to  the  fire,  on  the 
insured  premises,  for  lighting  the  pavilion  by 
means  of  the  torches  described  in  the  evidence, 
then  the  plaintiff  cannot  recover,  and  the  de- 
fendant Is  entitled  to  a  verdict. 

4.  That  if  the  jury  believe  from  the  evidence 
that  any  fluid  product  of  petroleum  used  for 
lighting  purposes  was  actually  drawn,  after 
sundown,  in  the  oil  room  by  the  light  of  a  lamp, 
the  flame  of  which  ignited  the  fumes  or  vapors 
of  such  fluid  and  caused  (he  fire,  then  there  was 
a  violation  of  the  conditions  of  insurance,  and 
the  plaintiff  cannot  recover,  and  the  defendant 
Is  entitled  to  a  verdict  Also,  and  as  a  part  of 
the  above  request,  thai  the  permission  indorsed 
on  the  policy  to  keep  five  barrels  of 
IIS  u.  s. 


oil  did  not  vary  or  affect  the  conditions  of  the 

rlicy  in  drawing  refined  oil  by  daylight;  and 
the  fire  was  caused  by  drawing  refined  kero- 
sene oil  after  sundown,  and  in  the  presence  of 


r,  and  the  defendant  is  entitled  to  a  ver- 


the  Jury  believefrom  the  evidence  that  the  fire 
was  caused  by  the  ignition  of  the  fumes  of  gaso- 
line, naphtha  or  benzine  in  tbe  oil  room,  while 
such  gasoline,  naptha  or  benzine  was  being 
drawn  from  a  barrel  or  keg,  or  poured  from 
one  vessel  to  another  in  the  oil  room,  then  the 
plaintiff  cannot  recover,  and  the  defendant  is 
entitled  to  a  verdict. 

7.  That  if  any  of  the  conditions  of  the  policy 
were  violated  by  the  presence  or  use  of  gasoline, 
naphtha  or  benzine  on  the  insured  premises,  it 
la  immaterial  whether  or  not  the  plaintiff  knew 
of  such  violation.  If  tbe  fact  of  the  violation  Is 
established,  the  defendant  is  entitled  to  a  ver- 
dict. 

8.  That  tbe  permission  In  the  policy  to  use 
gasoline  gas-  the  generator,  gasometer  and 
blower  to  be  under  ground  sixty  feet  from  the 
main  building,  no  heat  to  be  used  in  the  proc- 
ess—did not  authorize  the  plaintiff  or  anyone 
occupying  tbe  premises  under  him,  to  use  gaso- 
line, naphtha  or  benzine  for  lighting  the  pavilion 

by  the  torches  described  by  defendant's  wit-    [120 
nesses,  or  to  keep  gasoline,  naphtha  or  benzine 
in  the  oil  room  for  use  in  such  torches. 

S.  That  In  weighing  the  evidence  the  jury 
must  determine  on  which  side  the  preponder- 
ance of  proof  lies,  and  decide  accordingly. 


est  as  plaintiff;  and  that  the  evidence  of  wit- 
nesses not  discredited  or  impeached,  who  swear 
positively  to  certain  facts  as  within  their  own 
knowledge  and  actual  observation,  is  not  to  be 
overcome  by  mere  negative  testimony  of  other 
witneaaee  that  such  facts  were  not  observed  by 
them  at  the  same  time  and  place. 

At  tbe  conclusion  of  the  charge,  a  juror  asked 
the  court  whether  the  Jury  were  to  consider  the 


The  court  thereupon  c 
the  jury  that  there  was  no  question  in  the  case 
in  reference  to  the  drawing  of  the  oil  by  day- 
light, no  such  question  having  been  made  by 
the  pleading;  to  which  ruling  and  charge  the 
defendant's  counsel  then  and  there  excepted. 

Tbe  defendant's  counsel  then  excepted  spe- 
cifically to  that  part  of  the  charge  which  in- 
structed the  Jury  that  any  question  arose  in  the 
case  under  the  permission  in  the  policy  to  use 
gasoline  gas. 

The  defendant's  counsel  then  further  except- 
ed specifically  to  the  refusal  of  the  court  to 
charge  that  if  benzine  was  allowed  on  the 
premises  at  all,  tbe  plaintiff  cannot  recover,  so 
far  as  the  court  did  refuse. 

The  defendant's  counsel  then  further  except- 
ed to  that  portion  of  the  charge  which  confined 
the  questions  In  the  case  to  tbe  three  questions 
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specif ed  In  the  charge  as  being  the  sole  ques- 
tions which  the  jury  were  to  consider. 

The  defendant's  counsel  then  further  except- 
ed specifically  to  that  portion  of  the  charge 
which  instructed  the  jury  that  if  the  benzine 
was  brought  to  the  Insured  premises  bv  Walker 
for  an  outside  purpose  it  did  not  vitiate  the 
policy. 

Tbe  defendant's  counsel  then  further  except- 
ed specifically  to  that  portion  of  the  charge 
which  instructed  the  jury  that  the  only  effect 
of  the  question  whether  torches  were  used  was 
tlj  In  reference  to  the  question  of  the  half  barrel 
of  benzine  being  brought  to  the  insured  prem- 
ises or  not. 

Tbe  defendant's  counsel  then  further  spe- 
cifically excepted  to  the  refusal  of  the  court  to 
charge  the  several  propositions  contained  in  the 
foregoing  second,  third,  fourth,  fifth,  sixth, 
seventh,  eighth  and  ninth  requests  ou  the  part 
of  the  defendant  In  the  language  as  requested, 
and  separately  to  each  separate  refusal  to  charge 
each  separate  request,  so  far  as  the  court  did  so 

In  the  charge  to  the  jury  the  circuit  court 
stated,  In  substance,  that  under  tbe  pleadings 
and  upon  the  evidence  there  were  but  three 
questions  for  their  consideration.  The  first  was, 
whether  in  fact  the  half  barrel  of  benzine,  tes- 
tified to.  had  been  brought  to  the  premises  and 
Stored  In  the  oil  room;  if  not,  the  whole  defense 
was  taken  away  and  the  verdict  must  be  for 
the  plaintiff. 

Second.  If  otherwise,  bad  it  been  brought 
over  and  stored  there  by  the  authority  of 
Walker  in  his  management  of  the  premises  for 
blswife  under  her  lease  T  If  it  had  been  brought 
and  stored  there  by  him  for  an  outside  purpose, 
referring  to  some  testimony  in  reference  to  Its 
intended  use  in  lighting  the  picnic  grounds, 
then  the  verdict  should  be  for  the  plaintiff. 

Third.  This  question  was  stated  by  the  court 
as  follows: 

"If  it  was  brought  there,  and  brought  there 
by  Walker  in  the  course  of  bis  management, 
then  would  bringing  that  benzine  there  and 
putting  it  in  the  oil  room  come  within  what 
would  be  expected  when  the  Company  gave 
the  assured  the  privilege  of  using  tbe  gasoline 
gas,  the  gasometer,  generator  and  blower  to  be 
under  ground,  sixty  feet  from  the  main  build- 
ing? It  would  not  come  within  that,  unless 
you  can  say  that  by  the  common  and  ordinary 
mode  of  tbe  use  of  such  apparatus,  as  it  would 
be  understood  by  this  contract  to  be  used,  it 
was  proper  to  store  somewhere  else  benzine  or 
gasoline  for  use  in  the  apparatus.  If  you  can 
see  that  it  would  come  within  that,  then  that 
would  be  written  permission  to  have  so  much 
stored  there,  although  it  was  not  to  be  used  for 
that  purpose.  And  if  you  rind  that  the  benzine 
was  there  and  then  that  Walker  got  it  there, 
still,  if  you  find  that  it  came  within  that  clause 
188]  °f  tne  policy,  then  you  may  return  a  verdict 
for  the  plaintiff;  otherwise,  you  must  return  a 
verdict  for  the  defendant. 

"If  the  defendant  has  made  out  these  three 
things,  then  you  must  return  a  verdict  for  the 
defendant,  and  you  must  find  this  upon  tbe 
proof,  and  not  upon  any  conjecture. 

"And  I  feel  bound  tosay  to  you  that  as  to  the 
use  of  a  gasometer,  generator  and  blower,  it  is 
a  matter  with  which  perhaps  you  might  not  be 
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familiar.  (I  am  not  sufficiently  so  to  know 
what  the  ordinary  use  would  be).  The  only 
evidence  directly  Is  what  one  of  these  manufact- 
urers and  dealers  in  such  things  and  familiar 
with  them  (I  don't  remember  his  name)  said ;  he 
said  the  gasometer  was  used  to  store  the  gaso- 
line or  benzine  or  whichever  was  used  in  it 
That  is  all  the  direct  evidence  I  call  to  mind  on 
that  subject.  Btill,  I  submit  it  to  you  to  say,  on 
the  whole,  what  you  thin  kthe  fact  is  in  this  view." 

Mr  Willlsvm  Allen  Butler,  for  the  plaint- 
iff in  error: 

The  court  erred  in  refusing  to  charge  the 
jury  as  requested,  tbat  the  presence  of  benzine 
or  gasoline  on  the  premises,  whether  with  or 
without  the  knowledge  of  the  plaintiff,  avoided 
the  policies.  The  performance  by  the  insured 
of  that  put  of  tbe  contract  which  prohibited 
tbe  allowance  as  well  as  the  use  on  the  prem- 
ises "temporarily  or  permanently,  for  sale  or 
otherwise,    was  a  condition  precedent  to  the 


v.  Farm  Buildingi  Int.  Co.  78  N.  Y.  810;  Wil- 
liamtY.  People* Fire  Int.  Oo.  57  N.  T.  874;  Dv.nr 
can  v.  Sun  Fire  Int.  Oo.  •  Wend.  488;  Fir* 
Aim.  o/Phila.  v.  Williamton,  38  Pa.  St  106; 
Loehnor  v.  Horns  Mut.  Int.  Oo.  17  Mo.  B55. 

Being  absolute  in  its  terms,  the  prohibition 
operated  in  case  of  its  breach  as  an  avoidance 
of  the  policies,  irrespective  of  the  intent  or  pur- 
pose for  which  Walker,  the  person  immediately 
concerned  in  the  violation,  brought  the  pro- 
hibited article  upon  the  premises,  tbe  fact  being 
undisputed  that  Walker  was  lawfully  in  charge. 
The  Joint  possession  by  Walker  and  wife  of  the 
premises  by  authority  of  the  insured  was  his 
possession. 

Diehl  v.  Adamt  Oo.  Mut.  Int.  Co.  66  Pa.  St. 
448;  Howell  v.  Baltimore  Equitable  Society,  16 
Md.  877;  Kelly  v.  Worcester  Mut.  F.  Int.  Go.  07 
Mass.  284. 

When  the  breach  of  a  valid  condition  of  in- 
surance by  the  tenant  is  established,  the  policy 
is  avoided  whether  the  landlord  knew  of  the 
violation  or  not 

Dunean  v.  Sun  Int.  Oo.  6  Wend.  493;  Firt 
Am.  o/PhOa.  v.  Williamton,  20  Pa.  St.  198, 
Worettter  v.  Woreettor  Mut.  F  Int.  Oo.  8  Gray, 
27,  Brueck  v.  Phanta  Int.  Co.  21  Hun,  543; 
SttinmeUv.  Franklin  F.  Int.  Co.  6  Pbila.  21. 

Mr.  George  H.  Fornter,  for  the  defend- 
ant in  error: 

There  was  no  error  in  the  charge  of  the  court 
on  the  point  of  tbe  keeping,  use,  or  allowance 
of  benzine  on  the  insured  premises. 

The  explanation  of  tl>  is  part  of  the  charge, — 
that  if  benzine  was  brought  by  a  stranger, or  foi 
a  strange  or  entirely  outside  purpose.not  (tone  In 
the  course  of  Walker's  management  there,  as  his 
wife's  manager,  but  for  some  purpose  over 
which  Mr,  Gunther  had  no  control,  then  it 
would  not  be  by  the  Insured — was  entirely 


proved. 

See  Onto  v.  Maatton  Go.  Mvt.  Int.  Oo.  0  N. 
Y.  489,  and  cases  there  cited;  Intvranee  Ob.  If. 
A  v.  MeDotenneU,  50  111,  120;  Aurora  Int.  Oo. 

Eddey,  55  111.  218;  Mackay  t.  Burlington  Int. 
lit  IJ.  ft 
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Co.  85  Is.  174;  Daniels  v.  HutUon  River  F.  Ins. 
Co.  12  Cush.  41T;  Sanferdv.  Meehanies  ifut.  F. 
Ins.  Co.\%C\x&.m\Bynds-T.8cl<enectadyGo. 
ifut.  Ins.  Co.  11  N.  Y.  OH;  White  v.  Mut.  As- 
surance Co.  8  Gray,  566;  SteinbaeA  v.  LaFayette 
F.  Ins.  Co.  B4N.  T.  90. 
No  violation  of  the  policy  by  the  drawing  of 


puled  of  any  such  violation  of  the  policy  sb  was 
assumed  by  this  request. 

Willinms  v.  Meefianies  and  Traders  Fire  Ins. 
Co.  54  N.  Y.  677,  579. 

Defendant  made  no  application  to  amend; 
and  us  the  defense  was  not  pleaded  dot  made 
available  by  amendment  or  a  motion  to  amend, 
the  question  was  not  In  the  case  whether  or  not 
any  such  defense  actually  existed. 

Iluntv.  Hudson  River  F.  Ins.Co.  SDuer,481: 
Dimon  v.  Dunn,  15  N.  Y.  498;  Codd  v.  Rath- 
bom,  19  N.  Y.  87;  Wright  v.  Belajkld,  25  N. 
Y.  266. 

The  defendant  insured  a  frame  hotel  and  gave 
a  .written  privilege  to  use  gasoline  gas,  gasom- 
eter, blower  and  generator.  This  permission 
involved  the  right  to  bring  gasoline  to  the  prem- 
ises and  store  it  in  a  proper  place.  It  was 
proper  for  the  court  to  charge  the  jury  as  It  did, 
as  to  what  weight  was  to  be  given  that  clause, 
and  what  right  was  given  under  tbat  privilege 
as  to  the  storage  of  gasoline.  The  court  prop- 
erly construed  the  policy  and  the  written  per- 
mission; and  that  construction  is  to  be  baaed 
upon  what  the  privilege  authorized  and  not  on 
its  exercise  or  nonexercise,  to  a  greater  or  less 
extent,  during  part  of  the  time  alter  the  policy 
was  issued. 

Home  Ins.  Co.  v.  Bait.  Warehouse  Co.  98  U. 
S.  512  (Bk.  23,  L.  ed.  869);  Bayley  v.  London 
and  L.  Ins.  Co.  4  Ins.  L.  J.  503;  Putnam  v. 
Commonwealth  Ins.  Co.  18  Blatchf .  868, 

[12ft]  Mr.  Justice  Mittthewa  delivered  the  opin- 
ion of  the  court: 

The  first  question  to  be  examined  is  whether 
the  circuit  court  erred  in  withdrawing  from  the 
Jury  the  right  to  consider  the  facts  proven  as 
to  the  drawing  of  the  oil  in  the  oil  room  after 
dark  in  the  vicinity  of  a  lighted  lamp,  which 
was  the  admitted  cause  of  the  fire,  as  constitut- 
ing a  defense  to  the  action  under  the  plead- 
ings. 

The  tenth  paragraph  in  the  answer,  setting 
up  a  separate  and  distinct  defense,  recited  two 
conditions  in  the  policy;  the  first,  that  the  as- 
sured should  not  keep  any  burning  fluid  with- 
out written  permission  in  the  policy;  the  second, 
126]  tt*at  kerosene,  carbon  oils  of  any  description, 
whether  crude  or  refined,  or  any  other  inflam- 
mable liquid,  "are  not  to  be  stored,  used,  kept 
or  allowed  on  the  above  premises,  temporarily 
or  permanently,  for  sale  or  otherwise,  unless 
with  written  permission  indorsed  on  this  policy, 
excepting  the  use  of  refined  coal,  kerosene  or 
other  carbon  oil  for  lights,  if  the  same  is  drawn 
and  the  lamps  filled  by  daylight;  otherwise  this 
policy  shall  be  null  and  void.  It  then  alleged 
a  breach  of  these  conditions,  In  substance,  as 
follows:  tbat  without  the  written  permission  of 
the  defendants,  indorsed  on  said  policies  or 
otherwise,  there  were  stored,  used,  kept  and 
allowed  on  the  Insured  premises,  benzine  or 
benzole  or  other  inflammable  burning  fluids  or 

lie  u.  s. 


quently 
the  test 


liquids,  prohibited  by  said  policies,  and  that 
the  Are  referred  to  in  the  complaint  originated 
therefrom  and  was  caused  thereby. 

It  Is  true  that  the  answer  does  not  specifically 
set  out  as  part  of  the  defense  that  kerosene  was 
kept  on  the  premises  to  be  used  for  lights,  but 
that,  in  breach  of  the  condition  which  permitted 
such  use,  it  was  drawn  after  dark  and  with  a 
lighted  lamp  near;  but  the  right  to  keep  it  and 
use  it  in  the  manner  specified  in  the  condition 
Is  an  exception  from  the  general  prohibition, 
which  forbids  the  mere  keeping  of  it  without 
written  permission;  so  that,  strictly  speaking, 
on  averment  that  the  article  was  kept  and  used 
on  the  premises,  in  violation  of  the  condition, 
includes  the  use  of  ft.  otherwise  than  for  lights, 
and  the  drawing  of  it  otherwise  than  by  day- 
light.  Under  the  allegations  of  the  answer, 
although  not  so  definite  and  certain  as  might 
have  been  required,  upon  motion  made  in  due 
time,  it  seems  to  us  It  was  competent  for  the 
defendant  to  prove  and  rely  upon  any  keeping 
and  use  of  burning  Quid  prohibited  by  (he  con- 
ditions set  out. 

Whatever  obscurity  there  wss  In  pleading  the 
defense,  considered  apart  from  the  facts  subse- 

■_  disclosed  in  evidence,  nevertheless,  all 

imony  necessary  to  Its  establishment 
was  offered  and  admitted  without  objection. 
It  was  offered  and  admitted  as  tending  to  prove 
that  there  had  been  a  breach  of  the  conditions 
of  the  policy;  and  the  whole  matter  of  the  de- 
fense was  covered  by  the  testimony,  on  exami- 
nation and  cross  examination  of  the  witnesses,  i ■  j. 
both  on  the  part  of  the  defendant  in  chief  and 
on  that  of  the  plaintiff  in  rebuttal.  On  the 
conclusion  of  the  testimony  on  both  sides  the 
matter  now  insisted  on  was  specially  called  to 
the  attention  of  the  court  by  a  request  ou  the 

Sart  of  the  defendant's  counsel  to  direct  a  ver- 
ict  for  the  defendant  on  that  ground  alone, 
when,  if  it  was  a  matter  of  surprise  to  the  op- 
posite party,  opportunity  for  meeting  it  might 
still  have  been  given;  or  If  the  pleadings  were 
considered  not  to  be  sufficiently  explicit,  an 
amendment  might  have  been  required  and 
made.  The  request  was  refused,  and  it  doss 
not  appear  from  the  record  to  have  been  on  the 
ground  that  the  defense  wss  not  within  the 
issues;  but  the  refusal  was  absolute  and  un- 
qualified. We  refer  to  it,  not  for  the  purpose 
of  intimating  that  the  court  was  bound  to  grant 
the  request,  but  because  we  think  the  matter 
ought  to  have  then  been  either  submitted  to  the 


bathe,  pleadings,  or  opportunity  for  the  pro- 
duction of  other  evidence.  By  the  course  act- 
ually taken  the  defendant  was  deprived  of  the 
benefit  of  a  defense,  legitimately  arising  upon 
the  evidence  actually  in  the  case,  admitted 
without  objection;  and  this,  we  think,  was  con- 
trary to  the  practice  as  established  under  the 
laws  of  New  York,  as  appears  from  the  cases 
cited  of  If.  T.  Cent.  Ins.  Co.  v.  Nat.  Protection 
Ins.  Co.  14  N.  Y.  85;  Wmamt  v.  Mech.  A 
Traders  Fire  Ins.  Co.  54  N.  Y.  577;  and  Wilt- 
iams  v.  Peoples  Fire  Ins.  Co.  57  N.  Y.  374. 

The  New  York  Civil  Code  of  Procedure, 
which  furnishes  the  rule  of  practice  in  such 
cases,  is  explicit  on  the  point.  In  section  539 
It  Is  provided  (hat  "A  variance  between  on  al- 
legation in  a  pleading  and  the  proof  is  not 
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material,  unless  It  has  actually  misled  the  ad- 
verse party  to  hit  prejudice  In  maintaining  his 
action  or  defense  upon  the  merits.  If  a  party 
insists  that  he  has  been  misled,  the  fact  and  the 
particulars  In  which  he  has  been  misled  must 
be  proved  to  the  satisfaction  of  the  court. 
Thereupon,  the  court  may  in  its  discretion 
order  the  pleading  to  be  amended  upon  such 
terms  as  it  deems  just."  And  section  MO  de- 
clares that  "When  the  variance  is  not  material, 
as  prescribed  in  the  lust  section,  the  court  may 
direct  the  fact  to  be  found  according  to  the 
evidence,  or  may  order  an  immediate  amend- 
ment without  costs." 

There  are  other  errors,  however,  in  the  charge 
to  the  Jury  equally  fatal  to  the  judgment,  which, 
as  the  case  must  be  remanded  for  a  new  trial, 
it  becomes  important  to  point 


tionsof  the  policy  if  they  should  find  a  half  bar- 
rel of  benzine  was  stored  by  direction  of  Walk- 
er in  the  oil  room,  unlets  they  should  also  find 
that  he  acted  by  the  express  or  Implied  author- 
ity of  the  assured ;  that  is,  unless  in  doing  SO  he 
was  acting  In  the  management  of  the  property 
as  the  agent  of  Us  wife,  and  within  the  limits 
of  the  authority  conferred  upon  him  for  the 
purpose  of  managing  the  property  according  to 
the  terms  and  purposes  of  her  tenancy;  and  t 


cordingly  the  jury  was  told  that  if  he  had 
brought  the  prohibited  article  on  the  premises, 
not  for  the  legitimate  use  of  the  hotel,  but  for 


_u  outside  purpose,  it  constituted  no  defense. 
The  outside  purpose  referred  to  was  suggested 
by  some  testimony  that  the  benzine  was  brought 
for  the  purpose  of  being  used  in  lighting  an  ad- 
jacent grove  for  a  picnic.  Whether  this  use 
was  for  the  entertainment  of  the  guests  of  the 
hotel,  or  to  attract  custom,  does  not  appear 
from  the  evidence;  but,  in  any  view,  we  think 
the  construction  of  the  policy,  on  which  the 
charge  to  the  jury  was  based,  was  erroneous. 

One  of  the  conditions  of  tbe  policy  is,  that  if 
the  assured  shall  keep  or  use  any  of  the  prohib- 
ited articles  without  written  permission, it  shall 
be  void;  another  is.  that  the  articles  named 
"are  not  to  be  stored,  used,  kept  or  allowed  on 
the  above  prem ises,  temporarily  orpermanently, 
for  sale  or  otherwise,  unless  with  written  per- 
mission indorsed  on  tbe  policy,'' etc. 

A  violation  of  these  prohibitions  by  anyone 


prohibited;  snd  if  they  are  brought  upon  the 
premises  in  violation  of  the  policy  by  one  in 
whose  possession  and  control  the  latter  have 
been  placed  by  the  insured,  he  assumes  the  risk 
which  tbe  Company  has  refused  to  accept  In 
our  opinion  the  defendant  In  error  was  charge- 
able with  the  acts  of  Walker  if  he  brought  upon 
the  insured  premises  and  stored  in  tbe  oil  room 
any  of  tbe  prohibited  articles,  although  they 
were  not  Intended  to  be  used  on  the  premises, 
but  for  lighting  a  neighboring  grove  for  a  pic- 
nic. Walker  was  in  no  sense  a  stranger  or  a 
trespasser.  With  his  wife  he  was  in  the  lawful 
occupation  of  the  premises  and,  with  the  im- 
plied assent  of  the  insured  at  least, wss  intrusted 
with  tbe  control  and  management  of  them. 
And  under  the  terms  of  the  conditions  in  this 
680 


f  ng  that  wbJchTif  done,  the  Company  had  stip- 
ulated that  It  would  not  be  liable.  The  Insured 


the  insured  premises  to  another  the  latter  bo- 
came  his  representative,  for  whom  he  must  an- 
swer ss  for  himself. 

This  construction  of  such  a  condition  is  well 
supported  by  authority.  EeUsy  v.  Woreetter 
Mutual  Fire  Iniuranet  Company,  97  Mass.  884. 
In  this  case  it  was  held  that  "A  policy  of  insur- 
ance obtained  upon  a  building  by  the  owner, 
and  containing  a  proviso  that  It  shall  be  void  If 
the  building  shall  be  occupied  or  used  for  un- 
lawful purposes,  is  avoided  by  a  tenant's  use 
of  the  building  for  an  unlawful  purpose,  even 


nature  as  to  fall  within  the  terms  of  the  provis- 
ion, and  In  the  others  the  knowledge  or  assent 
of  the  assured  was  expressly  required  In  order 
to  avoid  the  policy." 

In  New  York  it  has  been  the  settled  law  since 
the  case  of  Duncan  v.  Bun  Fire  Inturanee  Com- 
pany, 6  Wend.  4"8.  In  Mead  v.  Xortftweitern 
In*.  Co.  7  N.Y.  SSO,  ft  was  said,  In  such  a  case: 
"  It  is  equally  unimportant  that  tbe  respondent 
was  ignorant  that  such  business  was  carried  on; 
the  question  whether  a  warranty  has  been  bro- 
ken can  never  depend  upon  tbe  knowledge  or 
ignorance  or  intent  of  tbe  party  making  it, 
touching  the  acts  or  the  fact  constituting  tbe 
breach.  Matoon  v.  Farm  Buildings  In*.  Co. 
78  N.Y.  810. 

In  Fire  Auociation-v.  WiOiamxm,  28  Pa  St 
IBS,  tbe  Supreme  Court  of  Pennsylvania  said: 
"  Neither  is  ft  material  that  the  landlord  did  not 
know  that  his  tenant  kept  gunpowder.  His  con- 
tract with  the  insurance  company  was  that  it 
should  not  be  kept  without  permission,  and  It 
was  his  business  to  see  that  his  tenants  did  not 
violate  the  contract  In  this  respect"  Ditld  v. 
Adams  Co.  Mutual  In*.  Co.  68  Pa.  St.  448;  How- 
ett*  Bert.  t.  Baltimore  EqaitabU  Society,  It 
Md.877. 

The  circuit  court  also  erred  in  the  charge 
to  the  jury  that  under  the  circumstances  dis- 
closed by  the  evidence  it  was  no  breach  of  the 
conditions  of  the  policy  to  have  In  the  oil  room 
a  quantity  of  gasoline  although  not  intended  for 
use  in  tbe  gas  apparatus,  the  use  of  which  had 
in  fact  been  discontinued,  if  tbe  oil  room  was 


The  only  direct  evidence  In  the  case,  as  to 
the  usual  and  suitable  place  for  the  keeping  of 
gasoline  when  used  in  such  an  apparatus,  was, 
that  it  should  be  deposited  at  once  in  the  appa- 
ratus itself,  one  put  of  which  is  a  generator 
where  atmospheric  air  is  carbonized  oy  being 
forced  through  the  gasoline.    But  waiving  any 

auestion  on  that  point,  it  is  clear  that  the  priv- 
ege  Indorsed  on  the  policy,  In  the  following 
terms:  "To  use  gasoline  gas — gasometer, blower 
and  generator  being  underground  about  sixty 
feet  from  main  building,  in  vault;  no  heat  em- 
ployed in  process,*'  did  not  unction  the  keep- 
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lug,  using  or  itorlug  of  gasoline  or  Its  equi' 
lent,  burning  fluid  or  oil,  except  for  actual  use 
In  thai  gaa  apparatus.  There  is  no  express  per- 
mission to- keep  gasoline  given  In  the  words  of 
the  privilege.  Such  permission  Is  Implied  only 
when  and  because  the  use  of  gasoline  Is  neces- 
sary to  the  enjoyment  of  the  privilege.  Other- 
wise and  for  all  other  purposes  and  uses.  It  is 
expressly  prohibited.  The  Implication  cannot 
be  extended  beyond  the  necessity  for  a  fair  and 
reasonable  exercise  of  the  privilege  granted. 

But  the  evidence  on  the  trial  was  uncontra- 
dicted, that  at  the  time  of  the  lire  and  for  nearly 
a  year  previously  the  use  of  the  gas  apparatus 
had  been  discontinued.  The  plaintiff  below 
[131]  hlmselftestlfledthatltwasnot  used  during,  the 
season  of  1879,  and  that  its  use  bad  been  pur- 
posely discontinued.  Andtheprivilegeindoreed 
on  one  of  the  policies  "to  use  kerosene  oil  for 
lights,  lamps  to  be  filled  and  trimmed  by  day- 
light only,"  and  "  to  keep  not  exceeding  five 
barrels  of  kerosene  oil  on  said  premises,  was 
dated  September  17, 1876,  a;  the  time  when,  ac- 
cording to  the  testimony  of  the  plaintiff,  the  use 
of  the  apparatus  for  lighting  the  premises  by 
means  of  gas  from  gasollna  ceased  at  the  end 
of  the  season  of  18787 

It  Is,  of  course,  not  to  be  denied  that  this  did 
not  supersede  the  privilege  to  use  tbe  gasoline 
apparatus,  and  that  this  privilege  had  not  been 
otherwise  exhausted  or  withdrawn.  The  in- 
sured had  the  right  at  any  time  to  resume  Its 
exercise,  and  in  doing  so  would  have  been  jus 
tilled  in  obtaining,  keeping,  storing  and  using, 
in  the  accustomed  manner,  the  necessary  quan- 
tity of  gasoline  for  supplying  It.  This  is  Im- 
plied in  the  grant  of  the  privilege.  But  if  the 
firivllege  itself  is  not  actually  exercised,  no  such 
implication  arises;  and  the  prohibition  against 


don,  must  have  ft     ._      .  .       , 

fore,  lu  the  court  to  instruct  the  Jury  that  tbe 
naked  privilege  to  use  a  gas  apparatus,  not  act- 
ually exercised,  nor  Intended  to  be  exercised, 
but  in  fact  abandoned,  justified  the  Insured  In 
keeping  and  storing  gasoline,  in  any  quantity, 
in  any  place,  or  for  any  time. 

The  judgment  of  (As  Circuit  Court  is,  there- 
fore, for  thete  reatont  reverted;  and  the  came  it 
remanded,  with  direction*  togrant  a  new  trial. 
Trneoopj.   Test; 

Jaw*  H.  HoKeoncT,  dark.  Sop.  Oowt,  O.  B. 


ROBERT  0.  HB WITT,  Appt,, 

t. 

LEWIS  S.  FILBERT  *t  al 

(Set  &  a  Reporter*!  ed.  Ut-MU 

Practice — citation  necettary  toappeal. 


A  ettadan  h  one  of  the 
appeal     ■ 

la  made  returnable,  the  appeal  beoomea  Inoperative* 
Submitted  Dee,  7, 1886.    Decided  .Dec.  91, 1886. 


eot  tha«oeBsai7  elements  olan 
■r  the  tens,  and  ft  it  is  not  issued 
e  the  and  of  tho  term  to  which  It 


l  District  of  Columbia. 
On  motion  to  dismiss  for  want  of  a  citation. 
116  U.  ft. 


The  case  Is  sufficiently  stated  by  the  court 

Metert.  VTva.  F.  Bbtttingly  and  C.  C. 
Colo,  for  appellee,  in  support  of  motion: 

A  citation  was  necessary  because  the  second 
appeal  was  not  at  the  same  term  at  which  the 
decree  appealed  from  was  entered. 

TOtotofo*  v.  U.  8.  8  How.  00  (47  TJ.  6.  bk.  13, 
L.  ed.  836);  Dodge  v.  Knowla,  114  U.  &.  480 
(Bk.  30,  L.  ed.  806). 

In  this  case  it  was  also  necessary  because  the 
security  wss  not  offered  or  approved  until  after 
the  expiration  of  the  term  at  which  the  appeal 
was  granted. 

Sage  v.  R.  B.  Co.  SB  TJ.  8.  713  (Bk.  34,  L. 
ed.  641);  Eatkint  v.  St.  L.  etc.  B.  Co.  100  U. 
S.  108  (Bk.  37,  L.  ed.  878);  B.  R.  Oo.v.  Stair, 
100  U.  S.663  (Bk.  95,  L.  ed.  687). 

A  citation  being  necessary,  the  failure  to  have 
one  signed  and  served  Is  fatal  to  the  appeal. 

Wi&m  v.  Daniel,  8  DoIL  401  (8  U.  8.  bk.  1. 
L.  ed.  AM);  Lloydr.  Alexander,  1  Crunch, 883 
(3  TJ.  8.  bk.  3,  L.  ed.  187);  Kx  parte  CrenjAav, 
1G  Pet.  119  (40  0.  8.  bk.  10,  L.  ed.  683);  Villa- 
botot  v.  U.  8.  8  How.  00  (47  U.  6.  bk.  13,  L.  ed. 
858);  U.  8.  v.  Curry,  0  How.  106  (47  TJ.  S.  bk. 
13,  L.  ed.  863);  Bacon  v.  Hart,  1  Black,  88  (88 
U.  8.  bk.  17,  L.  ed.  52):  Cattro  v.  U.  8  9 
Wall.  46(70  U.  8.  bk.  18,  L.  ed.  168);  Alrtto  v. 
U.S.  6  Wall.  834  (73  U.  S.  bk.  18,  L.  ed.  493); 
Wathington  v.  Denniton,  6  Wall.  403  (78  U.  8. 
bk.  18,  L.  ed.  868);  Sage  v.  R.  B.  Co.  90  TJ.  H. 
713  (Bk.  24,  L.  ed.  841);  B.  B.  Co.  v.  Blair, 
100  U.  8.  661  (Bk.  23,  L.  ed.  687);  Battint  v. 
St.  L.  etc  B.  Co.  100  TJ.  8.  106  (Bk.  37,  L. 
ed.  878);  Dodge  v.  Enowlet,  114  TJ.  S.  480  (Bk. 
"  L.  ed.208\ 


where  it  Is  repaired  by  law  Is  not  essential  v. 

the  Jurisdiction  of  this  court. 

Edmonton  v.  Bloomthire,  7  Wall.  808  (74  TJ. 
8.  bk.  10.  L.  ed.  01):  Fevgh  v.  Davit,  110  U.  3. 
337  (Bk.  28,  L.  ed.  137). 

This  court  has  repeatedly  held  that  the  giving 

'  a  bond  was  not  essential  to  the  perfecting 
of  an  appeal. 

Bxparte  MBumtket,  etc.  B.  B.  Co.  6  Wall 
188(72  U.  8.  bk.  18,  L.  ed.  676);  Seymour  v. 
Freer,  5  Wall.  833  (73  TJ.  8.  bk.  18.  L.  ed.  564). 

Citation  Is  merely  notice  to  the  opposite  party 

iat  an  appeal  has  been  taken,  and  may  be 
waived  by  the  appellee  or  his  counsel;  arm  it  is 
absol  utely  waived  by  the  appearance  of  counsel. 

C.  8.  v.  Tatet,  6Bow.  608  (47  TJ.  S.  bk.  «. 
L.  ed.  578);  Carroll  v.  Dortey,  30  How.  204  (61 
0.  8.  bk.  16,  L.  ed.  80S);  Dayton  v.  Lath,  94 
D.  8.  113  (Bk.  84,  L.  ed.  S3);  Chic.  dtfacR. 
B.  Co.  t.  Blair,  100  TJ.  6.  661  (Bk.  35,  L.  ed. 


court  allowed  at  the  proper  term  it . 

granted  until  an  opportunity  to  give  the  req- 
uisite notice  has  been  furnished. 
Dodge  v.  Enowlet,  tupra. 

Mr.  Chief  Juttiee  Wait*  delivered  the  opin- 
ion of  the  court: 

This  Is  a  motion  to  dismiss  an  appeal  for 
want  of  a  citation.  The  facta  are  these;  A  de- 
cree was  entered  by  the  Supreme  Court  of  the 
District  of  Columbia  on  the  31st  of  November, 

M,yGooQlewi 


J5" 


142-145 


Supreme  Coubt  or  the  United  States. 


Oct.  1 


1883,  dismissing  the  bill  in  a  suit  between 
Robert  C.  Hewitt,  complainant,  and  Lewis  6. 
Filbert  and  others,  defendants.  On  the  same 
day  an  appeal  was  allowed  in  open  court,  but 
tbat  appeal  was  never  docketed  in  this  court  by 
the  appellant.  It  was,  however,  docketed  by 
theappellee,  and  dismissed  under  Rule  9, on  the 
15th  of  October,  1S83,  but  the  mandate  was  not 
S1  sent  down  until  March  25, 1885.  In  the  mean- 
J  time,  on  the  26lh  of  June,  1884,  Hewitt  ap- 
peared in  the  Supreme  Court  of  the  District, 
at  general  term,  and,  on  hie  ex  parte  applica- 
tion, an  order  was  entered  allowing  mm  a 


which  this  order  was  made,  and  on  the  18th  of 
August,  a  bond  was  approved  by  one  of  the 
justices  and  filed  in  the  office  of  the  clerk  of 
that  court.  The  case  was  docketed  in  this  co— ■ 
on  the  30th  of  August,  1884,  but  no  citation 
ever  been  Issued  or  served. 

Except  in  cases  of  appeals  allowed  in  open 
court  during  the  term  at  which  the  decree  ap- 
pealed from  was  rendered,  a  citation  returnable 
at  the  same  term  with  the  appeal  or  writ  of  er- 
ror is  necessary  to  perfect  our  jurisdiction  of 
the  appeal  or  the  writ,  unless  ft  has  been  in 
some  proper  form  waived.  The  San  Pedro,  3 
Wheat.  143  [15  U.  S.  bk.  4.  L.  ed.  305];  Tea- 
ten  v.  Lenox,  7  Pet  320  [83  U.  3.  bk.  8,  L.  ed. 
064];  ViUabolofi.  United  Statu,  6  How.  90  [47 
U.  S.  bk.  12,  L.  ed.  8581;  United  State*  v. 
Curry,  Id.  Ill  [47  U.  S.  bk.  12,  L.  ed.  865]; 
Cattrov,  United  States,  9  Weil.  60  [70  U.S. bk. 
18,  L.  ed.  1681;  AMto  v.  United  State*,  5  Wall. 
824  [72  U.  S.Ms.  18,  L.  ed.  492], 

In  Daytonv.  Lath,  04 U.  B.  112  [Bk.  24,  L. 
ed.  381,  it  was  held  that  if  a  citation  was  act- 
ually Issued  but  not  served  before  the  first  day 
□f  the  term  to  which  it  was  returnable,  leave 
might  be  granted  to  make  the  service  during 
that  term.  In  this  way  the  language  of  the 
court  in  YiOaMo*  v.  United  States,  and  United 
State*  v.  Ourry,  which  seemed  to  require  service 
as  wellasissueof  the  citation  before  the  re 
day  of  the  appeal  or  writ  of  error,  was  to  I 
extent  qualified;  but  the  authority  of  those 
cases  as  to  the  necessity  of  an  actual  issue  of 
the  citation  and  service  before  the  end  of  the 
return  term  was  in  no  way  impaired.  On  the 
contrary,  it  was  fully  recognized.  So  in  Chie. 
APM.R.R.  Oo.  v.  Blair,  100  U.  S.  661  [Bk. 
25,  L.  ed.  087],  where  an  appeal  was  allowed  in 

ri  court  at  a  term  subsequent  to  that  in  which 
decree  appealed  from  was  rendered,  but 
when  the  solicitors  of  the  appellee  were  present 
and  had  actual  notice  of  what  was  done,  leave 
was  granted  to  issuea  citation  and  have  it  served 
during  the  return  term  of  the  appeal. 

Appeals  allowed  by  the  court  in  session  and 
acting  judicially  at  the  term  when  the  decree 
41  was  rendered  have  always  been  given  a  differ 
*  ent  effect  from  appeals  allowed  after  the  term 
or  writs  of  error.  Thus,  in  Reily  v.  Lamar,  2 
Cranch,  849,  decided  In  1805.  only  two  years  after 
the  Act  allowing  appeals  in  cases  of  equity  and 
admiralty  and  maritime  jurisdiction  was  pasted, 
[agtotatL.244,  chap.40,sec.  2],it  was  stated  by 
Chief  Jutlice Marshall  "to  be  tie  opinion  of  the 
court  that,  the  appeal  having  been  prayed,  pend- 
ing the  court  below,  a  citation  was  not  neces- 
sary; and,  therefore,  the  case  was  properly  be- 
fore the  court "  without  a  citation. 


Ithas  since  been  decided thatif  trie  appeal  is 
allowed  in  open  court  at  the  term,  but  the  ap- 
peal bond  is  not  accepted  until  after  the  term, 
acitationwill  be  necessary  to  bring  in  thepartles. 
Sagev.  Cent.  R.  B.  Co  96  U.  S.  715  [Bk.  34.  L. 
ed.  6481.  But  if  an  appeal  allowed  in  such  a 
way  is  docketed  In  this  court  at  the  return  term 
our  jurisdiction  of  the  appeal  becomes  perfect, 
and  what  remains  to  be  done  to  get  in  the  parties 
is  matter  of  procedure  only,  and  not  jurisdic- 
tional so  far  as  the  bringing  of  the  appeal  is  con- 
cerned. Dodge  v.  Knowlet,  114  U.  8. 488  [Bk. 
29,  L.  ed.  296].  As  was  said  in  that  case: 
"The  judicial  allowance  of  an  appeal  in  open 
court  at  the  term  in  which  the  decree  has  l>een 
rendered  is  sufficient  notice  of  the  taking  of  an 
appeal.  Security  1b  only  for  the  due  prosecu- 
tion of  the  appeal.  The  citation,  if  security  is 
taken  out  of  court  or  after  the  term,  is  only 


failure  to  furnish  the  security  before  the  ad- 
journment. It  is  not  jurisdictional.  Its  only 
purpose  Is  notice.  If  by  accident  ft  has  been 
omitted,  a  motion  to  dismiss  an  appeal,  allowed 
In  open  court  and  at  the  proper  term,  will  never 
be  granted  until  an  opportunity  to  give  the 
requisite  notice  has  been  furnished;  and  this, 
whether  the  motion  was  made  after  the  expira- 
tion of  two  years  from  the  rendition  of  the  de- 
cree or  before."  The  reason  of  this  is  that  the 
allowance  by  the  court  in  session  before  the  end 
of  the  term  at  which  the  decree  was  rendered, 
and  when  both  parties  are  either  actually  or 
constructively  present,  is  in  the  nature  of  an 
adjudication  of  appeal  which,  if  docketed  here 
in  time,  gives  this  court  jurisdiction  of  the  sub- 
ject matter  of  the  appeal,  with  power  to  make 
all  such  orders,  consistent  with  the  practice  ~* 


... _,    .._ furtherance  of  justice      

legal  effect  the  judicial  allowanceof  an  appeal 
In  this  way  transfers  the  cause  to  this  court,  if 
the  appellant  dockets  the  appeal  here  at  the 

E roper  time.  If  not  docketed,  the  appeal  which 
as  been  allowed  becomes  inoperative  for  want 
of  due  prosecution.  Origtby  v.  Pureed,  99  U.  8. 
606  [Bk.  26,  L.  ed.  864],  and  cases  there  cited. 
But  a  citation  is  one  of  the  necessary  elements 
of  an  appeal  taken  after  the  term,  and  if  it  la 
not  issued  and  served  before  the  end  of  the  term 
to  which  it  must  be  mode  returnable 'lie  appeal 
becomes  Inoperative.  The  rule  is  thus  stated  in 
Castro  v.  United  State*,  which  was  a  cose  of  an 
appeal  taken  after  the  term  and  in  which  s 
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allowance  of  appeal,  together  with  a  copy  of 
the  record  and  the  citation,  when  a  citation  is 
required,  must  be  returned  to  the  next  term  of 
this  court  after  the  writ  is  sued  out  or  the  ap- 
peal allowed;  otherwise  the  writ  of  error  or  the 
appeal,  as  the  case  may  be,  will  become  void, 
and  the  party  desiring  to  Invoke  the  appellate 
jurisdiction  will  be  obliged  to  resort  to  a  new 
writ  of  erroror  anew  appeal."  There  is  noth- 
ingin  any  of  the  cases  to  the  contrary  of  this. 
As  without  a  citation  or  its  waiver  we  cannot 
take  jurisdiction  of  this  appeal,  and  It  Is  con- 
ceded that  none  has  been  Issued  or  served,  and 
there  is  no  sufficient  evidence  of  a  waiver,  (As 
motion  to  ditmitt  it  granted. 
Trueoopy.    Test: 

James  H.  MoKenoay,  Clerk,  Sup.  Court,  U.  S. 
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Co  TLB  T.  Davis. 
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JOHN  P.  COTLE,  Appt., 

HENRY  S.  DAVIS,  et  al. 

(800  3.  a  Keportcr's  ed.  109-113.) 


e  It  and  to  operate  only  as  a  mortgage, 
mo»i  ou  clear,  unequivocal  and  convincing-,  or  the 
presumption  that  the  Instrument  la  what  It  pur- 


u  In  favor 

._        m  It  appears 

rtdernble  disproportion  between  the  prioe 
the  value  of  the  property. 


conveyance 


The  history  and  facts  of  toe  CAM  appear  In 
the  opinion  of  the  court. 

Matrt.  Ben}.  F.  Butler  and  O.  D.  Bar- 
rett, for  appellant 

Mettrt.  Welter  D,  David  ge  and  Henry 
E.  Davit,  for  appellees: 

Although  a  deed  absolute  on  Its  face  may  be 
shown  by  parol  to  have  been  intended  as  a 
mortgage,  it  la  necessary  to  show  facto  and  cir- 
cumstances ilthon  the  instrument,  raising  art 
equity  superior  to  its  terms. 

Fierce  v,  Robinson,  18  Cat  118. 

Something  more  must  be  established  than  an 
alleged  verbal  agreement  controlling  the  intent 
as  expressed  by  the  instrument. 

BladoeeU  v.  Oterby,  6  Ired.  Eq.  Mi. Kelly  v. 
Bryan,  6  Ired.  Eg.  388;  Brother**.  Barrill,  2 
Jones,  Eq.  209;  Olitton  v.  Hill.  3  Jones,  Eq. 
236.  See  also  Todd  v.  Campbell,  83  Pa.  St,  200; 
Rhine*  v.  Baird,  41  Pa.  St.  363;  Hainei  v. 
Thornton,  70  Pa.  8t  484;  SutnAen  v.  Cu&man, 

asm.  186. 

1 '  The  burden  rests  upon  the  moving  party  of 
overcoming  the  strong  presumption  arising 
from  the  terms  of  a  written  Instrument.  If  the 
proofs  are  doubtful  and  unsatisfactory,  if 
there  Is  a  failure  to  overcome  this  presump- 
tion by  testimony  entirely  plain  and  convincing 
beyond  reasonable  controversy,  the  writing 
will  be  held  to  express  correctly  the  intention 
of  the  parties." 

ffotrland  v.  Blake,  97  U.  S.  024  (Bk.  24,  L. 
ed.  1027);  N.  Mut.  Life Ineuranee  Co.  v.  Ifeleon, 
103U.  8.  644(Bt.36.  L.  ed.  186);7btMM  v.Du- 
taU.  100  U.  S.  678  (Bk.  27,  L.  ed.  1036). 

Mr.  Juetice  Bla.tch.ford  delivered  the  opin- 
ion of  the  court: 

This  Is  an  appeal  from  a  decree  of  the 
Supreme  Court  of  the  District  of  Columbia, 
made  In  General  Term,  July  6, 1880,  dismiss- 
ing the  bill  of  complaint,  in  a  suit  in  equity 
brought  by  John  F.  Coyle  against  Henry  8. 
Davis,  William  E.  Spalding  and  William  W. 


Of  abtolute  am- 
is v.  Alexander, 
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j4dm(saft>ltMy  of  parol  evidence  in  luth  cruet.   See 
Hughes  v.  Edwards.  SUill  Wheat.),  410,  bk.  0, 113, 


Rapley.  The  bill  was  filed  May  34,1869,  tore- 
deem  a  parcel  of  land  in  the  City  of  Washington 
alleged  to  be  covered  by  a  mortgage  held  by 
the  defer  dun  t  Davis.  The  substantial  over- 
ments  of  the  bill  are,  that  Coyle,  Spalding  and 
lioplcy,  In  April,  1863,  purchnsed  the  land  a* 
tenantslnconnnon.nud  ft  was  by  their  mutual 
consent  deeded  to  Rap  ley;  that  Coyle's  share 
was  incumbered  by  a  deed  of  trust  executed  at 
security  for  a  loan  made  to  Coyle  by  one 
Rlggs;  that,  in  order  to  pay  Rlggs,  Coylo,  in 
June,  1866,  applied  to  Davis  for  a  loan  of 
$6,000;  that  Davis  had,  for  a  long  time,  made 
many  professions  of  warm  friendship  for 
Coyle,  and  of  willingness  and  desire  to  serve 
him,  and  bad  acquired  Coyle's  full  confidence; 
and,  upon  such  application,  offered  to  make  to 


Rapley,  In  respect  of  the  land;  and  aa  secur- 
ity for  the  loan  asked  a  mortgage  on  Coyle's 
undivided  one  third  of  the  land,  which  would 
thus  be  free  from  all  Incumbrance  and  Indebt- 
edness; and  suggested  that  a  statement  of 
Coyle's  accounts  with  Spalding  and  Rapley  be 
furnished  to  Mm,  Davis;  that  on  or  about 
June  12,  1866,  Davis  was  furnished  with  a 
written  instrument  sigued  by  Spalding  and 
Rapley,  fully  setting  forth  Coyle's  account  In 
respect  of  the  land;  that  thereupon  Davis,  well 
knowing  that  one  third  interest  in  the  land  [u 
was  worth  about  $30,000,  and  would  increase 
in  value,  urged  Coyle  to  take  a  loan  from 
bim  of  about  $17,000,  in  order  to  settle  his  ac- 
count with  Spalding  and  Rapley  as  well  aa 
pay  bis  debt  to  Riga*,  and  to  give  him.  De- 
vis,  a  mortgage  on  Coyle's  interest,  as  secur- 
ity; that  as  inducement  to  this  course,  Davis 
represented  that  the  arrangement  proposed  by 
him  would  be  freer  from  complication  (hen 
any  other,  and  would  give  him  an  independ- 
ent security  for  the  loan;  and  that  his  busi- 
ness as  well  as  his  desire  to  serve  Coyle 
would  afford  him  opportunity  to  effect,  for 
the  benefit  of  Coyle,  a  highly  advantageous 
sale  of  said  interest  in  the  premises,  from  the 

Sroceeds  of  which  he  could  retain  the  balance 
ue  on  his  loan  and  pay  over  the  residue  to 
Coyle;  and  that  this  arrangement  would  tend 
to  the  benefit  of  both  parties:  that  Coyle  ac- 
ceded to  the  proposition,  and  Davis  loaned  to 
Coyle  $17,699.46.  by  advancing  $6,000  to  pay 
the  debt  to  Riffgs,  and  assuming  the  payment 
to  be  made  as  it  should  fall  due,  of  the  unpaid 
balance  on  Coyle's  one-third  interest,  via: 
$11,669.46;  that  as  security  for  the  loan,  Davis 
took  a  mortgage  on  Coyle's  undivided  one  third 
of  the  land,  in  the  manner  following,  to  wit: 
RapleyandCoyle,onoraboutJuly6,  1866,  con- 
veyed to  Davis,  Coyle's  undivided  one-thlrdin- 
tercst  in  the  land,  by  a  deed  absolute  In  form, 
but  the  force  and  operation  of  which  were  de- 
feated by  the  understanding,  agreement  and 
contract  between  Coyle  and  Davis,  that  the 
deed  was  executed  as  security  for  the  loan ;  and 
that  between  the  parties  the  conveyance  should 
have  the  operation,  force  and  effect  of  a  mort- 
gage, and  none  other;  and  that  Davis  should 
enter  upon  and  take  possession  of  the  mortgaged 
property,  as  security  for  the  loan  and  subject  to 
an  account  for  Its  rents  and  profits,  and  when- 
ever Coyle  should  offer  to  redeem  the  property 
an  account  should  be  had  in  respect  of  the  rente 
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nud  proflla,  received  by  Davis,  on  the  one  hand, 
and  of  Coyle'a  debt,  principal  and  interest,  on 
the  other  nand,  and  on  proffer  of  payment  of 
the  sum  thus  found  due,  If  any,  from  Coylc  to 
Daris,  Davis,  by  conveyance  of  the  property 
to  Coyle,  should  surrender  possession  of  it  to 
Coyle;  and  while  Davis  should  continue  in  pos- 
session as  mortgagee,  if  he  should  have  an  op- 
.  port  unity  to  effect  an  advantageous  sale  of  the 
'  property,  he  should  do  so  for  the  benefit  of 
Coyle,  and  should  convey  title  to  it  and  receive 
the  purchase  money  and  deduct  the  balance,  If 
any,  due  on  the  loan,  over  and  above  the  rents 
and  profits  meanwhile  received  by  him,  and 
pay  over  the  residue  to  Coyle;  and  that  Davis 
went  into  possession  of  the  property  and  had 
received  its  rents  and  profits  for  three  years, 
and  had  frequently  admitted  that  the  transac- 
tions between  him  and  Coyle  were  as  above  set 
forth. 

The  answer  of  Davis  alleges  that  Rapley,  on 
Inking  a  conveyance  of  the  land,  incumbered 
It,  by  a  deed  of  trust,  with  a  debt  of  $20,000.  to 
secure  unpaid  purchase  money,  which  was 
not  paid  when  the  deed  from  Coyle  to  Davis 
wns  made;  and  that  at  that  time  there  was  a 
further  Incumbrance  on  Doyle's  Interest  of 
$4,100  as  a  debt  to  Riggs,  secured  by  a  deed 
of  trust  of  that  Interest.  It  denies  the  allega- 
tions of  the  bill  as  to  the  application  for  a 
loan  or  the  offer  of  a  loan  or  the  asking  for 
n  mortgage,  or  tbe  suggesting  or  furnishing  of 
a  statement  of  account,  and  all  the  other  alle- 
gations of  the  bill  as  to  the  making  of  a  loan 
or  nf  n  mortgage,  or  of  a  deed  as  security 
for  ii  loan  or  as  a  mortgage.  It  alleges  the 
facts  to  be  that,  about  six  or  eight  weeks  be- 
fore Uie  making  of  the  deed  to  Davis,  be  was 
applied  to  by  one  Winder,  acting  as  agent  for 
Coyle,  to  make  a  loan  to  Coyle,  to  be  secured 
by  a  deed  in  fee  of  Coyle'a  interest  in  the  prop- 
el ly,  which  application  was  rejected,  and  it 
wns  renewed  in  person  hy  Coyle,  with  the 
same  result;  that  when  Coylc  renewed  it,  he 
exhibited  to  Davis  a  paper  purporting  to  show 
the  cost  of  the  property  and  die  money  value 
ol  the  one-third  interest  of  Coylc,  after  de- 
ducting tbe  balance  due  by  him  on  account 
of  such  interest,  and  $6,066.66  as  one  third 
of  the  unpaid  purchase  money;  that,  after- 
wards Coyle  proposed  to  Dnvis  to  sell  his  in- 
tcrest  to  him  for  180,000,  but  he  rejected  that 

Eiposition  and  finally,  in  July,  1866,  offered 
yle  #IH,000  in  cosh  for  such  interest,  wbicb 
offer  Coyle  accepted;  that  Davis  insisted  that 
before  tbe  purchase  money  should  be  paid  the 
account  of  Coyle  In  respect  of  the  property 
should  be  settled;  that  thereupon  the  indebted- 
ness of  Coyle  to  Spalding  and  Rapley  in  re- 
spect of  the  property  was  ascertained,  by  a  set- 
|Si  tlemenl  dated  July  7,  1866,  a  copy  of  which  is 
annexed  to  the  answer,  to  be  $6,258.71;  that 
Davis  paid  tbe  $0,358.71  to  Spalding  and 
Ihiplcy,  and  paid  to  Riggs  what  was  due  to 
kirn,  and  paid  the  balance  In  cash  to  Coyle, 
less  the  $6,066.66,  which  was  reserved,  with 
1hc  approbation  of  Coyle,  to  pay  his  shore  of 
Ibe  unpaid  purchase  money,  and  was  after- 
wards paid  by  Dnvis;  thoton  Juiv  7,  1868,  Da- 
vis received  from  Coyle  a  deed  executed  by 
Coyle  and  Rapley  ana  their  wives,  conveying 
to  him  in  fee  simple  the  one-third  interest  of 
Coyle;  that  he  took  possession  of  it  and  has  re- 
IM 
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ceived  its  rents  and  profits,  as  absolute  owner, 
recognized  as  such  by  Coyle  and  his  cotenants; 
that  Coyle'a  interest  at  the  time  Davis  pur- 
chased it  was  not  worth  $30,000,  and  Coyle 
never  asked  from  Davis  more  than  $20,000  for 
it;  and  that  Davis  never  admitted  that  he  was 
mortgagee  In  possession  in  respect  of  Coyle'* 
interest. 

The  volume  of  proof  taken  on  the  issue  thus 
raised  is  large,  and  the  evidence  is  contradic- 
tory, as  is  common  In  such  cases,  where,  ad- 
mittedly, a  loan  of  some  kind  was  at  some  time 
talked  about.  The  conveyance  lo  Davis  of  tbe 
undivided  one-third  interest  of  Coylc  being  lo 
him,  his  heirs  and  assigns,  forever,  with  a  cov- 
enant of  warranty  ana  without  a  defeasance, 
either  in  the  conveyance  or  in  a  collateral  pa- 
per, the  parol  evidence  that  there  was  a  debt, 
and  that  the  deed  was  intended  to  secure  it  and 
to  operate  only  as  a  mortgage,  must  be  clear, 
unequivocal  and  convincing,  or  the  presump- 
tion that  tbe  Instrument  Is  what  it  purports  to 
be  must  prevail.  This  well  settled  rule  of 
equity  Jurisprudence  wns  applied  by  this  court 
In  Jlowland  v.  Blake.  97  TJ.  S,  624,  636  [Bk.  24. 
L.  ed.  1037, 1028].  The  case  stated  in  the  bill 
herein  is  not  supported  by  the  weight  of  the 
evidence.  On  tho  contrary,  It  sustains  the  al- 
legations of  the  answer.  Especially,  the  force 
of  the  letter  of  Coyle  to  Davis,  of  June  11, 
1867,  is  not  broken  by  any  satisfactory  ex- 
planation. It  would  serve  no  useful  purpose 
to  discuss  the  testimony  at  length.  There  is 
but  one  point  to  which  it  is  needful  to 
refer.  Great  stress  is  laid,  in  cases  of  this 
kind,  on  inadequacy  of  consideration,  where 
there  is  a  considerable  disproportion  between 
tbe  price  paid  and  the  real  value  of  the  prop- 
erty. RvmUv.Swthnrd,  13  How.  189,148  [58 
D.  S.  bk.  13,  L.  ed.  037,  931],  There  is  testi- 
mony on  both  sides,  on  the  question  of  dis- 
rtion,  in  this  cose.     But  lb 

a  very  large  on  the  part  0 

iare  of  Coyle  in  the  prope 

Mut  its  sale  value,  in  view 
tion.  There  was  a  poorly  built  and  poorly 
arranged  building  on  tbe  premises,  which  was 
incapable  of  actual  partition;  the  law  did  not 
permit  a  partition  by  a  sale  in  inttlum;  and 
Coyle's  Interest  was  a  minority  interest 
These  considerations  mode  it  difficult  of  sale 
atoll. 
Decree  affirmed. 
True  copy.   Test: 

James  U.  HoKenoey,  Clerk,  Sup.  Court,  U.  B. 
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APPEAL  from  the  Court  of  Claims. 
On  motion  to  remand. 

The  history  and  facta  of  the  case  appear  In 
the  opinion  of  the  court. 

Jfrstr*.  John  F.  Dillon,  J.  M.  Wilnon  and 
Sidney  BartUlt  for  appellant.  In  support  of 
motion. 

Mr.  John  Goods,  3olicitor-Qen.,  for  ap- 
pellee, contra. 

1 165]        Jfr.  Chief  Juttiee  Walte  delivered  the  opin- 
ion of  the  court: 

This  suit  was  brought  by  the  Union  Pacific 
Railway  Company  against  the  United  States 
under  sections  6360  and  5361  of  the  Revised 
Statutes,  to  recover  among  other  things  the 
price  of  the  transportation  of  mails  by  the 
Company  in  accordance  with  the  requirements 
of  ita  charter.    These  sections  are  as  follows: 

"Sec.  G360.  The  Secretary  of  the  Treasury 
Is  directed  to  withhold  all  payments  to  any  rail- 
road company  and  Its  aiisigns  on  account  of 
freights  or  transportation  over  their  respective 
roads  of  any  kind,  to  the  amount  of  payments 
made  by  the  United  States  for  Interest  upon 
bonds  of  the  United  States  issued  to  any  such 
company,  and  which  shall  not  have  been  reim- 
bursed, together  with  the  5  per  centum  of  net 
earnings  due  and  unapplied,  as  provided  by 
law. 

"Sec.  5361.  Any  such  company  may  bring 
suit  in  the  court  of  claims  to  recover  the  price 
of  such  freight  and  transportation;  and  in  such 
suit  the  right  of  such  company  to  recover  the 
same  upon  the  law  and  the  facts  of  the  case 
shall  be  determined,  and  also  the  rights  of  the 
United  States  upon  the  merits  of  all  the  points 
presented  by  it  in  answer  thereto  by  them;  and 
either  party  to  such  suit  may  appeal  to  the 
supreme  court;  and  both  said  courts  shall  give 
such  cause  or  causes  precedence  of  all  other 


One  of  the  principal  controversies  In  the  case 
was  as  to  what  would  be  "fair  and  reasonable 
rates  of  compensation"  for  such  transportation, 
"not  to  exceed  the  amount  paid  by  private 
parties  for  the  same  kind  of  service.  When 
the  case  was  here  on  a  former  appeal,  this 
court,  adopting  the  ruling  of  the  court  of 
claims,  said  that  it  would  be  proper  "to  look 
over  the  entire  field  of  service  in  determining 
what  was  a  fair  and  reasonable  charge  for  a 
kind  which  was  similar  to  but  not  identical 
with  any  other.     For  Instance,  if  It  should  ap- 

Er  that  the  receipts  of  passenger  cars  were 
than  the  receipts  of  postal  cars,  and  the 
[1561  coats  an('  running  expenses  no  greater,  we  are 
Inclined  to  think  that  that  fact  might  be  a 
proper  element  In  the  problem  of  estimating  the 
amount  of  fair  and  reasonable  rates  of  compen- 
sation." And  we  also  said  that  "upon  a  re-trial, 
If  the  parties  do  not  agree  upon  the  amount 
or  upon  the  rule  of  computation,  the  com- 
pensation, at  falrand  reasonable  rates,  must  be 
116  U.  8.  U.  8.,  Boor  30. 


determined  upon  a  consideration  of  all  facts 
material  to  the  Issue,  not  to  exceed  the  amounts 
paid  by  private  parties  for  the  same  kind  of 
service."  Union  Pacific  B.  R.  Go.  v.  United 
States,  104  U.  S.  667.     [Bk.  26,  L.  ed.  885]. 

' " — ;Iy,  when  the  case  went  back,  evi- 

Tered  to  show: 


and  cost  to  the  mail  service; 

3.  The  earnings  per  car  of  the  cars  employed 
in  the  passenger  service; 


4.  What  the  Company  charged  and  the  pub- 
lic paid  for  carrying  first  class  freight  on  pas- 
senger trains;  and  how  much  more  it  was  worth 
to  carry  the  same  class  of  matter  in  passenger 
trains;  and 

5.  That  connecting  roads  allowed  the  Com- 
pany on  through  business  50  per  cent  more  than 
they  themselves  received,  and  the  reason  for 
such  allowance. 

The  motion  papers  also  show  that,  before  the 
first  trial  of  the  cause,  a  stipulation  was  entered 
Into  by  the  parties  agreeing  on  the  amount  due 
the  Company  for  mall  service  In  case  one  or 
another  of  several  proposed  rules  for  estimating 
the  price  should  be  adopted  by  the  court. 

Before  the  trial  began  the  court  was  requested 
to  find  specifically  the  facta  as  to  the  several 
kinds  of  service  about  which  evidence  had  been 
furnished,  and  the  nature,  extent,  and  character 
of  the  mail  service.  The  court  did  not  comply 
with  this  request,  but  found  generally  tnat 
"The  amounts  allowed  and  retained  by  the 
Treasury  Department  for  transportation  of 
malls  *  •  •  are  a  fair  and  reasonable  compen- 
sation for  the  service,  and  not  in  excess  of  the 
rates  paid  by  private  parties  for  the  same  kind 
of  service/and  gave  judgment  accordingly. 
The  case  is  now  here  on  appeal  by  both  parties,  ■.,»»,, 
and  the  Railway  Company  has  moved  that  the  l*"J 
court  of  claims  be  directed  "to  send  up  to  this 
court  the  entire  record  In  said  case,  including 
the  Interlocutory  rulings,  and  all  the  evidence 
on  which  the  case  was  beard;"  or,  If  that  can- 
not be  done,  that  the  case  be  remanded  with  in- 
structions to  "specifically  pass  upon,  affirma- 
tively or  negatively,  each  of  said  requests,  or 
make  a  finding  of  facts  on  the  subject  embraced 
In  each  of  said  requests;"  and  that  the  court  be 
directed  to  incorporate  in  the  record  the  stipu- 
lation already  referred  to,  and  a  certain  letter 
mentioned  and  set  out  in  the  motion  papers. 

So  far  as  the  first  branch  of  the  motion  is 
concerned,  It  must  be  denied  on  the  authority 
of  MtClure  v.  United  State*,  [ante,  573]  just  de- 
cided. There  Is  nothing  in  the  statute  under 
which  this  suit  was  brought  to  show  an  Inten- 
tion by  Congress  to  allow  any  other  appeal  to 
this  court  than  such  an  one  aa  Is  given  by  the 


__ .  in  equity.  The  recovery  is  to  be  upon  the 
law  and  the  facts  of  the  case,  but  that  is  no 
more  than  Is  required  in  every  suit  at  law  or  In 
equity.  Under  our  rule  the  facts  are  to  be  set- 
tled by  the  court  of  claims,  and  an  appeal 
brings  up  for  review  only  the  decisions  of  that 
court  upon  questions  of  law  arising  in  the 
of  the  trial  or  in  the  application  of  the 
the  facta  aa  finally  found.     There  is 
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we  best  the  caw  only  on  findings  of  fact  or 

captions  to  rulings  of  the  court  in  the  progress 
of  the  trial.  Generally,  in  suite  at  law  there  is 
but  one  trial  upon  questions  of  fact. 

The  second  branch  of  the  motion  Is  also 
covered  by  the  decision  in  McClvrJt  Catt. 
The  special  findings  which  were  requested  and 
refused  related  to  mere  incidental  facts  which 
amounted  only  to  evidence,  and  were  therefore 
inadmissible  ss  part  of  the  record  to  be  sent 
here.  The  Fraud*  Wright,  106  TJ.  8.  881  [Bk. 
20,  L.  ed.  1100].  They  were  in  reality  nothing 
more  than  requests  for  a  finding  of  what  the 
evidence  was.  The  parties  seem  to  have  fol- 
lowed the  suggestion  on  the  former  appeal,  and 
58]  after  looking  over  the  entire  field  of  service 
they  brought  in  everything  which,  in  their 
opinion,  could  be  of  use  to  the  court  In  deter- 
mining what  would  be  a  reasonable  compensa- 
tion for  the  service  rendered,  subject  to  the  re- 
quirement of  the  statute  that  it  should  not  be 
more  than  was  paid  to  private  parties  for  the 
same  kind  of  service.  The  question  to  be  de- 
termined was  one  of  fact,  as  much  so  as  the 
amount  of  recovery  in  any  action  quantum 
meruit.  A  conclusion  could  only  be.  reached 
by  considering  all  the  testimony,  weighing  the 
facts,  and  estimating  their  comparative  value 
as  evidence.  This  presented  in  no  just  sense  a 
question  of  law.  Every  fact  that  was  proven 
according  to  the  motion  was  simply  evidence, 
and  as  evidence  bad  performed  its  entire  office 
when  the  facts  were  found.  It  has  no  place  In 
the  record  which  is  to  come  here  for  review. 

The  motion  it  denied. 

True  oopy.    Test: 

Jamai  B.  KciKenney ,  Clerk.  Sup.  Court, C.  8. 
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bave  a  technical  signification 

t.  Under  section  4702,  B.  B.  a  widow  is  only  enti- 
tled to  receive  the  same  pension  to  which  her  hus- 
band would  bave  been  entltledfor  a  to  ul  disability, 
aJtboug b  In  tact  he  bad  received  a  larger  pension 
because  of  a  permanent  apeofflo  disability. 

[No.  951.1 
Submitted  Nov.  «, 1886.  Bedded  Dee.  tl,  1888. 

APPEAL  from  the  Court  of  Claims. 
The  history  and  facta  of  the  case  suffi- 
ciently appear  In  the  opinion  of  the  court, 
Mr.  A,  L.  Merrlmatn,  for  appellant 
Mr.  John  L.  Blair,  for  appellee. 


By  an  Act  of  Congress  of  March  8,  1879,  tho 
Secretary  of  the  Interior  was  directed  to  place 
on  the  pension  roll  the  name  of  Ward  B.  Bur. 
nett,  and  pay  him  a  pension  of  |S0  per  month 
In  lieu  of  the  pension  then  received  by  him.  20 
Stat  at  L.  660,  chap,  290.  The  subsequent  Act  r  iboi 
of  Juno  16,  1880,  provides  that  all  soldiers  then  L  ' 
receiving  a  pension  of  $50  per  month,  under 
the  provisions  of  the  Act  of  June  18, 1874,  en- 
titled "Ail  Act  to  Increase  the  Pension  of  Sol- 
diers and  Sailors  Who  Have  Been  Totally  Dis- 
abled" (18  Stat,  at  L.  78,  chap.  208),  shall  re- 
ceive, in  lieu  of  all  pensions  then  paid  to  them 
by  the  United  States,  the  smn  of  $72  per  month; 
those  whose  pensions  were  thus  Increased  from 
$50  to  $73  per  month,  to  receive  the  difference 
between  those  sums  monthly,  from  June  17, 
1878,  to  the  date  when  that  Act  took  effect. 
91  Stat,  at  L  381,  chap.  986. 

On  the  17th  of  July,  1883,  General  Burnett 
received  from  the  Department  of  the  Interior  a 
certificate  showing  that  he  was  entitled  to  a 
pension  "  for  gun-shot  wounds  of  left  leg,  and 
rheumatism  "  at  the  rate  of  $30  per  month,  to 
commence  on  the  first  of  August,  1848,  and 
$81.25  per  month  from  June  4,  1673,  and  $50 
per  month  from  June  4,  1874,  and  $73  per 
month  from  June  17,  1878. 

By  an  Act  approved  July  35, 1883,  It  Is  pro- 
vided that  no  person  then  receiving,  or  who 
should  thereafter  receive,  a  pension  under  a 
special  Act  shall  receive,  in  addition  thereto,  a 
pension  under  the  general  law,  unless  the  spe- 
cial Act  expressly  states  that  the  pension 
granted  thereby  is  In  addition  to  the  pension 
which  such  person  Is  entitled  to  receive  under 
the  general  taw.    33  Stat  at  L.  176,  chap.  S49. 

Qen.  Burnett  died  on  June  34,  1884,  from 
the  effect  of  wounds  received  in  the  war  with 
Mexico.  The  appellant,  his  widow,  claimsthe 
same  pension,  $73  per  month,  that  her  husband 
waf  receiving  at  his  death.  The  interior  de- 
partment granted  her  a  certificate  for  a  pension 
at  the  rate  of  only  $30  per  month,  to  continue 
from  June  24,  1884,  during  her  widowhood. 
Her  claim  for  a  larger  pension  having  been  de- 
nied, the  matter  was  referred  by  the  depart- 
ment to  the  court  of  claims.  The  claimant,  in 
her  petition  In  that  court,  asked  for  lodgment 
against  the  United  States  for  $310,  that  being 
the  difference  between  $80  per  month  and  $73 
per  month  from  the  date  of  her  husband's  death 
to  the  commencement  of  this  action.  A  de- 
murrer by  the  Government  to  the  petition  hav- 
ing been  sustained,  the  case  has  been  brought 
to  this  court 

The  only  question  presented  by  the  parties  rieo] 
for  our  consideration  ts  whether,  under  exist- 
ing ststutes,  the  widow  of  General  Burnett  is 
entitled  to  the  same  pension  that  he  waa  receiv- 
ing at  his  death. 

Section  4693  of  the  Revised  Statutes  provides 
that  "  Every  person  specified  in  the  several 
classes  enumerated  in  section  4003,  who  has  be 


stated,  shall  ' 
valid  pension< 
entitled  to  receive  for  a  total  disability,  or  a 
permanent  specific  disability  such  pension  a* 
is  hereinafter  provided  In  such  cases;  and  for  an 
inferior  disability,  except  in  cases  of  permanent 
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specific  disability,  for  which  (he  rate  of  pension 
Is  expressly  provided,  an  amount  proportionate 
to  that  provided  for  total  disability;  and  such 
pension  shall  commence  as  hereinafter  provided 
and  continue  during  the  existence  of  the  dis- 
ability." 1?  Stat,  at  L.  666;  18  Id  SI;  19  Id. 
408. 

Section  4693  specifics  who  shall  be  benefi- 
dariesundertheprecedingsectioD.amongwhom 
is  "any  officer  of  the  army,  including  regulars, 
volunteers  or  militia  •  •  •  disabled  by  reason 
of  any  wound  or  injury  received,  or  disease 
contracted,  while  In  the  service  of  the  United 
States  and  In  the  line  of  duty."  1?  Stat  at  L. 
566,  B67;  19  Id.  408. 

Section  4696  provides  that  "  The  pension  for 
total  disability  shall  be  •  *  •  for  lleutenant- 
colouels  and  officers  of  higher  rank  in  the  mili- 
tary service  •  "  •  $30  per  month."  17  Stat 
at  L.  567;  19  Id.  264.  Other  sections  fix  the 
amount  of  pensions  In  cases  of  disabilities 
known  as  permanent  specific  disability  and  in- 
ferior disability. 

It  1b  then  provided,  by  section  4709,  that  "If 
any  person  embraced  within  the  provisions  of 
sections  4692  and  4698  has  died  since  the  4th 
day  of  March,  1861 ,  or  hereafter  dies  by  reason 
of  any  wound,  injury  or  disease  which,  under 
the  conditions  and  limitations  of  such  sections, 
would  have  entitled  him  to  an  invalid  pension 
had  he  been  disabled,  his  widow  •  *  •  shall 
be  entitled  to  receive  the  same  pension  as  the 
husband  or  father  would  have  been  entitled  to 
[161]  aid  he  been  totally  disabled,  to  commencefrom 
the  death  of  the  husband  or  father,  to  continue 
to  the  widow  during  her  widowhood,"  etc.  Act 
of  March  8, 1878,  17  Stat,  at  L.  p.  569,  chap. 
884,68. 

It  would  seem  to  be  too  clear  for  discussion 
that  the  construction  which  the  court  placed 
upon  the  statutory  provisions  is  correct.  It  Is 
not  to  be  doubted  that  tbe  words  "total  dis- 
ability "  In  the  pension  laws  have  a  technical 
signification  which  cannot  be  disregarded.  And 
when  the  statute  fixes  (80  per  month  as  tbe 
pension,  in  case  of  total  disability,  of  an  officer 
of  the  rank  of  General  Burnett,  and  declares 
that  his  widow  shall  receive  the  same  pension 
as  her  husband  would  have  received  had  he 
been  totally  disabled,  there  is  no  room  left  for 
a  construction  that  would  give  her  a  pension  in 
excess  of  that  amount.  If  it  Is  supposed  that 
tbe  law  operates  unjustly  against  the  officers 
and  soldiers  who  became  totally  disabled  in 
the  service,  or  that  an  unreasonable  distinction 
b  made  between  different  kinds  of  disability, 
the  remedy  is  with  another  department  of  the 
Government.  The  courts  must  give  effect  to 
the  intention  of  Congress  as  manifested  by  the 
statute.  They  cannot  make  but  can  only  de- 
clare the  law. 

The  judgment  it  affirmed. 

True  copy.    T«t: 

James  H.  MoKenney,  Deck,  Sup.  Court,  C.  B. 


JOSIAH  FISK,  Ptff.  in  Err., 


POLICE  JURY  OF  JEFFERSON,  LEFT 
BANE. 


STATE  OF   LOUISIANA,  ea  ret.  JOSIAH 
FISK,  Plff.  in  Err., 


Municipal  ordinance  Jlxinf  compensation — La. 
State  Conttitution  impatrt  obligation  qf  con- 
tract for. 


'  services  at  that  rate;  and  the 


I*  ligation  of  a  oontroot  aa  well 

u  dlimry  statute. 

[Nos.  ee,  70.1 

Submitted  Nov.  IS,  1885.  Decided  Dee.  81, 1885. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana. 
The  case  Is  stated  by  the  court 
Meurt.  Che*.  Looqae  and  B.  F.  Jonawa, 
for  plaintiffs  in  error. 
No  counsel  appeared  for  defendant  in  error. 

Mr.  Juttiee  Miller  delivered  the  opinion  of   [188] 
the  court; 

These  cases  are  brought  before  this  court  by 
writs  of  error  to  the  Supreme  Court  of  Louisi- 
ana. 

As  they  Involve  precisely  the  same  questions 
between  the  same  parties  they  may  be  decided 
together. 

Joaiah  Fiek,  wbo  was  an  attorney  at  law, 
brought  three  suits  in  the  proper  court  of  the 
Parish  of  Jefferson  to  recover  for  salary  and 
fees  due  him  from  the  parish  as  district  attor- 
ney; and  he  obtained  judgments  in  each  case 
against  the  Police  Jury,  which  is  the  governing 
body  of  tbe  parish. 

Being  unable  to  obtain  the  payment  of  these 
judgments  in  any  other  mode,  be  first  made  ap 
plication  for  a  writ  of  mandamue  to  compel  the 
assessment  and  collection  of  a  tax  for  the  pay- 
ment of  two  of  these  Judgments,  and  afterwards 
for  another  writ  in  regard  to  tbe  third  Judgment ; 
the  two  judgments  being  for  his  salary  and  fees 
under  one  appointment,  and  the  other  under  a 
second  appointment 

The  inferior  court  granted  the  writ  in  one 
case  and  denied  it  in  the  other.  But  on  appeal 
to  the  supreme  court  of  the  State,  the  writs 
were  denied  In  both  cases. 

The  ground  of  the  jurisdiction  of  this  court 
to  review  these  judgments  is  the  assertion  by 
plaintiff  In  error  that  they  were  founded  on  a 
law  of  the  State  which  impaired  the  obligation 
of  his  contract,  to  wit :  the  contract  on  which 
he  procured  the  judgments  already  mentioned. 

The  services  for  which  the  Judgments  were  [188] 
recovered  were  rendered  in  the  years  1871 ,  1879, 
1873  and  1874.    During  this  period  there  was 
In  force  the  Act  of  the  Legislature  of  1871,  of 
which  section  7  Is  as  follows: 

"  That  no  city  or  other  municipal  corpora- 
tion shall  levy  a  tax  for  any  purpose  which  shall 

Note.— CoruMluHonoJ  law;  impairment  ofObUoa- 
(ton  of  contract*.  See  Fletcher  v.  Peek,  W  0.  £  « 
Crunch),  87,  bk.  8, 162,  not*. 
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exceed  2  per  centum  on  the  assessed  cash  Talus 
of  all  the  property  therein  listed  for  taxation; 
nor  shall  the  police  jury  of  any  parish  levy  a 
tax  for  any  parish  purposes  during  any  year 
which  shall  exceed  100  per  centum  of  the  state 
tax  for  that  year,  unless  such  excess  shall  be 


w  declared  that  no  parish  or  municipal  U 


Ing  the  full  amount  of  taxes  permissible  under 
this  constitutional  provision,  and  the  supreme 
court  held  they  could  not  be  compelled  to  levy 
more. 

In  answer  to  the  argument  that  as  applied  to 
plaintiffs  case  the  constitutional  provision  im- 
paired the  obligation  of  his  contract,  the  su- 
preme court  decided  that  his  employment  as 
attorney  for  the  parish  did  not  constitute  a 
contract,  either  in  reference  to  his  regular 
salary  or  to  his  compensation  by  fees.  And 
this  question  is  the  only  one  diacuased  in  the 
opinion,  and  on  that  ground  the  decision  rested. 

It  seems  to  us  that  the  supreme  court  con- 
founded two  very  different  things  in  their  dis- 
cussion of  this  question. 

We  do  not  assert  the  proposition  that  a  per- 
son elected  to  an  office  for  a  definite  term  has 
any  such  contract  with  the  government  or  with 
the  appointing  body  as  to  prevent  the  Legis- 
lature or  other  proper  authority  from  abolish- 
ing the  office  or  diminishing  its  duration  or  re- 
moving him  from  office.  So,  though  when 
appointed  the  law  has  provided  a  fixed  com- 
pensation for  his  services,  there  is  no  con- 
tract which  forbids  the  Legislature  or  other 
proper  authority  to  change  the  rate  of  compen- 
sation for  salary  or  services  after  the  change  Is 
[134]  made,  though  this  may  include  a  part  of  the 
term  of  the  office  then  unexpired.  Bufter  v. 
Psmuyltania,  10  How.  402  [51  U.  S.  bk.  18, 
L.  ed.  472]. 

But  after  the  services  have  been  rendered, un- 
der a  law,  resolution  or  ordinance  which  fixes 
the  rate  of  compensation,  there  arises  an  implied 
contract  to  pay  for  those  services  at  that  rate. 
This  contract  is  a  completed  contract.  Ita  obli- 
gation is  perfect  and  rests  on  the  remedies  which 
the  law  then  gives  for  its  enforcement.  The 
vice  of  the  argument  of  the  Supreme  Court  of 
Louisiana  la  in  limiting  the  protecting  power  of 
the  constitutional  provision  against  impairing 
the  obligation  of  contracts  to  express  contracts, 
to  specific  agreements;  and  in  rejecting  that 
much  larger  class  fn  which  one  party  having 
delivered  propertv,  paid  money,  rendered  serv- 
ice, or  suffered  loss  at  the  request  of  or  for 
the  use  of  another,  the  law  completes  the  con- 
tract by  Implying  an  obligation  on  the  part  of 
the  latter  to  make  compensation.  This  obliga- 
tion can  no  more  be  impaired  by  a  law  of  the 
State  than  that  arising  on  a  promissory  note. 

Tbecaseof  Flak  was  of  this  character.  His  ap- 
pointment as  district  attorney  was  lawful  and 
was  o  request  made  to  him  by  the  proper  author- 

Sto  render  the  services  demanded  of  that  office, 
!  did  render  these  services  for  the  }»riab;  and 
the  obligation  of  the  Fonce  Jury  to  pay  for  them 
was  complete.  Not  only  wen  the  services  re- 
188 


juested  and  rendered,  and  the  obligation  to  pay 
for  them  perfect,  but  the  measure  of  compen- 
sation was  also  fixed  by  the  previous  order  of 
the  Police  Jury.  There  was  here  wanting  no 
element  of  a  contract.  The  judgment  in  the 
court  for  the  recovery  of  this  compensation 
concluded  all  these  questions.  Sail  v.  Wit- 
etmttn,  108  U.  S.  10  [Bk.  20,  L.ed.  8051;  Sea- 
ton  v.  Comri.  100  U.  8.  669  [Bk.  26,  L.  ed.  711]. 

The  provision  of  tbe  Constitution  restricting 
the  limit  of  taxation,  so  far  as  it  was  in  conflict 
with  the  Act  of  1671,  and  as  applied  to  the  con- 
tract of  plaintiff,  impaired  its  obligation  by  de- 
stroying the  remedy  pro  tanto. 

It  la  apparent  that  ff  the  officers  whose  duty 
it  is  to  assess  the  taxes  of  this  parish  were  to 
perform  that  duly  as  it  is  governed  by  the  law 
of  1871,  the  plaintiff  would  get  his  money.  If 
not  by  a  first  year's  levy,  then  by  the  next. 
But  the  constitutional  provision  has  repealed 
that  taw,  and  stands  in  the  way  of  enforcing 
the  obligation  of  plaintiffs  contract  as  that 
obligation  stood  at  tbe  time  the  contract  was 

It  is  well  settled  that  a  provision  In  a  State 

Constitution  may  be  a  law  impairing  the  obli- 
gation of  a  contract  as  well  as  one  found  In  an 
ordinary  statute.  We  are  of  opinion,  therefore, 
that  as  it  regards  plaintiffs  case  this  restrictive 
provision  of  the  Constitution  of  1880  does  im- 
pair the  obligation  of  a  contract  Von  Hoffman 
v.  Quiney,  4%all.  686  [71  U.  8.  bk.  18,  L.  ed. 
408]:  fitbm  v.  8t.  Martin's  Parish.  Ill  U.  6. 
718  JBk.aS,  Led.  6741 

Tit*  judgments  of  the  Supreme  Court  of  Loui- 
siana ore  Vierefore  reversed,  and  the  cases  art 
remanded  to  ffiat  court  for  further  proceeding* 
not  inconsistent  with  this  opinion. 
■frueoopy.   Test: 

James  H.  MoKenner.  Clerk,  Hup.  Court,  17.  ft. 


STATE  OF  LOUISIANA,  em  rrf.  SAMUEL     [1*8] 
R.  STEWART,  Piff.  in  Err., 


(Bee  B.  0.  "Stewart  c  Jefferson  Police  Jtm/,"  Re- 
porter'* ed.  135-1BT.] 
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onaoontrsct  made  subsequent  to  the  passage  of  the 
Act  of  1871  to  not  entitled  to  anutvtomtu  to  compel 
the  levy  of  a  tax  In  excess  or  the  limit  flxed  by  that 


E[  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisana. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Messrs.     C  hurls  ■    Loaqn*    and    B.    P. 
Jon**,  for  plaintiff  in  error. 
No  counsel  appeared  for  the  defendant  in 
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Jfr.  Jurtibe  Miller  delivered  the  opinion  of 
the  court: 

This  like  the  two  cases  just  disposed  of,  is  a 
Witt  of  error  to  a  judgment  denying  the  plaint- 
Iff  a  writ  Of  manaamtu. 

C.  W.  Besancon  was  employed  as  an  attor- 
ney, by  a  resolution  of  the  Police  Jury,  passed 
December  11, 1874,  to  defend  in  osrtain  suits 
about  roads  in  the  parish;  and  for  services  in 
that  behalf  rendered  during  the  years  1875  and 
1670  he  recovered  against  the  Police  Jury  of  the 
parish  a  judgment  for  $1,188  on  April  7, 1877. 

This  judgment  he  afterwards  assigned  to 
Stewart,  who  procured  a  writ  of  mandamus  to 
compel  the  Police  Jury  to  levy  a  tax  to  pay  it 
The  case  came  by  appeal  into  the  Supreme 
Court  of  the  State,  which  at  first  affirmed  this 
judgment,  but  on  a  rehearing  finally  reversed 
the  order  of  the  inferior  court  and  denied  the 
writ. 

The  opinion  rendered  on  the  first  hearing  was 
baaed  upon  the  proposition  that  the  limit  of  tax- 
ation of  the  parish  for  the  years  187S  and  1876 
was  14t  mills  on  8100,  and  that  the  statute  then 
required  that  when  a  court,  in  a  case  like  this, 
rendered  a  Judgment  against  the  police  jury, 
it  should  at  the  same  time  order  the  levy  of  a 
tax  sufficient  to  pay  it.  And  though  no  such 
order  was  made  in  plaintiff's  case,  the  opinion 
held  that  the  law  in  this  respect  became  a  part 
of  the  judgment,  and  the  plaintiff  was  entitled 
to  the  writ  to  enforce  the  levy  and  collect  the 
tax. 

On  the  rehearing  the  court  decided  that  this 
Act  of  1809,  which  had  permitted  a  tax  on  the 
parish  to  the  extent  of  14}  milk,  had  been  re- 
pealed by  the  Act  of  1873. 

The  first  section  of  that  Act  is  as  follows: 

Section  1.  Beit  enacted,  etc..  That  section  7 
of  the  Act  recited  In  the  above  mentioned  title 
and  approved  March  8,  1871,  be  so  amended 
and  re-enacted  as  to  read  as  follows:  "That 
no  city  or  other  municipal  corporation  shall 
levy  atai  for  any  purpose  which  shall  exceed 
2f  per  centum  on  the  assessed  cash  value  of  all 
the  property  therein  listed  for  taxation,  except 
the  City  of  New  Orleans,  which  may  levy  a  tax 
of  3}  per  centum;  nor  shall  the  police  jury  of 


the  passage  of  this  Act,  during  any  year, which 
shall  exceed  100  per  centum  of  the  state  tax 
137]  for  that  year,  uulimtuch  excess, whether  levied 
by  village,  city  or  parochial  authorities,  shall 
first  be  sustained  by  a  vote  of  the  majority  of 
the  said  voters  of  said  village,  city  or  parish,  at 
an  electionheldforthat  purpose.  No  per  capita 
tax,  except  the  poll  tax  authorized  by  the  Con- 
stitution, shall  be  assessed  or  collected  in  this 
State." 

If  this  Act  was  the  measure  of  the  taxing 
power  of  the  parish  In  1874,  1875  and  1876, 
when  the  contract  with  Besancon  was  made 
and  the  services  rendered,  then  it  is  conceded 
that  there  is  no  right  to  a  mandamus  in  this 

The  Supreme  Court  of  Louisiana  held  this  to 
be  so,  and  we  are  not  prepared  to  say  they  are 
wrong  la  a  construction  of  tboir  own  statutes, 
both  of  which  were  in  existence  when  the  con- 
tract  was  made. 

It  is  insisted,  however,  on  the  port  of  the 
plaintiff,  that  the  law  which  required  the  court, 
lift  IT.  S. 


Bring  a  judgment  against  the  parish, 
e  levy  of  a  tax  sufficient  to  par  the 
was  not  repealed  by  this  Actof  1873 


when  rendering  a  judgmental 

toorderthele *  -  

judgment,  v 

and  was  unaffected  by  it,  and  therefore  he 
should  now  have  by  writ  of  mandamus  what 
be  ought  to  have  had  by  the  order  of  the  court 
as  part  of  bis  judgment.  To  this  the  court 
in  its  opinion  replies  that  the  Act  of  1873  being 
an  absolute  limit  to  the  power  of  taxation  by 
the  parish  authorities,  any  order  of  the  court 
rendering  the  judgment  should  be  in  subordi- 
nation to  that  Umlt  and  must  bare  been  gov- 
erned by  It  So  that,  though  the  power  of  a 
court  to  order  a  levy  sufficient  to  pay  its  judg- 
ment, as  a  part  of  the  judgment  itself,  may 


made,  unless  that  limit  had 
been  enlarged  instead  of  diminished  by  subse- 
quent statutes. 

In  both  these  view  of  the  eateue  concur;  and 
the  judgment  of  the  Supreme  Court  of  Louisiana 
it  accordingly  affirmed. 

True  copy.   Test: 

James  H.  HoKenner.  Clerk,  Sup.  Court,  TJ.  B. 


COUNTY  OP  SAN  MATEO,  Piff.  in  Brr., 

SOUTHERN  PACIFIC  RAILROAD  COM- 
PANY. 

(See  S.  C.  Reporter's  ed.  188-14S.I 


Where  It  appears  that  there  Is  no  longer  an  exist- 
ing cause  of  action  between  the  parties  to  a  writ  of 
error  pending  In  this  court,  it  will  be  dismissed. 

[No.  100.] 
Argued  on  merit*.  December  19,  MO,  Ml,  188*. 
Mestored  to  original  position  on  the  docket,  Oc- 
tober IS,  1883.     Motion  to  dismiss  submitted, 
December  17,   1885.     Decided  December  Ml, 


TN  ERROR  to  the  Circuit  Court  of  the  United 
1  States  for  the  District  of  California. 

On  motion  of  plaintiff  in  error  for  leave  to 
dismiss. 

The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court 

The  elaborate  argument  on  the  merits  was  by 
the  following  counsel: 

Meter:  A.  L.  Rhodes,  A.  L.  Hut,  Attjh 

Om.  of  California,  Benjamin  H.  Bruwitsr 

and  Alfred  Ba.rs.tow,  for  plaintiff  in  error. 

Messrs.  Koscoe  Conkllng,  Georn  F. 
Edmunds,  8.  W.  Savnderaon  and  Henry 
Beard,  for  defendant  in  error. 

Mr.  John  W.  Rasa,  special  counsel  for 
plaintiff  in  error,  in  support  of  motion. 

Mcttrt.  A.  L.  Rhodes  *cd  Alfred  Bsra- 
tow,  counsel  of  record  for  plaintiff  in  error, 


Nora.— Portia  on  appellor  error.  Nooebutpar- 
'—'->  tbe  record  can  be  beard  on  appeal  or  writ  Of 
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Supreme  Court  of  tee  Uhited  States. 


This  motion  was  nude  on  the  18th  of  No- 
vember last  by  Mr.  John  W.  Rosa,  who  had 
been  specially  appointed  by  the  board  of  super- 
visors of  the  County  as  counsel  for  that  pur- 
pose. Upon  suggestion  that  counsel  of  record 
desired  to  oppose  the  motion,  an  order  was  made 
that  notice  be  given  them  to  appear  and  show 
cause  against  ft  If  they  desired  to  do  so.  This 
they  have  done,  and  it  now  appears  that  thesuit 
was  begun  In  a  state  court  April  33, 1883.  An 
answer  was  filed  by  the  Railroad  Company  May 
So.  1883.  On  the  80th  of  J  una  the  suit  was  re- 
moved to  the  Circuit  Court  of  the  United  States, 
An  amended  answer  was  filed  August  18, 1883, 
and  on  the  same  dap  a  demurrer  was  filed  to 
the  answer.  On  the  0th  of  September  the 
counsel  for  the  County  executed  to  the  Railroad 
Company  a  receipt,  of  which  the  following  is  a 


tin  U.  S.  Circuit 
Court,  Ninth  Cir- 
cuit.    No.  2807. 

[130]  Received,  San  Francisco,  September  6, 1883, 
of  the  Southern  Pacific  Railroad  Company,  the 
sum  of  seven  thousand  two  hundred  and  forty- 
seven  AK  dollars  (17,347.63),  and  the  sum  of 
1724.76  dollars  attorney's  fees,  all  to  be  credited 
upon  any  Judgment  that  may  be  obtained  by 
the  plaintiff  in  the  above  entitled  action. 

In  case  judgment  shall  be  rendered  In  said 
action  in  favor  of  said  defendant,  then  said  sum 
of  money,  less  our  fees  agreed  to  be  paid  by 
said  County,  shall  be  paid  into  the  treasury  of 
the  said  County  of  San  Mateo  as  a  donation  by 
said  defendant  in  lieu  of  taxes  for  the  fiscal 
year  1881-2,  declared  invalid.  But  in  the  event 
that  a  law  shall  be  hereafter  passed  providing 
for  a  reassessment  of  property  in  said  complaint 
in  said  action  in  said  County  for  said  year,  then 
said  sum  of  money  is  to  be  treated  as  a  part 
payment  for  taxes  for  said  fiscal  year. 

(Signed)  Rhodes  &  Baratow, 

Attorneys  for  San  Mateo  Co.  in  said  action." 

On  the  30th  of  September  the  following  stipu- 
lation was  filed  in  the  cause: 
"The  County  of  San  Mateo 

■  No.  2807. 


San  Mateo] 
acific  Rail-  f  ] 


The  Southern  Pacific 
road  Compal  _ 
It  is  stipulated  in  the  above  entitled  actions 
that  each  of  them  be  and  hereby  is  submitted 
upon  the  plaintiff's  demurrer  to  the  first  affirm- 
ative defense  (second  defense)  in  the  defendant's 
answer.     And  it  is  further  stipulated  that  judg- 
ment final  in  the  action  may  be  rendered  upon 
the  demurrer,  it  being  agreed  that  for  the  pur- 
pose of  this  proceeding  the  other  defenses  are 
withdrawn  from  the  consideration ofthe court. 
Rhodes  &  Bnrstow, 

Attys.  for  plaintiff. 
L.  D.  McKisick, 

Atty.  for  defendant." 
On  the  25th  of  September  a  judgment  was 
rendered  upon  the  demurrer  In  favor  of  the  de- 
fendant and  the  suit  dismissed.    The  next  day 
a  writ  of  error  was  brought  to  this  court  and 
docketed  here  October  13",  1863.    The  case  was 
riaoi    rifttoratelyarguedbeforeusDecemberl8, 1883; 
'        '   but  before  a  decision  was  reached  a  stipulation 
was  entered  into  between  the  parties,  as  fol- 


'In  the  Supreme  Court  of  the  United  States, 
The  County  of  Ban  Mateo    " 
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Southern  Pacific  Railroad 
Company.  J 

Whereat,  certain  actions  brought  by  the  Peo- 
ple of  the  State  of  California,  or  by  certain 
counties  of  said  State,  against  said  defendant 
and  other  railroad  companies  ope  rating  railroads 
In  said  State,  for  the  recovery  of  taxes  assessed 
against  said  companies  for  state  and  county  pur- 
poses, were,  during  the  month  of  August  last, 
tried  before  and  submitted  to  the  Circuit  Court 
of  the  United  States,  Ninth  Circuit,  for  the  Dis- 
trict of  California,  which  actions  have  since 
been  decided  against  the  plaintiffs ; 

And  tc/iereai,  the  attorneys  for  the  respective 
parties  to  said  actions  against  whom  judgments 
have  been  rendered  intend  to  sue  out  a  writ  or 
writs  of  error  in  one  or  more  of  said  actions, 
and  to  prosecute  the  same  with  as  much  dili- 
gence as  possible,  and  to  move  the  supreme 
court  that  tbe  same  be  advanced  on  the  calen- 
dar for  argument; 

It  is  hereby  stipulated  by  and  between  the 
parties  to  the  first  mentioned  action  that  the  fur- 
ther consideration  of  the  said  action  by  the  su- 
preme court  may  be  deferred  until  the  argu- 
ment of  one  or  more  of  the  last  mentioned  cases. 

San  Francisco,  September  18, 1888. 
(Signed)  A.  L.  Rhodes, 

Atty.  for  plff .  In  error. 
(Signed)  S.  W.  Sanderson, 

Atty.  for  defendant." 

And  thereupon  the  following  order  was  made: 
"Tbe  County  of  San  Mateo,  Plaintiff  In  Error 

The  Southern  Pacific  Railroad  Company. 

The  parties  having  stipulated  that  the  fur- 
ther consideration  of  this  cause  may  be  post-  [141] 
pound  until  certain  other  cases  are  disposed  of, 
this  cause  is  restored  to  its  original  position  on 
the  docket,  there  to  await  the  further  action  of 
the  court." 

It  now  appears  that,  according  to  the  claim 
of  the  counsel  of  record ,  there  is  due  on  ac- 
count of  tbe  taxes  sued  for,  including  penalty, 
attorneys'  fees,  and  interest  at  the  rate  of  2  per 
cent  per  month,  from  the  time  of  delinquency 
until  now,  the  sum  of  $14,899.07.  It  also  ap- 
pears that  on  the  11th  of  the  present  month  the 
Railroad  Company  paid  into.the  treasury  of  the 
County  the  sum  of  $7,618.30.  The  County  has 
also  bad  the  use  of  the  J7.947.68  paid  on  the 
6th  of  September,  1883,  from  tbe  time  of  such 
payment  until  now.  The  only  condition  at- 
tached to  tbe  payment  made  on  tbe  llth  of  this 
month  is  that,  if  when  the  account  is  finally 
settled  between  the  County  and  Rhodes  &  Bar- 
stow  upon  the  basis  of  the  assessment  roll, 
principal,  Interest,  delinquency  and  attorneys' 
fees,  it  shall  appear  that  tbe  payments,  includ- 
ing that  to  Rhodes  &  Bnrstow,  are  more  than 
the  actual  amount  due,  tbe  excess  shall  be  re- 
turned to*  the  Railroad  Company,  The  pay- 
To  Rhodes  &  Baratow,  taxes $7,347  68 

Attorneys'  fees 734  76 

To  the  County 7.618  80 

In  all- $16,586  69 

As  this  is  more  than  the  entire  sum  estimated 

lie  v.  a 
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by  the  counsel  for  the  plaintiff  to  be  due,  It  1> 
Clear  that  the  debt  Tor  which  the  suit  was 
brought  has  been  unconditionally  paid  and  sat- 

As  to  the  objection  that  this  waa  by  agree- 
ment of  parties  made  a  test  case,  and  many 
others  an  depending  on  Its  adjudication,  it  is 
sufficient  to  say  that  both  sides  agree  that  the 
suit  of  the  County  Santa  Clara  against  the  same 
Company  presents  all  the  questions  that  are  in 
this  case;  and  that  the  parties  have  stipulated 
this  need  not  be  taken  up  for  decision  until  that 
is  heard.  The  Interests  of  the  State,  therefore, 
IAS]  will  be  as  well  protected  by  the  determination 
of  that  case  as  of  this.  For  the  reason  that  there 
it  no  longer  an  existing  cause  of  action  in  favor 
of  the  County  against  the  Railroad  Company  this 
writ  of  error  it  dismissed,  each  party  to  fay  its 

True  oop t-    Tart: 

James  H.  Mclienney,  Clerk,  Sup.  Court,  D.  8. 


EDWARD    CREAKY,    WILLIAM  BRUG- 

GERHOFF,  AMDREW  NEIL,  PAUL 

PRE88LER,    N.  R.  MORRIS  AMD 

JOHN  HANCOCK. 

(See  8.  C  Reporter's  ed,  1B1-18T.) 

Evidence  — declarations  of  vendor  or  agent  of 
vendee  made  after  transfer  of  possession — when 
admissible— fraud, 

1.  Declarations  of  the  vendor  of  persona]  prop- 
erty and  of  tbe  agent  of  the  vendee,  madeaftortbe 
surrender  at  such  property  by  the  vendor  to  such 
■sent,  are  Inadmissible  against  the  vendee  to  show 
t£e  character  of  the  sale  when  made. 

..  „     .  .............    |Qad_ 

creditors. 
Independent  evidence,  and  un- 
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IN  ERROR  to  the  Circuit  Court  of  tbeTJnited 
States  for  the  Western  District  of  Texas. 
The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 
Mr.  M.  F.  Morris,  for  plaintiff  Id  error. 
Meiers,  B.  D.  Leo,  Jeff.  Chandler  and 
Eppa>  Hun  ton.  for  defendant  in  error. 

^lB*]       jfi..  Justice  Harlan  delivered  the  opinion 
of  the  court: 

The  Winchester  and  Partridge  Manufactur- 
ing Company,  a  Wisconsin  corporation,  brought 
tins  action  to  recover  damages  for  the  seizure 
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and  sale  under  an  attachment  sued  out,  on  tha 
80th  day  of  March,  1883,  by  J.  E.  Hayner  <k 
Co.,  against  the  property  of  John  A.  Webb  tfc 
Co. ,  of  certain  goods,  ware*  and  merchandise, 
constituting  a  stock  In  trade;  of  which  proper- 
ty the  plaintiff  claims  to  have  been,  at  the  time 
the  attachment  was  issued  and  levied,  the  owner 
by  purchase  from  the  defendants  In  the  attach- 
ment suit.  The  seizure  and  sale  were  made  by 
direction  of  Hayner  &  Co.,  who,  prior  to  the 
levy,  executed  to  the  defendant  Crearr,  the 
officer  who  received  the  attachment,  an  indem- 
nifying bond  with  sureties.  Before  the  levy 
the  officer  was  informed,  by  plaintiff's  agent 
and  also  by  John  A.  Webb,  that  the  property 
belonged  to  plaintiff. 

The  defense  proceeds  upon  the  ground  that 
the  alleged  sale  was  fraudulent  and  void  aa 
against  the  defendants,  Hayner  &  Co.,  and 
Other  creditors  of  the  vendors. 

The  evidence,  so  far  as  competent,  tended  to 
establish  the  following  facts:  on  aud  prior  to 
the  18th  of  March,  1882,  John  A.  Webb  and 
Joseph  W.  Webb  were  engaged  at  Austin. 
Texas,  under  the  firm  name  of  John  A.  Webb 


ness  they  became  largely  indebted  t. 
persona,  Arms  and  corporations  with  whom  they 
bad  dealt;  among  others,  to  the  plaintiff  in  the 
sum  of  $19,000,  and  to  the  defendants.  Hay- 
ner &  Co..  In  the  sum  of  810,263.  On  the  day 
last  named  they  sold,  after  inventory  and  by 
bill  of  sale,  their  entire  stock  in  trade  and  a 
large  amount  of  unsettled  accounts,  to  the 
plaintiff  for  the  sum  of  $43,000,  which  waa  at 
that  time  the  fair  value  of  the  property.  Of 
thepurchaseprice,  819,000  was  paid  oy  the  can- 
cellation of  plaintiff's  claim  against  the  vend- 
ors; and  the  balance  was  paid  by  its  promis- 
sory notes,  of  different  amounts  and  payable  at 
different  times,  Tuesenoteswereusedby  Webb 
&  Co.  in  payment  of  their  debts,  no  part  of 
them  being  withheld  from  creditors.  At  the 
time  of  the  sale  the  vendors  were  insolvent. 
That  fact  was  recognized  by  them,  and  waa 
known  as  well  to  plaintiff  as  to  Hayner  &  Co., 


vendors  intended  to  give  to  It,  a  preference  over 
all  other  creditors.  Ttefore  tbe  sale  the  plaint- 
iff requested  Webb  &  Co.  to  transfer  to  it  only 


„  much  of  their  property  as  fl 

discharge  its  claim.  This  waa  refused  by 
Webb  &  Co.,  who,  in  view  of  the  character  of 
their  stock,  insisted  upon  selling  nothing  lea* 
than  tbe  whole  of  it,  together  with  their  un- 
settled accounts.  Plaintiff  would  not  have 
purchased  at  alt  if  Webb  &  Co.  had  been  able 
to  secure  them  in  any  way.  It  made  the  pur- 
chase because  there  was  no  other  mode  of  sav- 
ing its  claim.  Immediately  upon  tbe  sale  be- 
ing effected,  Webb  &  Co.  surrendered,  and  the 
plaintiff  by  its  agent  Spaulding  took  possession 
of  the  articles  sold;  and  through  him  thereafter 
and  until  tbe  before  mentioned  attachment  waa 
levied,  conducted  the  business,  exercising  abso- 
lute control  over  the  property.  Within  a  day 
or  two  after  taking  possession,  the  plaintiff 
caused  such  an  alteration  in  the  sign  of  the  es- 
tablishment as  showed  that  the  business  was 
being  conducted  by  it  as  the  successor  of  John 
A.  Webb  &  Co.    After  the  sale  the  members 
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of  that  Arm  remained  in  the  employment  of 
plaintiff,  as  clerks  or  talesmen,  at  a  fixed  month- 
ly compensation.  Thi*  wai  in  pursuance  of  an 
understanding  with  the  plaintiff  at  the  time  of 
the  tale;  their  knowledge  of  the  business  and 
11041  tne'T  acquaintance  with  customers  being  re- 
garded by  it  hm  important  in  the  disposition  of 
the  property.  Plaintiff  also  retained  in  Its  em- 
ployment others  who  had  been  clerks  for  Webb 
*  Co,  Wbile  the  latter  thought  they  had  been 
unduly  pressed  by  Hayner  &  Co.,  and  for  that 
reason  did  not  at  the  time  of  the  sale  feel  as 
kindly  towards  them  as  to  wards  other  creditors, 
and  intended  by  the  sale  to  give  a  preference  to 
other  creditors  over  Hayner  ft  Co.  (of  which 
fact  plaintiff  was  informed  at  the  time  of  its 

^ rebate),  they  had  no  purpose  to  binder  and 
ay  Hayner  &  Co.  In  the  collection  of  their 
debts,  except  as  that  result  was  involved  in 
their  giving  preference  to  the  plaintiff;  nor  bad 
plaintiff  any  purpose,  in  the  whole  transaction, 
except  by  means  of  the  purchase  to  secure  its 
own  debt.  The  evidence  discloses  a  race  of 
diligence  between  creditors,  who  knew  the  fail- 
ing condition  of  their  common  debtors,  and 
knew  that  the  latter  had  the  right  to  make  a 
preference  among  them. 

The  defendants,  in  their  answer,  charge  that 
the  alleged  purchase  by  plaintiff  was  pursuant 
to  a  combination  and  conspiracy  between  it  and 
the  firm  of  John  A.  Webb  &  Co.,  whereby  a 
pretended  sale  was  to  be  made  with  a  secret 
reservation  of  an  interest  in  the  vendors  beyond 
what  was  necessary  to  discharge  plaintiff's 
claim  against  them;  in  other  words,  that  there 
was  a  purpose  and  design  on  the  part  of  the 
Tendon  and  the  vendee,  to  put  the  property  of 
the  debton  In  such  condition  that  plaintiff 
would  be  secured  while  Webb  ft  Co.  held  at 
hay  Other  creditors  whom  tbey  did  not  intend 
'0  prefer,  particularly,  Hayner  &  Co. ,  and  thus 
under  and  delay  them  In  the  collection  of  their 


It  is  contended  that  the  charge  of  combina- 
tion and  conspiracy  was  established  by  various 
declarations  and  statements  of  John  A.  Webb, 
and  of  Bpaulding,  the  plaintiff's  agent,  made 
after  the  sale  of  the  18th  of  March,  1883.  To 
the  admission  of  these  declarations  and  state- 
ments as  evidence  the  plaintiff  objected.  Its 
objection  was  overruled,  and  exception  was 
taken  in  proper  form  to  the  action  of  thecourt. 
Tbe  competency  of  that  evidence  is  the  princi- 
pal question  to  be  determined. 

We  are  of  opinion  that  the  court  below  erred 
In  allowing  the  defendants  to  Introduce  proof 
of  these  declarations  and  statements  made  after 
the  sale.  The  instruction  to  the  Jury  upon  this 
point  was  In  these  words:  "  That  it  is  true,  as 
contended  by  tbe  plaintiff,  that  if  the  sale,  when 
made,  was  not  vitiated  because  of  fraud,  and 
tbe  sale  was  one  that  passed  tbe  title  to  the 
plaintiff  as  against  the  creditors  of  Webb  A 
Co.,  then  no  act  or  declaration  of  the  Webbs 
or  that  of  Bpaulding,  afterwards  made,  could 
affect  plaintiff's  right  to  have  and  hold  the 
property.  Evidence  of  what  was  said  and  done 
afterwards  by  the  person  in  possession  and  In 
charge  of  the  goods  has  been  admitted,  with  a 
view  to  ascertain  the  true  character  of  the  sale 
when  made,  and  can  only  be  considered  with 
reference  thereto."  The  Jury  must  have  un- 
derstood, from  this  language,  that  they  were  at 
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Webb  ft  Co.  were  not  In  possession,  within 
the  meaning  of  the  rule  announced  in  some 
cases  that  permits,  in  favor  of  creditors,  proof 
of  the  declarations  of  a  vendor  of  personal 
properly,  who  Is  allowed,  after  sale,  to  control, 
manage  and  dispose  of  It  Just  as  he  had  before 
done.  They  were  not,  in  any  legal  sense,  in 
possession  after  March  18,  1883.  The  plaintiff 
was  itself  In  actual  possession,  exercising  by  Its 
agent  full  control.  The  vendors,  it  Is  true,  en- 
tered plaintiffs  service  as  soon  as  the  sale  was 
made  and  possession  was  surrendered;  but  only 
as  clerks  or  salesmen,  with  no  authority  except 
such  as  employees  of  tbat  character  ordinarily 
exercise.  What  they  might  say,  not  under 
oath,  to  others,  after  possession  was  surren- 
dered, as  to  the  real  nature  of  the  sale,  was 
wholly  Irrelevant  Tbey  were  competent  to 
testify  under  oath,  and  subject  to  cross  exam- 
ination, as  to  anv  facts  immediately  connected 
with  the  sale,  of  which  tbey  had  knowledge; 
but  their  statements  out  of  court,  tbey  not  be- 
ing parties  to  the  issues  to  be  tried,  were  mere 
hearsay.  After  the  sale,  their  interest  in  the 
property  was  gone.  Having  become  strangers 
to  the  title,  their  admissions  are  no  more  bind- 
ing on  the  vendee  than  the  admissions  of  others. 
It  is  against  all  principle  tbat  their  declarations, 
made  after  they  bad  parted  with  the  title  and  [18 
surrendered  possession^  should  be  allowed  to 
destroy  the  title  of  their  vendee. 

It  is,  however,  insisted  that  Webb's  declara- 
tions after  the  sale  were  admissible  in  support 
of  the  charge  of  combination  or  conspiracy  to 
defraud  the  defendants,  Hayner  ft  Co.,  and 
other  creditors.  Without  extending  this  opin- 
ion by  a  review  of  the  adjudged  cases  in  which 
there  was  proof  of  concertorcolluslon  between 
vendor  and  vendee  to  defraud  creditors,  and  in 
which  the  subsequent  declarations  of  the  vendor 
were  offered  In  evidence  against  the  vendee  to 
prove  tbe  true  character  of  the  sole,  It  is  suffi- 
cient to  say  tbat  such  declarations  ore  not  ad- 
missible against  tbe  vendee,  unless  tbe  alleged 
common  purpose  to  defraud  is  first  established 
by  independent  evidence,  and  unless  they  have 
such  relation  to  the  execution  of  that  purpose 
tbat  tbey  fairly  constitute  a  part  of  the  ret 

rta.  There  wnsno  such  independent  evidence 
this  case,  and  there  is  no  foundation  for  the 
charge  of  a  conspiracy  between  the  vendors 
and  the  vendee  to  binder  creditors  outside  of 
certain  statements  which  Webb  is  alleged  to 
have  made  after  his  firm  bad  parted  with  the 
title  and  surrendered  possession. 

It  is  argued  that  these  subsequent  declara- 
tions of  Webb  were  competent  for  the  purpose 
of  contradicting  blm  as  a  witness  in  behalf  of 
tbe  plaintiff,  by  showing  that  be  had  made 
statements  out  of  court  different  from  those 
made  as  a  witness  In  behalf  of  the  plaintiff. 
No  foundation  was  laid  for  any  sucn  use  of 
those  declarations.  Besides,  if  any  such  foun- 
dation had  existed,  the  court  should  have  in- 
structed tbe  jury  that  in  determining,  between 
the  parties  to  the  record,  the  true  character  of 
the  sale,  the  subsequent  declarations  of  Webb 
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were  competent,  only  u  impeaching  bis  credi- 
bility u  a  witness. 

It  is  also  contended  thai  the  declarations  and 
admissions  of  Spauldlng,  Hie  plaintiff's  agent, 
In  controlling  and  disposing  of  the  property, 
were  evidence  apiinsttbe  plaintiff.  But  this 
position  cannot  be  sustained.  What  Spaulding 
and  the  Webbs  did,  In  and  about  the  manage- 
ment of  the  property  after  tbe  sale,  could  lie 
proven  if  it  served  to  explain  the  nature  and 
extent  of  plaintiff's  possession.  It  was  for  the 
jury  to  say  wlic:her  there  was  a  real  change  of 
possession  and  control.  But  nothing  that 
[16TJ  Spaulding  said,  after  the  sale,  to  others,  was 
competent  upon  the  issue  as  to  the  character  of 
tbe  sale;  that  is,  whether  it  was  made  in  good 
faith,  or  with  the  intent  on  tbe  part  of  Webb  & 
Co.  and  the  plaintiff  to  hinder  and  delay 
creditors.  Spaulding  was  plaintiff's  agent  to 
control  and  manage  the  property.  It  was  not 
within  the  scope  of  his  agency  to  make  admis- 
sions or  declarations  as  to  the  circumstances 
under  which,  and  tbe  purpose  for  which,  tbe 
plaintiff  bought  tbe  property.  Such  admis- 
sions or  declarations  are  only  recitals  of  the  de- 
tails or  circumstances  of  a  past  occurrence,  and 
are  not  proof  of  the  existence  of  the  occur- 
rence. They  constitute,  In  their  essence,  hear- 
sayevldeuce. 

We  are  of  opinion,  upon  the  whole  case, 
that  the  Jury  were  misdirected  as  to  the  law  of 
tbe  case,  by  those  portions  of  tbe  charge  which 
allowed  them  to  consider  as  evidence  the  sub- 
sequent declarations  or  admissions  of  Webb 
and  Spauldiug,  In  respect  to  the  true  character 
or  nature  of  the  sale  to  plaintiff. 

The  judgment  it  reverted,  with  direction*  to 
tet  atide  the  verdict  and  award  a  new  trial. 

True  copy.    Test : 

James  H.  MeKenney,  Clerk,  Sup.  Court,  TJ.  8. 


B.  W.  MOWER,  Flff.  in  Brr., 

NATHAN  FLETCHER  ato  JOHN  D 
BICKNELL. 

SAME  t.  NATHAN  FLETCHER, 
(See  S.  C.  Reporter's  ed.  380-881) 

Jilie  to  lieu  lehoot  land*  in  California— 3 
emptum — oonfirma  lion. 

1.  If  tlie  pmper  officers  of  tbe  Onttod  States  ap- 
prove a  selection  of  lieu  school  lands,  tbe  school 

d  States 
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The  federal  question  in  each  of  these  cases  is 

le  same,  and  it  arises  on  the  following  facts: 

By  the  Actof  March  8, 1858, 10 Stat atL.  244, 


chap.  145,  "  to  provide  for  tbe  survey  of  the 
public  lands  in  California,  the  granting  of  pre- 
emptions therein,  and  for  other  purposes,"  sec- 
tions 16  and  36  of  the  public  lands  in  each 
township,  surveyed  or  unsurveyed,  were  granted 
to  the  State  "for  the  purposes  of  public  schools." 
By  section  7  it  was  provided  that  if  section  16 
or  section  86  in  any  township  should  be  taken 
by  a  private  claim  other  lands  might  be  selected 


,. id  of  the  land  and  Improves,  cultl 

a  holds  It,  no  one  by  forcibly  or  surrcp 

UtlouBly  Retting"  Into  potwemlon  can  make  a  pre 
emotion  settlement  whli:h  will  defeat  his  title. 

B.  The  Act  of  March  L  1K77,  confirmed  the  title  o- 
tbe  Bute  of  California  to  tbe  lands  In  question;  uk. 
micti  confirmation  Inured  to  tbe  benefit  of  those 
holding  under  tbe  Plate. 

[Nos.  108,  108]. 
Argued  Dec  17, 18,1885.     Dtddedjan.  4, 188$. 

F  ERROR  to  the  Supreme  Court  of  the 
State  of  California. 
The  history  and  facta  of  the  case  sufficiently 
appear  In  the  opinion  of  the  court. 

Maori.  W.  J.  Johnston,  TJ.  J.  Baxter 
and  Edwin  Baxter,  for  plaintiff  in  error. 

ll«  u.  s. 


in  lieu  by  the  proper  authorities  of  the  State. 
A  plat  01  the  survey  of  township  3  south,  range 
18  west,  Son  Bernardino  meridian,  was  filed  in 


the  United  States  laud-office  at  San  Francisco, 
April  22,  1868,  and  on  the  same  day  the  State's 
locating  agent  selected  8.  f  N.  W.  1  and  N.  1 
"  W.  i,  sec.  82,  In  that  township,  In  lieu  of  S. 
i  sec.  86,  T.  4  8.,  R.  4  W.,  same  meridian, 


Spanish 
*  alone  is 


defendant  in  error  It  is  found  as  a  fact  "that  ai 
the  time  of  making  said  application  and  selec- 
tion the  a  E.  i  of  sec  36  •••  was  and  has 
been  ever  since  and  Is  now  in  place,  and  is  tbe 
property  of  the  State  of  California,  and  has 
never  been  under  the  claim  of  any  confirmed 
and  finally  surveyed  Mexican  or  Spanish  grant ." 
In  the  outer  case  there  is  no  finding  on  this 
subject,  but  it  Is  found  "that  at  the  time  of  said 
selection  and  location  tbe  owners  of  the  Rancho 
Sausal  Redondo  claimed  that  said  (selected)  .„„,. 
lands  were  within  the  limits  of  Mid  rancho."     '  ' 

According  to  the  findings  in  the  last  case  the 
dispute  between  the  United  States  and  the) 
claimants  of  the  rancho  seems  to  have  con- 
tinued until  about  March  »,  1875,  when  a  sur- 
vey was  finally  approved  that  excluded  the 
selected  lands  from  the  grant,  and  apatent  was 
issued  according  to  this  survey.  The  lieu  se- 
lection as  made  try  the  agent  was  duly  certified 
by  the  Commissioner  of  the  General  Land- 
Office  and  the  Secretary  of  tbe  Interior  to  tbe 


Squiers,  October  90,  1876,  who  had  bought 
from  the  State  a  long  time  before.  The  title- 
thus  acquired  by  Squjers  afterwards  passed  to 
the  defendant  In  error  Fletcher,  who,  on  the 
30th  December,  1675,  entered  into  a  contract 
with  Mower,  the  plaintiff  in  error,  for  the  sale 
of  tbe  W.  j  of  the  8.  W.  J  of  the  N.  W.  i,  20 
acres,  for  $1,000,  of  which  J500  was  paid  in 
hand,  and  for  the  balance  Mower  gave  bis  note 
parable  eighteen  months  after  date,  with  inter- 
est at  the  rate  of  1  per  cent  per  month,  taking 
back  from  Fletcher  an  agreement  for  a  convey- 
ance of  the  land  on  payment  of  tbe  note.  Un- 
der this  contract  Mower  took  possession  of  the 
land  he  bought,  and  on  the  12th  of  March,  1876, 
made  and  Sled  with  tbe  register  of  the  proper 
land-office  a  declaratory  statement  of  bis  Inten- 
tion to  claim  under  the  preemption  laws  the 
whole  of  the  S.  i  N.  W.  i  and  ft,  i  8.  W.  iof 
the  section  Including  the  twenty  acres  he  bad 
bought  from  Fletcher.  On  the  12th  of  Dccem- 
I  bcr,  1876,  he  tendered  to  the  register  and  re- 
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eeiver  of  the  proper  land-office  proof  of  bis 
settlement.  Improvements,  and  general  com- 
pliance with  the  requirements  of  the  preemp- 
tion laws,  and  also  tendered  the  price  and  all 
legal  fees  and  commissions,  and  requested  to  be 
allowed  to  enter  the  binds  as  a  preemptfoner. 
This  was  refused  bj  the  register  and  receiver, 
and  ha  thereupon  appealed  to  the  Commissioner 
of  the  General  Land-Office,  where  the  case  la 
now  pending  undetermined.  Mower  moved 
upon  the  binds  outside  of  the  twenty  acres  In 
January,  1877.  In  doing  so  he  took  possession 
of  a  dwelling-house  erected  by  Squlera.  The 
lands  had  all  been  enclosed,  and  at  the  time 
Mower  moved  on  to  them  the  north  eighty 
acres  were  enclosed  on  three  sides,  and  there 
[383]  were  upon  the  tract  a  bearing  orchard  of  about 
fifteen  hundred  trees,  fifteen  years  old,  and  a 
dwelling-bouse,  corrals,  and  outhouses,  all  put- 
there  by  Squiers. 

On  the  first  of  March,  1877,  Congress  passed 
an  Act  "relating  to  indemnity  school  selections 
in  the  State  of  California,"  19  Stat,  at  L.  207, 
chap.  81.     Section  3  of  that  Act  is  as  follows: 

"Sec.  3.  That  where  Indemnity  school  selec- 
tions have  been  made  and  certifleatosaid  State, 
sad  said  selection  shall  fail  by  reason  of  the 
land,  in  lieu  of  which  they  were  taken,  not 
being  included  within  such  final  survey  of  s 
Mexican  grant,  or  are  otherwise  defective  or  in- 
valid, the  same  are  hereby  confirmed,  snd  the 
sixteenth  and  thirty-sixth  sections,  in  lieu  of 
which  the  selection  was  made,  shall,  upon  being 
excluded  from  such  final  survey,  be  disposed  of 
as  other  public  lands  of  the  United  States;  Pro- 
vided, That  if  there  be  no  such  sixteenth  and 
thirty-sixth  sections, and  the  land  certified  there- 
for snail  be  held  by  an  innocent  purchaser  for 
a  valuable  consideration,  such  purchaser  shall 
be  allowed  to  prove  such  fHcf  s  before  the  proper 
land-office,  and  shall  be  allowed  to  purchase  the 
some  at  one  dollar  and  twenty-five  cents  per 
acre,  not  to  exceed  820  acres  for  any  one  per- 
son; Provided,  That  if  such  person  shall  neg- 
lect or  refuse,  after  knowledge  of  such  facts, 
to  furnish  such  proof  and  make  payment  for 
such  land,  It  shall  be  subject  to  the  general 
land  laws  of  the  United  Stntes. 

Section  8  declares  that  the  confirmation  shall 
not  extend  to  lands  settled  upon  under  the 
homestead  or  preemption  laws,  "Provided, 
That  such  settlement  was  made  in  good  faith 
upon  lands  not  occupied  by  the  settleme-"  — 


State  of  California  by  the  Department  of  the 
Interior." 

Mower  having  neglected  to  pay  his  note 
when  it  fell  due,  Fletcher,  on  the  3d  of  August, 
1877,  after  tendering  a  deed  for  the  land, 
brought  suit  for  the  recovery  of  the  money. 
Mower  answered,  setting  up  a  failure  of  title  to 
the  land  and  therefore  a  want  of  consideration 
for  the  note.  The  supreme  court  held  that 
Fletcher  had  good  title,  and  gave  judgment  for 
the  amount  ofthe  note  and  interest.  To  reverse 
[384]  that  judgment  the  writ  of  error  in  the  suit  of 
Mower  v.  Fatelwr  was  brought 

On  the  24th  of  April,  1679,  Fletcher  and 
Bicknell,  who  held  title  under  the  patent  " 
Squiera,  brought  suit  to  recover  possession  ana 
quiet  their  title  to  the  part  of  the  lands  upon 
which  Mower  had  entered,  not  Included  in  the 


he  United  States.  Oct.  Tkiui, 

twenty  acres  sold  by  Fletcher  to  him.  To  this 
Mower  set  up  his  preemption  claim  as  a  de- 
fense, and  insisted  that  the  title  under  the  selcc- 


ii  by  bis  atttempt  at  a  preemption 


To  reverse  thai  judgment  the  writ  o 
Mbutr  v.  Fletcher  dt  Bichadl  was  brought. 

Alt  questions  of  mere  irregularity  in  the  se- 
lection of  lieu  lands  by  the  State,  and  in  the 
grant  by  theState  to  Squiers,  were  conclusively 
fettled,  so  far  as  the  parties  to  this  suit  are  con- 
cerned, by  tbe  issue  to  the  State  of  the  lists,  cer- 
tified by  the  Commissioner  of  the  Land-Office 
and  the  Secretary  of  the  Interior,  and  bv  the 
patent  from  tbe  State  to  Squlere.  FraUier  t. 
VOmwr.Xav.  8.  ]03[onfe,8nj.  Byan  Act 
of  August  8, 1854,  10  Stat,  at  L.  846,  chap.  201, 
it  was  provided  that  where  alaw  granting  lands 
to  tbe  States  or  Territories  does  not  convey  the 
fee-simple  title,  "lists  of  such  lands  *  *  *  cer- 
tified by  the  Commissioner  of  the  General  Land 
Office,  under  the  seal  of  his  office,  either  as 
originals,  or  copies  of  the  originals  or  records, 
shall  be  regarded  as  conveying  the  fee  simple 
of  all  the  lands  embraced  in  such  lists  llint  an 
of  the  character  contemplated  by  such  Act  of 
Congress,  and  intended  to  be  granted  thereby; 
but  where  lands  embraced  In  such  lists  are  not 
of  the  character  embraced  by  such  Acts  of 
Congress,  and  are  not  Intended  to  be  granted 
thereby,  said  lists,  so  far  as  these  lands  are  con- 
cerned, shall  he  perfectly  null  and  void,  and  no 
right,  title,  claim  or  Interest  shall  be  conveyed 
thereby."  This  statute  is  now  section  2449  of 
the  Revised  Statutes 

In  the  argument  for  the  plaintiff  In  error  ft 
was  contended  that  this  S.  E.  |  of  section  86 
was  not  actually  within  the  limits  of  any  Mexi- 
can claim  when  the  lieu  selection  was  made, 
and  that  consequently  the  certified  list  con- 
veyed no  title. 

It  is  found  as  a  fact  in  the  case  of  Mower  v. 
Fletcher  tbot  when  the  selection  was  made  the 
S.E,|,  section  88,  "was,  and  has  been  ever 
since,  in  place,  snd  is  the  property  of  the  State 
of  California,  and  has  never  been  under  the 
claim  of  anv  confirmed  and  finally  surveyed 
Mexican  or  Spanish  grant."  This  is  not  incon- 
sistent with  the  fact  that  when  tbe  selection  was 
made  the  land  was  within  the  limits  of  an  un- 
confirmed Mexican  claim,  the  boundaries  of 
which  had  not  been  fixed  by  a  final  survey 
The  finding  that  the  S.  E.  t  of  section  86  it  the 
property  of  the  State  Is  not,  under  the  circum- 
stances, the  equivalent  of  a  finding  that  it  ua» 
the  undisputed  property  of  tbe  State  when  the 
lieu  selection  was  made.  Such  being  tbe  case, 
we  are  at  liberty  to  presume  It  was  as  repre- 
sented, within  the  claim  of  a  Mexican  grant 
when  the  selection  was  made  and  certified.  As 
in  the  case  of  Mover  v.  FUtdier  &  ftfobiett  there 
is  no  finding  on  the  subject,  the  same  presump- 

In  Prather  v.  O'Connor  It  was  decided  that 
the  survey  made  in  1688  of  tbe  Sausal  Rancho 
.  Redondo  was  sufficient  to  authorize  the  State  to 
'  select,  under  its  various  grants,  lands  outside 
of  the  then  surveyed  boundaries,  subject,  of 
course,  to  a  defeat  of  title  if  in  the  end  the  sur- 
vey as  made  should  be  set  aside  and  tbe  boun- 
daries of  the  grant  finally  extended  so  as  to  lo- 
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dude  the  selections.  Thli  wu  because  by  sec- 
lion  8  of  the  Act  of  July  28,  IBM,  14  Stat,  at 
J*.  220.  cbap.  229,  it  wu  provided  that  "all  land 
not  Included  in  such  grant  as  M  set  off  ahull  be 
subject  to  the  general  laws  of  the  United 
States."  Aj  the  survey  finally  made  fixed  the 
boundaries  so  as  to  exclude  the  selected  lands, 
tbe  title  of  the  State  related  back  to  the  aelec- 
tiou,  and  this  inured  to  the  benefit  of  Squiers 
under  his  patent  from  the  State. 

The  question  still  remains,  however,  whether, 
If  school  selections  are  found  In  disputed  terri- 
tory outside  the  limits  of  an  unsettled  survey 
by  the  United  States,  of  a  private  claim,  the 
State  must  wait  until  the  boundaries  are  dually 
fixed  before  it  can  get  Its  lieu  lands.  Without 
determining  whether,  if  lieu  lands  are  selected 
and  certified  under  such  circumstances,  the 
United  States  can  reassert  title  when  it  is  finally 
ascertained  that  the  school  sections  were  not 
covered  by  the  claim,  we  have  no  hesitation  in 
saying  that  if  the  proper  officers  of  the  United 
{386]  States  approve  such  a  selection  and  issue  the 
proper  certified  bats,  and  a  purchaser  under 
such  a  title  enters  into  the  possession  of  the 
land  and  improves,  cultivates,  and  holds  it,  no 
one  by  forcibly  or  surreptitiously  getting  into 
possession  can  make  a  preemption  settlement 
which  will  defeat  his  title.  A&erUm  v.  Fowler, 
W  U.  8.  518  [Bk.  24,  L.  ed.  732].  Aswassaid 
in  that  case,  p.  SIS,  [784]  "The  generosity  by 
which  Congress  gave  the  settler  the  right  of 

Csmption  was  not  Intended  to  give  him  the 
eflt  of  another  man's  labor  and  authorize  him 
to  turn  that  man  or  his  family  out  of  his  home. 


It  did  not  propose  to  give  its  bounty  to 
ments  obtained  by  violence  at  the  exp 
others.    The  right  to  make  a  settlement  w 


be  exercised  on  unsettled  land;  to  make  im- 
provements on  unimproved  land.  To  erect  a 
dwelling  house  did  not  mean  to  seize  some  other 
man's  dwelling. " 


This  disposes  of  the  claim  of  preemption,  and 
that  being  out  of  the  way  it  is  clear  that  the 
Act  of  March  1, 1877,  confirmed  the  Slate's  title 


and  made  that  of  Fletcher  good  when  the  note 
of  Mower  to  him  fell  due,  and  when  he  was 
bound  to  convey  under  his  contract. 

The  judgment  in  each  of  the  eatetit  affirmed. 
True  copy.  Test: 

James  H.  MoKennev,  Clerk,  Bop.  Court,  U.  B. 


[198]    JOHN   0.  WEBB.   Admr.   of  Ahaitda  A. 
Sterling,  Deceased,  kt  al.,  AppU., 

HENRY  BARNWALL,  bt  al.  Assignees  In 
Bankruptcy  of  Crawford,  Walsh,  Sierra 
aitd  Compaht  as  Partners,  and  of  Robert 
W.  Smith  bt  al.,  as  Individuals. 

(8eo  S.  C  Reporter's  ed.  US-lvT.) 
Batata  ef  Limitation*— Bankruptcy  Aet—prae- 

Hk 

L  AMlltBeqnJtvtoenjoio  ■  Judgment obtained 
hi  an  action  at  law  on  a  mere  legal  title  la  a  contin- 
natlon  of  that  suit. 

8.  Buob  a  bin  against  an  Mdxnee  In  banhnij 
ma  v  be  Sled  within  the  time  limited  by  me 

raf,  B.  &,  after  Um   ' 
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ant  has  beene- 


_„_ __.__ , re  be  was  In  pon- 

under  what  be  supposed  to  be  a  good  tills. 

Argued,  Dae.  17, 1886.    Decided  Jon.  4,  1886. 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  Middle  District  of  Alabama. 
Tbe  history  and  facts  of  tbe  case  appear  in 
tbe  opinion  of  the  court. 

Metm.  Win.  E.  Enrle  and  II.  A.  Herbert, 
for  appellants. 

Maun.  D.  8.  Trvg  end  R.  C.  Temphint,  for 
appellees. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  bill  of  complaint  brought  by  Amanda 
Sterling  and  her  lour  eons  against  Barnwall 
and  Geynor,  as  assignees  In  bankruptcy,  was 


against 

tionSM 


ioo  5057  ol  

"No  suit,  either  at  law  or  In  equity,  shall  be 
maintainable  In  any  court,  between  an  assignee 
in  bankruptcy  and  a  person  claiming  an  adverse 
Interest,  touching  any  property  or  rights  of 
property  transferable  to  or  vested  In  such  as- 
signee, unless  brought  within  two  years  from 
the  time  when  the  cause  of  action  accrued  for 

t  against  such  assignee.'' 

The  bill  sets  out  that  on  the  Bth  day  of  Feb- 

■ary,  1878,  Robert  W .  Smith  was  the  owner 
of  certain  real  estate  in  the  Town  of  Selma,  In 
tbe  bill  fully  described;  and  on  that  day  he  and 


Robert  W.  Smith  and  Charles  Walsh;  that 
afterwards  said  Walsh  and  Smith,  being  in- 
debted to  Edwin  A.  Glover  In  the  sum  of 
(20,000,  caused  the  trustee  Butt  to  convey  this 
real  estate.  In  which  they  hsd  the  sole  beneficial 


her  sons,  the  complainants. 

The  bill  then  alleges  that  Walsh  and  Smith  [  im] 
were  members  of  a  copartnership  with  others, 
under  the  name  of  Walsh,  Smith  ft  Co.,  which 
owed  the  debt  to  Glover  already  mentioned  as 
the  consideration  of  the  conveyance  to  him  by 
Butt,  tbe  trustee:  that  said  partnership  and  the 
individual  members  thereof,  including  Walsh 
and  Smith,  were  declared  bankrupts  by  the 
proper  court  on  June  13, 1874,  and  that  Henry 
W.  Barnwall  and  William  E.  Gaynor  were  ap- 
pointed assignees  in  eaid  proceeding,  and  all 


assignees  Instituted  an  action  of  ejectment 
against  complainants,  who  were  In  possession 
of  the  land  under  tbe  will  of  Glover,  to  recover 
that  possession.  This  suit  was  begun  in  the 
District  Court  of  the  United  States  for  the 
Middle  District  of  Alabama  in  October,  1870. 
A  Judgment  was  rendered  against  complain- 
ants, which  waa  affirmed  on  appeal  to  the  cir- 
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allege  that  the  plaintiffs  In  that  mlt  recovered, 
on  the  ground  that  the  legal  title, which  controls 
In  a  court  of  law,  never  was  in  Butt,  the  trustee, 
but  by  the  Statute  of  Uses  vested  Immediately 
in  the  aald  Walsh  and  Smith. 

The  bill  then  alleges  that  while  the  complain- 
ants may  not  have  hud  the  lego'  title,  and  so 
could  not  successfully  defend  the  action  at  law, 
they  have  a  perfect  and  just  title  in  equity 
which.  In  this  suit,  they  ask  the  court  to  pro- 
tect They,  therefore,  pray  for  a  decree  to 
compel  defendants  to  convey  to  them  the  strict 
legal  title  which  they  hold,  and  for  an  injunc- 
tion against  them  In  regard  to  the  Judgment, 
which  they  ask  may  be  perpetual. 

This  bill  was  filed  August  1,  1681,  within 
fifteen  months  after  final  judgment  in  the  ac- 
tion of  ejectment. 

The  circuit  court,  treating  the  hill  as  an  orig- 
inal bill  and  as  the  commencement  of  a  new 
and  independent  suit,  held  that  the  period  of 
limitation  of  such  suits  against  the  assignees 
began  to  run  at  the  date  of  their  appointment 
In  1874.  The  two  years  had,  therefore,  long 
been  passed  and  the  claim  was  barred. 

But  if  we  assume,  as  appellants  argue,  that 
the  occasion  for  a  suit  in  equity  did  not  arise 
until  the  final  judgment  at  law,  then  the  bill  in 
this  case  was  in  time. 

We  think  the  latter  is  the  sound  rule.  Com- 
plainants were  in  possession  under  what  they 
supposed  to  be  a  good  title,  until  they  were 
evicted  or  their  title  held  to  be  insufficient;  they 
bad  no  occasion  to  seek  to  establish  their  title 
by  a  suit  in  equity,  and  such  a  suit  they  brought 
within  the  time  of  the  statute  after  they  ascer- 
tained that  it  was  necessary  to  protect  their  pos- 

But  if  this  were  not  so  clear,  it  most  he  held 
Id  the  courts  of  the  United  States,  under  pre- 
vious decisions  of  this  court,  that  the  present 


is  In  the  other  party,  is  a  continuation  of  that 
suit,  and  therefore  the  proceeding  was  com- 
menced when  the  action  of  ejectment  was 
brought. 

In  the  case  of  Simm*  v.  Gvthrie,  S  Crunch, 
19  [18  U.  &  bk.  8,  L.  ed.  642],  Simms  had  ob- 
tained judgment  In  an  action  of  ejectment  in 
the  circuit  court  on  a  patent  from  the  State  of 
Virginia  against  Guthrie.  Thereupon  Guthrie 
filed  bis  bill  in  chancery  in  the  same  court  set 
ting  up  a  superior  equitable  title  by  a  prior 
en  try  to  that  on  which  Simms'  patent  had  issued, 
and  asking  an  injunction  and  a  decree  for  the 
legal  title.  It  was  urged  as  an  objection  to  this 
bill  that  there  were  necessary  parties  who  could 
not  be  made  defendants  In  the  circuit  court. 
But  this  court  said  that  for  omitting  to  bring  in 
these  parties  an  original  bill  might  be  dismissed. 
That,  however,  was  a  bill  to  enjoin  a  judgment 
in  the  circuit  court,  and  the  bill  must  be 
brought  In  the  same  court,  and  the  court  would 
dispense  with  the  parties  who  could  not  be 
brought  in.  In  Dunn  v.  Clarke,  S  Pel.  1  [88 
U.  S.  bk.  8,  L.  ed.  845],  where  an  equitable 
title  was  set  up  by  bill  in  chancery  against 
a  Judgment  at  taw  recovered  in  a  circuit  court 
of  the  United  States,  the  court  said:  "The  in- 
junction bill  Is  not  considered  an  original  bill  be- 
tween the  same  parties  as  at  law."    It  also  said 


i  Uhited  Statm. 


Oct.  Tebm, 


If  Graham,  the  successful  party  In  the  Judg- 
ment at  law,  had  lived,  the  court  might  have 
Issued  an  injunction  to  his  judgment  at  law 
without  a  personal  service  of  process  except  on 
his  attorney,  and  it  is  now  the  settled  practice 
to  order  such  substituted  service  on  the  attorney 
when  the  plaintiff  in  the  Judgment  does  not  re- 
side within  the  Jurisdiction  of  the  court 

In  the  case  ox  Duniap  v.  Button,  4  Mason, 
549,  Mr.Juttiee  Story  said:  "I  believe  the  gen- 
eral, If  not  the  universal  practice  has  been  to 
consider  bills  of  injunction  upon  judgments  in 
the  courts  of  the  United  States,  not  as  original 
but  auxiliary  and  dependent  suits,  and  prop- 
erly sustainable  in  that  court  which  gave  the 


original  judgment,  and  has  it  completely  under 
control.  This  language  la  cited  with  approval 
and  the  point  illustrated  In  Ihe  case  of  Jonetv. 
Andrew,,  10  Wall.  887  [77  U.  S.  bk.  18,  L.  ed. 
985],  and  in  Chrutmat  ▼,  RueteU,  14  Wall.  68 
[81  U.  8.  bk.  20,  L.  ed.  762], 

The  case  before  us  comes  precisely  within  the 
principle  of  these  decisions. 

The  bill  in  chancery  is  a  continuation  of  the 
litigation  commenced  by  the  action  at  law,  and 
its  object  is  to  enjoin  the  judgment  in  that  suit 
and  to  correct  its  injustice  by  an  equity  pro- 
ceeding In  the  same  court 

The  Dor  of  the  statute  as  to  this  relief  cannot 
become  perfect  until  two  years  of  Inaction  have 
justified  a  plea  of  that  kind. 

The  decree  of  the  Circuit  Court  it  therefore  re- 
verted and  the  cam  remanded  to  that  oourt,  with 
direction*  to  overrule  the  demurrer,  and  for  ruth 
further  proceeding!  at  to  equity  betongt. 
True  Oopy.    Teet: 

James  H.  MoKonnej,  Clerk,  Bup.  Oourt,  V.  8. 


JOSEPH  P.  FIELD,  Appt.,  [187] 

OLIVER  DE  COHEAU  kt  at* 
(See  8.  a  Beportefe  ed.  ur-UO) 


Patent  lav — eonttruction. 


Letters  patent  No.  15 
glove  fastenings.  Is  not  Infringed  by  a  spring  tas- 
te n log  which  sets  In  a  different  manner ;  said  pa- 
tent not  being  for  a  combination  of  springs  m 
every  form  for  dosing  the  wrists  of  (loves. 


Dee.  7,  IBS 


Bedded  Jan.  i.  1886. 


APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  Southern  District  of  New 
Tort 

The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court 

Mr,  Eugene  N.  Ell  ot,  for  appellant 
No  counsel  appeared  for  appellees. 


The  appellant,  who  was  complainant  below, 
filed  his  bill  in  equity  to  restrain  on  alleged  in- 
fringement by  the  appellees  of  letters  patent 
No.  155077,  for  on  improvement  in  glove  fas- 
tenings Issued  to  bim  September  15, 1874. 

The  bill  was  dismissed  at  the  hearing  on  the 
ground  that  the  defendants  had  not  infringed. 
116  I 
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"The  object  of  my 

glove  to  fit  closely  to  the  hand  and  wrist  of  the 
wearer  without  the  use  of  buttons  or  other  f  as- 
tenings;  and  I  attain  this  object  by  extending  a 
apring,  A,  entirely  around  the  split  portion  B 
of  the  glove,  In  the  manner  plainly  shown  In 
Figure  1  of  the  accompanying  drawing,  bo  that 
when  released  the  ends  a  a  of  the  said  spring 
abal]  overlap,  aa  shown  In  Figure  2,  ana  thus 
dose  the  glove  upon  the  wrist 


The  spring  Is  entirely  concealed  within  the 

IBS]  material  of  the  glove,  and  may  be  secured  to  the 

latter  in  any  suitable  manner;  but  I  prefer  to 

simply  stitch  it  In  place,  at  indicated  by  the 

dotted  lines  x  in  Figure  1, 


is  moat  suitable  for  the  purpose,  while  it  pos- 
sesses the  further  advantage  of  presenting  no 
sharp  or  abrupt  ends,  which  would  be  apt  to 
force  their  way  through  the  material  of  the 
glove. 

The  edge  view,  Figure  8,  shows  the  method 
of  bending  the  spring  to  conform  to  the  shape 
of  the  hand  of  the  wearer  of  the  glove. 

I  am  aware  that  springs  have  been  combined 
with  the  wristlets  of  gloves,  but  tbey  have  al- 
wavs  extended  entirely  around  the  latter,  thus 
rendering  it  impossible  to  fold  the  glove, 
which  was  consequently  clumsy  and  mcon- 
yient  to  carry  in  the  pocket.  This  objection,  ft 
will  be  evident,  la  entirely  overcome  by  myin- 
Invention. 
IIS  u.  S. 


I  claim: 

The  combination,  substantially  a*  described, 
of  a  spring,  A,  with  the  split  portion,  B,  of  a 
glove,  for  the  purpose  specified." 

The  drawings  referred  to  are  annexed. 

Judge  Wheeler  holding  the  circuit  court,  In 
deciding  the  case,  stated  the  grounds  of  his  ac- 
tion in  dismissing  the  bill,  in  an  opinion  con- 
tained in  the  transcript,  as  follows: 

"  The  orator  has  a  patent,  No.  185,077,  dated 
September  16,  1874,  for  an  improvement  in 
glove  fastenings,  consisting  of  the  combina- 
tion of  a  spring  inserted  in  the  material  of 
the  glove,  and  extending  around  the  edges  of 
the  slit,  which  permits  drawing  the  wrist  of 
the  glove  over  the  hand,  and  adjusted  so  as  to 
spring  open  by  the  insertion  of  the  bond  and 
to  close  automatically  and  overlap  itself,  and 
cause  the  edges  of  the  slit  to  overlap  each  other 
when  the  glove  is  on.  The  defendants  deny 
Infringement.  They  make  and  sell  for  use 
springs  for  gloves  to  be  inserted  into  the  mate- 
rial, and  with  arms  extending  along  each  edge 
of  the  silt,  Jointed  at  the  apex,  working  to- 
gether like  the  blade  and  handle  of  a  jack- 
knife.  The  only  question  is,  whether  the  use  [190] 
of  sucb  springs  is  an  Infringement.  The  plaint- 
iff stated  In  the  specification  of  his  patent  that 
springs  had  been  combined  before  with  the 
wrists  of  gloves,  but  of  a  different  form.  Bo 
his  potent  is  not  and  could  not  be  maintained 
as  a  patent  for  the  combination  of  springs  in 
every  form  with  the  wrists  of  gloves  to  close 
them.  It  proposes  to  be  and  Is  a  patent  of  his 
style  of  apring  combined  with  the  wrists  of 
gloves  for  that  purpose.  The  question  is, 
whether  the  defendants'  spring  is  substantially 
like  bis.  His  is  a  spring  throughout,  and  pulls 
constantly  upon  the  parts  of  the  material  until 
they  come  together  and  overlap.  The  defend- 
its'  has  stiff   arms,  and  pulls  the  parts  to 

:ther  only  when  closed  far  enough  to  have 
_e  spring  on  one  arm  operate  In  the  opposite 
direction  upon  the  cam-shaped  end  of  the 
other,  and  it  pulls  the  edges  apart  until  the 
arms  are  at  right  angles  to  each  other  when 
opened  far  enough  to  cause  the  spring  to  act 
the  other  way  on  the  cam.  When  so  opened 
it  will  not  close  itself  as  the  orator's  will,  but 
has  as  much  tendency  to  remain  open  as  it  has 
sin  closed  after  being  closed.      It  is  said 

a  an  expert  called  by  the  orator  that  if  the 
je  of  the  cam,  which  throws  the  arms  apart, 
was  removed,  the  spring  would  become  more 
like  the  orator's  in  its  operation;  but  he  prob- 
ibly  failed  to  notice  that  the  spring  operates  on 
.he  same  edge  of  the  cam,  although  on  different 
sides  of  its  pivot,  both  in  opening  and  closing 
the  apring;  and  that  if  this  edge  was  removed 
the  spring  would  not  move  arms  together  or 
either  way  at  all.  The  form  of  the  defendants' 
spring  Is  different  from  the  orator's;  its  mode 
of  operation  Is  different,  and  the  result  of  its 
operation  is  somewhat  different.  It  cannot  be 
said  to  be  the  same  as  the  orator's,  or  to  be 
substantially  like  the  orator's.  Each  got  the 
idea  of  closing  the  wrists  of  gloves  by  means  of 

S rings  from  others;  the  orator  carries  out  the 
3a  In  his  mode  and  the  defendants  in  theirs, 
and  as  neither  bos  control  of  anything  but  the 
particular  mode,  neither  can  Justly  say  that  the 
other  uses  liis  mode." 

Us 
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For  that  reasons,  which  tee  cannot  resists  in 
a  mora  eatiif/ictory  manner,  the  decree  of  the 
Circuit  Court  it  affirmed. 

True  copy.    Teat : 

James  H.  MoKenney.  Clerk,  Sup.  Court,  V.  B. 


[IBS]  JOHN  DOE.  acdem.  Slate  of  Alabama  tad 
ex  dem.  Jons  Swank  and  John  A.  Bil- 
LUP8,  Trustees,  etc.,  Ptff.  in  Err. 

VANCE  0.  LARMORE. 


of  April  10,  1SHS,  to  renew  certain 
isto  the  State  of  Alabama,  previously 
ie  Act  of  June  S,  ISM,  to  aid  a  oertaln 
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, jdbytbe _      

railroad  ootnpaay,  is  not  to  be  construed  m  making 
anew  Brant  but  la  to  be  treated  as  ao  extension  of 
the  time  named  In  the  original  grant  for  the  com- 
pletion of  the  road. 
i  Tno  oompletlon  of  the  road  within  the  time 

.......   .„  -u ,  Aot  perfected  the  title,  of  the 

ie  original  grant;  and  tola  title  in- 
t  of  lis  prior  grantees. 
[No.  98.] 
Submitted  Dec  17, 1886.   Decided  Jan.  4,  1886. 

J  ERROR  to  the  Supreme  Court  of  the 
X  State  of  Alabama. 

The  history  and  facta  of  the  case  aufflcieutl y 
appear  Id  the  opinion  of  the  court. 

Mr.  Samuel  P.  Rice,  for  plaintiff  in  error. 

Mr.  John  T.  Bforgavn,  for  defendant  in 


Mr.  Chief  Jvttice  Waite  delivered  the  opin- 
ion of  the  court: 

This  case  cannot  be  distinguished  in  princi- 
ple from  8t.  Louie,  Iron  Mountain  and  South- 
ern Railway  Company  v.  McGce,  115  U.  S. 
469  [ante,  446],  decided  at  the  present  Term. 
The  suit  was  ejectment  to  recover  the  posses- 
sion of  certain  tracts  of  land  granted  June  3, 
1856,  by  an  Act  of  Congress  to  tbe  State  of 
Alabama  to  aid  In  building  a  railroad  "from 
Gadsden  to  connect  with  the  Georgia  and  Ten- 
nessee and  Tennessee  line  of  railroad  through 
Chattanooga/Wills,  andLookout  Valleys."  11 
Stat,  at  L.  17,  chap.  41.  Sections  8  and  4  of 
this  Act  are  identical  with  sections  4  and  5  of 
the  Act  Involved  in  McOee'i  Cam;  andtbeypro- 
vided  that  if  the  road  was  not  completed  in  ten 

ears  all  unsold  land  should  revert  to  the 
nlted  States.  On  the  80th  of  January,  1858, 
the  Legislature  of  Alabama  by  a  Joint  resolu- 
tion transferred  this  grant  to  the  Wills'  Valley 
Railroad  Company,  "  to  be  used  and  applied 
by  said  company  upon  the  terms,  conditions, 
and  under  restrictions  In  said  Act  of  Congress 
contained."  Sees.  Laws  Ala.  1857-8,  p.  481. 
On  the  29th  of  June,  1860,  the  lands  involved 
in  this  suit  were  certified  to  the  State  by  the 
Commissioner  of  tbe  General  Land-Office  un- 
der tbe  grant;  and  on  the  &0th  of  February, 
1861,  they  were  sold  by  the  company  to  Lar- 
more,  tbe  defendant,  and  certain  other  persons, 
who  paid  tlie  purchase  money  and  entered  into 
possession.  The  proceeds  of  tbe  sale  were  used 
in  building  tbe  road,  and,  on  the  "th  of  June, 
1866,  the  company  conveyed  lie  landa  in  foe 


simple  to  the  purchasers  "  against  the  claim 
and  title  of  the  said  Wills'  Valley  Railroad 
Company,  and  of  any  person  or  persona 
claiming  under  said  company."  The  other 
grantees  named  In  the  deedhave  since  conveyed 
all  their  Interest  to  Larmore,  who  is  now  In 
possession.  The  road  waa  not  completed  with- 
in ten  years  after  the  postage  of  the  Act  of 
Congress;  and  on  the  10th  of  April,  1869,  an- 
other Act  was  passed,  entitled  '  'An  Act  to  Re- 
new Certain  Grants  of  Land  to  the  State  of 
Alabama"  (16  Stat  at  L.  45,  chap.  24),  by 
which  this  grant  was  revived  and  renewed. 

The  name  of  the  Wills'  Valley  Railroad  Com- 
pany was  changed  to  Alabama  and  Chattanooga 
Railroad  Company  in  1868;  and  on  tbe  second 
of  March,  1870,  the  company  under  that  name 
obtained  from  the  Bute  a  loan  of  state  bonds 
to  aid  In  the  completion  of  its  road.  Tbe  road 
finished  so  as  to  perfect  title 


is  afterwards  finished  b 


A.  Billupe  and  John  Swann,  Trustees,  which 
purported  to  convey  the  lands  in  dispute,  un- 
der a  compromise  agreement  with  the  railroad 
company,  to  protect  the  interests  of  the  holders 
of  the  state  bonds  which  had  been  loaned  to 


in  question  were  not  fully  earned  when  tbe 
sale  waa  made  under  which  Lnrmore  holds 
title,  and  the  road  was  not  completed  within 
the  ten  years  fixed  by  the  Act  of  1856,  these 
lands,  as  well  as  those  not  sold  at  the  end  of 
the  ten  years,  reverted  at  the  end  of  that  time 
to  the  United  States  and  passed  again  to  the 
State  under  tbe  Act  of  1868,  which  to  to  be 
construed  as  a  new  grant.  We  held  otherwise 
In  McOee'i  Ca«e;  and  under  that  ruling  the  Act 
of  1869  to  to  be  treated  as  an  extension  of  the 
time  named  In  the  original  Act  for  the  comple- 
tion of  the  road.  As  between  the  company 
and  Larmore  tbe  title  passed  under  tbe  deed  of 
1866,  which  was  executed  to  give  effect  to  the 
sale  in  1861.  The  completion  of  the  road 
with  in  the  time  fixed  by  the  new  Act  perfected 
the  title  of  the  company  under  tbe  original 
grant,  and  this  title  Inured  at  once  to  the  bene- 
fit of  Larmore. 

At  the  judgment  below  tuttainsd  Zarmor/t 
title  and  diemiteed  the  tuit,  it  toot  right,-  and  it 
it  eonteqvently  affirmed. 

True  copy.   Test : 

James  a .  HcKenney,  Clerk,  Bup.  Court,  U.  & 


HENRY  0.  BROWN,  Appt., 

JAMES  B.  GRANT,  Governor,  WILLIAM 
H.  MEYERS,  Lieutenant-Governor,  MEL- 
VLN  EDWARDS,  Secretary  of  State,  and 
D.  F.  URMY,  Attorney-General  of  Out 
State  or  Colorado,  nt  ax. 

(See  8.  C  Reporter's  ed»  JOT-HA) 

idmittion    of   Btate—vropertp   of    Territory 

pane* — capital  ttte—jurttdteUm. 

1.  Unless  otherwise  declared  by  Congress,  the  ti- 
le of  every  species  of  property  owned  by  a  Terri- 
orv  passes  to  the  State  upon  Ita  admission  to  the 
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Ibtn  bntna  no  oonflltloii  reautrinjtlw  erection  of 
bdUdtnMSwraoo  within  any  specified  time. 

3.  Theguesttoawl>etbfa-tW*Tanu>rliaabeende- 
privedof  hiiprgportg  without  due  processor  law 


APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado. 

The  history  and  facta  of  the  case  appear  in 
the  opinion  of  the  court.  See,  also,  tho  report 
of  the  opinion  of  this  court  dismissing  a  writ 
of  error  to  the  Supreme  Court  of  Colorado  in 
a  suit  between  these  parties  involving  the  sub- 
ject matter  of  this  suit.  Broun  v.  Colorado, 
Bfc  27, 182;  6  Colo.  496. 

Memrt.  Jamei  H.  Brown,  G.  C  Bau-teb 
and  J.  H.  Blood,  for  appellant 

M:**rt.  Thornton  H.  Thorns*  and  Thea- 
ters S.  Thomtu,  Atty-Qen.  of  Colorado,  for 
appellees. 

Mr.  Jmtioi  Han-lam  delivered  the  oplnii 
of  the  court: 

This  is  an  appeal  from  the  final  decree  of  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Colorado,  dismissing,  upon  demurrer  to 
the  bill,  a  suit  in  equity  instituted  in  that  court 
by  Henry  C.  Brown  against  James  B.  Grant, 
Governor,  William  H.  Meyers,  Lieutenant- 
Governor,  Melvin  Edwards,  Secretary  of  State, 
and  D.  F.  Urmy,  Attorney-General  of  the  State 
of  Colorado,  and  against  certain  other  persona 
constituting  a  board  of  managers  for  the  erec- 
tion of  the  capital  building  for  that  State. 

The  case  made  by  the  bill  is  substantially  as 
follows; 

By  the  third  section  of  an  Act  of  the  Council 
and  House  of  Representatives  of  the  Territory 
of  Colorado,  entitled  "An  Act  to  Locate  the  Seat 
of  Government  of  the  Territory  of  Colorado, " 
approved  December  B,  1807,  It  was,  among 
other  things,  provided  that 

"Sec.  8.  The  persona  appointed,  as  aforesaid, 
In  section  2  of  this  Act,  shall,  within  sixty  days 
after  the  date  of  their  appointment,  proceed  to 
select  a  situ  for  the  capitol  of  said  Territory, 
within  the  said  City  of  Denver,  which  site  shall 
contain  not  less  than  ten  acres  of  land;  and  if 
[MM]  the  site  so  selected  shall  be  conveyed  to  the  Ter- 
ritory of  Colorado  by  the  person  or  persons 
holding  the  title  thereto,  without  charge  to  said 
Territory,  and  so  as  to  vest  the  title  to  the  same, 
absolutely  and  In  fee  simple,  In  said  Territory,  the 
site  so  selected  shall  be  and  remain  the  property 
of  said  Territory,  for  the  purpose  of  erecting  a 
capitol  and  other  public  buildings  thereon." 

On  the  11th  of  January,  186$  the  plaintiff, 
by  deed  duly  acknowledged,  conveyed  to  the 
Territory  a  tract  of  ten  acres  of  Una,  part  of  a 
larger  tract  owned  by  him  in  the  Immediate 
vicinity  of  Denver.  The  consideration  la  stated 
to  be  $1,000  paid  to  the  grantor  by  the  Terri- 
tory, but  the  land  was,  in  fact,  donated  by  him 
in  the  belief  that  the  erection  thereon  of  the 
capitol  and  other  public  buildings  would  en- 
hance the  value  of  bis  adjoining  lands.  The 
deed  contains  the  following  recitals: 

"The  said  land  being  so  conveyed  to  said 
Territory  in  pursuance  of  the  Act  entitled  'An 
II*  U.  S. 


Act  to  Locate  the  3eat  of  Government  of  the 
Territory  of  Colorado,  approved  the  8th  day 
of  December,  A.  D.  1887/  so  as  to  vest  the  title 
to  the  same  absolutely  and  in  fee  simple  in  said 
Territory,  for  the  purpose  of  erecting  a  capitol 
and  other  public  buildings  thereon  only;  to 
nave  and  to  hold  the  same,  together  with  all 
and  singular  tho  appurtenances  and  privileges 
thereunto  belonging  or  In  anywise  thereunto 
appertaining;  and  all  the  estate,  right,  title,  in- 
terest and  claim  whatever  of  the  said  party  of 
the  first  part,  either  in  law  or  equity,  to  the  only 
proper  use,  benefit  and  behoof  of  the  said  party 
of  the  second  part,  its  successor*  and  assign* 
*Tre»er. 

And  the  said  party  of  the  first  part,  the  afore- 
said parcel  of  land  unto  the  (aid  party  of  the 
second  part,  its  successors  and  assigns,  against 
the  claim  or  claims  of  all  and  every  person 
whatsoever,  he,  the  said  Henry  C.  Brown,  doe* 
and  will  warrant  and  forever  defend  by  these 

Contemporaneously  with  the  execution  of  the 
deed,  the  legislative  Assembly  of  the  Territory 
adopted  a  memorial  to  Congress,  asking,  for 
reasons  therein  stated,  a  liberal  appropriation 
for  the  erection  of  suitable  capitol  buildings  for 
the  use  of  the  Territory.  By  an  Act  of  the  Ter- 
ritorial Legislature,  approved  February  B,  1872, 
It  was  directed  that  proposals  be  received  for 
the  erection  of  a  capitol  building,  and  that  it    (209] 


to  Congress  was  adopted,  asking  an  appropria- 
tion of  |100,000,  collected  from  internal  revenue 


capitol  commissioners,  with  auioont, 
the  custody  of  and  expend  in  the  improvement 
of  the  capitol  ground*,  and  in  the  erection  of 
capitol  buildings  thereon,  money  appropriated 
or  donated  for  that  purpose;  to  sell  all  lands 
and  lota  donated  for  capitol  purposes,  except 
capitol  site,  the  money  so  raised  to  be  used  In 
the  erection  of  a  capitol  building  or  building*, 
to  be  completed,  paid  for  and  delivered  to  the 
Territory  on  or  before  January  1,  1676. 

The  bfll  alleges  that  the  Territory  of  Colorado 
did  on  or  about  the  first  day  of  August,  1876, 
"depart  this  life,"  and  on  the  ar~     J— ■     " 


e  day,  "by 
then  Presl- 


to  it  by  your  orator,  either  for  the  purpose  of 
erecting  capitol  or  other  public  buildings  there- 
on or  for  any  other  purpose  whatsoever." 

The  Constitution  adopted  by  the  people  of 
Colorado  under  the  Enabling  Act  of  Congress 
provided  that  the  General  Assembly  should  not 
change  or  locate  the  *eat  of  government  of  the 
State,  but  at  ita  first  session,  subsequent  to  the 
year  1880,  should  submit  the  question  of  it* 
permanent  location  to  the  popular  vote  at  a  gen- 
eral election,  until  which  vote  no  expenditure 
for  capitol  buildings  should  be  made.  The  same 
Constitution  provided  "that  all  property,  real 
and  personal,  belonging  to  the  Territory  of 
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Colorado  at  the  adoption  of  this  Constitution 
■hall  be  vested  in  ana  become  the  property  of 
the  State  of  Colorado." 

On  the  Mb  of  May,  1870,  the  plaintiff  took 
[210]  possession  of  the  ten  acre  tract  and  constructed 
around  it  a  substantial  board  fence.  At  the 
lame  time  he  executed  and  put  on  record  a  deed 
revoking  and  annullinghls  conveyance  of  1868. 
The  reason  assigned  in  that  deed  for  its  execu- 
tion is,  that  "neither  the  said  Territory  nor  its 
successor,  the  State  of  Colorado,  has  ever  ac- 
cepted the  said  conveyance  or  located  or  erected 
a  capital  or  other  public  buildings  on  snid  tract 
of  land  aa  In  and  by  said  deed  (of  1863)  pro- 
vided." 

The  bill  alleges  that  plaintiff  has  been  in  com- 
plete possession  of  said  land  ever  since  Ma v  9, 
1879;  that,  at  the  general  election,  in  1881,  the 
seat  of  government  was  located,  by  a  popular 
vote,  at  Denver;  and  that  her  officers  of  state 
and  board  of  managers  for  the  erection  of  state 
capitol  buildings  at  Denver  are  about  to  take 
and,  unless  restrained,  will  take  possession  of 
said  ten  acre  tract  for  the  purpose  of  erecting 
said  buildings  thereon. 

He  prays  that  they  be  enjoined  from  disturb- 
ing his  possession  of  the  premises  until  he  shall 
receive  just  compensation  therefor. 

A  demurrer  to  the  bill  having  been  sustained, 
upon  the  ground  that  It  did  not  set  forth  a  cause 
of  action,  the  suit  was  dismissed. 

As  all  the  parties  to  this  suit  are  cititzens  of 
the  State  of  Colorado  the  circuit  court  was 
without  Jurisdiction,  unless  the  suit  is  one 
arising  under  the  Constitution  or  laws  of  the 
United  Slates.  It  Is  not  clear  upon  what  pre- 
cise ground  the  plaintiff  contends  that  the  suit 
belongs  to  that  class.  We  suppose  his  claim  to 
be  that  when  the  Territory  became  a  State,  the 
property  he  had  given  to  the  former  became  bis 
again,  and  that  the  provision  in  the  Constitution 


at  the  adoption  of  that  instrument  "shall 
vested  in  and  become  the  property  of  the  State 
of  Colorado,"  deprived  him  of  his  property 
without  due  process  of  law;  that  Is,  it  was 
thereby  taken  from  him.  for  public  use,  with- 
out Just  compensation  being  first  made,  or  In 
some  legal  mode  secured,  to  him.  Assuming 
that  the  suit,  upon  that  basis,  arises  under  the 
Constitution  of  the  United  States,  it  is  difficult 
to  conceive  of  one  in  which  the  question  has 
merit. 

Before  the  execution  of  the  deed  of  January 
11, 1868,  the  Territorial  Legislature  had  located 
the  seat  of  government  at  Denver.  It  was  there 
when  the  appellant's  gift  was  made.  The  gift 
had  direct  reference  to  the  Territorial  enact- 
ment authorizing  commissioners  to  accept  a 
conveyance  of  not  less  than  ten  acres  of  land, 
without  charge  to  the  Territory,  and  so  as  to 
vest  in  it  an  absolute  fee-simple  title.  The  title 
was  so  conveyed  by  Brown  to  the  Territory, 
"Its  successors  and  assigns  forever,"  for  "the 
purpose  of  erecting  a  capitol  and  other  public 
buildings  thereon  only.  The  deed  was  duly 
accepted;  for.  If  the  Act  under  the  authority  of 
which  the  land  was  obtained,  and  the  execution 
and  registration  of  the  deed,  are  not  complete 
proof  of  such  acceptance,  surely  the  Act  of 
1873,  requiring  the  capital  building  to  be  erected 
••upon  the  ground  (t)heretofore  donated  to  the 


Territory  for  that  purpose  by  Henry  C.  Brown," 
is  ample  evidenoe  of  that  fact  It  is  idle  to  say 
that  the  Territory  never  accepted  the  convey- 
ance. Upon  what  legal  ground,  then,  can  the 
appellant  defend  his  resumption  of  possession 
in  1879T  His  conveyance  contained  no  con- 
dition under  which  he  could  demand  the  erec- 
tion of  a  capitol  building  within  any  specified 
time,  in  default  of  which  the  property  would 
revert  to  him.  The  Territorial  Legislature 
wisely  invested  commissioners  with  authority 
to  accept  a  conveyance  of  an  absolute  fee-simple 
title,  and  reserved  to  itself  the  determination  of 
all  questions  concerning  the  time  within  which 
the  proposed  building  should  be  erected.  And 
it  cannot  be  said,  In  view  of  the  allegations  of 
the  bill,  that  the  Territory  did  not  move  as 
rapidly  in  creating  indebtedness  for  that  pur- 
pose as  the  public  necessities  permitted  or  the 
public  Interests  required.  If  it  were  conceded  [212] 
that  the  removal  of  the  seat  of  government  from 
Denver,  or  the  abandonment  of  this  land  as  the 
site  of  capitol  buildings,  would,  under  all  the 
circumstances,  entitle  Brown  to  claim  the  prop- 
erty, or  compensation  therefor,  it  is  sufficient 
*i  say  that  no  such  state  of  facts  now  exists. 

But  the  appellant  contends  that  he  made  this 
gift  upon  the  implied  condition  that  the  Ter- 
ritory, not  the  State,  should  erect  the  public 
buildings  In  question.  Apart  from  the  fact  that 
the  terms  of  the  deed  are  inconsistent  with  such 
a  condition,  the  supposition  cannot  be  indulged 
for  a  moment  that  the  plaintiff  did  not  look  for- 
ward to  the  time  when  the  Territory  would  be- 
come one  of  the  States  of  the  Union;  an  event 
which  would  necessarily  tend  to  accomplish  the 
very  object  that  he  had,  aahe  avows,  in  making 
the  donation,  viz. :  to  Increase  the  value  of  other 
lands  owned  by  him,  of  which  the  ten  acres  in 
uestion  formed  a  part.  The  reference  In  the 
leeds  of  1868  and  1879  to  the  successors  of  the 
Territory  is  persussive  evidence  of  tbe  fact 
that  the  plaintiff  contemplated  the  organization 
of  its  people  as  a  State.    Now  that  the  Slate 

E reposes  to  construct  capitol  buildings  on  the 
ind  donated  for  that  very  purpose,  the  plaint- 
iff asks  the  intervention  of  a  court  of  equity  to 
prevent  her  agents  from  entering  upon  the 
premises  until  he  receives  compensation  for 
what  was  in  law  a  donation  to  the  public  as  an 
organized  body,  whether  under  a  territorial  gov- 
ernment or  as  a  State.  He  la  not  entitled  to 
such  aid. 

The  suggestion,  that  the  clause  of  the  Con- 
stitution providing  that  the  State  is  the  owner 
of  all  tbe  property  which  the  Territory  held 
upon  Its  becoming  a  State  deprived  him  of  his 


Constitution  to  that  effect  was  only  declaratory 
of  what  was  the  law. 

Judgment  affirmed. 

True  copy.   Test: 

James  H.  ICoKenner,  Clerk,  Bun.  Court.  U.  & 
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167]  JOSEPH  A.  SMITH.  Appt.  and  Fiff.  in  ~ 

WILLIAM  0.  WHITNEY,  Becretaxy  01 
Navy,  et  al. 

(Bee  8.  a  Reporter's  ed-  1BT-18S.) 

Writ  of  prohibition  to  naval  court-mart 
juritdiction  of  toe  Supreme  Court  oftheDU 
of  Columbia — ditcreUon—jitri'diction  of 
eourt^partiet—praeiioe-jvriidietionofi 

eourt-mariial.  of  naval  officer  terming  a*  a 
of  bureau  and  paymatter-general. 


prohibition  to  the  Secretary  of  the  Navy,  i 
court-martini  convened  by  his  order  to  Oryap 
oncer  (or  offenses  punishable  with  dlsmissu, 
be  reviewed  by  this  oourt,  if  the  salary  of  i 
mi-h  officer  might  thereby  be  deprived  ez< 


(>UJ 


ot  another  rharge,  varying  In  form  but  fo 
name  or  similar  acta,  affords  do  ground  for  la 
a  writ  of  prohibition. 

S  A  naval  court-martial  may,  at  any  time  b 
Its  dissolution  by  the  Secretary  of  tbe  Navy,  1 
convened  by  him  tA  reconsider  Its  proceeding 

8.  A  writ  of  prohibition  cannot  be  made  to  i 
the  purpose  of  a  writ  of  error,  or  certiorari 

T.  Upon  an  application  for  a  writ  of  prohit 
to  a  naval  court-martial,  the  Secretary  of  the  I 
should  not  be  Joined  asapnrty  defendant. 

8.  Itseems  thatprooeodlngsupon  apetltion 
writ  of  prohibition  must  be  considered  as  oi 
common-lnw  aide  of  a  court  having  both  com 
law  and  equity  powers. 

a.  Whether  the  Supreme  Court  of  tbe  Dtotrl 
Columbia  has  power  in  any  case  to  Issue  a  w 
prohibition  to  a  court-martini  Is  not  decided. 

[No.   1146.1 
Argued  Dee.  11,  1886.    Decided  Jan.  4,  . 

APPEAL  from  and  in  error  to  the  Sup: 
Court  of  the  District  of  Columbia. 
Mem*.  Jeff.  Chandler  and  Eppa  Hut 
for  appellant  and  plaintiff  in  error. 

Mr.  William  A.  Maury,  Ami.  Atty-l 
for  appellees  and  defendants  In  error. 

Mr  Juitiee  Gray  delivered  the  opinic 
the  court: 

This  was  a  petition,  filed  September  21,  1 
praying  the  Supreme  Court  of  the  Distrii 
Columbia,  to  issue  a  writ  of  prohibition  t 
Secretary  of  the  Navy,  and  to  a  general  c 
martial  of  naval  officers  convened  by  his  t 
of  June  35, 1886,  to  try  the  petitioner,  a 
Inspector  in  tbe  navy,  and,  by  appointmei 
the  President,  confirmed  by  toe  Senate  ol 
date  of  June  37,  1883,  "  Chief  of  the  Bu 
of  Provisions  and  Cloth  i  tig  and  Payms 
General  in  the  Department  of  the  Navy, 
11<  U.  S.  U.  S.,  Book  2ft 
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the  relative  rank  of  Com  mod  ore,  "upon  certain 
charges  and  specifications,  a  copy  of  which 
wa«  made  part  of  tbe  petition. 

The  first  of  those  charges  was  "  scandalous 
conduct  tending  to  the  destruction  of  good 
morals,"  under  which  were  fourteen  specfilcsr 
tions,  alleging  that  "  the  said  Joseph  A.  Smith, 
then  being  a  pay  inspector  in  tbe  United  States 
Navy,  and  having  been  theretofore,  as  snob. 
officer  of  the  navy,  duly  appointed  Chief  of 
the  Bureau  of  Provisions  and  Clothing,  with 
the  title  of  Paymaster- General  in  the  Depart- 
ment of  the  Navy,"  and  being  responsible  for 
the  proper  and  reputable  administration  there- 
of, and  it  being  his  duty  to  protect  the  interests 
of  the  government  in  the  making  of  contracts  [169' 
for  supplies  for  the  navy,  did  various  acts  which 
were  set  forth  in  different  forms  and  with  much 
detail,  but  the  substance  of  which  was  that  he 
enlarged  existing  contracts  so  as  to  include  at 
the  contract  price  additional  supplies  not  re- 
quired by  the  necessities  of  the  service,  without 
consulting  the  Secretary  of  the  Navy  or  the 
sureties  on  the  contractor's  bond  or  giving  any 
opportunity  for  competition,  and  when  tbe 
market  was  falling  extended  the  time  of  de- 
livery of  supplies  contracted  for,  thereby  ne- 
cessitating tbe  acceptance  of  supplies  of  an  in- 
ferior quality;  falsified  a  copy  of  a  contract, 
and  thereby  enabled  the  contractor  to  obtain 
payment  at  a  place  other  than  that  required  by 
the  contract;  and  by  directions  and  instructions 
to  pay  officers  caused  to  be  paid  claims  which 
had  been  refused  by  other  pay  officers  and 
which,  as  he  knew,  bad  been  declared  illegal  by 
the  accounting  officials  of  the  Treasury;  and 
by  bo  causing  pay  officers  to  pay  these  claims, 
and  to  pay  them  out  of  appropriations  for 
years  other  than  those  in  which  the  contracts 
were  made,  greatly  embarrassed  those  officer* 
in  the  performance  of  their  duties;  and  there- 
by willfully  and  knowingly,  in  disregard  of  bis 
duties  and  responsibilities  as  chief  of  bureau, 
subordinated  tbe  interests  of  the  government 
to  those  of  the  contractors,  in  violation  of  law 
and  "  to  the  great  scandal  and  disgrace  of  the 
service  and  the  Injury  of  tbe  United  States." 

Tbe  second  charge  was  ' '  culpable  inefficien- 
cy In  the  performance  of  duty,"  under  which 
were  four  specifications,  alleging  that  he  failed 
in  bis  duty  in  not  obliging  contractors  to  com- 
ply with  the  terms  of  their  contracts,  and  In 
allowing  deliveries  to  be  made  after  the  time 
for  delivery  had  expired;  and  also  in  purchas- 
ing more  supplies  than  the  current  needs  of  the 
navy  required,  and  io  purchasing  unfit  supplios, 
and  in  not  affording  due  opportunity  for  com- 
petition. 

In  tbe  application  for  a  writ  of  prohibition, 
the  petitioner  alleged  that  immediately  upon 
tbe  organization  of  tbe  court-martial  he  ob- 
jected that  it  had  no  Jurisdiction  of  him  or  of 
the  charges  and  specifications  against  him.  or 
of  the  subject-matter  contained  in  them,  or  any 
part  thereof;  but  the  court-martial  overruled 
all  his  objections  to  its  jurisdiction,  and  pro- 
ceeded to  hear  evidence  on  the  charges,  and  to  r  17c 
try  him  thereon.     He  further  alleged  that  nona 


ing  in  the  land  or  naval  forces  of  the  United 
Slates,  or  in  the  militia;  but  all,  as  appeared  0* 
their  face,  pertained  exclusively  to  duties  rw 
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Sired  of  and  performed  by  him  In  the  exer- 
e  of  ft  purely  civil  office  and  under  a  civil 
commission;  that  none  of  the  specifications 
charged  him  with  the  violation  of  any  law  of 
the  United  States,  or  of  any  rule  of  procedure 
in  the  Navy  Department,  or  of  any  order  of 
the  Secretary  of  the  Navy;  that  each  of  the 
acta  complained  of  had  been  approved  by  the 
late  Secretary  of  the  Navy  In  the  lawful  exer- 
cise of  his  discretionary  power  over  the  subject, 
and  that  the  exercise  of  his  discretion  could 
not  be  reviewed  by  his  successor  or  by  a  court- 


that  after  the  conclusion  of  the  testimony  and 
arguments  the  court- martial  went  into  secret 
session  and  excluded  htm  and  bis  counsel  from 
its  presence  and,  aa  he  was  informed  and  be- 
lieved, rendered  some  judgment  adverse  to 
him  and  submitted  It  to  the  Secretary  of  the 
Navy  for  his  approval,  but  it  had  not  been  ap- 
proved; that  all  the  proceedings  at  the  trial, 
with  the  finding  and  judgment  of  the  court. 


the  Secretary  of  the  Navy,  and  the  court  dis- 
continued fts  sessions,  and  adjourned  without 
day;  that  afterwards  the  Secretary  of  tie  Navy 
made  an  order,  the  terms  of  which  were  un- 
known to  the  petitioner,  directing  tbe  court- 
martial  to  reconvene  on  September  25,  1885, 
and  to  take  additional  action  In  the  matter  of 
the  charges  and  specifl  cations  and  evidence 
mi  braittea  to  It  as  aforesaid;  that  It  was  about 
to  reconvene  accordingly  and.  without  permit- 
ting tbe  presence  of  the  petitioner  or  bis  coun- 
sel, to  reconsider  tbe  evidence  end  the  princi- 
ples of  law  involved  in  his  trial,  and  to  re-ex- 
amine and  readjudge  his  case;  that  the  pro- 
ceedings about  to  betaken  by  the  court-martial 
were  not  only  unauthorized  for  want  of  Juris- 
diction, but  would  deprive  him  of  the  right  of 
trial  by  Jury,  and  put  him  twice  in  Jeopardy 
for.the  same  offense,  in  violation  of  the  Con- 
iTji  stitutionof  the  United  States;  and  that  bewas 
without  remedy,  except  by  the  writ  of  prohi- 
bition. 

On  September  38,  the  petitioner  moved  for 
an  order  upon  the  defendants  to  show  cause 
why  a  writ  of  prohibition  should  not  issue  as 
prayed  for;  and  it  waa  ordered  that  the  peti- 
tion be  entertained  and  certified  for  hearing  In 
the  first  instance  to  the  court  in  General  Term. 

On  September  34  the  Secretary  of  the  Navy 
filed  a  plea,  averring  that  the  court  ought  not 
to  hear  or  take  further  cognizance  of  tbe  peti- 
tion and  proceedings,  because  their  object  and 
purpose  were  "to  prohibit  and  restrain  him 
from  the  exercise  of  powers  and  duties  apper- 
taining to  his  said  office  of  Secretary  of  the 
Department  of  the  Navy;  whereas,  it  Is  beyond 
tbe  Jurisdiction  of  this  court  and  the  judicial 
power  of  the  United  States  to  restrain  or  other- 
wise Intermeddle  with  tbe  exerciaeof  the  said 
powers  and  duties  which  belong  to  and  form 
a  part  of  the  political  powers  and  duties  of  the 
Government  of  the  United  States." 

On  the  same  day,  the  members  of  tbe  court 
martial  filed  a  plea  and  answer,  in  which  they 
"say  that  they  are  advised  that  this  court  has 
no  jurisdiction  to  arrest  by  writ  of  prohibition 
any  proceeding  they  may  take  in  the  court- 
martial  referred  to  "in  the  said  petition;"  and 


"not  waiving  in  anywise,  bat  Insisting  on 
their  Juri- dictions!  exception  or  plea,  answer- 
ing" adi.  tied  that  the  petitioner  pleaded  to 
the  jurisdiction  of  the  court-martial,  and  that 
bis  pleawas  overruled;  but  alleged  that  he  waa 
subject  to  its  jurisdiction,  and  that  there  waa 
nothing  in  the  legislation  of  Congress,  creat- 
ing the  office  of  Paymaster-General  of  the 
Navy,  manifesting  an  Intention  to  withdraw 


exercising  the  same;  that  the  first  charge  and 
tbe  specifications  pursuant  thereto  were  found- 
ed on  tbe  twenty  -second  of  the  Articles  for  the 
Government  of  the  Navy,  contained  In  section 
1624  of  tbe  Revised  Statutes,  and  on  section  137 
of  the  Orders,  Regulations  and  Instruction* 
for  tbe  administration  of  Law  and  Justice  In 
the  United  States  Navy,  which  prescribes  that 
"When  the  offense  is  a  disorder  or  neglect  not 
specially  provided  for,  It  should  be  charged  as 
scandalous  conduct  tending  to  tbe  destruction  r  a  ■ 
of  good  morals;"  and  tbe  second  charge  and  the 
specifications  pursuant  thereto  were  founded 
on  the  ninth  paragraph  of  the  eighth  Article 
for  the  Government  of  the  Navy;  that  the  ques- 
tion whether  the  acts  and  omissions  charged 
against  the  petitioner  were  offenses  was  a  mat- 
ter for  the  exclusive  decision  of  the  court-mar- 
tial; and  that  tbe  court-martial  did  not  and 
could  not  adjourn  itself  without  day,  but,  as 
appeared  by  orders,  copies  of  which  were  pro- 
duced, was  by  order  of  tbe  Secretary  of  the 
Navy  of  August  11  "  adjourned  until  further 
orders."  and  by  bis  order  of  September  10  di- 
rected to  reassemble  on  September  25  ;  and 
concluded  by  praying  to   be  dismissed  with 

On  September  35  the  petitioner  filed  a  repli- 
cation, in  which  he  "Joins  issue  with  the  de- 
fendants upon  the  return  and  answer  filed  to  the 
petition  for  the  writ  of  prohibition ;''  and  upon  a 
hearing  In  general  term  tbe  court  entered  tbe 
following  judgment;  "The  court  being  of  opin- 
ion that  It  has  not  jurisdiction  of  the  matter 
complained  of,  It  is  therefore  considered  that 
tbe  petition  be  and  it  Is  hereby  dismissed,  with 
costs,  to  be  taxed  by  tbe  clerk." 

The  petit' 
allowed  an 
also  sued  out  a  writ  of  ei 

The  final  Judgment  or  decree  of  the  Supreme 
Court  of  the  District  of  Columbia  In  any  case 
in  which  tbe  matter  in  dispute,  exclusive  of 
costs,  exceeds  the  sum  of  $5,000  may  be  re- 
viewed and  reversed  or  affirmed  in  this  court 
upon  writ  of  error,  If  tbe  Judgment  is  at  law,  , ■% 
or  upon  appeal,  if  the  decree  Is  in  equity.  R.  *- 
B.  SS  691,  893,  705;  R.  8.  D.  C.  §§  646,  847;  Act 
of  March  8.  1885,  chap.  355,  33  Stat,  at  L  448. 

The  objection,  founded  on  Kvrtt  v.  MoMtt, 
115  U.  8. 487  {ante  458],  and  cases  there  cited 
that  this  court  has  no  appellate  jurisdiction  of 
the  present  case,  because  there  Is  nothing  in 
dispute  the  value  of  which  can  be  estimated  In 
money,  cannot  be  sustained.  Tbe  matter  In 
dispute  is  whether  the  petitioner  is  subject  to  a 
prosecution  which  may  end  in  a  sentence  dis- 
missing him  from  the  service  and  depriving 
him  of  a  salair  as  Paymaster-General  during 
tbe  residue  of  his  term  as  such,  and  as  Pay  In- 
spector afterwards,  which  In  less  than  two 
years  would  exceed  the  sum  of  t5,0D0.  R,  8. 
11«  €.  8. 
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g$  10H,  1569,  1R34,  arts.  8,  22,  48,  53.  Tbe 
cue  cannot  be  distinguished  In  principle  from 
thane  in  which  it  has  been  held  that  a  judgment 
awarding  a  peremptory  writ  of  mtindamit*  to 
admit  one  to  an  office,  or  a  judgment  of  ouster 
from  an  office,  miglitbe  reviewed  by  this  court 
upon  writ  of  error,  if  the  salary  during  the 
term  of  tbe  office  would  exceed  tbe  sum  named 
in  the  statute  defining  its  appellate  Jurisdiction, 
Columbian  Int.  Co.  v.  Wneelriqht,  7  Wheat. 
fi34  [20  U.S  bk.  5,L.  ed.  518]  Piittaf  Sato  v. 
Additon,  22  How.  174  [63  U.  S.  bk.  18,  L.  ed. 
304]. 

It  la  often  said  that  the  granting  or  refusal 
of  a  writ  of  prohibition  is  discretionary,  and 
therefore  not  the  subject  of  a 


out  a  writ  of  error.  It  b  immaterial  which  U 
tbe  proper  form  of  bringing  up  the  case. 
The  hearing  below  was  upon  a  rule  to  show 


That  may  be  true  where  there  ie  another  legal 

~. .  bJ  apl 
question  of  the  jurisdiction  of  the  court  whose 


remedy,  I 


r  otherwise,  ( 


where  tl 


But  where  that  court  has  clearly  no  jurisdiction 
of  the  suit  or  prosecution  instituted  before  it, 
and  the  defendant  therein  has  objected  to  Its 
jurisdiction  at  the  outset  and  has  no  other 
remedy,  he  is  entitled  to  a  writ  of  prohibition 
as  matter  of  right;  and  a  refusal  to  grant  It, 
where  all  the  proceedings  *PPe*T  of  record, 
may  be  reviewed  on  error.  This  Is  the  clear 
result  of  the  modern  English  decisions.  In 
which  the  law  concerning  writs  of  prohibition 
has  been  more  fully  discussed  and  explained 
74]  than  In  tbe  older  authorities.  Be  Fortter,  4  B, 
ft  8.  187, 199;  Mayor^te.  of  London  v.  Cat,  L. 
R3H.L  339, 280;  WorWngton  v.  Jeffrie*,  L. 
It.  10  C.  P.  379,  880;  Chamber*  v.  Gram,  L.  R. 
20,  Bq.  562,  555.   See  also  rFwfon  v.  Citt/Coun- 


The  petitioner  in  the  present  case  objected  at 
the  very  beginning  of  the  proceedings  before 
the  court-martial  that  it  had  no  jurisdiction  to 
try  him  on  the  charges  laid  before  it;  and  the 
facts  upon  which  his  objection  to  its  jurisdic- 
tion are  based,  as  well  as  the  final  judgment 
dismissing  his  petition  for  a  writ  of  prohibition, 
appear  of  record.  The  case  is  therefore  with- 
in the  appellate  jurisdiction  of  this  court. 

The  Supreme  Court  of  the  District  of  Co- 
lumbia having  both  common-law  and  equity 
powers,  it  would  seem  that  the  proceedings  In 
tin's  case  must  be  considered  as  on  the  common- 
law  side  of  that  court,  and  that  the  proper 
mode  of  invoking  the  appellate  jurisdiction  of 
this  court  is  by  writ  of  error.  In  England, 
from  long  before  (he  Declaration  of  Independ- 
ence, writs  of  prohibition  have  usually  issued 
from  the  courts  of  common  law.  and  do  not 
appear  to  have  issued  from  a  court  of  chancery 
in  any  case  in  which  a  court  of  law  might  is- 
sui:  them,  except  during  vacation,  when  the 
courts  of  common  law  were  not  open.  2  Hale, 
P.  C.  147;  Lord  Holt,  in  Bl<iekl*>raugh  v.  Davit, 
1  P.  Wms.  41,  43;  Anon,  1  P.  Wms,  470;  Mont- 
gomery v.  Blair,  2  8ch,  ft  Lef.  130;  Re  Fetter, 
34  Beav.  428;  Be  BaUman,  L.  R.  9  Eq.  600. 
And  In  tills  country,  so  far  as  we  are  informed, 
these  writs  have  never  been  issued  but  by  a 
court  of  common-law  jurisdiction.  But  as  tbe 
petitioner  has  both  taken  an  appeal  and  sued  j 

no  u.s. 


should  issue  a  writ  of  prohibition.  That  ques- 
tion could  not,  at  that  stage  of  the  case,  be 
narrowed  or  divided  by  the  pleadings  filed  by 
the  defendants.  The  judgment,  as  recorded, 
although  it  contains  a  statement  of  the  court's 
"opinion  that  it  has  no  jurisdiction  of  the  mat-   [175] 


Cooper,  8  Wall,  247  [78  U.  S.  bk.  18,  L.  ed  851]; 
Elk  v.  Wilkin*,  118  V.  8.  94,  98  [Bk.  28,  L.  ed. 
643,  644],  The  writ  of  error  brings  in  question 
the  judgment,  not  tbe  opinion,  of  the  court  be- 
low. If  the  petition  was  rightly  dismissed  for 
any  reason,  whether  because  that  court  bad  no 
jurisdiction  to  Issue  a  writ  of  prohibition  to  a 
court-martial  or  because  the  court-martial  had 
jurisdiction  of  the  charges  against  the  petition- 
er, the  judgment  must  be  affirmed. 

It  is  argued  in  behalf  of  tbe  petitioner  that 
the  Supreme  Court  of  the  District  of  Columbia 
is  authorized  to  issue  writs  of  prohibition,  on 
tbe  same  grounds  on  which  It  was  held  in 
United  State*  v.  Sehurt,  102  U.  S.  878  [Bk.  26, 
L.  ed.  167],  to  be  authorized  to  issue  writs  of 
mandamus,  namely:  because  by  the  Act  of 
February  27,  1877,  chap.  69,  §  2. 19  Stat  at  L. 
258,  tbat  court  has  cognizance  of  "all  cr~~~  ' 


In  said  District;"  as  well  as  because  it  has  all 
the  powers  formerly  exercised  by  the  courts 
of  Maryland,  which,  as  declared  by  the  Court 
of  Appeals  of  that  State  in  Price  v.  Stale,  8 
Gill,  295,  810,  included  "  all  the  powers  exer- 
cised in  England  by  the  Court  of  King's 
Bench,  so  far  as  these  powers  are  derived  from 
rules  and  principles  of  the  common  law,  and  so 
far  as  the  same  are  suited  to  the  change  in  our 
political  Institutions,  and  are  not  modified  by 
our  constitutional  or  statutory  enactments." 
On  the  other  side,  it  is  contended  that  neither 
the  Supreme  Court  of  the  District  of  Colum- 

court-martial. 

Whether  the  Supreme  Court  of  tbe  District 
of  Columbia  has  power  In  any  case  to  Issue  a 
writ  of  prohibition  to  a  court-martial  Is  a  ques- 
tion of  great  importance  not  heretofore  ad- 
Judged  by  this  court;  and  we  are  not  inclined, 
in  the  present  case,  either  to  assert  or  to  deny 
tbe  existence  of  the  power,  because  upon  set- 
tled principles,  assuming  the  power  to  exist,  no 
case  is  shown  for  tbe  exercise  of  it.  In  decid- 
ing the  case  upon  the  facts  before  us,  and  ex- 
pressing no  opinion  upon  the  broader  question, 
because  the  determination  of  tbe  case  does  not 
require  it,  we  take  tbe  same  course  that  has  [176] 
been  followed  by  eminent  English  judges  in 
disposing  of  applications  for  writs  of  prohibi- 
tion under  similar  circumstances.  Ex  part* 
Smyth,  Tyrwh.  ft  Gr,  222,  225;  &  0.  8  Cr.  M. 
ft  R,  748,  753;  1  Gale,  374,877;  BeFoiler.iB. 
&  8. 187, 198. 
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The  object  of  a  writ  of  prohibition  Is  to  pre- 
vent a  court  of  peculiar,  limited  or  inferior 
jurisdiction  from  assuming  jurisdiction  of  a 
matter  beyond  ita  legal  cognizance.  It  can 
only  be  lamed  to  restrain  toe  exercise  of  Ju- 
dicial functions.  When  the  suit  complained 
of  la  brought  by  a  private  person,  he  may  be 
Joined  as  a  defendant  But  when  It  U  a  suit 
or  prosecution  on  behalf  of  the  Government, 
the  writ  of  prohibition  can  go  to  the  court 
only.  8  Bl.  Com,  118;  Ex  parte  Braudlaeht,  8 
Hill  (N.  T.),  867;  Thompwn  v.  Traey,  60  N.  T. 
81 ;  Connecticut  River  Railroad  v.  Franklin 
Counia  Omn.  137  Km.  50,  69, 60. 

The  Secretary  of  the  Navy  being  an  execu- 
tive offlcerand  not  a  memberof  the  court-martial 
sought  to  be  prohibited,  it  is  quite  clear  that 
his  acts  concerning  the  petitioner  cannot  be  the 
subject  of  a  writ  of  prohibition.  The  reasons 
against  issuing  a  writ  of  prohibition  to  the  court- 
martial  require  fuller  statement 

A  writ  of  prohibition  Is  never  to  be  issued 
unless  it  clearly  appears  that  the  inferior  court 
h  about  to  exceed  Its  jurisdiction.  It  ca 
be  made  to  serve  the  purpose  of  a  writ  of  < 
or  eerUerari,  to  correct  mistakes  of  that  court 


adhered  to  by  this  court,  In  the  exercise  of  .  . 
power  expressly  conferred  upon  It  by  Congress 
to  issue  writs  of  prohibition  to  the  district  courts 
sitting  as  courts  of  admiralty;  United  State)  v. 
Peter*,  8  Dall.  121  [8  U.  8.  bk.  1.  L.  ed.  15851; 
Eiparte Batton, 95 U.  8.  68 [Bk.  24,  L.  ed.  373] ; 
Be  parte  Gordon  and  Eg  parte  Fern  Co.  104 
U.  8.  015, 519  [Bk.  E3,  L.  ed.  814, 815];  Bxparte 
Ptnnigltania,  109 0. 8. 174  JBk.  37,  L. ed,  894], 
•a  well  as  by  the  courts  of  England  and  of  the 
several  States,  in  the  exercise  of  their  inher- 
ent jurisdiction  to  issue  writs  of  prohibition  to 
courts-martial  Grant  v.  Gould,  a  H.  Bl.  69; 
State  v.  Wdkely,  8  Nott  &  McCord,  410;  State 
.....  v.  SteMM,  3  McCord,  38;  WatltburnY  PWlipt, 
l*"J  8  Met.  896.  And  this  court,  although  the  ques- 
tion of  issuing  a  writ  of  prohibition  to  a  court- 
martial  has  not  come  before  ft  for  direct  ad- 
judication, bag  repeatedly  recognized  the  gen- 
eral rule  that  the  acts  of  a  court- martial,  with  in 
the  scope  of  lis  jurisdiction  and  duty,  cannot 
be  controlled  or  reviewed  in  the  civil  courts,  by 
writ  of  prohibition  or  otherwise.  Di/nei  v.  Hoov- 
er, 30  How.  66,  88,  88  [61  U.  8.  bk.  15,  L.  ed. 


86,  L.  ed.  1318];  Key*  v.  United  State*.  109  D. 
S.  886  [Bk.  37,  L.  ed.  954];  Wales  v.  Whitney, 
and  Kurtz  v.  Moffltt,  [ante,  877,  458.1    See  also 

Wit*  v.  Wither*,  8  Cranch,  331  [7  U.  8.  bk.  2,  L. 
ed.  4571;  Meade  v.  Deptity  Marshal  of  Virginia, 
1  Brock.  884;   Re  Bogart,  2  Sawyer,  896;  Re 

mite,  9  Sawyer,  49;  Barrett  v.  Bopkint,  8 
McCrary,  129. 

In  the  leading  case  of  Grant  v.  Gould,  8  H. 
Bl.  69,  under  an  article  of  war  subjecting  to 
punishment  at  the  discretion  of  a  court-martial 
any  officer  or  soldier  convicted  of  "having  ad- 
vised or  persuaded  any  other  officer  or  soldlerto 
desert  His  Majesty's  service,"  the  petitioner  for 
a  writ  of  prohibition  bad  been  charged  with 
"having  advised  and  persuaded"  two  soldiers 
m  the  Coldstream  Regiment  of  foot  guards  "to 
desert  His  Majesty's  service,  and  to  enlist  into 
the  service  of  the  East  India  Company,  know- 


ing them  at  the  same  time  to  belong  to  the  said 
regimentof  foot  guards."  The  sentence  did  not 
in  terms  find  him  guilty  of  having  advised  or 
persuaded  them  to  desert  the  Sing's  service; 
but  merely  stated  that  the  court-martial  was  of 
opinion  that  he  was  "guilty  of  baring  pro- 
moted and  having  been  Instrumental  towards 
the  enlisting  of  the  two  soldiers  "Into  the  ser- 
vice of  the  East  India  Company,  knowing  them 
at  the  said  time  to  belong  to  the  said  regiment 
of  foot  guards;  and  deeming  this  crime  to  be 
precisely  of  the  same  nature  with  that  which  Is 
set  forth  in  the  charge,  end  to  differ  only  in  this: 
that  It  is  rather  inferior,  but  in  a  very  slight  de- 
gree, in  point  of  aggravation,"  adjudged  blm 
to  be  punished.  It  was  argued  for  the  petitioner 
that  be  bad  not  been  found  guilty  of  advising  or 
persuading  to  desert,  which  was  the  substance  of 
the  offense  charged,  but,  at  the  utmost,  of  pro- 
moting and  aiding  in  the  enlistment  into  the 
service  of  the  Eastlndla  Company,  which  of  it- 
self wss  no  offense  under  the  Articles  of  War 
or  the  Mutiny  Act  But  Lord  Loughborough, 
delivering  the  Judgment  of  the  court  of  com- 
mon pleas,  discharging  the  rule  for  a  writ  of 
prohibition,  said :  "  Taking  the  whole  of  the 
case  together,  It  is  clear  that  there  la  ground  to 
suppose  that  they  meant  to  convict  him  of  the 
charge.  But  If,  by  the  nicety  which  they  used 
in  penning  the  sentence,  that  sentence  were  to 
be  invalidated,  it  could  not  be  by  a  prohibition, 
whatever  it  might  be  by  ■  review,  or  by  an  ap- 
peal. The  moat  that  can  be  made  of  it  is  an 
error  in  'be  proceedings;  but  we  cannot  pro- 
hibit upon  that  account.  The  sentence  in  the 
case  of  an  unfortunate  admiral  *  was  certainly 
an  Inaccurate  one.  The  question  there  was 
whether  the  court  had  not  mistaken  the  law, 
yet  a  prohibition  was  not  thought  of.  But  it  is 
unnecessary  to  discuss  the  sentence  further;  it 
would  be  extremely  absurd  to  comment  upon 
it  as  if  it  was  a  conviction  before  magistrates, 
which  was  to  be  discussed  In  a  court  where  that 
conviction  could  be  reviewed."  9  H.  Bl.  107. 

Of  questions,  not  depending  upon  the  con- 
struction of  the  statutes,  but  upon  unwritten 
military  law  or  usnge  within  the  jurisdiction  of 
courts-martial,  military  or  naval  officer",  from 
their  training  and  experience  in  the  service,  are 
more  competent  judges  than  the  courts  of  com- 
mon law.  This  is  nowhere  better  stated  than 
by  Mr.  Juttice  Ferry  in  the  Supreme  Court  of 
Bombay,  saying :  "And  the  principle  of  the 
noninterference  of  the  courts  of  law  with  the 
procedure  of  courts-martial  is  clear  and  obvi- 
ous. The  groundwork  of  the  jurisdiction  and 
the  extent  of  the  powers  of  courts-ma  rtiai  are 
to  be  found  in  the  Mutiny  Act  and  the  Articles 
of  War;  and  upon  all  questions  arising  upon 
these  Her  Majesty's  Judges  ore  competent  to 
decide;  but  the  Mutiny  Act  and  Articles  of 
War  do  not  alone  constitute  the  Military  Code, 
for  they  are,  for  the  meet  part,  silent  upon  all 
that  relates  to  the  procedure  of  the  military 
tribunals  to  be  erected  under  them.  Now  ihn 
procedure  Is  founded  upon  the  usages  snd 
customs  of  war,  upon  the  regulations  issued  by 
the  Sovereign,  and  upon  old  practice  in  the 
army,  as  to  all  which  points  common-law  judges 
have  no  opportunity,   either  from  their  law 

•  Bee  Admiral  Brns's  Trial 
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book!  or  from  tbe  course  of  their  expcrlt 
ITS]  to  inform  themselves.  It  would  therefore  be 
most  Illogical,  to  say  nothing  of  the  Impedi- 
ments to  mfUiarv  discipline  which  would  there- 
by be  interposed,  to  apply  to  the  procedure  of 
conns-martial  those  rules  which  arc  applicable 
to  another  and  different  course  of  practice." 
Ptirr.f*  Cat,  Perry's  Oriental  Cases,  414,  410. 
So  in  Martin  v.  Matt,  12  Wheat.  IB,  85  [25  U. 
S.  bk.  0.  L.  ed.  587.  542],  Mr.  Jvttiet  Story, 
delivering  the  opinion  of  this  court,  sold  that 
the  law  by  which  courts-martial  were  bound  to 
execute  their  duties  and  to  regulate  their  mode 
of  proceeding,  In  the  absence  of  positive  enact- 
ments, was  "the  general  usage  of  the  military 
service, or  what  may  not  unfitly  be  called  the 
customary  military  law."  The  same  view,  as 
regarding  naval  conrts-martia],  was  asserted 
and  acted  on  by  this  court  in  Dyne*  v.  Hoover, 
20  How.  65,  82  [61  U.  S.  bk.  10,  L.  ed.  833, 
845.1 

The  material  provisions  of  the  Revised  Stat- 
utes and  of  the  Navy  Regulations,  affecting  the 
nature  of  the  office  and  duties  of  the  petitioner, 
and  the  jurisdiction  of  the  court-martial  over 
bim,  ore  as  follows: 

By  section  415  of  the  Revised  Statutes '  'There 
shall  best  the  scat  of  Government  an  Executive 
Department,  to  be  known  as  the  Department 
of  the  Navy,  and  a  Secretary  of  the  Navy  who 
shall  be  the  head  thereof.''  By  section  419 
"The  business  of  the  Department  of  the  Navy 
shall  be  distributed  in  such  manner  as  the  Sec- 
retary of  the  Navy  shall  judge  to !«  expedient 
and  proper  among  the  following  bureaus,"  one 
of  which  fat  "Seventh.  A  Bureau  of  Provisions 
and  Clothing."  And  by  section  420  "All  of 
the  duties  of  the  bureaus  shall  be  performed 
under  the  authority  of  the  Secretary  of  the 
Navy,  and  their  orders  shall  be  considered  as 
emanating  from  him  and  shall  have  force  and 
effect  as  such." 

By  section  421  "The  chiefs  of  the  several 
bureaus  in  the  Department  of  the  Navy  shall 
be  appointed  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  from  the 
classes  of  officers  mentioned  in  the  next  five 
sections  respectively,  or  from  officers  having 
the  relative  rank  of  captain  In  the  staff  corps  of 
the  navy,  on  the  active  list,  and  shall  hold  their 
offices  for  the  term  of  four  years."  By  section 
125  "The  Chief  of  the  Bureau  of  Provisions 
and  Clothing  shall  be  appointed  from  the  list 
of  paymasters  of  tbe  Navy  of  not  less  than  ten 
tajgi  years  standing."  By  sections  1471,  1472,  he 
"shall  have  the  relative  rank  of  commodore 
while  holding  said  position,"  and  the  title  of 
Paymaster-General;  and  by  section  1473,  upon 
being  retired  from  that  position  by  reason  of 
age  or  length  of  service,  he  shall  have  the  rela- 
tive rank  of  commodore. 

By  i  ion  178,  hi  cose  of  the  death,  resigna- 
tion, auecuce  or  sickness  of  the  chief  of  any 
bureau,  his  duties  are  to  be  performed  by  his 
deputy,  or  if  there  be  none,  by  the  chief  clerk 
of  such  bureau,  unless  the  President  shall  direct 
tbem  to  be  performed  by  some  other  officer  in 
either  department. 

Chapter  10  of  title  15  of  tbe  Revised  Statutes, 
entitled  "Articles  for  the  Government  of  the 
Navy,"  contains  the  following; 

"Sec.  1624.  The  Navy  of  tbe  United  States 
ahaO  be  governed  by  the  follow iug  articles:" 
11«  V.  s. 


"Art  8.  Such  punishment  u  a  court-martial 
may  adjudge  may  be  inflicted  on  any  person  In 
the  Navy — 

"First  Who  Is  guilty  of  profane  swearing, 
falsehood,  drunkenness,  gambling,  fraud,  theft 
or  any  other  scandalous  conduct  tending  to  the 
destruction  of  good  morals;" 

"Ninth.  Or  is  negligent  or  careless  In  obey- 
ing orders,  or  culpably  inefficient  in  tbe  pep. 
formance  of  duty. 

"Art.  22.  All  offenses  committed  by  persons 
helone,tug  to  the  navy,  which  are  not  apedfled 
in  the  foregoing  articles,  shall  be  punished  as 
a  court-martial  may  direct." 

"Art.  23.  All  offenses  committed  by  persona 
belonging  to  the  navy  while  on  shore  shall  be 

C listed  in  the  same  manner  as  if  they  had 
n  committed  at  sea." 

Tbe  Orders,  Regulations  and  instructions  for 
the  Administration  of  Law  and  Justice  in  tbe 
United  States  Navy,  issued  by  the  Secretary  of 
the  Navy  under  authority  of  tbe  President  in 
1670,  provide,  in  section  126,thatwhenacharge 
"comes  directly  under  any  enactment,  it  should 
be  set  forth  in  the  terms  used  therein;"  and  in 
section  127,  that  "when  the  offense  is  a  disorder 


the  destruction  of  good  morals.' ' 

By  section  1547  of  the  Revised  Statutes, 
passed  since  tbe  adoption  of  the  Navy  Regule-  [181 J 
tions  of  1870,  "the  orders,  regulations  ana  In- 
structions issued  by  the  Secretary  of  tbe  Navy 
Erior  to  July  14,  1B62,  with  such  alterations  m 
c  may  since  have  adopted,  with  the  approval 
of  the  President,  shall  be  recognized  as  the 
Regulations  of  the  Navy,  subject  to  alteration* 
adopted  in  thesame manner,"  This  legislative 
recognition  of  the  Navy  Regulations  of  1870 
"must,"  as  was  said  by  Chief  Juttice  Marshall 
of  a  similar  recognition  of  the  Army  Regula- 
tions In  the  Act  of  April  24, 181G,  chap.  00,  §  0, 
8  Stat,  at  L.  208,  "be  understood  as  giving  to 
these  regulations  the  sanction  of  the  law." 
United  State*  v.  Maurice,  2  Brock.  06,  105;  Bx 
parte  Reed,  100  U.  S.  13  [Bk.  25,  L.  ed.  5391 

It  is  argued  for  tbe  petitioner  that  his  office 
of  Paymaster-General  and  Chief  of  a  Bureau  In 
the  Department  of  tbe  Navy,  under  a  distinct 
appointment  by  the  President  and  confirmation 
by  the  Senate,  is  a  separate  office  of  a  purely 
civil  character;  that  the  duties  of  that  office  are 


the  authority  of  the  Secretary  of  the  Navy, who 
Is  exclusively  a  civil  officer  and,  in  case  of  a 
vacancy  In  the  office  of  Chief  of  Bureau,  or  of  hi* 
absence,  to  be  performed  by  a  deputy  or  chief 
clerk,  who  is  also  exclusively  a  civil  officer;  and 
therefore  that  a  violation  of  those  duties  can  be 
prosecuted  in  tbe  civil  courts  only,  and  not  by 
court-martial. 

On  the  other  hand,  ft  is  argued  that  the  peti- 
tioner Is  an  officer  of  the  navy;  that  no  one  but 
an  officer  of  the  navy  of  a  certain  rank  can  he 
appointed  to  the  office  of  Chief  of  Bureau  and 
Paymaster-General;  that  the  petitioner's  ap- 
pointment to  that  office  gives  him  the  relative 
raukof  commodore  in  the  navy;  that  the  duties 
of  Paymaster-General  are  naval  duties  per- 
formed by  a  naval  officer;  and  therefore  that 
any  violation  of  those  duties  is  triable  and  pun- 
ishable by  naval  court-martial. 
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The  charges  on  which  the  court-martial  was 
ordered  to  try  the  petitioner  arc  drawn  up  in 
two  aspects.  The  leading  charge  is  for  "scan- 
dalous conduct  tending  to  the  destruction  of 
cood  morals,"  and  various  acts  done  by  the  pe- 
titioner as  Paymaster- Gene  nil  arc  set  forth  In 
fourteen  specifications  under  that  charge.  The 
other  charge  is  for  "culpable  inefficiency  In  the 
performance  of  duty,"  with  four  specifications, 
[1821  Eorae  of  which,  at  least,  allege,  though  in  dif- 
ferent  forms,  acts  set  forth  in  the  specifications 
under  the  first  charge. 

If  the  court-martial  has  jurisdiction  of  the 

[irincipal  charge  and  of  some  or  all  of  the  spec- 
ulations under  it,  the  addition  of  the  second 
charge  with  its  specifications  affords  no  ground 
for  issuing  a  writ  of  prohibition.  The  evidence 
taken  before  the  court-martial  is  not  produced 
or  relied  upon  by  the  petitioner.  The  question 
presented  by  the  record  before  us  is  whether 
the  court-martial  should  be  prohibited  from 
trying  him  on  the  charges  and  specifications 
laid  before  it;  and  tbe  case  comes  within  the 
rule  stated  by  Chief  Juttice  Shaw  in  Wailibum 
v.  PMUipt,  already  cited:  "Unless  it  appears 
upon  the  face  of  the  proceedings  that  the  court 
has  no  jurisdiction  of  any  part  of  the  subject 
matter  of  these  charges,  it  la  not  a  case  for  a 

rhibition."  2  Met.  299.  There  may  indeed 
cases  in  which  two  matters  before  the  in. 
ferior  court  are  so  distinct  that  a  writ  of  pro- 
hibition may  go  as  to  tbe  one  and  not  as  to  the 
other.  But  when  the  leading  charge  Is  within 
Its  jurisdiction,  and  the  other  charge,  though 
varying  in  form,  is  for  the  same  or  similar  acts, 
like  a  second  count  in  an  indictment,  and  the 
same  sentence  may  be  awarded  on  tbe  first 
charge  as  upon  both,  a  writ  of  prohibition 
should  not  issue.  EwraoM  v.  Penzance,  7  App. 
Cas.  240. 

Tbe  essential  point  to  be  determined,  there- 
fore, is  whether  the  court-martial  has  jurisdic- 
tion of  the  first  charge;  and  whether  it  would 
have  jurisdiction  of  toe  second,  if  that  were  the 
only  one,  is  immaterial. 

In  Dyne*  v.  Hooter,  above  cited,  this  court 
held  that  the  jurisdiction  of  courts-martial,  un- 
der the  Articles  for  the  Government  of  the 
Navy  established  by  Congress,  was  not  limited 
to  tbe  crimes  defined  or  specified  in  those  arti- 
cles, but  extended  (o  any  offense  which,  by  a 
fair  deduction  from  the  definition,  Congress 
meant  to  subject  to  punishment,  being  "one  of 
a  minor  degree,  of  Kindred  chancier,  which 
has  already  been  recognized  to  be  such  by  tbe 
practice  of  courts-martial  in  the  army  and  navy 
services  of  nations,  and  by  those  functionaries 
In  different  nations  to  whom  has  been  confided 
[183]  ■  revising  power  over  the  sentences  of  courts- 
martial;  or  which,  though  not  included,  in 
terms  or  by  construction,  within  the  definition, 
came  within  "a  comprehensive  enactment,  such 
as  the  S2d  article  of  the  Rules  for  the  Govern- 
ment of  the  Navy;  which  means  that  courts- 
martial  have  jurisdiction  of  such  crimes  as  are 
not  specified,  but  which  have  been  recognized 
to  be  crimes  and  offenses  by  the  usages  in  the 
navy  of  all  nations,  and  that  they  shall  be  pun- 
ished according  to  the  laws  and  customs  of  the 
sea."  20  How.  83  [61  U.  S.  bk.  IS,  L.ed.  845]. 

Tbe  83d  of  tbe  Articles  for  tbe  Government 
of  the  Navy,  established  by  the  Act  of  April 
23, 1800,  chap.  88,  2  Stat,  at  L.  48,  in  force  at 


the  time  of  that  decision,  has  been  retained  tn 
the  existing  article  22,  before  cited,  substituting 
only,  at  the  beginning,  the  word  "offenses"  for 
"  crimes,"  and,  in  describing  the  mode  of  pun- 
ishment, the  words  "as  a  court -martini  may  di- 
rect," instead  of  "according  to  the  laws  and 
customs  in  such  cases  at  sea,"  As  the  article 
in  its  new  form  still  applies  only  to  offenses 
"not  specified  in  the  foregoing  articles,"  the 
alteration  was  evidently  intendedto  change  only 
the  rule  of  punishment,  leaving  within  the  ju- 
risdiction of  courts  -martial  cases  not  so  speci- 
fied, but  recognized  as  military  offenses  by  the 
usages  of  the  naval  service. 

It  does  not,  therefore,  appear  to  us  impor- 
tant to  inquire  whether,  by  too  rules  that  jxot- 
eni  military  courts,  the  first  charge  should  be 
considered  as  made  under  the  concluding  words 
of  the  first  clause  of  article  8,  punishing  "pro- 
fanc  6 wearing,  falsehood,  drunkenness,  gamb- 
ling, theft  or  any  other  scandalous  conduct 
tending  to  tbe  destruction  of  good  morals;"  or 
under  article  22,  punishing  "   "    ' 

— :'ted  by  persons  r- ' '■--  ■ 

not  specified  ii 
in  either  view.as  we  have  already  seen.it  should, 
under  the  Regulations  of  1870,  recognized  and 
sanctioned  by  Congress,  be  charged  as  "scan- 
dalous conduct  tending  to  the  destruction  of 
good  morals." 

Under  every  system  of  military  law  for  the 
government  of  cither  land  or  naval  forces,  the 
jurisdiction  of  courts-martial  extends  to  the 
trial  and  punishment  of  acts  of  military  or  na- 
val officers  which  tend  to  bring  disgrace  and 
reproach  upon  the  service  of  which  they  are 
members,  whether  those  acts  ore  done  in  the 
performance  of  military  duties,  or  in  a  civil  po- 
sition, or  in  s  social  relation,  or  in  private  bust- 
Two  cases,  often  cited  fn  books  on  military 
law,  show  that  acts  having  no  relation  to  the 
public  service,  military  or  civil,  except  so  far  as 
they  tend  to  bring  disgrace  and  reproach  upon 
the  former — such  as  making  an  unfounded 
claim  for  the  price  of  a  horse,  or  attempting  to 
seduce  a  brother  officer's  wife  during  his  Dl- 


"acandalous  and  infamous  conduct  unbecom- 
ing on  officer  and  a  gentleman;"  for  the  sole 
ground  on  which  the  sentence  was  disapproved, 
by  the  dng  in  the  one  case  and  by  the  Gov- 
ernor-General of  India  in  the  other,  was  that 
tbe  court-martial  while  finding  the  facts  proved, 
expressly  negatived  scandalous  and  infamous 
conduct,  ana  thereby  in  effect  acquitted  the  de- 
fendant of  the  charge.  2  McAtthur,  Courts- 
Martial,  4th  ed.  298;  Hough,  Precedents  in  Mil- 
itary Law,  288;  Samuel,  Military  Law,  550-802; 
Simmons,  Courts-Martial,  4th  ed.  418-420;  De 
Hart,  Courts-Martial.  375-877. 

In  a  third  esse,  a  lieutenant  in  the  Army  was 
tried  In  England  by  a  general  court-martial  for 
conduct  on  board  snip  while  coming  home  from 
India  as  a  private  passenger  on  leave  of  ab- 
sence from  his  regiment  for  two  years.  The 
charge  was  that  being  a  passenger  on  board  the 
ship  Cesar  on  her  voyage  from  Calcutta  to  En- 
gland, he  was  accused  of  stealing  property  of 
one  Ross,  his  servant;  and  that  the  officers  and 
passengers  of  the  ship,  after  inquiring  into  the 
accusation,  expelled  him  from  their  table  and 
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iociety  during  the  rest  of  the  voyage;  yet  that  Regulations  of  1870.  §§280-265,  the  court-mar- 
he,  "under  drcuinstsnces  so  degrading  and  die-  tialcould  only  be  dissolved  by  the  Secretary  of 
graceful  to  him,  neither  then  nor  at  any  time  the  Navy,  and  might,  at  any  time  before  he  had 
afterward*  took  any  measures  ss  became  an  of-  dissolved  it,  be  lawfully  reconvened  by  him  to 
fleer  and  a  gentleman  to  vindicate  his  honor  reconsider  its  proceedings.  Ea  porta  Reed,  100 
and  reputation;  all  such  conduct  ai  aforesaid  U.  S.  IS  [Bk.  26,  L.  ed.  688]. 
being  to  the  prejudice  of  good  order  and  military  To  order  a  writ  of  prohibition  to  issue  in  the 
discipline."  Before  and  at  the  trial,  he  objected  present  case  would  be  to  declare  that  an  officer 
that  the  charge  against  him  did  not,  expressly  of  the  Nary,  who,  while  serving  by  appoint- 
or constructively,  impute  any  military  offense",  meat  of  the  President  as  Chief  of  a  Bureau  in 
or  infraction  of  any  of  the  Articles  of  War,  or  the  Navy  Department,  makes  contracts  or  pay- 
any  positive  act  of  misconduct  or  neglect,  to  ments.  In  violation  of  Jaw,  in  disregard  of  the 
the  prejudice  of  good  order  and  military  disci-  Interesta  of  the  government,  and  to  promote  the 

Siline;  or  state  any  fact  which,  if  true,  sub-  Interest*  of  contractors,  cannot  lawfully  be 
acted  him  to  be  arraigned  and  tried  as  a  mill-  tried  by  a  court-martial  composed  of  naval  of* 
'  tary  officer.  But  the  court-martial  proceeded  fleers,  and  by  them  convicted  of  scandalouiooo- 
wlth  the  trial,  found  him  "guilty  of  the  whole  of  duct,  tending  to  the  destruction  of  good  morala 
the  charge  produced  against  him,  In  breach  of  and  to  the  dishonor  of  the  naval  service. 
the  Articles  of  War,"  and  sentenced  him  to  be  This  we  are  not  prepared  to  do,  being  clearly 
dismissed  theaervice,  and  added  "that it  has  con-  of  opinion  that  such  conduct  of  a  naval  officer fa 
sidered  the  charge  produced  against  the  prls-  a  case  arising  in  the  naval  forces,  and  therefore 
oner  entirely  in  a  military  point  of  view,  as  punishable  by  court-martial  under  the  articles 
affecting  the  good  order  and  discipline  of  the  and  regulations  made  or  approved  by  Congress 
Army;  and  that  it  does  not  mean  by  its  sentence  Intheexei'dMoftherxiweraconferreauponltby 
to  offer  any  opinion  as  to  the  original  charge  of  the  Constitution,  to  provide  and  maintain  annvy 
theft,  of  which  the  prisoner  was  accused  by  the  and  to  make  rules  for  the  government  and  rag- 
man Roes."  The  sentence  was  approved  by  the  ulation  of  the  land  and  naval  forces,  without 
King,  and  carried  into  execution,  and  for  that  indictment  or  trial  by  jury, 
reason  the  Court  of  Sine's  Bench  denied  a  writ  Judgment  affirmed. 

of  prohibition.    Lord  Denman,  m  delivering     Trueoopr.  Teats _  _   .  . ,_. 

judgment,  said  that  the  court  did  not  thinkTt  James  H.MoKenney,  Clerk,  Bup.Oourt,TJ.«. 
necessary  to  consider  whether  the  charge  was 
o  framed  as  to  bring  the  party  within  u 


so  framed  as  to  bring  the  party  within  the  Ar- 

VZ£23j1A\Xtt£S.  »OBEETW.HEALT„U.,iWl(.»,..    [1. 

above  cited,  that  It  would  be  extremely  absurd  * 

to  expect  the  same  precision  in  a  charge  brought  JOLD3T  AND   CHICAGO  R.  R.  OO.  JJD 

SffiffiTS'!  ZZZZnSZZZ "%     ohicago  and  alton  m» 


__.*t  a  conviction  by  a  justice  of  the ,~ 

Poe,  5  B.  &  Ad.  681,  688;  8.  0.  S  Nev.  &  Man. 
686,  644. 


(8eo8.0.Rsporter'BBd.  Ml,  IK.) 

Tbel 

....  „_ _.  _..  j    _. the  poii 

States,  which,  omitting  the  words  "scandalous 


Under  the  sixty-first  of  the  Articles  of  War  Tbo  Heelv  Blough  M  not  a  navigable  stream  at 

r  the  Government  of  the  Army  of  the  United  the  point  Where  it  la  crossed  by  the  bridge  maln- 

_  atea,  which,  omitting  the  words  "scandalous  |jjln*-  bJ  •*-  Chicago  and  Alton  Ballraad  Oom- 

or  infamous,"  provides  that  "Any  officer  who  v^v'                      rjj^  gij  i 

is  convicted  of  conduct  unbecoming  an  officer  Arguei  Dm.  16,17,1885.  Decided  Jan.  A,  1886. 
and  a  gentleman  shall  be  dismissed  from  the 

service,"  it  is  observed  in  the  most  recent  trea-  TN  ERR0R  to  ^^  Supreme  Court  of  the  State 

tise  on  military  law,  and  supported  by  copious  A  ^  minotg, 

referencea  to   precedents:    "While  the   act  The  history  and  facta  of  the  case  suffidwillj 

charged  will  more  usually  have  been  committed  lppear  in  the  opinion  of  the  court, 

ill  a  military  capacity,  or  have  grown  out  of  PJ£T  Samuel  >.  flfea,  for  plaintiffs  in  error. 

somerai]itarystatAisorrelatIon,itrBbynomeane  Mr    q^ot~  w.   Smith,  for  defeodaaU 

essential  that  this  should  have  been  Its  history.  ^  error 
It  may  equally  well  have  originated  in  some 

private  transaction  of  the  party  (as  a  member  Mr  Jutti(e  MUlw  delivered  the  opinion  of 

of  civil  society,  or  asaman  of  business),  which,  v    court' 

while  impeaching  his  personal  honor,  has  In-  Thfa  h    ^,   (          M  tbe  8upremB  Conn 

rolved  such  notoriety  or  publicity,  or  led  to  jfuhnois 

such  Just  complamttosuperiormllitary  author-  The  plaintiffs  in  error,  who  were  plaintiffs 
Ity,  as  tc .have  seriously  compromised ,his  char-  bdow  /brought  suit  In  the  Circuit  Court  of 
acter  and  position  as  an  officer  of  the  Army  and  Dook  fc^*  of  ^  SuM  prSv,Dg  te  an  aDBtt, 
brought scandal  or  reproach  upon  the  service.  nent^  or  other  appropriate  relief,  agaioata  rall- 
,„,    •,*«»■  ^5LJ*?lnRS,''j£„B?  road  bridge  acrcSlfealySlough.'builtbv  the 
-»«]    also  6  Ops     Attys-den    413  417;  ih-nito  v.  joliet  anfChlcago  R,  U  Company  in  18B6. 
UiHUdStoto,  19  C.  CI.  806,  414.  d  now  t    t  ^^  majntalned  by  the  Chf 
This  being  the  first  case  of W  appl.cationto  ^  Md  Afton  *R.  R.  Company.     This  bridge 
5.SS"  °£the  Un2od  8i?T  (0r  !l  **i&  ^  Alleged  to  be  an  obstruction  to  the  navigation 
hibition  to  a  court-martial,  we  have  cited  the  rf  the  gjough,  ^d  therefore  a  nuisance,  In  re- 
authorities  bearing  upon  the  svibiect  more  fully                                                                                

SSJSttiT "  ^  th0Ughl  "  UDder  0lhCT  Hot*.-******  w-ter^hrfar*,*  t*  Cj*- 

arcumBtancea.  ^^^   c.  av/The  MonteUo,  «  0. 8.  {»  WalU,  tn. 
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gaid  to  which  plaintiffs  suffer  special  damage 
u  owners  of  certain  real  estate  situated  above 
the  bridge,  which  obstructs  tlie  access  of  ves- 
sels coming  from  Lake  Michigan  or  from  the 
Chicago  River  through  that  river  and  through 
the  slough  to  plaintiffs'  lots. 

It  ia  alleged  that  this  slough,  at  the  point 
where  the  bridge  w.ia  built,  was  a  navigable 
water  of  the  United  States,  in  the  navigation  of 
which  plaintiffs  had  especial  interest,  and  that 
it  was  navigable  from  the  Chicago  River  up  to 
and  beyond  the  lota  of  plaintiffs,  and  that  this 
navigability  was  seriously  impaired  by  the 
bridge  of  .defendants. 

The  answer  denied  that  the  slough  was  a 
1921  navigable  stream,  and  asserted  authority  under 
the  charter  of  the  Joliet  and  Chicago  Railroad 
Company  to  build  the  bridge  as  had  been  done 
Much  testimony  was  taken  as  to  the  natureand 
cbiUMii  .   r  of  the  slough  in  reference  to  its  navi- 

Ebility;  and  on  bearing,  the  Circuit  Court  of 
ok  County  dismissed  the  bill.  An  appeal 
was  taken  to  the  Appellate  Court  of  the  First 
Judicial  District  of  the  State,  which  reversed 
the  judgment  of  the  circuit  court  and  granted 
relief  againstthe bridge asa  nuisance. 

On  further  appeal  to  the  supreme  court  of 
the  State,  the  judgment  of  the  appellate  court 
was  reversed,  and  the  order  of  tbe  circuit  court 
dismissing  the  bill  was  affirmed. 

It  appears  from  the  opinions  delivered  in  the 
appellate  court  and  In  the  supreme  court,  both 
Of  which  are  found  in  the  record,  that  there 
was  no  difference  between  them  on  any  ques- 
tion of  law,  but  that  they  differed  on  the  ques- 
tion whether  the  slough  was  in  fact  a  public 
navigable  water  at  the  time  tbe  bridge  was 
built  over  it.  The  court  of  appeals  says: 
"  Whether  the  Healy  Slough  is  navigable  in 
such  sense  as  to  constitute  it  a  common  high- 
way must  depend  upon  its  capabilities,  in  its 
natural  state  and  ordinary  volume  of  water,  of 
being  utilized  for  purposes  of  commerce  or 
transportation.  This  presents  a  mere  question 
of  fact  to  be  determined  by  the  evidence  in  the 
record."  On  this  evidence  that  court  held  that 
In  its  natural  state  the  slough  was  a  navigable 


^  n  raised  may  be  treated  simply  as  a  ques- 
tion of  fact,  viz:  is  the  body  of  water  spanned 
by  tbe  railroad  bridge  navigable  In  the  sense  of 
that  term  as  used  in  the  law  T    We  think  it  ia 

On  this  question  of  disputed  tact,  so  far  as 
we  have  any  right  to  inquire  into  it  under  this 
writ  of  error,  we  concur  in  the  opinion  held  by 
the  supreme  court,  and  by  the  circuit  court, 
and  do  not  deem  it  necessary  to  set  out  in  this 
opinion  a  comparison  or  examination  of  the 

evidence,  which  is  voluminous,  as  it  can  e 

no  good  purpose. 

Tit*  decree  of  the  Supreme  Court  of  lUinmt  u 


affirmed. 
True  oop; 


WILLIAM  O.  FORD,  Admr.  of   Jons  G.     [Mi 
Robinson,  Deceased,  Appt., 

UNITED  STATES. 
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..  —  jy  either  House  of  Congress,  la  •"-- . —  — 
other  clauses,  defining  its  Jurisdiction  and  Hitng 
the  period  within  which  all  claims  must  be  as- 
serted agalnat  (be  United  States. 

[No.  1108] 
Submitted  Ike.  IS,  1885.    Decided  Jan.  4, 1S8S. 

APPEAL  from  the  Court  of  Claims. 
The  history  nnd  facts  of  the  case  appear 
In  the  opinion  of  the  court. 

Motrt.  Gilbert  Moyere  and  George  S. 
Bout  well,  for  appellant: 

The  construction  which  gives  effect  to  the 
statute  must  prevail  over  that  which  gives  no 
effect  and  is  without  force. 

Smith,  Com.  6T1,  %  BIT;  Dwarris,  Stat.  144, 
S  12,  Sedgwick.  Stat.  200;  Ogden  v.  Strong,  2 
Paine,  684;  People  v.  Draper,  15  N.  Y.  582; 
Commonvxalth  v.  Alger,  7  Cush.  58;  People*. 
Burnet,  5  Mich.  114. 

This  statute  was  designed  to  revive  a  juris- 
diction which  by  the  lapse  of  time  had  censed 
to  exist.  A  remedial  statute  must  be  so  con- 
strued as  not  to  defeat  tbe  object  for  which  It 

as  enacted. 

Sedg.  Stat.  193;  Cook  v.  Hamilton  Co.  8 
McL.  112;  United  State*  v.  Coomfo,  12  Pet  78 
(37  U.  S.  bk.  9,  L.  ed.  1004);  Whitney  v.  Em- 
mett,  1  Baldw.  803;  United  Statetv.  Morrii,  14 
Pet.  404  {39  U.  S.  bit.  10.  L.  ed.  543). 

Mr.  A.  H.  Garland,  Atty-Qen.,  for  ap- 
pellee. 

Mr.  Justice  Harlan,  delivered  the  opinion 
of  the  court: 
By  resolution  of  the  Senate  of  tbe  United 

States  adopted  on  the  28d  of  February,  1885,  a 
bill  pending  before  that  body  for  the  relief  of 
William  G.  Ford,  administrator  of  John  O. 
Robinson,  deceased,  was  referred  "in  accord- 
ance with  the  provisions  of  article  1  of  section 
1059  of  the  Revised  Statutes,  to  the  Court  of 
Claims,  together  with  the  vouchers,  papers, 
proofs  and  documents  appertaining  thereto." 

The  bill  to  which  the  resolution  referred  was 
as  follows; 

"A  bill  for  the  relief  of  William  G.  Ford, 
administrator  of  John  G,  Robinson,  defeased. 

"  Beit  enacted.  bytheScnate  and  House  of 
Representatives  of  the  United  States  of  America 
in  Congress  assembled,  That  the  claim  of  Will- 
iam G.  Ford,  administrator  of  John  G.  Robin- 
son, deceased,  for  the  interests  of  the  American 
legatees  of  the  said  Robinson,  which  were  not 
provided  for  in  the  award  of  the  mixed  com- 
mission under  the  Treaty  of  Washington  of 
the  date  of  September  24,  1878,  be,  and  the 
same  is  hereby,  referred  to  the  court  of  claims, 
relieved  from  the  liar  of  the  Statute  of  Limit- 
ations; and  the  said  court  of  claims  is  author- 
ized to  receive  as  evidence,  at  its  iliscretion,  rti4] 
the  testimony  already  taken  by   said  mixed 
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commission  fa  the  said  case,  as  though  taken 
over  again;  and  either  party  may  take  further 
mud  additional  testimony,  under  the  order  and 
rule*  of  the  court,  as  in  other  cases;  Provided, 
That  before  final  judgment  shall  be  rendered 
by  the  said  court  the  said  William  G.  Ford 
shall  duly  execute,  according  to  law,  a  new 
administration  bond,  In  such  penalty  and  with 
such  sureties  as  the  said  court  shall  deem  suffi- 
cient ami  approve," 

The  petition  of  the  claimant  was  filed  In  the 
court  of  claims  on  the  10th  of  March,  1885. 
It  represented  that  be  is  a  citizen  of  the 
United  States,  and  a  resident  of  the  City  of 
New  York;  that  John  0.  Hobinson  was  born 
In  England,  and  was  a  subject  of  Great  Britain, 
residing  during  the  recent  civil  war  in  New 
Orleans;  that  on  or  about  March  7,  1868,  his 
Intestate  purchased  of  one  Robert  B.  Hurt,  of 
Madison  County,  Tennessee,  388  bales  of  cot- 
ton, worth  about  #38,360,  which  was  delivered 
to  said  Robinson,  at  Ponchatoula,  Louisiana, 
on  or  aboui  the  dale  last  named;  that  the  cot- 
ton "  was  seized  by  the  United  States  military 
authorities,  under  command  of  General  Banks; 
and  under  the  direction  of  said  authorities  the 
same  was  sold  In  New  Orleans,  and  the  pro- 
ceeds thereof  appropriated  to  the  use  and  bene- 
fit of  the  United  States  Government;"  that  his 
claim,  as  administrator  of  Robinson,  for  the 
proceeds  of  such  sale,  was,  on  or  about  the 
25th  of  March,  1673,  presented  to  the  mixed 
commission  on  British  and  American  claims, 
under  the  13th  article  of  the  Treaty  of  May  8, 
1871,  and  by  that  commission  was  allowed  to 
the  extent  of  only  (39,638,  in  gold,  as  the  value 
of  the  interest  of  Mary  G.  Barker,  the  only 
surviving  legatee  under  the  will  of  Robinson, 
who  was  a  British  subject;  that  petitioner  be- 
lieved that  award  to  be  unjust  to  the  devisees 
under  the  will  of  Robinson,  who  were  citizens 
of  the  United  States,  and  petitioned  Congress 
for  relief;  that  his  petition,  with  vouchers,  etc., 
were  referred  by  the  Senate  to  the  court  of 
claims,  under  section  1059  of  the  Revised  Stat- 
utes; and  that  said  Robinson  died  in  Biloxl, 
Mississippi,  on  or  about  August  35, 1869,  with- 
out having  given  any  aid  or  comfort  to  the  re- 
bellion, lie  prayed  Judgment  against  the 
United  States  for  $66,195,  which  was  the  bal- 
ance of  the  proceeds  derived  from  the  sale  of 
the  cotton. 

In  the  court  of  claims  the  United  States 
moved  to  dismiss  the  petition,  upon  the  ground 
that  the  action  was  barred  by  the  limitation  of 
■Ix  yean  prescribed  by  section  1069  of  the  Re- 
vised Statutes.  Subsequently,  a  general  de- 
murrer to  the  petition  having  been  filed,  the 
ease  was  heard  upon  the  motion  to  dismiss,  as 
well  as  upon  the  demurrer.  The  motion  to 
dismiss  was  denied;  but  tbe  action,  in  the  opin- 
ion of  that  court,  being  barred  by  tbe  limita- 
tion Of  two  years  prescribed  by  the  Captured 
and  Abandoned  Property  Act  of  March  IS, 
1868,  was  dismissed. 

By  section  1059  of  the  Revised  Statutes  tbe 
court  of  claims  has  jurisdiction  to  hear  and  de- 
termine the  following,  among  other  matters: 
"  First,  all  claims  founded  upon  any  law  of 
Congress,  or  upon  any  regulation  of  an  execu- 
tive department,  or  upon  any  contract,  ex- 
pressed or  implied,  with  the  Government  of  the 
United  States,  and  all  claims  which  maybe  re- 
lit U.  S. 


Fourth. 

captured  or  abandoned  property,  as  provided 
by  the  Act  of  March  13,  1863,  chap.  130,  en- 
titled 'An  Act  to  Provide  for  the  Collection  of 
Abandoned  Property,  and  for  the  Prevention 
of  Frauds  in  Insurrectionary  Districts  within 
the  United  States,'  or  hy  the  Act  of  July  3, 
1864,  chap.  335.  being  an  Act  in  addition  there- 
to; Provided,  That  the  remedy  given  in  cases 
of  seizure  under  the  said  Acts,  by  preferring 
claim  in  the  Court  of  Claims,  shall  oe  exclusive, 
precluding  tbe  owner  of  any  property  taken  by 
agents  of  the  Treasury  Department  as  aban- 
doned or  captured  property  in  virtue  or  under 
color  of  said  Acts,  from  suit  at  common  law, 
or  any  other  mode  of  redress  whatever,  before 
any  court  other  than  said  court  of  claims;  Pro- 
vided, alto.  That  the  jurisdiction  of  the  court 
of  claims  shall  not  extend  to  any  claim  against 
the  United  States  growing  out  of  the  destruc- 
tion or  appropriation  of  or  damage  to  property 
by  the  army  or  navy  engaged  in  the  suppression 
of  tbe  rebellion.''    18  Stat,  at  L.  SI8,  chap.  80. 

The  Act  of  March  13,  1868,  providing  for 
tbe  collection  and  disposition  of  captured  or  1216 
abandoned  property,  permits  any  person  claim- 
ing to  nave  been  the  owner  of  any  such  prop- 
erty, "at  any  time  within  two  years  after  the 
suppression  of  the  rebellion,"  to  "  prefer  bis 
claim  to  the  proceeds  thereof  In  the  court  of 
claims."     13  Stat  at  L.  830. 

Section  1069  provides  that  "Every  claim 
against  tbe  United  States,  cognizable  by  the 
court  of  claims,  shall  be  forever  barred,  unless 
the  petition  setting  forth  a  statement  thereof  is 
filed  in  the  court  or  transmitted  to  it  by  the 
secretary  of  the  Senate,  or  tbe  clerk  of  the 
House  of  Representatives,  as  provided  by  law, 
within  six  years  after  the  claim  first  accrues; 
Provided,  That  the  claims  of  married  women 
first  accrued  during  marriage;  of  persons  under 
the  age  of  twenty-one  years  first  accrued  dur- 
ing minority;  and  of  idiots,  lunatics,  insane 
persons  and  persons  beyond  the  seas  at  the 
time  the  claim  accrued,  entitled  to  the  claim, 
shall  not  be  barred,  if  tbe  petition  be  filed  in 
the  court,  or  transmitted,  as  aforesaid,  within 
three  years  after  the  disability  has  ceased;  but 
no  other  disability  than  those  enumerated  shall 
prevent  any  claim  from  being  barred,  nor  shall 
any  of  the  said  disabilities  operate  cumulative- 
ly?'   13  Stat,  at  L.  767.  chap.  93. 

Tbe  assignments  of  error  assume  that  the 
reference  by  tbe  Senate  to  the  court  of  claims, 
of  the  bill  before  that  body  for  the  relief  of 
claimant,  had  tbe  effect  to  invest  that  court 
with  full  jurisdiction  to  hear  and  determine  his 
claim, relieved  from  any  bar  arising  from  limit- 
ation, whether  the  limitation  of  six  years  pre- 
scribed by  section  1069  of  the  Revised  Statutes 
{which  Is  brought  forward  from  the  Act  of 
March  8,  1868,  amendatory  of  the  Act  of  1855, 
establishing  the  Court  of  Claims),  or  that  of 
two  yean,  established  by  tbe  Captured  and 
Abandoned  Property  Act  of  March  13,  1868. 

Tbe  statutes  regulating  tbe  jurisdiction  of 
the  court  of  claims  do  not  sustain  this  position. 
It  is  undoubtedly  within  the  power  of  Congress 
to  place  claims  referred  to  that  court  by  the 
Senate  or  by  tbe  House  of  Representatives  on 
a  belter  footing  than  other  claims,  by  providing 
that  they  maybe  determined  upon  their  merits, 
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without  reference  to  lapse  of  time,  or  any  pre- 
Tloni  bar  by  limitation.  But  Congress  bad  no 
purpose  by  its  general  legislation  toestablish  such 
117J  a  policy.  It  has,  tn  special  cases.  Invested  tbe 
court  of  claims  with  jurisdiction  to  determine 
a  claim,  relieved  of  the  bar  of  limitation.  Such 
was  Brairit  Com,  arising  under  the  Captured 
and  Abandoned  Property  Act,  the  purpose  of 
tbe  statute  which  referred  it  being  construed  as 
manifesting  the  intention  of  Congress,  tn  re- 

Tct  ot  that  particular  claim,  to  remove  the  bar 
limitation,  and,  without  otherwise  changinj 
the  claimant's  position  from  what  it  wouli 
have  been  had  he  Instituted  suit  In  proper  time, 
to  permit  an  adjudication  of  tbe  claim  upon  Its 
merits.  Bruin  v.  United  Statu,  67  U.  8,  ™" 
[Bk.  24,  L.  ed.  1066].  No  such  result  cai 
reached  in  this  case,  because  Congress  has  not 
referred  the  demand  of  the  claimant  to  the 
court  of  claims  for  determination.  Tbe  clause 
of  the  statute  investing  that  court  with  juris- 
diction to  hear  and  determine  all  claims  referred 
to  it  "  by  either  House  of  Congress,"  must  be 
Interpreted  in  the  light  of  other  clauses  defin- 
ing its  Jurisdiction,  and  fixing,  in  respect  of  all 
claims,  the  period  within  which  they  must  be 
asserted  against  tbe  United  States.  Congress, 
by  statute,  which  has  received  the  approval  of 
tbe  President,  has  declared  that  all  claims 
specifically  for  the  proceeds  of  captured  or 
abandoned  property,  must  be  brought  within 
two  years  after  the  suppression  of  the  rebellion; 
that  the  Jurisdiction  of  the  court  of  claims 
shall  not  extend  to  claims  growing  out  of  the 
destruction  or  appropriation  of,  or  damage  to, 
property  by  tbe  army  or  navy  engaged  m  the 
suppression  of  tbe  rebellion;  and  that,  except 
where  tbe  claimant  Is  laboring  under  certain 
disabilities,  that  have  no  application  here, 
every  claim  against  the  United  States,  cogniza- 
ble by  the  court  of  claims,  shall  be  forever 
barred,  unless  filed  in  that  court,  or  transmitted 
to  it  by  certain  officers,  within  six  years  after 
the  claim  first  accrued.  The  argument  here  is 
that  these  statutory  provisions  are  suspended 
in  their  operation  as  to  even  claim  belonging 
to  either  of  these  classes,  which  one  branch  of 
Congress  chooses  to  refer  to  the  court  of  claims. 
Any  such  interpretation  must  be  rejected.  It 
is  unreasonable  to  suppose  that  Congress  In- 
tended to  invest  one  of  its  branches  with  au- 
thority to  suspend  a  general  Statute  of  Limits- 
818]  tion.  Every  claim  cognizable  by  the  court  of 
claims  must  be  determined  with  reference  to 
the  limitation  prescribed  for  claims  of  the  class 
to  which  it  belongs,  unless  Congress,  by  stat- 
ute, otherwise  directs.  The  court  of  claims 
has  jurisdiction  to  hear  and  determine  a  claim- 
referred  to  It  by  either  House  of  Congress  be- 
cause, and  only  because,  the  law-making  power 
has  so  declared;  but,  unless  Congress  otherwise 
prescribes,  that  reference  will  not  Itself  entitle 
the  claimant  to  a  judgment,  If  his  claim  la  not 
well  founded  in  law,  or,  when  so  referred,  was 
barred  by  limitation.  He  acquires  no  new 
right  by  the  reference,  except  to  demand  that 
his  claim  be  heard  and  determined  by  the  court, 
just  as  would  have  been  done  bad  it  been  one 
of  which  the  court  could  have  taken  cognizance 
by  the  voluntary  suit  of  tbe  claimant.  Had 
he  chosen,  before  going  to  Congress,  to  sue  in 
the  court  of  claims  he  would  nave  been  con- 
fronted with  the  Statute  of  Limitations.  He 
•10 


cannot  avoid  that  obstacle  by  procuring  from 
one  branch  of  Congress  a  reference  of  his  claim 
to  that  court. 

This  construction  of  the  statutes  requires  an 
affirmance  of  the  Judgment;  for,  if  it  was  in- 
tended by  the  petition  to  present  a  claim  under 
tbe  Captured  and  Abandoned  Property  Act  of 
1868,  It  Is  barred  by  the  limitation  of  two  years 
prescribed  for  all  claims  under  that  statute;  if 
intended  to  present  a  claim  growing  out 


diction  to  hear  and  determine  it;  and,  if  his 
claim  is  of  tbe  class  defined  In  section  1069,  It 
Is  barred  by  the  limitation  of  six  years. 

Judgment  atitrmtd. 

True  oo pv.    Test: 
James  H.  MoKenuey,  Clerk,  Sup.  Oourt,  U.  S, 


ALYRED  E.  WINCHELL. 

(See  8.  C.  Reporter's  ed.  227-jHl . ) 


mortgagor,  the  latter  fa  an  Indispensable  party 
where  It  is  sought  to  charge  him  with  «nj  Imuffl- 
olmoy  In  "the  appraised  value  or  the  property  to 
discharge  the  debt;  and  If  he  and  the  mortgagee  are 
citiioriB  of  the  same  State,  the  eauae  oannot  be  re- 

tD0VOd'  [No.  1018.] 

Submitted  Ike.  18, 1885.     Decided  Jan.  4,  1886. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Connecticut. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  tbe  court. 

Mean.  Simeon  E.  Baldwin  and  John  H. 
Waiting,  " 
Mr.  Jol 

Mr.  Chief  Jutticf  WeJte  delivered  the  opin- 
ion of  the  court. 

This  is  an  appeal  under  section  B  of  the  Ad 
of  March  8,  1375,  18  Stat,  at  L,  470,  chap.  187, 
from  an  order  of  tbe  circuit  court  remanding  a 
case  which  had  been  removed  from  a  state  court. 
The  facts  are  these: 

On  tbe  10th  of  Hay,  1881,  Peter  R.  Carll,  a 
citizen  of  Connecticut,  gave  his  three  notes  to 
Alvred  E.  Wlnchell  for  $10,000,  *6,000  and 


To  secure  the  payment  he  executed  to  Winchell 
a  mortgage  on  certain  property  in  New  Haven, 
Connecticut.  He  afterwards  conveyed  his 
"title,  right  and  interest"  in  tbe  mortgaged 
property  to  George  E.  Coney,  a  citizen  of  New 


fork. 


d  in  1878  a: 


A  statute  of  Connecticut,  d 
still  in  force,  is  as  follows; 

'Seal.  Tbe  foreclosure  of  a  mortjrage  shall 
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person  or  persona  who  aro  liable  for  the  pay- 
ment thereof  are  made  parties  to  each  fore- 


[£38]        "Sec.  8.  Upon  the  motion  nf  any  party  to  a 
1  foreclosure,  the  court  slmll  appoint  three  disin- 

terested appraisers,  who  shall,  under  oath,  ap- 
praise the  mortgaged  property  within  ten  days 
after  the  time  limited  for  redemption  shall  have 
expired,  and  shall  make  written  report  of  their 
appraisal  to  the  clerk  of  the  court  where  said 
foreclosure  was  had,  which  report  shall  be  a 
part  of  the  flies  of  such  foreclosure  suit,  and 
such  appraisal  shnll  be  final  and  conclusive  as 
o  the  value  of  said  mortgaged  property;  and 


the  mortgage  creditor  in  any  further  suit 
action  upon  the  mortgage  debt,  note,  orobilL 
lion,  shall  recover  only  the  difference  between 


die  value  of  the  mortgaged  property  as  fixed 
by  such  appraisal  and  the  amount  of  Ms  claim." 

On  the  16th  of  January,  1885,  Winchell 
brought  this  suit  against  both  Carll  and  Coney 
In  rhe  Superior  Court  of  New  Haven  County, 
Connecticut,  for:(l)  "aforeclosureof  said  mort- 
gage" and,  (2)  "possession  of  the  mortgaged 
premises."  In  his  bill  be  seta  out  the  making 
of  the  notes  and  mortgage  by  Carll;  the  con- 
veyance of  the  morticed  property  by  Carll  to 
Coney;  a  claim  for  $4,120  interest  unpaid,  and 
that  Coney  "with  the  said  Carl],  is  now  in  pos- 
session of  the"  property.  Carll  and  Coney  filed 
separate  demurrers  to  the  bill,  and  on  the  8th 
of  May,  1886,  which  was  in  time.  Coney  peti- 
lioned  for  the  removal  of  the  cause  to  the  Cir- 
cuit Court  of  the  United  States  tinder  the  sec- 
ond clause  of  section  2  of  the  Act  of  1870,  on 
the  ground  that  there  was  in  the  suit  a  contro- 
versy wholly  between  himself,  a  citizen  of  New 
York,  and  winchell,  a  citizen  of  Connecticut, 
which  could  be  fully  determined  between  them, 
and  as  to  which  Carl]  was  only  a  nominal  party. 
On  the  presentation  of  thia  petition,  the  state 
court  declined  to  proceed  further  in  the  suit, 
but  the  circuit  court,  when  the  case  was  dock- 
eted there,  ordered  it  to  be  remanded.  From 
that  order  this  appeal  was  taken. 

InAyruv.WtwaU,  113 U.  S.  18?  [Bk.  28,  L. 
ed.  698],  it  was  decided  that  in  a  suit  for  the 
foreclosure  of  a  mortgage  by  sole,  in  which  It 
was  sought  to  charge  the  mortgage  debtor  with 
the  payment  of  any  balance  of  the  mortgage 
debt  that  might  remain  due  after  the  security 
was  exhausted,  the  debtor  was  a  necessary 
party,  and  that,  If  his  citizenship  stood  in  the 
[229]  way,  the  suit  could  not  be  removed,  even 
though,  were  he  not  a  party,  the  persons  with 
whom  he  had  been  joined  and  to  whom  he  had 
conveyed  the  property  after  the  mortgage  would 
be  entitled  to  a  removal.  Such  a  case  we  held 
did  not  fall  within  either  the  first  or  second 
clause  of  section  2  of  the  Act  of  1873. 

The  principle  of  that  case  governs  this.  In 
Connecticut,  mortgages  are  not  foreclosed  by  a 
tale  of  the  mortgaged  property,  but  by  strict 
foreclosure.  If  there  is  a  failure  to  redeem 
within  the  time  limited  in  the  decree,  the  mort- 
gage debtor  remejns  liable  for  the  debt  after 
deducting  the  value  of  the  property  foreclosed. 
Under  the  old  practice  this  value  was  ascer- 
tained in  the  suit  to  collect  the  deficiency.    In 


brought  for  four  or  five  yean  after  the  fore- 
closure, and,  in  case  of  non-negotiable  note*, 
for  ten  or  fifteen  yean.  It  was  therefore 
often  difficult,  In  such  suit  to  ascertain  the 
value  of  the  property  at  the  time  of  foreclosure. 
To  meet  this  difficulty  the  Statute  of  1878  was 
passed.  It  furnishes  a  way  in  which  the  value 
of  the  mortgaged  premises  can  be  ascertained 
at  the  time  the  title  becomes  absolute;  provides 
that  such  value  so  found  shall  be  conclusive  lu 


that  he  can  have  an  opportunity  to  obtain  such 
appraisal  and  be  heard  as  to  such  value;  and 
bars  any  further  salt  against  the  maker  unless 
he  is  so  made  a  party. 

And  again: 

"Before  the  statute,  as  now,  the  foreclosure 
of  the  property  reduced  the  obligation  by  the 
value  of  the  property.  By  the  statute  this  value 
is  to  be  ascertained  by  an  appraisal,  and  it  is 
conclusively  presumed  to  equal  the  obligation, 
unless  the  maker  of  the  note  is  given  an  oppor- 
tunity to  be  heard  as  to  this  appraisal.  This 
gives  him  no  interest  In  the  property,  no  equity 
of  redemption  to  be  extinguished,  no  right 
whatever  except  the  right  to  have  an  appraisal. 
And  the  appraisal,  and  only  the  appraisal,  is 
made  final  and  conclusive  in  the  future  action 
on  the  obligation.* 

This  is  a  suit  brought  to  foreclose  under  the 
statute;  that  is,  to  get  the  property  without  re-  r___, 
leasing  the  debtor  from  liability  for  the  debt  t"""! 
over  the  value  of  the  property,  and  in  so  doing 
to  fix  the  value.  It  is  true  there  is  not  in  the 
bill  a  prayer  for  appraisal,  but  that  is  not  neces- 
sary. Any  party  to  the  suit  can  call  foran  ap- 
praisement by  simply  making  a  motion  to  that 
effect.  The  appraisement  Is  one  of  the  inci- 
dents of  a  suit  for  foreclosure  when  the  person 
liable  for  the  payment  of  the  debt  is  a  party. 
As  in  this  case  Carll,  the  mortgagor,  conveyed 
the  land  to  Coney  after  the  mortgage  was  made, 
Winchell  in  foreclosing  had  his  election  to  sue 


both  Coney  and  Carll  he  would  not  only  get  the 
land,  but  hold  Carll  for  the  full  amount  of  the 
debt  over  its  value.  He  did  elect  to  sue  both. 
He  has  but  a  single  cause  of  action  and  that  hie 


same  time  save  the  liability  of  Carll  for  what 
may  remain  due  on  the  debt.  This  he  cannot 
do  unless  he  makes  Carll  a  party,  because  in 
such  a  suit  the  mortgage  debtor  has  the  right  to 
have  ft  determined  to  what  extent  the  mort- 
gage debt  is  paid  by  the  foreclosure.  To  use 
'  l  the  argument  of  counsel:  he  is  entitled  to 
iportunity  to  obtain  an  appraisal  and  to  be 
fl  as  to  the  value  of  the  foreclosed  property. 
True,  there  can  be  no  recovery  against  him  in 
the  foreclosure  suit  for  the  balance  that  may  re- 
main due,  but  the  value  of  the  mortgaged 
property  can  be  determined  in  a  way  that  will 
conclude  him  when  be  Is  sued  for  the  debt. 
This  being  the  case,  be  is  not  only  a  necessary 
but  an  indispensable  party  to  a  suit  for  the  re- 
lief which  is  asked  in  this  case.  The  mere  fact 
that  he  Is  made  a  party  determines  the  Chirac  tor 
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of  the  suit  to  be  for  foreclosure  and  the  saving 
of  his  liability  for  the  debt.  An  adjudication 
of  value  binding  on  him  is  within  the  scope  of 
the  bill,  and  as  it  may  be  bad  upon  mere  motion 
as  an  incident  to  the  decree  of  foreclosure 
which  is  prayed  for,  the  suit  ia  to  be  looked 
upon  as  brought  for  that  purpose  with  the  rest. 
We  can  see  no  difference,  so  far  as  a  right  to 
removal  la  concerned,  between  a  suit  for  fore- 
■II  closure  which  seeks  a  money  decree  against  the 
J  mortgagor  for  a  balance  of  the  mortgage  debt, 
and  one  in  which  his  liability  for  the  debt  ia  to 
be  saved,  and  the  value  of  the  mortgaged  prop 
arty  applied  in  payment  to  be  conclusively 
settled  against  him. 

The  order  remanding  the  tail  it  affirmed. 
True  copy.   Teat: 

Junes  H.  MuKenney,  Clerk,  Sup.  Court,  XS. 8. 


119]  CITY  OP  MILWAUKEE,  Appt., 

CHARLES  A.  KtEFFLER. 

(Bee  B.  0.  Reporter's  ed.  all  -22ft.) 

Illegal  tarn — equity  jurisdiction — injunction. 

A  bill  in  equity  to  set  aside  and  restrain  the  col- 
lection of  a  tax  levied  on  personal  property  by  a 
municipal  corporation  cannot  be  maintained  upon 
the  sole  ground  of  the  Illegality  of  the  t»i  by  rea- 
son of  the  nonreddenoe,  within  the  limits  of  sueh 
municipality,  of  the  person  against  whom  the  tax 
la  levied. 

[No.  1054.] 
Submitted  Dec  IS,  1885.  Decided  Jan.  A,  1SS6. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Wiscon- 

The  case  Is  stated  by  tbo  court 

Mr.  Joshua,  Stark,  for  appellant: 

The  mere  illegality  of  a  tax  is  not  sufficient 
ground  for  the  interposition  of  a  court  of  equity 
to  enjoin  its  collection. 

This  is  true,  especially  of  those  denominated 
"personal." 

Slate  Railroad  Tax  Caste,  93  U.  S.  575  (Bk. 
tti,  L.  ed.  668);  Dow  v.  Chicago,  11  Wall.  106 
(78  U.  B.  bk.  20,  L.  ed.  HO);  Hannewinkle  v. 
Georgetown,  15  Wall.  648  (88  U.  S.  bk.  SI,  L. 
ed.232). 

The  same  doctrine  Is  held  by  the  Supreme 
Court  of  Wisconsin,  and  by  die  courts  of  many 
other  States. 

Van  Cott  v.  Bupenisort,  18  Wis.  847;  Chi- 
oago  &N.  W.R.  Co.  v.  Fort  Howard,  21  Wis. 
44;  Quinncy  v.  Town  of  Stockbridge,  88  Wis. 
608;  Williame  v.  Detroit,  8  Mich.  560;  Henry 
v.  Gregory,  20  Mich.  68;  Youngblood  v.  Sexton, 
83  Mich.  406;  Brewer  v.  Springfield.  87  Mass. 
162;  Loud  v.  Charleetown,  99  Mass.  308;  Hun- 
neaetl  v.  Charlettown,  106  Mass.  850;  Rocking- 
ham  Sav.  Bk.  v.  Portsmouth.  52  N.  H.  17;  Dodd 
t.  Hartford,  25  Conn.  282;  Green  v.  Mumford, 
S  R.  I.  473;  McCoy  v.  ChiUicothe,  8  Ohio,  870; 
Brooklyn  v.  Meeerole,  86  Wend.  132;  Movers  v. 
Bmedlcy,  6  Johns.  Ch.  28;  Susquehanna  Bk.  v. 
Supeniieri,  86  N.  Y.  812;  Heywood  v.  Buffalo, 
14  N.  Y.  684;  Wileon  v.  Mayor,  etc.  of  New 
York,  4  E.  D.  Smith,  678;  Meteeck  v.  Columbia 
Co.  60  Barb.  100;  Hitter  r.  Patch,  12  Cal.  208; 
OonUy  i.  Ckedie,  6  Ner.  322;  Sayre  v.  Tomp- 
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kine,  23  Mo.  443;  McFike  v.  Few,  48  Mo.  626; 
Barrow  v.  Davie,  46  Mo.  894. 

It  ia  suggested  in  the  opinion  In  the  State 
Railroad  Tax  Catct,  eupra,  that  the  rule  deny- 
ing equitable  relief  against  taxes  might  not  be 
so  rigidly  applied  to  taxes  levied  by  counties, 
towns  and  cities,  as  to  those  levied  for  the  use 
of  the  State;  and  it  has  since  been  held  in 
Bridge  Co.  v.  District  of  Columbia,  1  Mackey, 
O.  C.  817,  that  asalefor  municipal  taxes  would 
be  enjoined,  on  the  mere  ground  that  the  tax 
was  illegal,  although  the  rule  would  be  other- 
wise as  to  taxes  imposed  by  the  Sovereign. 

The  suggestion  referred  to  can  hardly  have 
been  intended  to  apply  to  those  general  taxes 
levied  by  cities  and  other  municipal  corpora- 
tions, to  be  expended  in  the  rapport  of  govera- 

The  revenues  of  the  municipality  and  ita 
ability  to  discharge  Its  high  governmental  func- 
tions, as  an  integral  part  of  the  State,  depend 
Upon  die  prompt  payment  of  the  taxes  levied 
by  the  municipality. 

It  is  a  significant  fact  that  Dowe  v.  Chicago, 
Hannewinkle  v.  Georgetown,  and  most  of  the 
cases  cited  in  which  relief  in  equity  against 
taxea  on  the  mere  ground  of  illegality  was  de- 
nied, affected  only  the  revenues  of  cities  or 
other  municipal  corporations. 

Courts  of  equity  do,  it  is  true,  often  interfere 
nt  the  suit  of  taxpayers  to  restrain  municipal 
corporations  from  entering  into  contracts  and 
incurring  obligations  which  are  not  authorized 
hy  law,  and  to  set  aside  and  annul  the  illegal 
and  unauthorized  acts  of  such  corporations. 

Suits  to  enjoin  the  collection  of  an  linconstl 
tutional  tax,  or  a  tax  levied  in  violation  of  en 
Act  of  Congress,  or  of  some  contract  of  exemp- 
tion, or  one  creating  a  cloud  upon  the  title  to 
real  property,  or  seriously  interfering  with  a 
corporate  franchise,  are  cases  of  this  class.  See 
Allen  t.B.  &Q.  R.  R.  Co.  114  U.  S.  811  {Bk. 
80,  L.  ed.  200);  Camming*  v.  National  Bk.  101 
U.  8.  153  (Bk.  25,  L.  ed.  803);  Peindexter  v. 
Greenhow,  114  U.  8.  270  (Bk.  20,  L.  ed.  166). 
But  they  rest  upon  other  grounds  than  mere  Il- 
legality. Courts  of  equity  will  always  inter- 
fere at  the  suit  of  taxpayers  to  prevent  acts  of 
a  municipal  corporation  ultra  vires,  the  effect 
of  which  will  be  to  impose  unauthorized  bur- 
dens upon  persons  or  their  property. 

Mr.  James  O.  Jenkins,  for  appellee: 

The  case  Is  a  proper  subject  of  equitable  cog 

Wut  v.  Ballard,  82  Wis.  172. 

In  some  of  the  cases  the  rule  proceeds  upon 
the  ground  that  the  taxes  went  to  make  up  the 
revenue  of  the  State;  and  the  broad  distinction 
is  asserted  between  the  restraining  of  taxes  go- 
ing to  the  State  and  those  going  to  a  munici- 
pality. In  the  latter  case  courts  have  exercised 
equitable  jurisdiction  and  restrained  the  collec- 
tion of  the  tax. 

Worth  v.  Fayetteville,  1  Winst.  (N.  C.)  70; 
Parmlcy  v.  Railroad  Co*.  8  Dill.  82;  Bridge  Co. 
v.  District  of  Columbia,  1  Mackey,  217. 

Tbis  distinction  is  broadly  taken  by  Mr.  Jus- 
tice Miller  in  State  R.  R.  Tax  Cases,  08  U.  S.  815 
(Bk.  23,  L.  ed.  674);  Cvmmingt  v.  National 
Bank,  101  U.  S.  153  (Bk.  25,  L.  ed  803);  Allen 
v.  B.  &  0.  R.  R.  Co.  114  U.  S.  811  (Bk.  29,  L, 
ed.  200). 

In  the  case  at  bar  the  injunction  may  rightly 

lie  u.  & 
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cause  here  the  complainant  was  not  a  resident 
of  the  city  nor  subject  to  taxation  therein.  Hla 
personal  property  was  nol  by  law  subject  to  be 
taxed  by  the  municipality ;  he  was  a  resident 
of  and  assessed  in  and  paid  taxes  to  the  Town 
of  Wauwatosa,  and  there  discharged  all  the 
burdens  which  the  law  Imposed  upon  him  and 
upon  his  property  with  respect  to  the  State, 
with  respect  to  the  county,  with  respect  to  the 
town,  and  with  respect  to  the  public  schools. 
The  officers  of  the  municipal  corporation  of 
Milwaukee  had  absolutely  no  jurisdiction  over 
him  or  his  property,  because  they  had  lawful 


to  v.  Satan,  20  111.  857;  Ottawa  v.  Walker,  21 
~-       M#M  t.  Ovnn,  GO  Dl.  424;  JfW 

-,60  111.880;  Lebanon*.  OhiottM. 


T.Farr,  54  Iowa,  B7  arid  cases  cited. 

Brandirff  v.  Harriton  Oo.  50  Iowa,  164;  Beoer- 
Ipv.Sabtn.  30  ~  ""    " 
fiL  610;  DarU: 

ion  v.  JfiWfT,etu..u^,  „— .  ..  v .,.. 

R.  R.  Co.  77  111.  589:  Kimball  v.  MertkanU 
8av.  L.  <*  T.  Co.  89  111.  611;  Union  Trutt  Oo. 
V.  Weber,  96  IH.  86T;  Commimonert  v.  Marklt, 
46  Ind.  96;  Knight  t.  Turnpike  Co.  40  Ind. 
189;  Shoemaker  r.  Grant  Co.  86  Ind.  ITS;  Riley 
v.  W.  U.  Tel.  Oo.  47  Ind.  611;  School  Board 
App.  74  Pa,  St.  252;  Dodge  v.  Wooltev,  18  How. 
831  (W  U.  S.bk.  lS.L.ed.4011;  Darn  v.  *ta,61  N. 
T.  264;  Mohawk  *  H.  R.  R.  R.  Co.y.  Clute,  4 
False,  Ch.  SS4;  Gould  v.  Atlanta,  66  Ga.  678;  R. 
B,  Co.  v.  Wyoming,  1  Wyoming,  96;  Rome  v. 
Green,  63  Hiss.  462;  Blakalee  v.  Murphy,  44 
Conn.  188;  £op#n«  v.  McCa-n,  28  La.  Ann.  749: 
BoHn*™  v.  And,  SO  Ala.  69;  Onus  v.  Em,  87 


ftntW  t.  iWeu,  6  Baxter, 
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Jfr.  Juttice  Mill  or  delivered  the  opinion  of 
the  court: 

This  Is  an  appeal  from  the  Circuit  Court  for 
the  Eastern  District  of  Wisconsin. 


was  assessed  against  him  as  a  resident  of  that 
City  on  account  of  his  personal  property:  and 
bis  complaint  alleges  that  he  did  not  reside  in 
Milwaukee  In  the  year  for  which  the  tax  was 
levied  against  him.  nor  for  some  years  before  or 
since,  and  that  the  assessment  fa  therefore  void. 

The  answer  of  defendant,  filed  in  the  state 
court  before  the  removal  of  the  case,  denies 
complainant's  allegation  as  to  nonreatdence 
and,  averring  hit  citizenship  and  residence 
there,  adds; 

"And  for  a  further  and  separate  answer  and 


.  ,_.  of  his  complaint  herein, 

baa  a  complete  and  sufficient  remedy  at  law; 
and  thai  for  this  reason  this  court,  ss  a  court 
of  equity,  ahould  not  and  will  not  interfere,  as- 
sume or  take  Jurisdiction  of  this  action,  and  the 
defendant  objects  for  that  reason  to  any  and 
all  interference  of  this  court,  as  a  court  of 

lie  u.  s. 


equity,  I 


. .  In  the  matter  of  which  plaintiff  com- 
plains, and  asks  that  this  action  be  dismissed.'* 

Replication  being  Died,  the  case  was  heard 
on  these  issues,  and  on  a  considerable  mass  of 
testimony  as  U  the  question  of  residence  in 
Milwaukee. 

On  the  hearing  it  appears  that  the  Judges  of  [2201 
the  circuit  court,  assuming  that  complainant 
was  not  a  resident  of  that  City,  were  divided  in 
opinion  on  the  question  of  the  jurisdiction  of  the 
court  as  a  court  of  equity,  to  grant  relief.  This 
question  they  present  to  us  In  the  following 


"The  case  coming  on  to  be  heard  at  this  term 
upon  the  pleadings  and  proofs,  It  occurred  as 
a  question  whether  a  bill  in  equity  to  set  aside 
and  restrain  the  collection  of  a  personal  tax  or 
a  tax  levied  upon  personal  property  by  a  munic- 
ipal corporation  can  be  maintained  on  the  sole 
ground  of  the  illegality  of  the  tax  by  reason  of 
the  nonreafdence  within  the  limits  of  such  mu- 
nicipality of  the  person  against  whom  the  tax 
Is  levied. 

On  which  question  the  opinions  of  the  Judges 
were  opposed. 

Whereupon,  on  motion  of  the  plaintiff,  by 
his  counsel,  that  the  point  on  which  the  dis- 
agreement hath  happened  may  during  the  term 
be  stated  under  the  direction  of  the  Judges  and 
certified  under  the  seal  of  the  court  to  the  su- 
preme court  to  be  finally  decided,  it  is  ordered 
that  the  foregoing  state  of  the  pleadings  and 
the  following  statement  of  facts,  which  is  made 
under  the  direction 


of  the  Judges,  be  certified 
__    ..uestof  tbepla'""  '     ' 

counsel,  and  the  law  in  that  casein 


according  to  the  request  of  the  plaintiff  by 
counsel,  and  the  law  in  that  case  made  ana  t 
vided, 


That  Charles  A.  Eceffler,  the  plalatUf,  In 
1882,  when  the  assessment  and  levy  of  tax 
against  him  on  account  of  personal  property 
were  made,  was  not  and  for  several  years  prior 
thereto  had  not  been  a  resident  of  the  City  of 
Milwaukee,  but  was  and  had  been  a  resident  of 
the  Town  of  Wauwatosa,  In  the  County  of 
Milwaukee  Wisconsin." 

In  accordance  with  the  opinion  of  the  presid- 
ing Justice,  a  decree  was  made  setting  aside  the 
assessment  of  the  tax  and  enjoining  the  City 
and  Its  officers  from  collecting  It 

We  are  of  opinion  that  both  this  court  and 
the  Supreme  Court  of  Wisconsin  are  commit- 
ted to  a  contrary  doctrine. 

The  case  of  Dew  v.  Ohieago,  11  Wall.  108 
[78  U.  S.  bk.  90,  L.  ed.  66],  was  a  bill  in  equity 
in  the  Circuit  Court  for  the  Northern  District  of 
Illinois,  brought  by  Dows,  a  citizen  of  New 
York,  to  restrain  the  City  of  Chicago  from  col- 
letting  a  tax  upon  the  shares  of  stock  which  he 

vnea  hi  a  national  bank  located  in  that  city. 

e  alleged  that  the  tax  was  illegal  because  his 

ares  were  assessed  at  a  higher  rate  than  other 
moneyed  capital  In  the  city,  anfl  because,  not 
being  a  resident  of  Chicago,  but  of  New  Tork, 
his  personal  property  belonged  to  bis  domicil, 
and  any  tax  levied  on  It  by  Uw  City  of  Chicago 

The  bill  was  dismissed  on  demurrer,  on  the 


ground  that  a  court  of  equity  had  no  Jurisdic- 
tion to_give  relief,  for  the  reasons  stated  in  the 
It  will  be  observed  that  In  that  case,  aa 


,y  Google 
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ground  that  the  party  assessed  did  not  reside 
within  the  city,  and  tin 
had  no  power 


xirporation,  therefore. 


The  property  for  which  the  lax  was  assessed 
was  in  each  case  intangible  property.  In  the 
first  case  it  was  bank  shares,  the  certificate*  of 
which  were  undoubtedly  held  at  the  residence 
of  Dowa  In  New  York;  and  in  the  present  cage 
it  was  for  money  loaned  on  mortgages. 

Looking  at  tbe  case  then  made  by  the  bill, 
one  in  which  the  assessment  of  the  tax  was  not 
only  irregular  but  void,  the  court,  in  the  lan- 
guage of  Mr.  Jvttice Field,  said: 
„,.  "Assuming  tbe  tax  to  be  illegal  and  void,  we 

ej5aJ  do  not  think  any  ground  is  presented  by  the 
bill  justifying  the  interposition  of  a  court  of 
equity  to  enjoin  its  collection.  The  illegality 
of  the  tax  and  the  threatened  sale  of  the 
shares  for  its  payment  constitute  of  themselves 
alone  no  ground  for  such  interposition.  There 
must  be  some  special  circumstances  attending 
a-  threatened  injury  of  this  kind,  distinguishing 
It  from  a  common  trespass  and  bringing  the 
case  under  some  recognized  head  of  equity  ju- 
risdiction before  the  preventive  remedy  of  in- 
junction can  be  invoked.  It  is  upon  taxation 
that  the  several  States  chiefly  rely  to  obtain  tbe 
means  to  carry  on  their  respective  governments; 
and  it  is  of  the  utmost  importance  to  all  of  them 
that  the  modes  adopted  to  enforce  the  taxes 
levied  should  be  interfered  with  as  little  as  pos- 
sible. Any  delay  in  the  proceedings  of  the  of- 
ficers upon  whom  the  duty  Is  devolved  of  col- 
lecting the  taxes  may  derange  the  operations 
of  government,  and  thereby  cause  serious  det- 
riment to  the  public.  No  court  of  equity  will 
therefore  allow  Its  injunction  to  issue  to  re- 
strain their  action,  except  where  it  may  be  nec- 
essary to  protect  the  rights  of  the  citizen  whose 
property  is  taxed,  and  ne  has  no  adequate  rem- 
edy by  the  ordinary  processes  of  the  law.  It 
must  appear  that  the  enforcement  of  tbe  tax 
would  lead  to  a  multiplicity  of  suits,  or  pro- 
duce irreparable  injury,  or,  where  the  property 
Is  real  estate,  throw  a  cloud  upon  the  title  of 
the  complainant,  before  the  aid  of  a  court  of 
equity  can  be  invoked.  In  the  cases  where 
equity  has  Interfered,  In  the  absence  of  these 
circumstances,  it  will  be  found,  upon  examin- 
ation, that  the  question  of  jurisdiction  was  not 
raised,  or  was  waived." 

The  opinion  contains  an  examination  of  the 
adjudged  cases,  by  which  the  proposition  is 
sustained,  in  one  of  which,  that  of  Cook  County 
t.  Chicago,  etc.  B.  R.  Co.  35  111.  485,  the  gen- 
eral principle  is  well  ttated  by  the  Supreme 
Court  of  Illinois,  namely:  "that  while  a  court 
of  equfty  would  never  entertain  a  bill  to  restrain 
the  collection  of  a  tax,  except  in  cases  where 
the  tax  was  unauthorized  by  law,  or  where  it 
was  assessed  on  property  not  subject  to  taxation. 
It  had  never  held  that  jurisdiction  would  be 
taken  In  those  excepted  cases,  without  special 
circumstances  showing  that  the  collection  of 
IM]  the  tax  would  be  likely  to  produce  irreparable 
Injury  or  cause  a  multiplicity  of  suits." 

In  the  case  of  Hannewinkle  v.  Georgetown,  15 
Wall.  547  [82  U.  8.  bk.  31,  L.   ed.  231],  the 

Erinciple  is  thus  stated:  "It  has  been  the  settled 
iw  of  tbe  country  for  a  great  many  years  that 
an  injunction  bill  to  restrain  the  collection  of 
a  tax,  on  the  sole  ground  of  illegality  of  tbe  tax, 
cannot  be  maintained.     There  must  be  an  allc- 


title,  that  there  is  apprehension  of  a  multiplicity 
of  suits,  or  some  cause  presenting  a  esse  of 
equity  jurisdiction.  This  was  -'ecided  as  early 
as  the  days  of  Chancellor  Kent,  In  Mooert  v. 
Bmtdly,  8  Johns.  Ch.  28,  and  has  been  so  held 
from  that  time  onward." 

In  the  BtaU  Railroad  Tar  Catet,  92  U.  S. 
S75,  618  [Bk.  33,  L.  ed.  663,  673),  these  de- 
cisions are  reviewed  with  others,  and  the  whole 
question  very  fully  considered,  as  the  impor- 
tance of  the  cases  and  the  ability  of  the  counsel 
who  argued  them  required;  and  after  citing  the 
language  in  Daat  v.  Chicago,  and  Hanneieinkle 
v  Georgetown,  the  court  adds:  "We  do  not  pro- 
pose to  lay  down  in  these  cases  any  absolute, 
limitation  of  the  powers  of  a  court  of  equity  in 
restraining  tbe  collection  of  taxes;  but  we 
may  say  that  in  addition  to  illegality,  hardship 
or  irregularity  the  case  must  be  Drought  within 
some  of  the  recognized  foundations  of  equitable 
Jurisprudence,  and  that  mere  errors  or  excess 
In  valuation  or  hardship  or  injustice  of  the  law, 
or  any  grievance  which  can  lie  remedied  by  a 
suit  at  law,  either  before  or  after  payment  of 
the  taxes,  will  not  justify  a  court  of  equity  to 
Interpose  by  injunction  to  stay  collection  of  a 
tax.'' 

An  intimation  in  tbe  opinion  in  that  case  to 
the  effect  that,  in  cases  of  taxes  assessed  by 
counties,  towns  or  cities,  a  more  liberal  use  of 
the  control  of  courts  of  equity  may  be  neces- 
sary, has  been  cited  In  the  brief  in  tbe  present 
case  ss  affording  ground  for  sustaining  tbe  In- 
junction here.  But  no  class  of  cases  was  there 
mentioned  as  justifying  this  interference,  and 
it  is  evident  that  the  mere  facts  that  the  tax  was 
levied  by  a  local  corporate  body,  and  was  also 
Illegal,  were  not  in  themselves  supposed  to  be 
sufficient;  for  the  cases  cited  in  the  sentences 
preceding  that  remark,  of  Dowt  v.  Chicago  and 
Ilannewin/dc  v.  Georgetown,  were  both  cases  of 
taxes  by  towns,  to  which  the  doctrine  of  the  [216] 
restricted  powers  of  a  court  of  equity  was  ap- 
plied. 

The  rule  against  the  Interference  of  a  court 
of  equity,  and  the  exceptions  to  tbe  rule  are  re- 
stated with  careful  accuracy  In  the  verv  recent 
case  in  this  court  of  the  Union  Pacific  Railway 
Co.  v.  Cheyenne,  118  TJ.  S.  B25  [Bid  28,  L.  ed. 
1101], 

As  to  the  decisions  of  tbe  Supreme  Court  of 
Wisconsin,  Its  language,  in  the  case  of  Quinney 
v.  8lockbridgc,83  wis.  505,  is  as  em  phn  tic  as  that 
of  this  court.  "Tbe  complaint,"  says  the  court, 
"charges  the  seizure  of  certain  personal  prop- 
erty belonging  to  plaintiffs  by  the  treasurer, 
under  and  by  virtue  of  the  warrant  for  the  col- 
lection of  the  taxes,  nnd  asks  on  injunction  to 
Erevent  the  treasurer  from  selling  the  same.  It 
well  settled,  in  this  court  at  least,  that  tbe 
writ  of  injunction  will  not  be  granted  for  such 
a  purpose,  and  that  theillcgal  seizure  and  threat 
of  the  officer  to  sell  the  goods  and  chattels  of 
the  plaintiff  constitute  no  ground  for  equitable 
interference."  In  Lhe  caseof  Van  Colt  v.  Super- 
vivrre  of  Milwaukee  County,  18  Wis.  M7,  which, 
like  the  present  case,  was  a  bill  to  enjoin  tbe 
collection  of  a  tax  on  personal  property,  and  In 
nearly  every  other  respect  is  like  this,  except 
that  the  County  of  Milwaukee  was  defendant 
there,  and  here  it  Is  tbe  City,  the  same  court 
gave  the  reasons  for  tbe  rule  adopted  by  it  in 
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the  following- language:  "Our  reasons,  in  brief, 
we,  that  by  the  wrong  inch  as  la  complained 
of  ben  do  irreparable  mischief  la  threatened. 
no  cloud  ia  thrown  over  the  title  to  real  estate, 
which  a  court  of  equity  may  be  called  upon  to 
remove,  and  the  plaintiff  has  an  ample  remedy 
at  law.  To  say  nothing  of  the  special  remedies 
given  by  statute,  which  with  diligence  and  at- 
tention on  the  part  of  the  taxpayer  will  always 
prove  effectual,  and  nothing  of  the  remedies  by 
certiorari,  mandamui,  prohibition,  etc.,  ai  here- 
tofore applied  in  such  cases,  ft  seems  to  us  that 
the  remedy  by  action  against  the  assessors  In 
cases  where  they  exceed  their  jurisdiction,  and 
the  right  which  the  party  always  haa  to  recover 
back  the  money  paid  for  taxes  illegally  Im- 
posed, If  collected  by  distress  and  sale  of  his 
goods,  or  if,  upon  levying  a  warrant,  be  pays 
to  save  bis  property,  constitute  a  complete  an- 
swer to  the  application  of  a  court  of  equity  to 
restrain  or  prevent  the  collection."  It  is  then 
shown  that  the  corporation  being  liable  in  an 
action  to  recover  back  the  tax  wrongfully  ex- 
acted, the  return  of  this-sum  is,  both  in  law  and 


out  of  the  principle  here  laid  down ;  and  the  de- 
cision of  the  highest  court  of  Wisconsin,  tb..t 
the  remedy  at  law  la  ample,  must  command  our 
respect 

In  the  latest  case  in  Michigan,  Younqhlood  v. 
Sexton,  82  Mich.  407,  Cooley,  Juetice,  says:  "It 
was  decided  at  an  early  day  in  this  State  that 
equity  had  no  jurisdiction  to  restrain  the  col- 
lection of  a  personal  tax,  even  conceding  ft ' 


Ham*  v.  Detroit,  2  Mich.  560,  and  Henrg 
Gregory,  Efl  Mich.  68.  He  olao  shows  by  ad- 
ditional citations  that  the  same  principle  has 
been  asserted  In  the  courts  of  Massachusetts, 
New  Hampshire, Connecticut, California,  North 
Carolina,  Rhode  Island,  Ohio,  Missouri,  New 
York  and  Maryland. 

In  the  case  before  us  we  aee  no  reason  for  de- 
parting from  the  settled  doctrine  both  of  this 
court  and  of  the  Supreme  Court  of  Wisconsin. 

There  is  nothing  here  presented  which  brings 
the  case  under  any  of  the  recognized  heads  of 
equity  jurisdiction,  and  the  mischiefs  which 
must  attend  the  exercise  of  the  right  to  contest 
in  the  courts  of  equity  every  tax  which  is  as- 
serted to  be  illegal  or  unauthorized,  are  too 
serious  to  justify  any  such  departure. 

The  queetion  on  whicJ  the  judga  of  the  Cir- 
cuit Oovrt  divided  it,  therefore,  answered  in  the 
negative;  and  at  that  eour*  has  no  equitable  ju- 
riidiclion  in  the  cote,  it*  decree  it  reverted  and 
the  cote  remanded,  with  direction*  to  ditmia  the 
btlt. 
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iterpreted, 
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i.  Statutes  that  are  constitutional  In  part  only 
will  be  upheld  so  far  as  they  an  not  In  conflict  with 


—  — i  oranizal 
llittair  bodha  and 
re  authorized  by 


a  the  power  to  control  and  reg-u- 
lUou,  drilling   and  parading   of 


ultatlon  only  upon  the  power  of  Congress  and 
.  _.  National  Government,  and  not  upon  that  of  the 
States. 

S.  Citizens  Of  the  United  States  have  no  right  to 
BBBOclBte  together  to  drill  or  parade  with  anns,lnde- 
pendeot  of  any  Act  of  Congress  or  Btate  law,  within 
the  protection  of  tie  flrat  section  of  the  Fourteenth 


the  Constitution. 

8.  The  filth  and  sixth  sections  of  article  XT.  of  the 
Military  Code  of  Illinois,  which  forbids  bodies  of 


or  to  drill  or  parade  with  I 


IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Illinois. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Matrt.  Alton  C.  Story  and  Lyman 
Trumbull,  for  plaintiff  in  error: 

The  Act  in  question  is  in  direct  conflict  with 
subdivisions  12,  14,  IS,  16  and  18  of  section  8, 
article  1  of  the  Federal  Constitution,  and  the 
various  Acts  of  Congress  upon  the  subject  of 
"militia." 

Houston  v.  Moore,  5  Wheat.  1  (18  TJ.  S.  bk. 
0,  L.  ed.  18);  Gibbon*  v.  Ogden, 9  Wheat  209 (23 
U.  8.  bk.  6,  L.  ed.  78)  Paaenger  Qua,  7  How. 
288  (48  U.  S.  bk.  12,  L.  ed.  713);  Hannibal  A 
~  J.R.R.  Co.  v.  Huten,  95  tj.  8.  46a  (Bk.  84. 
L.  ed.  527);  McCuUoeh  v.  Maryland,  4  Wheat. 
3ie(17U.S.bk.4,Led.o7»);&ur9wv.(Awn*n- 
ehield,4  Wheat.  132(1 7U.  S.bk  .4,L.ed.52B);  Story, 
Const,  sec.  1208;  Opinions  of  Justices,  14  Gray, 
614;  MeCaff*  Gam,  S  Phil.  Rep.  259;  Cooley, 
Const.  Lim.  177,  n..  178, 179;  U.  H.  v.  Ont&- 
tliank,  92  U.  S.  552  (Bk.  28,  L.  ed.  591);  People 
y.  Cooper,  83  HI  585;  Livinptton  v.  Van  Ingen, 

9  Johns,  507;  Oilman  v.  Philadelphia,  8  Wall. 
713  (70  TJ.  8.  bk.  18,  L.  ed.  96);  Mar**  v.  MoU, 
12  Wheat.  19  (25  TJ.  8.  bk.  6,  L.  ed.  087). 

It  Is  also  in  conflict  with  subdivision  8,  sec- 
tion 10,  art.  1,  Federal  Constitution. 

Cases  above  cited :  Luther  v .  Borden,  1  How. 
1  (48  TJ.  8.  bk.  12,  L.  ed.  581);  Miller.  Martin, 

10  Johns,  7;  CiandaU  v.  Nevada,  6  Wall.  85 
(78  TJ.  8.  bk.  18,  L.  ed.  745);  Texa*  v.  White,  7 
Wall.  700  (74  U.  8.  bk.  19,  L.  ed.  227);  Green  v. 
Biddte,  8  Wheat.  1  (21  TJ.  S.  bk.  5,  L.  ed.  647); 
Poole  v.  FUeger,  11  Pet.  185  (86  TJ.  B.  bk.  1),  L. 
ed.  680). 

It  is  also  in  conflict  with  article  H,  amend- 
ments to  Federal  Constitution. 
See  authorities  first  above  cited. 
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It  is  also  in  conflict  witb  the  Fourteenth 
Amendment  to  the  Federal  Constitution. 

Slavghter-Houte  Case*,  16  Wall.  74  (88  U.  S. 
bk.  21,  L.  ed.  403);  U.  8.  v.  Cruikshank,  93  U. 
6.  548  (Bk.  23,  L.  ed.  588);  Ward  v.  Maryland, 
13  Wall.  430  (79  D.  S.  bk.  20,  L.  ed.  453); 
Orandaii  v.  Nevada,  Q  Wall.  49  (73  C.  S.  Uk. 
18,  L.  ed.  748);  Lemmon  v.  People,  20  N.  Y. 
607;  Willard  v.Peoplt.i  Scam.461 ;  Bred  Scott  v. 
Sandford.  IB  How.  580  (60  U.  8.  bk.  15,  L.  ed. 
778). 

It  U  also  in  conflict  with  subdivision  8,  §  9, 
art.  1.  Fed.  Const. 

Colder  v.  Bull,  3  Dall.  390  (1  U.  S.  bk.  1.  L. 
ed.  6501;  Fletelter  v.  Peek,  6  Cranch,  87  (10  U. 
8.  bk.  8,  L.  ed.  163);  Cummingt  v.  Mietourt,  4 
Wall.  377  (71 TJ.  S.  bk.  18,  L.  ed.  856);  Slieppard 
t.  People,  35  N.  Y.  406;  Lapeyre  v.  U.  8.  17 
Wall.  306  (84  U.  8.  bk.  31,  L.  ed.  610);  Carpen- 
ter v.  Penntylvania,  17  How.  456  (58  U.  S.  bk. 
15,  L.  ed.  127);  Ki  Parte  Garland.  4  Wall.  883 
(71  U.  S.  bk.  18  L.  ed.  366). 

The  power  of  arming,  organizing  and  dis- 
ciplining the  militia,  being  confided  by  the  Con- 
stitution to  Congress,  when  Congress  new  upon 
the  subject  and  psisses  a  law  to  cany  into  effect 
the  constitutional  provision,  such  action  ex- 
cludes Ihe  power  of  legislation  by  the  States  on 
the  Si l me  subject.  Congress  lias  exercised  its 
functions  and  covered,  so  far  as  it  deemed  ex- 
pedient, the  ground  assigned  to  it  by  the  Con- 


Act  of  May  8.  1792,  I  St.it.  at  L.  271,  R.  S. 
g  Ui35  et  icq.;Houtton  v.  Moore,  5  Wheat.  24  (18 
U.  S.  bk.  5,  L.  ed.  24).  There  is  nothing  in  the 
case  of  Hturrjes  v.  Orowningihieid,  in  conflict 
with  this  doctrine. 

The  Fourteenth  Amendment  makes  alt  per- 
sons born  or  naturalized  in  the  United  States 
citizens  of  the  United  States  and  of  the  Suite 
wherein  they  reside,  and  then  declares  that  no 
Stale  shall  tnnkc  any  law  which  shall  abridge 
the  privileges  and  immunities  of  citizens  of  the 
United  Stales.  The  citizen  has  secured  to  him 
the  right  to  keep  mid  bear  arms  as  part  of  the 
militia  which  Coii'-rcss  lias  Ihe  right  to  organ- 
ize, and  to  arm  ami  drill  in  companies. 

U.  S.  v.  Oruiktliank,  92  U.  8.  562  (Bk.  38,  L. 
ed.  591). 

The  organization  of  the  Illinois  National 
Guard,  provided  for  by  the  Illinois  Code,  does 
not  conform  to  Ihe  Act  of  Conpress.  It  docs 
not  constitute  any  part  of  the  militia  upon 
which  the  president  may  cell  to  enforce  'he 
laws  of  the  United  Stales,  when  resisted  by 
combinations  too  powerful  to  be  overcome  by 
the  ordinary  course  of  judicial  proceedings. 

Act.  Feb,  28,  1795,  I  SWt.  at  L.  *24;  B.  S. 
§§  5298,  5299 

It  is  purely  a  state  force,  sworn  to  serve  the 
State  in  its  military  service,  subject  at  all  times 
to  the  orders  of  Ihe.  Governor,  prohibited  from 
leaving  the  State  without  his  consent  under  a 
penally;  atid,  so  far  from  being  a  part  of  the 
militia  organized  in  pursuance  of  the  Act  of 
Congress,  the  Illinois  National  Guard,  in  ita 
organization,  arming,  and  the  purpose  for  which 
it  is  organized,  contravenes  the  spirit  and  in- 
ten  of  the  national  Ac i,  and  if  permitted  to 
Stand,  it  prevents  the  organize  ion,  arming  and 
disciplining  of  all  the  male  citizens  of  the  Slate 
as  Congress  bus  prescribed. 
«1« 


Mr,  George  Hunt.  Atty-Qen.  of  lUinoit, 
for  defendants  in  error: 

The  Federal  Con stitul ion  does  not  take  from 
a  State  its  right  to  call  out  the  militia  for  any 
or  all  lawful  purposes  for  its  own  protection 
and  preservation.  Without  depriving  a  State 
of  any  rights,  it  vests  in  Congress  tbe  power  to 
provide  for  using  the  militia  Tor  the  purposes 
therein  enumerated  and  none  other. 

The  power  of  the  State  toprovide  for  llic  or- 
ganization of  its  own  militia  is  not  derived  from 
the  Constitution  of  the  United  Stntes.  The 
power  existed  and  was  exercised  before  the 
adoption  of  Ibe  Constitution;  and  its  exercise 
by  tbe  States  is  not  prohibited  by  that  instru- 
ment. It  is  only  such  legislation  as  is  repug- 
nant to  the  authority  of  Congress  Hint  must 
give  way,  even  when  the  authority  conferred 
upon  Congress  is  being  exercised. 

Oilman  v.  Philwlclphia,  3  Wall.  713  (70  U. 
S.  bk.  18,  L.  ed.  96);  Litingiton  v.  Van  tngca,  i) 
Johns.  566;  Sturgei  v.  Grownimhield,  4  Wheat. 
122  (17  U.  S.  hit.  4,  L.  ed.  529);  Blanchard  v. 
RvueU,  13  Mass.  1. 

The  right  of  the  people  to  assemble  even  for 
a  lawful  purpose  is  not  such  &  right  as  it  is  the 
duty  of  the  general  government  to  enforce. 

U.  8.  v.  CruitehaiUc,  92  U.  S.  542  :Bk.  23,  L. 
ed.  533).    See  Dunne  v.  People,  94  111.  130. 

The  Act  is  purely  a  police  regulation  enacted 
in  the  interest  of  tlie  public  peace  and  good  or- 
der. Tbe  right  of  a  State  to  provide  against 
unlawful  assemblies  has  never  been  questioned. 

S.  W.  Fertilizing  Co.  v.  Hyde  Park,  70  III. 
634;  Laketiew  v.  lime  Hill  Can.  Co.  70  III.  191; 
Oaiena  £  C.  V.  R.  II.  Co.  v.XHU,  22  111.  264 ;  fame 
v.  Appleby,  28  111.  283. 

Mr.  Juitice  Woods  delivered  the  opinion  of 
the  court: 

Herman  Presser,  the  plaintiff  in  error,  was     rgs3' 
indicted  on  September  34, 1879,  in  the  Criminal     L 
Court  of  Cook  County,  Illinois,  for  a  violation 
of  the  following  sections  of  article  XI.  of  the 
Military  Code  of  tluit  State: 

"Sec.  5.  It  shall  not  be  lawful  for  any  body  of 
men  whatever,  other  than  the  regular  organized 
volunteer  militia  of  this  State,  and  the  troops 
of  the  United  States,  to  associate  themselves  to- 
gether as  a  military  company  or  organization, 
or  to  drill  or  parade  with  arms  in  any  city  or 
town  of  this  State,  without  the  license  of  the 
Governor  thereof.which  license  may  at  any  time 
be  revoked;  And  jironided further,  that  students 
in  educational  Institutions,  where  military 
science  is  a  part  of  the  course  of  instruction, 
may,  witb  the  consent  of  the  Governor,  drill 
and  parade  with  arms  in  public,  under  the  su- 
perintendence of  their  instructors,  and  may 
take  part  in  any  regimental  or  brigade  encamp- 
ment, under  command  of  their  military  in- 
structor; and  while  bo  encamped  shall  be  gov- 
erned by  the  provisions  of  this  Act.  They  shall  „. 
be  entitled  only  to  transportation  and  subsis-  [*"' 
tencc.  aud  shall  report  and  be  subject  to  tbe 
commandant  of  such  encampment;  Provided, 
That  nothing  herein  contained  shall  be  con- 
strued so  as  to  prevent  benevolent  or  social  or- 
ganizations from  wearing  swords. 

Sec.  6.  Whoever  offends  against  tbe  pro- 
visions of  Ihe  preceding  section,  or  belongs  to 
or  parades  with  any  such  unauthorized  Body 
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of  men  with  arms  shall  be  punished  by  a  fine 
■tot  exceeding  the  sum  of  $10,  or  by  Imprison- 
ment In  the  common  jail  for  a  term  not  exceed- 
ing six  months,  or  both."    Laws  of  1879,  page 

The  Indictment  charged  in  substance  that 
Presser,  on  September  24.  1879,  In  the  county 
of  Cook,  In  the  State  of  Illinois,  "did  unlaw- 
fully belong  to,  and  did  parade  and  drill  in  the 
City  of  Chicago  with  an  unauthorized  body  of 
men  with  arms,  who  had  associated  themselves 
together  as  a  military  company  and  organiza- 
tion, without  having  a  license  from  the  govern- 
or, and  not  being  a  part  of,  or  belonging  to, 
'the  regular  organized  volunteer  militia'  of  the 
State  of  Illinois,  or  the  troops  of  the  United 
Stales." 

A  motion  to  quash  the  indictment  was  over- 
ruled. Presser  then  pleaded  not  guilty,  and 
both  parties  having  waived  a  jury  the  case  was 
tried  by  the  court,  which  found  Presser  guilty 
and  sentenced  him  to  pay  a  Sue  of  (10. 

The  bill  of  exceptions  taken  upon  the  trial 
set  out  all  the  evidence,  from  which  it  appeared 
that  Presser  was  thirty-one  years  old,  a  citizen 
of  the  United  States  and  of  the  State  of  Illinois, 
and  a  voter;  that  he  belonged  to  a  society  called 
the  Lehr  «n<J  Wehr  Verein,  a  corporation  or- 
ganized April  16,  1875,  in  due  form,  under 
chapter  32,  Revised  Statutes  or  Illinois,  called 
the  General  Incorporation  Laws  of  Illinois, "for 
the  purpose,"  as  expressed  by  Its  certificate  of 
association,  "of  improving  the  mental  and 
bodily  condition  of  its  members,  so  as  to  qualify 
them  for  the  duties  of  citizens  of  a  republic. 
Its  members  shall  therefore  obtain,  in  the  meet- 
ings of  the  association,  a  knowledge  of  our 
laws  and  political  economy,  and  shall  also  be 
Instructed  In  military  and  gymnastic  exercises;*' 
that  Presser,  In  December,  1879,  marched  at 
the  head  of  said  company,  about  four  hundred 
in  number,  In  the  streets  of  the  City  of  Cbi- 
'  cago,  he  riding  on  horseback  and  in  command; 
that  the  company  was  armed  with  rifles  and 
Presser  with  a  cavalry  sword;  that  the  com- 
pany had  no  license  from  the  Governor  of  Illi- 
nois to  drill  or  parade  as  a  part  of  the  militia 
of  the  State,  and  was  not  a  part  of  the  regular 
organized  militia  of  the  State,  nor  a  part  of  the 
troops  of  the  United  States,  and  had  no  organi- 
zation under  the  militia  law  of  the  United 
States.  The  evidence  showed  no  other  facta. 
Exceptions  were  reserved  to  the  ruling  of  tbe 
court  upon  the  motion  to  quash  the  Indictment, 
to  the  finding  of  guilty,  and  to  the  Judgment 
thereon.  The  case  was  taken  to  the  Supreme 
Court  of  Illinois,  where  the  Judgment  was 
affirmed.  Thereupon  Presser  brought  the  pres- 
ent writ  of  error  for  a  review  of  the  Judgment 
of  affirmance. 
,  The  position  of  tbe  plaintiff  In  error  in  this 
'  court  was,  that  the  entire  statute  under  wblcb 
he  was  convicted  was  Invalid  and  void,  be- 
cause its  enactment  was  the  exercise  of  a  power 
try  the  Legislature  of  Illinois  forbidden  to  the 


States  referred  to  In  the  assignments  of  error, 
were  as  follows: 
Art.  I.  sec.  8.    "The  Congress  shall   have 

¥ywer  •  •  *  To  raise  and  support  armies.  •  *  • 
oprovide for  calling  forth  the  militia  to  execute 
the  laws  of  the  Union,  suppress  Insurrections 
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and  repel  invasions.  To  provide  for  organiz- 
ing, arming  and  disciplining  the  militia,  and 
for  governing  such  part  of  them  as  may  be  em- 
ployed in  tbe  service  of  the  United  States,  re- 
serving to  the  States,  respectively,  the  appoint- 
ment of  tbe  officers  and  the  authority  of  train- 
ing the  militia,  according  to  the  discipline  pre- 
scribed by  Congress.  To  make  all  law*  which 
shall  be  necessary  and  proper,  for  carrying  Into 
execution  the  foregoing  powers,"  etc. 

Art.  I.  sec.  10.  "Ho  State  shall,  without 
the  consent  of  Congress,  keep  troops  •  *  •  In 
time  of  peace." 

Art.  II.  of  Amendments.  "A  well  regulated 
militia  being  necessary  to  tbe  security  of  a  free 
State,  the  right  of  tbe  people  to  keep  and  bear 
arms  shall  not  be  infringed." 

The  plaintiff  In  error  also  contended  that  the 
enactment  of  the  fifth  and  sixth  sections  of 
article  XI.  of  the  Military  Code  was  forbidden  [261 
by  subdivision  It  of  section  9,  art.  I,  which  de- 
clares "No  bill  of  attainder  or  «r  post /orb?  law 
shall  be  passed,"  and  by  article  XIV.  of 
Amendments,  which  provides  that  "No  State 
shall  make  or  enforce  any  law  which  shall 
abridge  tbe  privileges  or  Immunities  of  citizens 
of  the  United  Suites;  nor  shall  any  State  de 
prive  any  person  of  life,  liberty  or  property 
without  due  process  of  law.' 

The  first  contention  of  counsel  for  plaintiff 
in  error  is  that  the  Congress  of  the  United 
States  having,  by  virtue  of  tbe  provisions  of 
article  I,  section  8,  above  quotra,  passed  the 
Act  of  Hay  8,  1792,  entitled  "An  Act  More 
Effectually  to  Provide  for  the  National  De- 
fense by  Establishing  an  Uniform  Militia 
Throughout  the  United  Stiitcs,"  {1  Stat,  at  L. 
271,)  the  Act  of  February  23,  1785,  "  To  Pro- 
vide for  Calling  Forth  the  Militia  to  Execute 
the  Laws  of  the  Union,  Suppress  Insurrections, 
and  Repel  Invasions,"  (1  Stat,  at  L.  424,)  and 
the  Act  of  July  22, 1841 ,  "To  Authorize  The 
Employment  of  Volunteers  to  Aid  in  Enforc- 
ing the  Laws  and  Protecting  Public  Property," 
(12  Stat,  at  L.  268.)  and  other  subsequent  Acts, 
now  forming  "Title  XVI.,  The  Militia,"  of 
tbe  Revised  Statutes  of  the  United  States,  the 
Legislature  of  Illinois  had  no  power  to  pa-is  the 
Act  approved  May  28,  1879,  "To  Provide  for 
the  Organization  of  tbe  State  Militia,  entitled 
the  Military  Code  of  Illinois,"  under  tbe  pro- 
visions of  which  (sections  5  and  6  of  article 
XL)  the  plaintiff  in  error  was  indicted. 

The  argument  in  support  of  this  contention 
is  that  the  power  of  organizing,  arming  and 
disciplining  the  militia  being  confided  by  tbe 
Constitution  to  Congress,  when  It  acts  upon 
the  subject  and  passes  a  law  to  carry  Into  ef- 
fect the  constitutional  provision,  such  action 
excludes  the  power  of  legislation  by  the  State 
on  the  same  subject. 

It  Is  further  argued  that  the  whole  scope  and 
object  of  the  Military  Code  of  Illinois  is  in  con- 
flict with  that  of  the  law  of  Congress.  It  is 
said  that  the  object  of  Ibe  Act  of  Congress  is 
to  provide  for  organizing,  arming  ana  discl- 

S lining  all  the  able-bodied  male  citizens  of  the 
talcs  respectively,  between  certain  ages,  that 
they  may  be  ready  at  all  times  to  respond  to 
the  call  of  the  nation  to  enforce  its  laws,  sup-     f9tH 

Eress  insurrection  and  repel  invasion  and  there-      I™1 
y  avoid  the  necessity  for  maintaining  a  large 
standing  army,  with  which  liberty  can  never 
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be  safe ;  ud  that  on  the  other  hand ,  the  effect  If 
not  object  of  the  Illinois  Statute  is  to  prevent 
rach  organizing,  arming  and   disciplining  of 

the  militia. 

The  plaintiff  in  error  insists  that  the  Act  of 
Congress  requires  absolutely  all  able  bodied 
citizens  of  the  State,  between  certain  ages,  to 
be  enrolled  in  the  militia;  that  the  Act  of  Illi- 
nois makes  the  enrollment  dependent  on  the 
necessity  for  the  use  of  troops  to  execute  the 
laws  and  suppress  insurrections,  and  then  leaves 
It  discretionary  with  the  Governor  by  procla- 
mation to  require  such  enrollment;  that  the  Act 
of  Congress  requires  the  entire  enrolled  militia 
of  the  State,  with  a  few  exemptions  made  by  it 
and  which  may  be  made  by  state  laws,  to  be 
formed  into  companies,  battalions,  regiments, 
brigades  and  divisions;  that  every  man  shall  be 
armed  and  supplied  with  ammunition;  pro- 
Tides  a  system  of  discipline  and  field  exercises 
for  companies,  regiments,  etc.,  and  subjects 
the  entire  militia  of  the  State  to  the  call  of  the 
President  (o  enforce  the  laws,  suppress  insur- 
rection, or  repel  invasion;  and  provides  for  the 
punishment  of  the  militia  officers  and  men  who 
refuse  obedience  to  his  orders.  On  the  other 
hand,  It  is  said  that  the  state  law  makes  it  unlaw- 
ful for  any  of  its  able  bodied  citizens,  except 
eight  thousand,  called  the  Illinois  National 
Guard,  to  associate  themselves  together  as  a 
military  company,  or  to  drill  or  parade  with 
arms  without  the  license  of  the  Governor,  and 
declares  that  no  military  company  shall  leave 
the  State  with  arms  and  equipments  without 
his  consent;  that  even  the  eight  thousand  men 
stvled  the  Illinois  National  Guard  are  not  en- 
rolled or  organized  as  required  by  the  Act  of 
Congress,  nor  are  they  subject  to  the  call  of 
the  President,  but  they  constitute  a  military 
force,  sworn  to  serve  In  the  military  service  of 
the  State,  to  obey  the  orders  of  the  Governor, 
and  not  to  leave  tbe  State  without  his  consent; 
and  that,  if  the  state  Act  is  valid,  the  national 
Act  providing  for  organizing,  arming  and  dis- 
ciplining the  militia  is  of  no  force  in  tbe  State 
of  Illinois,  for  tbe  Illinois  Act,  so  far  from  be- 
ing in  harmony  with  tbe  Act  of  Congress,  is 
an  Insurmountable  obstacle  to  its  execution. 
•63]  We  have  not  found  it  necessary  to  consider 
or  decide  tbe  question  thus  raised,  as  to  tbe 
validity  of  tbe  entire  Military  Code  of  Illinois; 
for,  in  our  opinion,  the  sections  under  which 
the  plaintiff  in  error  was  convicted  may  be 
valla,  even  if  the  other  sections  of  tbe  Act 
were  invalid.  For  it  is  a  settled  rule  "that 
statutes  that  are  constitutional  in  part  only  will 
be  upheld  so  far  as  tliey  are  not  in  conflict  with 
tbe  Constitution,  provided  the  allowed  and  pro- 
hibited parts  are  separable."  Packet  Co.  v. 
Keokuk,  05  U.  8.  80  [Bk.  24,  L.  ed.  3771;  Pen. 
nimnn's  Cate,  and  Unity  v.  Burraga,  108  D.  8. 
717,450[Bk.28.L.ed.6O4,4O9].  See  also  Trodc- 
Marfc  Cattt,  100  U.  8. 83  [Bk.  35,  L.  ed.  650]. 

We  are  of  opinion  that  this  rule  Is  appli- 
cable In  this  case.     The  first  two  sections  of 


.'  and  declare  bow  they  shall  be  enrolled 
and  under  what  circumstances.  The  residue 
of  the  Code,  except  the  two  sections  on  which 


the  indictment  against  the  plaintiff  In  error  Is 
based,  provides  for  a  volunteer  active  militia, 
to  consist  of  not  more  than  eight  thousand  of- 
ficers and  men;  declare*  how  It  shall  be  enlisted 
and  brigaded,  and  tbe  term  of  service  of  its  of- 
ficers and  men;  provides  for  brigade  general* 
and  their  staffs,  for  the  organization  of  the  re- 
quisite battalions  and  companies  and  the  eleo- 


,    rifle   practice  and   courts-martial; 

Srovides  for  the  pay  of  the  officers  and  men, 
>r  medical  service,  regimental  bands,  books  of 
instruction  and  maps;  contains  provision*  for 
levying  and  collecting  a  military  fund  by  taxa- 
tion, and  directs  how  It  shall  be  expended;  and 
appropriates  $25,000  out  of  the  treasury,  in  ad- 
vance of  the  collection  of  the  military  fund, 
to  be  used  for  the  purposes  specified  in  the 
Military  Code. 

It  is  plain  from  this  statement  of  the  sub- 
stance of  the  Military  Code  that  the  two  sec- 
tions upon  which  the  indictment  against  the 
Slainiiff  in  error  is  based  may  be  separated 
diii  the  residue  of  the  Code  and  stand  upon 
their  own  Independent  provisions.  These  sec- 
tions might  have  been  left  out  of  the  Military  [264] 
Code  and  put  In  an  Act  by  themselves,  and  the 
Act  thus  constituted,  and  the  residue  of  the 
Military  Code,  would  have  been  coherent  and 
sensible  Act*.  If  it  be  conceded  that  the  en- 
tire Military  Code,  except  these  sections,  fa  un- 
constitutional and  Invalid,  for  the  reason*  sta- 
ted by  the  plaintiff  In  error,  these  sections  are 
separable  and,  put  in  an  Act  by  themselves, 
could  not  be  considered  as  forbidden  by  tbe 
clauses  of  the  Constitution  having  reference  to 
the  militia,  or  to  tbe  clause  forbidding  the 
States,  without  the  consent  of  Congress,  to 
keep  troops  in  time  of  peace.  There  is  no  such 
connection  between  the  sections  which  prohibit 


States,  from  assocls ti.ig  as  a  military  company 
and  drilling  with  arms  in  any  city  or  town  of 
the  State,  and  the  sections  which  provide  for 
the  enrollment  and  organization  of  the  State 
militia,  as  makes  It  impossible  to  declare  one 
without  declaring  both  invalid. 

This  view  disposes  of  the  objection  to  the 
judgment  of  tbe  Supreme  Court  of  Illinois, 
which  judgment  waa  in  effect  that  tbe  legisla- 
tion on  which  the  indictment  Is  based  is  not 
invalid  by  reason  of  the  provisions  of  the  Con- 
stitution of  the  United  Slates,  which  vest  Con- 
gress with  power  to  raise  and  support  armies, 
and  to  provide  for  calling  out,  organizing,  arm- 
ing and  disciplining  the  militia,  and  governing 
such  part  of  them  as  may  be  employed  in  the 
service  of  the  United  States,  and  that  provision 
which  declares  that  "no  State  shall  without 
tbe  consent  of  Congress  *  *  «  keep  troops 
*  *  *  in  time  of  peace." 

We  are  next  to  inquire  whether  tbe  6th  and 
8th  sections  of  article  XI.  of  the  Military  Code 
are  In  violation  of  tbe  other  provisions  of  the 
Constitution  of  the  United  States  relied  on  by 
the  plaintiff  In  error.  The  first  of  these  fa  the 
Second  Amendment,  which  declares:  "A 
well  regulated  militia  being  necessary  to  the 
security  of  a  free  State,  the  right  of  the  people 
to  keep  and  bear  arms  shall  not  be  infringed. " 

We  think  it  clear  that  the  sections  under  con- 
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rideratiou,  which  only  forbid  bodies  of  men  to 
associate  together  as  military  organizations,  or 
to  drill  or  parade  with  arms  In  cities  and  towns 
►1  unless  authorized  by  law,  do  not  Infringe  the 
right  of  (he  people  to  keep  and  bear  arms.  But 
a  conclusive  answer  to  the  contention  that  this 
amendment  prohibits  the  legislation  in  question 
lies  in  tbe  fact  that  the  amendment  is  a  limita- 
tion only  upon  the  power  of  Congress  and  the 
National  Government,  and  not  upon  that  of  the 
States.  It  was  so  held  by  this  court  in  the  case 
of  United  State*  v.  Cruihhank,  02  U.  S.  542 
[Bk.  23,  L.  ed.  586],  in  which  the  Chief  Jvt- 
tiee,  in  delivering  the  judgment  of  the  court, 
said,  that  the  right  of  the  people  to  keep  and 
bear  arms  "Is  not  a  right  granted  by  the  Con- 
stitution. Neither  Is  It  in  any  manner  depend- 
ent upon  that  instrument.  The  Second  Amend- 
ment declares  that  it  shall  not  be  infringed;  but 
this,  as  has  been  seen,  means  no  more  than  that 
it  shall  not  be  Infringed  by  Congress.  This  Is 
one  of  the  Amendments  that  has  no  other  effect 
than  to  restrict  the  powers  of  the  National  Gov- 
ernment, leaving  the  people  to  look  for  their 
protection  against  any  violation  by  their  fellow 
citizens  of  the  rights  it  recognizes  to  what  is 
called  in  Neu  Tork  v.  Miln,  11  Put.  138  [36  U. 
S.  bk.  9.  L.  ed.  662],  tbe  'powers  which  relate 
to  merely  municipal  legislation,  or  what  was 
perhaps  more  properly  called  internal  police,* 
'not  surrendered  or  restrained'  by  the  Constitu- 
tion of  the  United  States."  See  also  Barron  v. 
Baltimore,  7  Pet.  243  [32  TJ.  8.  bk.  8,  L.  ed. 
678];  Fox  v.  Ohio,  5  How.  410  [46  U.  S.  bk.  12. 
I.  ed.  212];  Twitehellv.Commonirealth,TWa.]l 
S27  [74  U.  S.  bk.  IB,  L.  ed.  224];  Jaektm  v. 
Wood,  2Cow.  818;  Commonwealth  v.  Purchate, 
%  Pick.  621;  United  Slate*  v.  Cruikiluink,  1 
Woods,  BOS;  North  Carolina  v.  Newmm,  S  Ired. 
2b0;  Andrew* v.Stale,  SHeisk.  165;  Fiftv.Btate, 
81  Ark.  455. 

It  is  undoubtedly  true  that  all  citizens  capa- 
ble of  bearing  arms  constitute  the  reserved  mili- 
tary force  or  reserve  militia  of  the  United  States 
as  well  as  of  the  States;  and,  in  view  of  this 
prerogative  of  the  General  Government,  as  well 
as  of  its  general  powers,  the  States  cannot,  even 
laying  the  constitutional  provision  in  question 
out  of  view,  prohibit  the  people  from  keeping 
and  bearing  arms,  so  as  to  deprive  the  United 
States  of  their  rightful  resource  for  maintain- 
ing the  public  security,  and  disable  the  people 
from  performing  thef  r  duty  to  the  General  Gov- 
ernment. But,  as  already  stated,  we  think  It 
']  clear  that  the  sections  under  consideration  do 
not  have  this  effect. 

The  plaintiff  in  error  next  insists  that  the  sec- 
tions of  the  Military  Code  of  Illinois,  under 
which  he  was  indicted,  are  an  Invasion  of  that 
clause  of  the  first  section  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United 
States  which  declares  :  "No  State  shall  make 
or  enforce  any  law  which  shall  abridge  tbe  priv- 
ileges or  immunities  of  citizens  of  the  United 
States." 

It  is  only  the  privileges  and  immunities  of 
citizens  of  the  United  States  that  the  clause  re- 
lied on  was  intended  to  protect.  A  State  may 
pass  laws  to  regulate  the  privileges  and  immuni- 
ties i,l  lis  own  citizens,  provided  that  In  so  do- 
ing it  does  not  abridge  their  privileges  and  Im- 
munities as  citizens  of  the  United  States.  The 
Inquiry  Is  therefore  pertinent;  What  privilege 
IK  II.  8. 


or  Immunity  of  a  citizen  of  the  United  Sintcs  Is 
abridged  by  sections  5  and  6  of  article  XI.  of 
the  Military  Code  of  Illinolsr 

The  plaintiff  in  error  was  not  a  member  of 
tbe  organized  volunteer  militia  of  the  State  of 
Illinois,  nor  did  he  belong  to  the  troops  of  the 
United  States  or  to  any  organization  under  the 
militia  law  of  the  United  States.  On  the  con- 
trary, the  fact  that  be  did  not  belong  to  the  or- 
ganized militia  or  the  troops  of  the  United  States 
was  an  ingredient  In  the  offense  for  which  he 
was  convicted  and  sentenced.  The  question  is, 
therefore:  Had  he  a  right  as  a  citizen  of  the 
United  States,  in  disobedience  of  the  state  law, 
to  associate  with  others  as  a  military  company, 
and  to  drill  and  parade  with  arms  in  the  towns 
and  cities  of  the  State?  If  the  plaintiff  in  error 
has  any  such  privilege  he  must  be  able  to  point 
to  the  provision  of  the  Constitution  or  statutes 
of  the  United  States  by  which  it  is  conferred. 
For,  as  was  said  by  this  court  in  United  State* 
v.Oruikihank,  B2U.  S.  542[Bk.  23,  L.  ed.  588}, 
"Tbe  Government  of  the  United  States,  al- 
though it  is  within  the  scope  of  Its  powers  su- 
preme and  beyond  the  States,  can  neither  grant 
nor  secure  to  its  citizens  rights  or  privileges 
which  are   not  exprcwlv  or  by  implication 

E  laced  under  its  jurisdiction.  All  that  cannot 
e  so  granted  or  so  secured  arc  left  to  the  ex- 
clusive protection  of  the  State." 

We  have  not  been  referred  to  any  statute  of  | 
theUnited  States  which  confers  upon  the  plaint- 
iff In  error  the  privilege  which  he  asserts.  Tha 
only  clause  in  Die  Constitution  which,  upon  any 
pretense,  could  be  said  to  have  any  relation 
whatever  to  his  right  to  associate  with  others 
as  a  military  company  is  found  In  the  First 
Amendment,  which  declares  that  "  Congress 
shall  make  no  law  *  •  •  abridging  *  *  • 
the  right  of  the  people  peaceably  to  assemble 
and  to  petition  the  government  for  a  redress 
of  grievances.  "  This  is  a  right  which  It 
was  held  In  United  fltefcf  v.  Oraikthank, 
[supra],  was  an  attribute  of  national  citiz- 
enship and.  as  such,  under  the  protection  of 
and  guaranteed  by  the  United  States.  But  it 
was  held  in  the  same  case  that  the  right  peace- 
ably to  assemble  was  not  protected  by  the  clause 
referred  to,  unless  the  purpose  of  the  assembly 
was  to  petition  the  government  for  a  redress  of 
grievances. 

The  right  voluntarily  to  associate  together  as 
a  mllitnry  company  or  organization,  or  to  drill 
or  parade  with  arms,  without  and  independent 
of  an  Act  of  Congress  or  law  of  the  State  au- 
thorizing the  same,  is  not  an  attribute  of  na- 
tional citizenship.  Military  organization  and 
military  drill  and  parade  under  arms  are  sub- 
jects especially  uncier  the  control  of  the  govern- 
ment of  evcir  country.  They  cannot  be  claimed 
as  a  right  independent  of  law.  Under  our  polit- 
ical system  tnev  arc  subject  to  the  regulation 
and  control  of  the  State  and  Federal  Govern- 
ments, acting  In  due  regard  to  their  respective 
prerogatives  and  powers.  Tbe  Constitution  and 
laws  of  the  United  States  will  be  searched  in 
vain  for  any  support  to  tbe  view  that  these  ri shut 
arc  privileges  and  Immunities  of  citizens  of  the 
United  States  independent  of  some  specific  leg- 
islation on  the  subject. 

It  cannot  be  successfully  questioned  that  Iho 
State  Governments,  unless  restrained  by  their 
own  constitutions,  have  tue  power  to  reguisM 
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meetings  of  the  L.  ed  7041;  Ma; 
jeaceable  assem-   we  yielded  to  U 


ilegei  of  citizens  of  theUnitedStn'cs;  and  have  giving  them  a  strained  construction,  which 
Also  the  power  to  control  and  regulate  the  or-  would  make  them  antagonistic  to  the  law  of 
ganizatlon,  drilling,  and  parading  of  military  Congress.  We  cannot  attribute  to  the  Legists- 
DodieB&ndassociatioiis.exceptwhenguch  bodies  ture,  unless  compelled  lo  do  SO  by  its  plain 
I  or  associations  are  authorized  by  the  militia  words,  a  purpose  to  pass  an  Act  in  conflict  with 
1  laws  of  the  United  Stntes.  Theexercfseof  this  an  Act  of  Congress  on  a  subject  over  which 
power  by  the  States  ia  necessary  to  the  public  Congress  is  given  authority  by  the  Constitution 
peace,  safety  and  good  order.  To  deny  the  of  the  United  States.  We  are  therefore  of  opiu- 
power  would  be  to  deny  the  right  of  the  State  ion  that  fairly  construed  the  sections  of  the  Mill- 
to  disperse  assemblages  organized  for  sedition  tary  Code  referred  to  do  not  conflict  with  the 
and  treason,  and  the  right  to  suppress  armed  laws  of  Congress  on  the  subject  of  the  militia, 
mobs  bent  on  riot  and  rapine.  The  plaintiff  in  error  further  insists  that  the 
In  the  case  of  New  York  v.  Mt'ln,  11  Pet.  108  organization  of  the  Lear  and  Wehr  Verein  as  a 
[80  U.  S.  bk.  9,  L.  ed.  046],  this  court  said:  "We  corporate  body,  under  the  general  corporation 
choose  rather  to  plant  ourselves  on  what  wecon-  law  of  the  State  of  Illinois,  was  In  effect  a  11- 
sidcr  impregnable  positions.  These  are,  that  a  cense  from  the  Governor,  within  the  meaning 
State  has  the  same  undeniable  and  unlimited  of  section  0  of  article  XL  of  the  Military  Code, 
jurisdiction  over  all  persons  and  things  within  and  that  such  corporate  body  fell  within  the  ex- 
Its  territorial  limits  as  any  foreign  nation, when  ception  of  the  same  section  "of  Students  In  edu- 
thnt  jurisdiction  is  not  surrendered  or  restrained  cation*]  institutions  where  military  science  Is  a 
by  tbe  Constitution  of  the  United  States;  that  part  of  the  course  of  instruction." 
by  virtue  of  this  it  is  not  only  the  right  but  the  In  respect  to  these  points  we  have  to  say  that 
bounden  duty  of  a  State  to  advance  the  safety,  they  present  no  federal  question.  It  Is  not, 
happiness  and  prosperity  of  its  people,  and  to  therefore,  our  province  to  consider  or  decide 
provide  for  its  general  welfare  by  any  and  every  them.  Murdock  v.  Memphis,  20  Wall,  590  [8? 
Actof  legislation  which  it  may  deem  tone  con-  U.  S.  bk.  22,  L.  ed.  423]. 

dudve  lo  these  ends,  where  the  power  overthat  All  the  federal  questions  presented  by  the  rec- 

partic ill ar  subject  or  the  manner  of  its  exercise  ord  were  rightly  decided  by  the  Supreme  Court 

Is  not  surrendered  or  restrained  In  the  manner  of  Illinois. 

fust  stated,"  namely :  by  the  Constitution  and  Judgment  affirmed. 

laws  of  the  United  States.     Sec  also  Gibbon*  v.  True  copy.   *ert:             _.. .__ 

Gfccfen,  9  Wheat.  203  [22U.  S.bk.  6,  L.  cd.  71];  Jamei H.  MoKenney,  Clerk,  Bup. Oonrt,  n. S. 

Oilman  v.  Philadelphia,  8  Wall.  718  [70  U.  8, 

bk.  18,  L.  ed.  96];  lAeenm   Tax   Gate*,  S  WalL 

462[72U.  S.  bk.  18,  L.  ed.  407];  United  States  pm>-r  nv  MnTtrm-    m*  ,v  a— 

v.  Deuitt,  9  Wall.  41  [70  U.  8.  bk.  19,  L,  ed.  P0BT  0P  M°BILB'  *»  **  BrT- 

B93];  United  States  v.  Oruiktl'ank,  92  U.  B.  542  •• 

[Bk.  23,  L.  ed.  589].    These  considerations  and  HENRY  WATSON. 

authorities  sustain  the  power  exercised  by  tbe 

Legislature  of  Illinois  in  the  enactment  of  sec-  

tions  5  and  0  of  article  XI.  of  tbe  Military 

Code,  PORT  OP  MOBILE,  Plff,  in  Jftr, 

The  argument  of  the  plaintiff  In  error  that  «, 

the  legislation  mentioned  depriveshim  of  either  ttwtttii     dtiito     «,    „f     mntwv 

life,  liberty  or  property  without  due  process  of  1""™°     8TAJf™™            HBHRT 

law,  or  that  It  b  a  bill  of  attainder  or  ex  pott  WATSON. 
facto  law,  is  so  clearly  untenable  as  to  require 
no  discussion. 


(Bee  a  a  Beporter'ied.  K»  305.) 


:t  contended  by  the  plaintiff  in  error  Constitutional  late — municipal  corporations— 
that  sections  5  and  6  of  article  XI.  of  the  Mill-  dissolution — liability  of  successors  for  debts— 
tary  Code,  under  which  he  was  indicted,  are  in  impairment  of  remedies — mandamus. 
conflict  with  the  Acts  of  Congress  for  the  or- 
ganization of  the  militia  But  this  position  is 
based  on  what  seems  tousto  bean  unwarranted 
construction  of  the  sections  referred  to.  It  is 
clear  that  their  object  was  to  forbid  voluntary 
military  associations,  unauthorized  by  law,  from 
269]  organizing  or  drilling  and  parading  with  arms 
In  tbe  cities  or  towns  of  the  State,  and  not  to 
Interfere  with  the  organization,  arming  and 
drilling  of  the  militia  under  theautbority  of  the 
Acts  of  Congress.    If  the  object  and  effect  of 

the  sections  were  in  irreconcilable  conflict  with    luni" the  remedies  lor  the  enforcement; ox  obiiga- 
ILAcKotCo.™.  .h.y.ouUol  cm™,  b,  ST.SSffii £«% 3SSS, "dS^°Sl53SS 
Invalid.     But  it  Is  a  rule  of  construction  that  a   by  tbe  Constitution  of  tbe  united  States. 
statute  must  be  interpreted  so  as,  if  possible,  to  [Nob.  98,  94.1 

make  it  consistent  with  the  Constitution  and  Argued  Dee.  10, 11, 1885.  Decided  Jan.  4. 1880. 
the  paramount  law.     Parsons  v.  Bedford,  8  Pet. 

433  [28  U.S.  bk.  7,  L.  ed.  7321;  Grenada  County   TN  ERROR  to  the  Circuit  Court  of  the  United 
Supervisor*  v.  Brogden,  112  U.  S.  201  [Bk.  28,   i.  Btatesforthe  Southern District  of  Alabama. 
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The  Object  of  the  lint  of  these  suits  wai 
recovery  of  a  Judgment  for  money  and  of  tbe 
■acond  the  enforcement,  by  the  writ  of  manda- 
mut,  of  tbe  judgment  recovered  In  tbe  first. 
They  wcruHrgued  as  one  case.  In  the  first  rase 
Henry  Watson,  the  defendant  in  error,  was 
plaintiff  in  the  circuit  court.  He  brought 
action  against  the  Port  of  Mobile  to  recover 
principal  money  due  on  certain  bonds  issued  by 
the  City  of  Mobile,  under  its  corporate  name: 
i  "  The  Mayor,  Aldermen  and  Common  Council 
'  of  tbe  City  of  Mobile,"  and  the  Interest  on  tbe 
same  shown  to  be  due  by  certain  coupons  there- 
to appended.  The  bonds  were  issued  Decem- 
ber 81,  1859,  were  for  (1,000  each  and  were 
Syable  to  the  order  of  the  Mobile  and  Great 
orthera  Railroad  Company  on  the  first  clay  of 
January,  187U,  with  Interest  at  the  mteof  8  per 
cent  per  annum.  Upon  the  margin  of  each 
bond  was  the  following  recital:  "In  pursu- 
ance of  the  terms  of  the  contract  between  the 
corporate  authorities  of  the  City  of  Mobile  and 
tbe  Mobile  and  Great  Northern  Railroad  Com- 
pany, an  ordinance  approved  on  the  80th  De- 
cember instant,  provides  for  the  sum  of  $95,000 
by  a  special  lax  annually  to  be  applied  to  tbe 
payment  of  $1  ,UOO,000  of  bonds  to  be  issued  by 
the  City  of  Mobile  to  aid  in  the  construction  of 
the  Mobile  and  Great  Northern  Railroad." 

Tbe  declaration  averred  that  the  defendant, 
the  Port  of  Mobile,  was  "the  legal  successor  of 
the  said,  the  Mayor,  Aldermen  and  Common 
Council  of  the  City  of  Mobile,  and  bounden  for 
ha  debts  and  for  the  payment  of  the  said  bonds 
and  coupons." 

The  defendant  pleaded  "that  tbe  said  alleged 
bonds  and  coupons  were  Issued  by  the  Mayor, 
Aldermen  and  Common  Council  of  the  City  of 
Mobile,  a  different  municipal  corporation,  and 
not  by  this  defendant,  nor  by  anyone  author- 
ized to  bind  this  defendant  in  the  premise*; 
that  this  defendant  is  not  the  successor  in  law 
nor  in  fact  of  the  said  the  Mayor,  Aldermnn 
and  Common  Council  of  the  City  of  Mobile; 
nor  is  tbisdefendant  legally  bounden  to  pay  the 
said  debt" 

In  the  record  there  was  a  paper,  entitled 
"Agreement  of  Facts,"  signed  by  the  counsel 
for  the  parties.  By  this  paper  it  was  admitted 
that  the  contract  between  the  City  of  Mobile  and 
tbe  Mobile  and  Great  North  em  Rail  road  Compa- 
ny, recited  in  the  margin  of  the  bonds,  had  been 
made  and  the  ordinance  therein  referred  to  had 
been  passed,  and  that  tbe  plaintiff  became  the  le- 
gal holder  of  the  bonds  and  coupons  for  value  be- 
fore maturity  by  tbe  assignment  of  the  railroad 
company.  It  was  further  agreed  that  two  Acts 
were  passed  by  tbe  Legislature  of  Alabama  on 
,  the  llth  day  of  February.  A.  D.  1879:  one  en- 
J  titled  "An  Act  to  Vacate  and  Annul  the  Char- 
ter and  Dissolve  the  Corporation  of  tbe  City  of 


•aid  Corporation;"  and  the  other,  "An  Act  to 
Incorporate  the  Port  of  Mobile  and  to  Provide 
for  the  Government  Thereof";  said  Acts  were 
referred  to  and  made  part  of  the  agreement, 
is  further  agreed  that  all  the  territory 


torial  extent  of  the  City  of  Mobile  was  about 
seventeen  square  miles,  and  f  the  Port  of  Mo- 
bile about  eight  square  muca;  that  the  Port  of 
Mobile  covered  all  the  thickly  settled  and  closely 
built  portion  of  tbe  City  of  Mobile;  that  the 
taxable  property  within  the  latier,  according 
to  the  last  assessment  made  by  It  prior  to  the 
passftffe  of  tbe  Acts  of  February  11.  1879,  was 
$16,255,003.  and  that  all  of  ssid  taxable  prop- 
erty was  embraced  within  the  limits  of  the  Port 
of  Mobile,  except  about  $900,000,  and  that 
about  fourteen  fifteenths  of  the  resident  inhabi- 
tants of  the  City  of  Mobile  were  resident  inhab- 
itants of  tbe  Port  of  Mobile.  It  was  further 
admitted  that  the  total  indebtedness  of  the  City 
of  Mobile  on  February  II,  1879,  was  about 
$2,500,000,  and  that  it  had  nominal  assets  of 
$775,000,  which  were  largely  reduced  for  the 
general  creditor  by  prior  liens  and  exemption 
from  levy  by  execution. 

It  appeared  by  the  record  that  the  case  was 
submitted  to  tbe  jury  on  June  29, 1880,  which, 
on  that  day,  returned  a  general  verdict  for  tba 
plaintiff,  and  assessed  his  damages  at  $7,308.80. 
upon  which  the  court  at  once  rendered  judg- 
ment in  his  favor.  A  writ  of  error  sued  out  by 
the  Port  of  Mobile  brings  this  judgment  under 
review. 

The  only  question  raised  upon  the  trial  was, 
whether,  as  matter  of  law,  upon  the  statutes 
of  the  Stale  of  Alabama,  the  Port  of  Mobile 
was  the  legal  successor  of  tiie  City  of  Mobile, 
and  bound  for  the  payment  of  the  bonds  and 


against  Watson,  will  therefore  depend 
upon  the  answer  to  that  question. 

The  plaintiff  having  obtained  his  judgment 
against  the  Port  of  Mobile,  sued  out,  May  37, 
1B81,  execution  thereon,  which  on  the  same  day 
was  returned  by  the  marshal — "no  property 
found."  Afterwards,  on  the  19th  day  of  Jan-  [20B 
UMy,  1862,  he  filed  in  the  circuit  court  bis  pe- 
tition, in  which  be  prayed  for  tbe  writ  of  man- 
ilam-ut,  and  charged  that  the  police  board  of  the 
Port  of  Mobile  had  tbe  right  and  it  was  their 
duty  to  assess  and  levy  a  special  tax  for  the  sat- 
isfaction of  his  judgment.  He  therefore, prayed 
for  the  writ  to  compel  the  Port  of  Mobile  and 
its  officers  charged  with  tbe  levying  and  collec- 
tion of  taxes  to  assess,  lew  and  collect  a  special 
tax  for  the  payment  of  his  judgment. 

In  order  to  understand  the  questions  raised 
by  this  petition,  it  will  be  necessary  to  state 
more  fully  the  contract  made  by  the  City  of 
Mobile  with  tbe  Mobile  and  Great  Northern 
Railroad  Company  in  reference  to  tbe  issue  of 
the  series  of  bonds  in  question,  and  tbe  legisla- 
tion of  the  State  of  Alabama  In  reference  to  the 
City  of  Mobile  and  the  Port  of  Mobile. 

By  the  Act  of  the  Legislature,  approved  Feb- 
ruary 29,  1859,  the  City  of  Mobile  was  author- 
'    j  aid  the  construction  of  the  railroad  of 


under  such  contract  as  the  City  might  make 
with  the  railroad  company,  and  was  vested  with 
power  to  adopt  the  ordinances  necessary  to 
carry  out  such  contract.  In  pursuance  of  this 
authority  the  City  of  Mobile,  on  December  80, 
1859,  entered  into  a  contract  with  the  railroad 
company,  in  which,  among  other  things,  It  was 


821 


Digitized  by  G00gle 


StJFBXMX  Coubt  or  THE  UHITKD  States. 


Oct.  Tun, 


provided  that  the  City  should  Issue  to  the  rail- 
road company,  on  or  before  January  2,  1880, 
its  bonds  to  the  amount  of  $1,000,000,  and  that 
the  City  should  annually,  after  January  1,  1860, 
provide  the  sum  of  $95,000,  to  l*  applied  to 
the  payment  of  the  bonds  and  coupons  thereto 
attached  as  they  become  due,  by  a  special  tax 
to  be  levied  and  collected  by  the  City  for  that 
purpose,  and  that  the  City  should  pass  the  by- 
laws  and  ordinances  necessary  to  that  end.  In 
pursuance  of  this  contract  the  City  of  Mobile, 
on  December  80,  1S59,  passed  an  ordinance 
which  provided  that  for  the  year  I860,  and  an- 
nually thereafter,  there  should  be  levied  and 
collected  a  special  tax  upon  the  assessed  value 


and  that  the  money  so  raised  should  lie  pledged 
to  the  payment  of  said  bonds  and  the  interest 
203]  coupons.  Upon  the  faith  of  the  Act  of  IheLer 
islature  referred  to,  and  the  contract  and  ord- 
nance of  the  City  of  Mobile,  bonds  of  the  City 
to  the  amount  of  $1,000,000  were  issued  to  the 
railroad  company  and  by  it  assigned  and  sold. 
The  City  of  Mobile  having,  in  the  year  1878, 
made  default  in  Ibe  payment  of  the  interest  on 
its  debt,  which  then  exceeded  $3,500,000,  the 
Legislature,  on  February  11, 1879,  passed  "An 
Act  to  Tactile  and  annul  the  charter  and  dis- 
solve the  corporation  of  the  City  of  Mobile,  and 
to  provide  for  the  application  of  the  assets 
thereof  in  discharge  of  the  debta  of  said  corpo- 

This  Act,  by  its  first  section,  repealed  the 
charter  of  the  City  of  Mobile,  and  declared  that 
the  corporation  of  the  City  of  Mobile,  known 
as  "The  Mayor,  Aldermen  and  Common  Coun- 
cil of  the  City  of  Mobile,"  was  thereby  dis- 
solved and  abolished. 

The  Act  then  provided  for  the  appointment, 
by  the  Governor  of  the  State,  of  three  commis- 
sfouerfl  whose  duty  it  should  be  to  bike  posses- 
sion of  alt  the  properly  and  assets  of  the  City  of 
Mobile,  to  hold  such  property  and  assets  upon 
the  same  trusts  and  subject  to  the  same  liens 
und  charges  that  the  same  were  under  when  in 
the  ])osseRsion  of  the  City  of  Mobile;  and,  un- 
der the  direction  and  pursuant  io  the  orders  of 
the  Chancery  Court  of  the  County  of  Mobile, 
polled  the  ileitis  and  taxes  due  the  City  and  sell 
is  property  and  apply  the  taxes  and  debts  col- 


ing  debt  to  be  first  paid.  The  Act  declared 
tuut  tbe  commissioners  should  have  no  power 
to  levy  any  tax  or  assessment  whatever,  but 
that  it  should  be  their  duty  to  treat  with  the 
holders  of  the  funded  debt  of  the  City  of  Mo- 
bile with  a  view  to  its  adjustment  and  settle- 
ment, and  to  report  to  the  Governor  the  result 
of  their  negotiations,  together  with  the  draft  of 
«uch  Act  as  might  be  proper  to  cany  into  ef- 
fect any  scheme  of  adjustment  tbst  might  re- 
sult from  such  negotiations;  all  of  which  it  was 
made  tbe  duty  of  the  Governor  to  submit  to 
the  Legislature. 

On  the  same  day,  to  wit:  February  11,  1879, 
the  Legislature  passed  "An  Act  to  incorporate 
tbe  Port  of  Mobile,  and  provide  for  the  govern- 
ment thereof." 
294]  This  Act  incorporated,  under  the  name  of  the 
Port  of  Mobile,  the  inhabitants  residing  within 
certain  specified  boundaries,  which  included  no 
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territory  not  embraced  within  the  limits  pre- 
scribed by  the  charter  of  the  City  of  Mobile, 
The  Act  provided  for  the  election  of  eight  per- 
sons to  be  styled  the  Mobile  Police  Board,  for 
a  tax  collector  and  other  officers,  and  made  it 
the  duty  of  the  tax  collector  to  collect  all  taxes 
and  license  charges,  and  to  perform  and  dis- 
charge all  such  other  duties  as  might  be  re- 
quired of  him  by  the  police  board.  It  empow- 
ered the  police  board  to  levy  and  collect,  for 
each  year  of  its  existence,  upon  tbe  assessed 
value  of  all  property  and  subjects  of  state  tax- 
ation within  tbe  Port  of  Mobile,  a  tax  of  six 
tenths  of  1  per  centum  for  the  purpose  of  de- 
fraying the  expenses  of  carrying  out  the  provis- 
ions of  the  Act,  and  made  tbe  assessment  re- 
turned by  the  assessor  of  Mo'iile  County  for  tbe 
preceding  year  that  on  which  the  tax  should  be 
levied  and  collected.  The  Act  further  provided 
that  tbe  police  board  should  have  and  exercise 
the  powers  thereby  conferred  on  them  and  no 
other,  and  repealed  all  conflicting  Acts  and 
parts  of  Acts. 


1880,  the  Legislature  of  Alabama,  c 
ber  8,  1880,  passed  an  Act  which  declared  that 
the  Police  Board  should  not  levy  any  other  tax 
than  tbe  six  tenths  of  one  r"'H  on  the  dollar  au- 
thorized by  the  seventeenth  section  of  the  Act 
of  February  11,  1879,  "to  incorporate  the  Port 
of  Mobile  and  provide  for  the  government  there- 
of," and  (he  license  (axes  authorized  by  section 
80  of  that  Act. 

The  Legislature,  on  December  8, 1880,  also 
passed  "An  Act  to  adopt  and  carry  Into  effect 
tbe  plans  for  the  adjustment  and  settlement  of 
the  existing  indebtedness  of  tbe  late  Corpora- 
tion," the  City  of  Mobile,  etc.  This  Act  was 
subsequently,  on  February  24,  1881,  re-enacted 
with  materia]  amendments. 

The  amended  Act  provided  for  an  Issue  of 
$2,500,000  of  the  bonds  of  the  City  of  Mobile, 
to  be  dated  January  1,  1881,  and  to  be  payable 
in  twenty-five  years,  with  interest  at  8  per  cent 
for  five  years,  4  per  cent  for  fifteen  years,  and 
riveper  cent  for  the  remaining  five  years,  'ibese 
bonds  were  to  be  used  by  exchanging  them  for  rjojl 
the  bonds  of  tbe  City  of  Mobile  of  the  issue  of  l 
May  1,  1875;  but  no  available  provision  was 
made  in  the  Act  for  the  payment  or  satisfaction 
of  the  issue  of  which  the  plaintiff's  bonds 
formed  a  part.  The  Act  further  required  the 
commissioners  of  the  City  of  Mobile,  immedi- 
ately after  its  passage,  to  turn  over  to  the  Po- 
lice Board  of  the  Port  of  Mobile  "all  the  real 
and  personal  property  which  was  formerly  held 
and  owned"  by  the  City  of  Mobile  "for  public 
use  and  governmental  purposes,"  such  as  public 
buildings,  markets,  squares,  parks,  flre  engines, 
engine  nouses,  hose  and  hose  carriages,  engi- 
neering instruments,  and  all  other  property  of 
like  character  and  use,  except  only  the  whar  res. 

Such  was  tbe  legislation  of  Alabama  in  ref- 
erence to  tbe  City  of  Mobile  and  tbe  Port  of 
Mobile  when  the  plaintiff  filed  bis  petition  for 
tbe  writ  of  ma  niiwiia.  The  defendants  to  the 
petition,  namely:  the  Port  of  Mobile  and  the 
Police  Board  of  the  Port  of  Mobile,  filed  a  de- 
murrer and  also  an  answer  to  tbe  petition.  In 
the  latter  they  denied  that  the  Port  of  Mobile 
was  the  successor  of  the  City  of  Mobile,  bound- 
en  for  its  debts  and  the  performance  of  its  du- 
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any  power,  c 
•ms,  levy  or 
pose  of  Paying  raid  judgment. 

The  plaintiff  demurred  to  this  answer,  and 
upon  Onal  hearing  upon  the  demurrer  to  the 
petition  and  the  demurrer  to  the  answer,  the 
circuit  court  ordered '  'that  the  respondents,  the 
Port  of  Mobile,  the  Mobile  Police  Board,  Rich- 
ard B.  Owen,  president,  James  W,  Monette, 
Robert  Adams,  Sylvester  J.  Russell,  Daniel 
McNeill,  Patrick  J.  Hanlon  John  Henry.Frank 
v.  Andrews  and  William  Paton,  Commisafon- 
en  of  the  Port  of  Mobile  and  members  of  said 
Police  Board,  do  forthwith  assess,  levy  and 
cause  to  be  collected  a  special  tax  upon  the 
property,  real  and  personal,  subject  to  tax  by 
them,  the  said  Port  of  Mobile  and  Mobile  Po- 
lice Board,  sufficient  to  pay  and  satisfy  the  sold 
Judgment  of  the  relator  against  the  Port  of  Mo- 
bile for  the  debts  of  the  said  relator,  with  !□- 
_.  tarest  thereon:  and  the  same  to  cause  to  be  col- 
-1  lected  in  lawful  money;  and  as  collected,  in 
whole  or  In  part,  the  same  to  pay  over  or  cause 
to  be  paid  over  to  said  Henry  Watson  or  his 
lawful  attorney,  to  satisfy  the  said  judgment, 
with  interest  thereon." 

This  judgment  is  also  brought  up  for  review 
by  the  writ  of  error  sued  out  by  the  Port  of 
Mobile. 

Mean.  Hmnnis  Taylor,  J.  Little  Smith 
and  Braxton  Bragg,  for  plaintiff  in  error: 

"  Municipal  corporations  are  mere  Instru- 
mentalities of  the  State  for  the  more  convenient 
administration  of  local  government.  Their 
powers  are  such  as  the  Legislature  may  con- 
fer, and  these  may  be  enlarged,  abridged  or  en- 
tirely withdrawn  at  its  pleasure." 

Meriwether  v,  Garrett,  102  U.  8.  472  (Bk.  26, 
L.  ed.  197). 

There  is  no  contract  between  the  State  and 
the  public,  that  the  charter  of  a  city  shall  not 
at  all  times  be  subject  to  legislative  control. 
All  persona  who  deal  with  such  bodies  are  con- 
clusively presumed  to  act  upon  knowledge  of 
the  power  of  the  Legislature.  There  Is  no  such 
thing  as  a  Tested  right  held  by  any  individual 
in  the  grant  of  legislative  power  to  them. 

U.  8.  v.  Railroad  Co.  17  Wall.  823  (84  U.  8. 
bk.  21,  L.  ed.  597);  ComTnisHoneri  v.  Ducat, 
98  U.  8.  108  (Bk.  28,  L.  ed.  822);  People  v. 
Morri*.  18  Wend.  826;  Philadelphia  v  Fox,  84 
Pa.  St.  169;  Montpelier  v.  Eatt  Montpelier,  29 
Vt.  12;  Ang.&  Ames,  Corp.  10th  ed.|81;DtlI. 
Mun.  Corp.  §  80;  Cooley,  Const   Lira.  192,  198. 

After  the  repeal  of  a  municipal  charter,  a 
State  must  deal  with  the  outstanding  debts  In 
the  same  capacity  in  which  It  deals  with  its 
own  direct  obligations.  The  oblieatlon  clause 
of  the  Constitution  ceases  to  operate  on  the 
subject  matter  the  moment  the  State  sees  fit  to 
repeal  the  charter  and  to  take  back  to  itself  the 
taxing  power  once  vested  by  It  In  the  munic- 
ipality. From  that  moment  the  responsibility 
and  the  power  of  the  federal  judiciary  ceases  j 
from  that  moment  the  responsibility  of  the 
State  becomes  exclusive.  Every  bolder  of  mu- 
nicipal bonds  acquires  no  higher  guaranty  than 
he  would  have  if  he  purchased  the  direct  obli- 
gations of  the  State  itself. 

Heine  v.  Board  of  Leva  Comr*.  19  Wall  605 
(86  U.  S.  bk.  23,  L.  ed.  323) 
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ibUgationa. 

The  power  of  the  State  to  make  this  change 
of  local  government  Is  uncontrovertible. 

Meriwether  v.  Garrett,  tttpra. 

The  mere  fact  that  a  new  corporation  thus 
created  by  a  State  occupies,  in  whole  or  in 
part,  the  territory  occupied  by  a  preceding 
corporation  has  in  Itself  no  legal  significance. 
The  question  of  succeasorship  depends  alone 
upon  the  legislative  intent. 

Broughton  v.  Peneaoola,  98  IT.  8.  966  (Bk.  28, 
L.  ed.  896);  Beilowe  v.  Bank,  3  Has.  C.  C. 
44;  Wyman  v.  Bank,  14  Maes.  62;  Ante, 
&  Ames,  Corp.  780 1  DID.  Mun.  Corp.  OS- 
Grant,  Corp,  804,  80S.  See  also  Morgan  r. 
Bthit,  7  Wall.  618  (74  U.  8.  bk.  19,  L.  ed. 
208). 

In  old  of  judgment  creditors  of  a  municipal 
corporation  by  mandamus,  federal  courts  can- 
not levy  a  tax  or  improvise  machinery  for  its 
collection. 

Reet-r.  Wattrtown,  19  WaJ1.107(86U.  8.  bk. 
22,  L.  ed.  72) ;  Barkley  v.  Levee  Comrt.  98  U. 
8.  268  (Bk.  28,  L.  ed.  898);  Meriwether  v.  Gar- 
rett, supra. 

A  part  of  a  State  cannot  be  taxed  for  the 
debt  of  the  whole  State;  a  part  of  a  county 
cannot  be  taxed  for  the  debt  of  the  whole 
county;  a  part  of  a  city  cannot  be  taxed  for  the 
debt  of  the  whole  city. 

Kntnclton  v.  Sapervitore  of  Rod  Go.  B  Wis. 
410;  State  v.  Merchant*"  Int.  Oo.  12  La.  Ann. 
802;  Adam*  v.  Summerville,  2  Head,  868;  AUy- 
Gen.  v.  Witaiehaao  L.  A  P.  R.  R.  Go.  \\  Wis. 
35;  Week*  v.  Milwaukee,  10  Wis.  243 ;  Phila- 
delphia Atto.  v.  Wood,  89  Pa.  St.  78. 

Meter*.  James  E.  Webb  and  Gay-lord  B. 
Clark,  for  defendants  In  error: 

The  power  of  the  Legislature  over  a  munic- 
ipal corporation  as  a  mere  political  agent  is  un- 
limited. But  a  municipal  corporation  as  a  le- 
gal person,  authorized  to  Incur  valid  obliga- 
tions to  third  persons,  fat  beyond  the  reach  of 
arbitrary  legislative  action,  as  to  the  rights  of 
such  third  persons. 

Dill.  Mun.  Corp.  $S  64,  68.  66,  66,  69;  War- 
inn  v.  Mobile.  24  Ala.  .701;  University  v.  WO- 
liamt,  9  QUI.  &  J.  865;  V.  8.  v.  B.  «.  Oo.  11 
Wall.  822  (84  V.  S.  bk.  31,  L.  ed.  597);  Brigh- 
ton v.  Pentacola,  98  U.  S.  286  (Bk.  28,  L.  ed. 
896);  Murray  v.  Charletton,  96  C.  S.  433;  (Bk. 
34,  L.  ed.  700;  Police  Jury  v.  Shrtveport,  S  La. 
Ann.  miStater.  Miller.  67  Mo.  604;  Siaughter 
v.  Mobile  Q>.  78  Ala.  184;  Oliver  v.  Worcester. 
102  Mass.  4H9;  Richland  v.  Laurrenet  Oo.  13 
111.  1. 

The  Legislature  cannot  impair  the  remedy 
for  the  enforcement  of  corporate  contracts  by 
taxation. 

Von  Hoffman  v.  City  ofQuiney,  4  Wall.  685 
(71  U.  3.  bk.  18,  L.  ed.  408);  Broughton  v. 
Pentaeola,  tuvrn;  Rail*  Oo.  Court  r.  U.  8.  and 
Louisiana  v.  Pilebury,  106  D.  8.  788.  378  <Bk. 
36,  L.  ed.  1220,  1090;  Mount  PUatant  v.  Beth- 
with.  100  D.  8.  614  (Bk.  28,  L.  ed.  6W)j 
Louisiana  v.  Mayor  of  New  Orleant,  109  U.  a 
285JBk.  27,  L.  ed.  B88. 

Where  such  legislation  is  attempted,  manda- 
mut to  compel  the  exercise  of  the  power,  to  the 
extent  It  was  previously  possessed,  will  lie  I* 
the  absence  of  any  other  adequate  remedy. 
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WOg  v.  New  Orleant,  108  U.  8.  858  (Bk.  28, 
L.  ed.  890);  Sail*  Co.  Court  f.  U.S.  tupra; 
Bcaine  v.  JkUnOle,  89  K.  J.  L.  (526;  (Win. 
Cburf  o/  LimeeUms  Q>.  v.  JtofJtor,  48  Ala.  488  ; 
JHwarrfi  v.  WtHioBMun,  70  Ala.  146;  Jmy  v. 
Selma,  decided  at  the  last  term  of  the  Supreme 
Court  of  Alabama. 

There  being  no  express  negation,  at  the  time 
of  Its  incorporation,  on  the  power  of  the  Port 
to  levy  this  special  tax,  the  power  and  duty 
arose  in  view  of  its  successorship;  and  the  sub- 
sequent amendment  restricting  this  power  is 

Slaughter  v.  Mobile  Co.  73  Ala.  184;  Comri. 
Court  of  Limettone  Co.  v.  Bather,  and  Wolff  v. 
New  (Meant,  tupra. 

Mr.  Justice  Woods  delivered  the  opinion  of 


the  Port  of  Mobile, 
of  the  City  of  Mobile,  which  was  bound  by  its 
contract  to  levy  and  collect  annually  a  tax  of 
$85,000,  to  be  applied  to  the  payment  of  the 
principal  and  interest  of  the  issue  of  bonds  of 
which  those  held  by  the  plaintiff  formed  part. 
It  is  apparent  from  the  statement  of  the  case 
that  the  Act  of  February  11,  1879,  "to  vacate 
and  annul  the  charterofthe  City  of  Mobile  and 
provide  for  the  application  of  the  assets  there- 
of in  discharge  of  the  debts  of  said  Corpora- 
tion," and  the  Act  of  the  same  date,  "to  incor- 
porate the  Port  of  Mobile  and  provide  for  the 
government  thereof,"  and  the  several  Acts 
subsequent  thereto  on  the  same  general  sub* 
ject,  make  no  adequate  provision  tor  the  pay- 
ment of  the  bonds  held  by  the  plaintiff,  and 
other  bonds  of  the  same  issue,  of  which, 
cording  to  the  answer  of  the  Port  of  Mobile 
the  petition  for  the  writ  of  marulamut,  there 
still  remain  unsatisfied  bonds  to  the  amount  of 
$838,914.  The  effect  of  this  legislation  fa  to 
take  from  the  officers  of  the  City  of  Mobile  all 
power  to  lay  a  tax  for  their  payment,  and  to 
leave  no  means  for  their  satisfaction.  The  as- 
sets of  the  City  of  Mobile  turned  over  to  the 
commissioners  appointed  by  authority  of  the 
Act  to  vacate  its  charter,  be'""1"''*1"*  — ^— *J 
for  the  general  creditor  by 
eruptions  from  levy  by  execution,  and  their 
proceeds  beiDg  first  required  to  he  applied  to 
the  floating  debt  of  the  city,  have  afforded  no 
satisfaction  to  the  plaintiff,  and  it  Is  not  pro- 


uieretore,  the  plaintiff  cannot  exact  payment 
from  the  Port  of  Mobile,  the  effect  of  the  leg- 
islation referred  to  is  to  deprive  bim  of  all  rem- 
edy upon  the  bonds  issued  by  the  City  of  Mo- 
bile and  the  contract  providing  for  their  pay- 
100]  ment,  valid  when  made,  and  valid  still.  It  is, 
therefore,  a  vital  question  in  the  case  whetbertbe 
Port  of  Mobile  is  the  legal  successor  of  the  City 
of  Mobileandboundforitsdebts.  The  agree- 
ment of  facts  made  in  the  suit  upon  the  bonds 
is  conceded  to  be  a  true  statement  of  the  facta 
therein  recited.  From  this  paper  and  other  ad- 
missions made  in  the  answer  of  the  Port  of  Mo 
bile  to  the  rule  to  show  cause,  and  the  legisla- 
tion of  the  State  of  Alabama  made  a  part  of 
the  record,  it  appears  tha'  nu  the  day  when  the 


passed  vacating  and   annulling   tha 

charter  and  dissolving  the  corporation  of  the 
City  of  Mobile,  another  Act  was  passed  to  in- 
corporate the  Port  of  Mobile;  that  all  the  terri- 
tory embraced  within  the  broils  of  the  Port  of 
Mobile  was  formed  of  part  of  the  territory  and 
included  all  the  thickly  settled  and  closely 
built  portion  of  the  City  of  Mobile;  that  out 
of  more  than  $16,000,000  of  taxable  prop- 
erty of  the  City  of  Mobile  all  but  $800, 000  was 
Included  within  the  limits  of  the  Port  of  Mo- 
bile, and  that  fourteen  fifteenths  of  the  inhab- 
itants of  the  City  of  Mobile  were  Inhabitants  of, 
the  Port  of  Mobile.  While,  therefore,  the  area 
of  territory  of  the  Port  of  Mobile  was  little 
more  than  naif  that  of  the  City  of  Mobile,  it  is 
apparent  that  the  former  included  substantially 
the  same  taxable  property  and  the  same  body 
of  people  as  the  City  of  Mobile.  It  further  ap- 
pears that  all  the  property,  except  its  wharves, 
of  the  City  of  Mobile,  used  by  it  for  public  and 
governmental  purposes,  was  by  the  authority 
of  the  Act  of  February  24.  1881,  turned  over 
and  delivered  to  the  Port  of  Mobile  for  its  use 
without  compensation  to  be  paid  therefor. 

We  are  of  opinion,  upon  this  state  of  the 
statutes  and  facts,  that  the  Port  of  Mobile  is  the 
legal  successor  of  the  City  of  Mobile  and  liable 
for  its  debts.  The  two  corporations  were  com- 
posed of  substantially  the  same  community,  in- 
cluded within  their  limits  substantially  the 
same  taxable  property,  and  were  organized  for 
the  same  general  purposes. 

Where  the  Legislature  of  a  State  has  given 
a  local  community,  living  within  designated 
boundaries,  a  municipal  organization,  and  by  a 
subsequent  Act  or  series  of  Acta  repeals  its 
charter  and  dissolves  the  corporation  and  In- 
corporates substantially  the  same  people  as  a, 
municipal  body  under  a  new  name  for  the  same  [301] 
general  purpose,  and  the  great  mass  of  the  tax- 
able property  of  the  old  corporation  is  includ- 
ed within  the  limits  of  the  new,  and  the  prop- 
erty of  the  old  corporation  used  for  public  pur- 
poses is  transferred  without  consideration  to  the 
new  corporation  for  the  same  public  uses,  the 
latter,  notwithstanding  a  great  reduction  of  its 
corporate  limits,  is  the  successor  in  law  of  the 
former  and  liable  for  Its  debts,  and  if  any  part 
of  the  creditors  of  the  old  corporation  are  left 
without  provision  for  the  payment  of  their 
claims,  they  can  enforce  satisfaction  out  of  the 
new.  In  illustration  and  support  of  this  prop- 
osition, the  following  cases  are  in  point: 

In  Girard  v.  Philadelphia.  7  Wall.  1  [74  U. 
8.  bk.  19,  L,  ed.  53],  it  was  held  by  this  court 
that  the  annexation  to  the  City  of  Philadelphia, 
having  a  territory  of  only  two  square  miles,  of 
twenty-eipht  othermunlcipalltleswith  all  their 
inhabitants,  comprising  districts,  boroughs  and 
townships  of  various  territorial  extent,  and  the 
changing  of  its  name,  did  not  destroy  its  iden- 
tity or  impair  its  right  to  hold  property  devised 

to  it. 

So  in  Broughttm  v.  Pentaeola,  98  U.  S.  2M 
[Bk.  23,  L.  ed.  898],  it  was  said  by  Mr.  Justice 
Field,  In  delivering  Judgment,  that  "When  a 
new  form  is  given  to  an  old  corporation,  or 
such  a  corporation  is  reorganized  under  anew 
charter,  taking  in  its  new  organization  the  place 
of  the  old  one,  embracing  substantially  the 
same  corporators  and  the  same  territory,  it  will 
be  presumed  that  the  Legislature  intended  a 
11.0.8. 
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continued  existence  of  the  Mine  corporation, 
although  different  powers  are  possessed  under 
the  new  charier  and  different  officers  adminis- 
ter its  affairs-  and  in  the  absence  of  express  pro- 
vision  for  their  payment  It  will  also  be  pre- 
sumed that  the  Legislature  intended  that  the 
liabilities  as  well  as  the  rights  of  property  of 
the  corporation  in  ita  old  form  should  accom- 
pany the  corporal  ion  in  its  reorganization." 

In  O'Connor  v.  MempItU,  QLca.  730,  the  Bu- 
preme  Court  of  Tennessee  went  so  far  as  to  say 
"that  neither  the  repeal  of  the  charter  of  a  n 
nicipnl  corporation,  nor  a  change  of  its  nan 
nor  an  increase  or  diminution  of  its  territory 
population,  nor  a  change  in  Its  mode  of  gov- 
ernment, nor  all  of  these  combined,  will  de- 
stroy the  identity,  continuity  or  succession  of 
>ai     the  corporation  if  the  people  or  territory  rein- 
'     corporsuxl  constitute  an  integral  part  of  the 
corporation  abolished.  *  *  *  The  corporators 
sod  the  territory  are  the  essential  constituents 
of  the  corporation,  and  rights  and  liabilities 
naturally  adhere  to  them." 

In  Mount  Pleasant  v.  Beekwith,  100  U.  S. 
514  [Bk.  25.  L.  ed.  696],  a  municipal  corpora- 
tion had  been  dissolved  and  its  territory  divided 
between  and  annexed  to  three  adjacent  corpo- 
rations. Upon  this  state  of  facta  the  court  held 
that  unless  the  Legislature  otherwise  provided, 
the  corporations  to  which  the  territory  and  the 
Inhabitants  of  the  divided  corporation  had  been 
transferred,  were  severally  liable  for  their  pro- 
portionate share  of  its  debts,  and  were  vested 
with  its  power  to  raise  revenue  wherewith  to 
pay  them  by  levying  taxes  upon  the  property 
transferred  and  the  persons  residing  therein. 
Bee  also  ColchetUr  v.  SeaUr,  8  Burr.  1866;  Cud- 
deny.  Eattaick,  1  Balk.  183;  People  v.  Morrit, 
18  Wend.  330;  New  OrUan*  R.  ft  Co.  v.  City 
of  New  Orleans,  36  La.  Ann.  476. 

In  the  case  of  Amy  v.  Selma,  recently  decid- 
ed by  the  Supreme  Court  of  Alabama  and  Dot 
yet  reported,  a  question  almost  identical  with 
the  one  now  in  hand  was  considered.  The  Leg- 
islature of  Alabama  had  passed  an  Act,  ap- 
proved December  11, 1882,  entitled  "An  Act  to 
Vacate  and  Annul  the  Charter  and  Dissolve  the 
Corporation  of  the  City  of  Selma,  and  to  Pro- 
vide for  the  Application  of  the  Assets  Thereof 
to  tbe  Payment  of  the  Debts  Thereof."  That 
Act  repealed  the  charter  of  the  City  of  Selma 
and  all  Acts  amendatory  thereof,  and  declared 
tbe  corporation  dissolved  and  all  offices  held 
under  any  of  said  Acts,  except  for  tbe  purposes 
and  during  the  period  provided  by  the  repeal- 
ing Act,  abolished;  and  that  all  powers  of  tax- 
ation given  to  tbe  City  of  Selma  by  Acts  of  the 
Legislature  were  resumed  by  and  lodged  in  the 
Legislature,  It  transferred  to  the  custody  and 
control  of  the  State  of  Alabama  all  property, 
real  and  personal,  held  and  used  by  the  corpo- 
ration for  governmental  or  other  public  pur- 
poses, and  declared  that  the  inhabitants  and 
territory  within  the  territorial  limits  and  juris- 
diction of  said  corporation  were  resolved  into 
the  body  of  the  State.  The  residue  of  tbe  Act 
O]  was  substantially  similar  to  the  Act  of  Febru- 
ary 11  1878,  "to  vacate  and  annul  the  char- 
ter and  dissolve  the  corporation  of  the  City  of 
Mobile,"  etc 

This  was  followed  by  an  Act  approved  Feb- 
ruary 17,  1»83,  "to  Incorporate  tbe  inhabitants 
and  territory  formerly  embraced  within  the 
IK  U.  8. 


corporate  limits  of  the  municipal  corporation, 
since  dissolved,  stvled  the  City  of  Selma,  and 
to  establish  a  local  government  therefor." 

This  Act,  after  reciting  the  dissolution  of  the 
City  of  Selma  and  the  repeal  of  its  charter, 
among  many  other  provisions,  formed  the  in- 
habitants residing  within  tbe  territory  former- 
ly covered  by  the  City  of  Selma  into  a  muni- 
cipal corporation  under  the  name  and  style  of 
"Selma;  provided  for  officers  of  the  munici- 
polity  and  prescribed  their  duties;  authorized 
them  to  levy  taxes,  but  declared  that  no  funds 
■derived  by  the  corporation  thereby  created 
from  taxes  or  any  other  source  should  be  used 
for  the  payment  of  any  of  the  debts  of  tbe  City 
of  Selma;  and  transferred  and  made  over  to 
Selma  the  property  which  had  been  held  and 
used  by  the  City  of  Selma,  to  be  held  and  used 
for  the  same  uses  and  trusts  to  which  it  had 
been  devoted  while  in  tbe  possession  of  the 
City  of  Selma. 

This  Act  was  followed  by  an  Act  approved 
February  19,  1883,  to  cany  into  effect  any  plan 
or  scheme  for  the  compromise,  adjustment  and 
settlement  of  the  existing  indebtedness  of  tbe 
late  corporation,  known  as  the  City  of  Selma. 
which  might  be  agreed  upon  between  the  cred- 
itors of  line  said  City  of  Selma  and  commis- 
sioners appointed  under  and  by  virtue  of  the 
Act  •  •  •  of  December  11,  1S83.  With  this 
series  of  Acts  in  force,  tbe  Supreme  Court  of 
Alabama,  in  the  case  mentioned,  was  called  on 
to  construe  the  Act  "to  vacate  and  amend  the 
charter  and  dissolve  the  corporation  of  the  City 
of  Selma,  and  to  provide  for  the  application  of 
the  assets  thereof  to  tbe  payment  of  the  debts 
thereof."  It  held  that  this  Act  was  without 
operation  upon  the  debts  and  liabilities  of  the 
City  of  Selma  lawfully  contracted;  that  the  Act 
of  February  19, 1883,  to  incorporate  the  inhab- 
itants and  territory  formerly  embraced  within 
the  limits  of  the  City  of  Selma  was  a  reorgani- 
zation, under  the  corporate  name  of  Selma,  of 
the  same  corporators,  and  embraced  substan- 
tially the  same  territory  ai  the  City  of  Selma; 
that  the  corporation  called  Selma  was  the  [801 
successor  of  the  City  of  Selma  and  bound  for 
the  payment  of  its  debts;  and  that  a  suit  at 
law,  founded  on  a  judgment  against  the  City 
of  Selma,  was    maintainable  against  Its  sue- 

This  construction  of  these  statutes  of  the 
State  of  Alabama  by  its  highest  court  being  In 
accord  with  our  own  views  and  in  harmony 
with  former  decisions  of  this  court  on  the  same 
general  subject,  is  decisive  of  the  question  in 
hand,  unless  there  is  some  material  difference 
between  the  legislation  concerning  the  City  of 
Selma  and  that  concerning  the  City  of  Mobile. 
The  only  difference  that  can  be  supposed  to 
have  an  v  bearing  upon  tbe  question  under  dis- 
cussion Is  that  the  Act  incorporating  Selma  cm- 
braced  the  same  territory  as  that  covered  by  tbe 
City  of  Selma;  whereas,  the  Port  of  Mobile 
coveted  little  more  than  half  the  territory  em- 
braced by  tbe  City  of  Mobile.  We  think  this 
difference  between  the  two  cases  is  an  imma- 
terial one.  The  Supreme  Court  of  Alabama, 
in  tbe  case  of  the  Mobile,  etc.  Railroad  Co,  v. 
Kennedy,  74  Ala.  566,  assumed  that  tbe  City  of 
Mobile  and  tbe  Port  of  Mobile  hod  substantial- 
ly the  some  corporators  and  the  same  bound- 
aries.   And  we  are  of  opinion  that  the  exclo- 
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ston  from  the  limits  of  the  Port  of  Mobile  of 
the  sparsely  settled  suburbs  of  the  City  of  Mo- 
bile, a  territory  of  If  Etle  value,  as  fairly  appears 
by  the  record,  and  consisting,  as  stated  by  the 
counsel  for  plaintiff,  without  contradiction, 
largely  of  fields,  swamps  and  land  covered  with 
water,  will  not  serve  to  distinguish  this  case 
from  the  case  of  Amy  v.  Selma.  We  repeat. 
therefore,  that  in  our  Judgment  the  Port  of 
Mobile  lathe  legal  successor  of  the  City  of  Mo- 
bile and  bound  for  Its  debts. 


debt,  which  the  law  gave  the  creditor  of  the 
City  of  Mobile,  remain  in  force  against  the 
Port  of  Mobile.  The  laws  which  establish  'oca] 
municipal  corporations  cannot  be  altered  »'  re- 
pealed  so  as  to  invade  the  constitutional  rights 
of  creditors.  So  far  as  such  corporations  are 
Invested  with  subordinate  legislative  powers  fur 
local  purposes,  they  are  the  mere  instrumental 
ities  of  the  States,  for  the  convenient  adminis- 
tration of  their  affairs,  and  are  subject  to  legis- 
'SOS1  'flt'vc  control.  But  when  empowered  to  take 
•avai  stock  in  or  otherwise  aid  a  railroad  company, 
and  they  issue  their  bonds  in  payment  of  the 
stock  taken,  or  to  carry  out  any  other  author- 
ized contract  in  aid  of  the  railroad  company, 
they  are  to  that  extent  to  be  deemed  private 
corporations,  and  their  obligations  are  secured 
by  all  the  guaran Lees  which  protect  the  engage- 
ments of  private  individuals.  Bro-aghlen  T.Pen- 
taenia  and  Mount  PUatant  v.  Beelncith,  tujtra. 

Therefore  the  remedies  for  tbe  enforcement 
of  Bitch  obligations  assumed  by  a  municipal 
corporation,  which  existed  when  the  contract 
was  made,  must  be  left  unimpaired  by  the 
Legisltituiv.  or  if  they  are  changed  a  substan- 
tial tijiiivnlcnt  must  lie  provided.  Where  the 
resource  for  the  payment  of  tbe  bonds  of  a  mu- 
nicipal corporation  is  the  power  of  taxation 
existing  when  the  bonds  were  issued,  any  law 
which  withdraws  or  limits  tbe  taxing  power 
and  leaves  no  adequate  means  for  the  payment 
of  the  bonds  is  forbidden  by  the  Constitution 
of  the  United  States,  and  la  null  and  volA 
Von  Hoffman  v.  Quineu.  A  Wall.  535  [71  U.  S. 
bk.  18,  L.  ed.  403];  EiioardiT.  Kearney,  «U. 
S.  595  [Bk.  24,  L.  ed.  70S];  IlalU  County  Court 
v.  United  State;  and  Louisiana  v.  Pilebury, 
106  D.  S.  738,  278  [Bk.  28,  L.  ed.  1220. 10001; 
Louitinna  v.  Mayor  of  NtK  Orleam.  109  TJ.  8. 
235  [Bk.  28,  L.  ed.  936].  These  propositions 
receive  strong  su  pport  from  the  decisions  of  the 
Supreme  Court  of  Alabama.  Comrt.  of  Lime- 
Hone  County  v.  R,rther,iS  Ala.  433;  Edteardtv. 
Williamson,  70  Ala.  145;  Slaughter  v.  Mobile 
County,  73  Ala.  134. 

It  follows  that  tho  contract  by  which,  under 
authority  of  the  Legislature,  the  City  of  Mo- 
bite  agreed  to  levy  a  special  tax  for  the  pay- 
ment of  the  principal  and  interest  of  the  class 
of  bonds  to  which  those  held  by  the  plaintiff 
belong  is  still  in  force,  and  its  obligation  rests 
upon  its  legal  successor,  the  I'ort  of  Mobile. 

All  laws  passed  since  tlie  making  of  tbe  con- 
tract, whose  purpose  or  effect  is  to  take  from 
the  City  of  Mobile  or  its  successor,  the  power 


Justice  Field,  when  delivering  the  Judgment  of 
this  court  in  Wolff  v.  New  Orleam.  108  U.  8. 
858   [Bk.  26,  L.  ed.  395],  said:     "The  courts, 


therefore,  treating  as  invalid  and  void  the  legis- 
lation abrogating  or  restricting  the  power  ol 
taxation  delegated  to  the  municipality,  upon 
tbe  faith  of  which  contracts  were  made  with 
her  and  upon  the  continuance  of  which  alone 
they  can  be  enforced,  can  proceed,  and  by 
mandamus  compel,  at  tbe  Instance  of  the  par- 
ties interested,  the  exercise  of  that  power,  as  if 
no  such  legislation  had  ever  been  attempted.'' 
And  so  in  Halls  County  Court  v.  United  State*, 
103  U.  8.  788  [Bk.  26,  L.  ed.  12201,  it  was  said 
by  the  Chief  Justite,  speaking  for  the  court,  that 
"All  laws  of  the  State  which  have  been  passed 
since  tbe  bonds  in  question  were  issued,  pur- 
porting to  take  away  from  the  county  courts 
the  power  to  levy  taxes  necessary  to  meet  the 
onymenta,  are  Invalid;  and  under  the  well  set- 
tled rule  of  decision  in  this  court  the  circuit 
court  had  authority,  by  mandamui,  to  require 
the  county  court  to  do  all  the  law,  when  the 
bonds  were  issued,  required  it  to  do  to  raise  tbe 
pay  the  judgment,  or  something  sub- 

e  has  the  machinery  and 


by  the  same  officers.  There  Is  no  obstacle  to 
the  full  and  complete  performance  by  the  Port 
of  Mobile  and  the  Mobile  Police  Board  of  the 
duties  required  by  the  peremptory  writ  of  man 
damut  issued  by  the  circuit  court. 

It  follows  from  the  views  we  have  expressed 
that  tbe  judgment  of  the  circuit  court  in  favor 
of  the  plaintiff  for  $7,808.80  and  costs  against 
the  Port  of  Mobile,  and  the  judgment  directing 
the  peremptory  writ  of  mandamus  to  be  issued 
against  the  Port  of  Mobile  and  the  Mobile  Po- 
lice Board  for  the  satisfaction  of  such  Judg- 
ment, are  both  warranted  by  law. 

Judgment*  affirmed. 

True  oop y.    -feet : 

Jamea  H.  MoKennev,  Clerk,  Bap.  Court,  U.  B. 


SOUTHWESTERN  RAILROAD  COMPA-    [t» 
NT,  Plff.  in  Err.. 

WILLIAM  A.  WEIGHT,  Comptroller-Gen- 
eral of  the  Statu  of  Geobqia,  GEORGE 
F.  CHERRY,  Sheriff  of  the  Cotjktt  or 
Bibb,  and  F.  M.  BUTNER,  Sheriff  of  the 
Count*  or  Houston. 
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F  ERROR  to  the  Supreme  Court  of  the  State 
of  Georgia. 
The  history  and  facte  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

Meier:  A.  R,  Lmwton,  R.  E.  Lyon  and 
T.  B.  Croshjun,  for  the  plaintiff  In  error. 

Mean.  Clifford  Anderson.  Bavmnel 
Harriott  and  B,  Toombe,  for  defendants  in 
error. 

Mr.  Chief  Jutiice  Wait*  delivered  the  opin- 
ion of  tie  court: 

The  suits  relate  to  the  liability  of  the  South- 
western Railroad  Company,  a  Georgia  corpora- 
tion, for  taxes  on  different  parts  of  its  railroad, 
and  the  federal  question  involved  arises  under 
a  claim  of  a  charter  contract  of  exemption  from 
all  taxation  beyond  "  a  lax  of  one  half  of  1  per 
cent  upon  its  annual  net  income.''    The  Com- 

Sny  owns  and  operates:  1 ,  a  road  from  Macon 
rough  Fort  Valley,  Americus,  Smithville,  and 
Cuthbert  to  Fort  Gaines;  2,  a  road  from  Smith- 
vllle  to  Albany;  8.  *■  road  from  Albany  to  Ar- 
lington; 4,  a  road  from  Cuthbert  to  hufaula; 
and,  0,  a  road  from  Fort  Valley  to  Columbus. 
The  line  of  all  these  roads  is  shown  on  the  fol- 
lowing plat; 


The  road  from  Macun  to  Americus  and  from 
Smithville  to  Fori  Gaines  was  built  under  the 
original  charter  of  the  Company,  granted  De- 
cember 14,  1815.  Section  14  of  this  charter  is 
as  follows: 

"  §  14.  That  the  said  railway  and  Its  appur- 
tenances, and  all  property  therewith  connected, 
3]  shall  not  be  subject  to  be  taxed  higher  than 
one  half  of  1  per  cent  upon  Its  annual  net  in- 
come." 

From  Americus  through  Smithville  to  Al- 
bany the  building  was  done  by  the  Georgia  and 
Florida  Railroad  Company,  under  a  charter 
118  U.  S. 


Knted  January  2: 
a  follows: 

"  g  2.  That  the  Georgia  and  Florida  Rail- 
road Company  may,  at  any  time,  incorporate 
their  stock  with  the  stock  of  any  other  com- 
pany, on  such  terms  as  may  be  mutually  agreed 
upon  by  such  companies;  Provided,  Thru  Ibe 
road  and  other  property  of  this  company  'liiill 
be  subject  to  such  taxation  as  the  Legislature 
may  deem  equitable  and  just." 

After  this  part  of  the  road  was  finished  the 
Georgia  and  Florida  Company  agreed  with  the 
Southwestern  Company  to  consolidate  its  stock 
with  that  of  the  Southwestern,  and  thereupon 
it  delivered  Its  road,  then  running  from  Amer- 
icus to  Albany,  Into  the  possession  of  the  South- 
western Company.  This  having  been  done  tlie 
General  Assembly  of  Georgia,  on  the  18th  of 
December,  1859,  passed  an  Act  which  recited 
what  had  been  done,  and  then  enacted: 

"82.  Be  itfurUier  enacted,  That  the  said 
railroad  from  Americus  to  Albany  shall  be  con 
sidered  part  and  parcel  of  the  road  of  the  South- 
western Railroad  Company,  and  be  liable  to 
pay  the  State  the  same  tax  that  the  rest  of  the 
Southwestern  Railroad  Company  Is  liable  to 
pay,  and  such  additional  tax  as  the  Legislature 
may  hereafter  impose." 

The  Southwestern  Company  now  holds  this 
part  of  its  road  under  this  transfer. 

The  road  from  Albany  to  Arlington  was  built 
under  an  Act  of  the  General  Assembly  passed 
December  18, 1680,  as  follows: 
"An  Act  to  Amend  the   Several  Acts  of  the 

General  Assembly  Relating  to  the  South 

western  Railroad  Company,  and  to  Author 

ize  the  Bald  Company  to  Construct  a  Brancli 

Railroad,  and  for  Other  Purposes, 

"%  I.  Be  it  enacted,  etc..  That  the  South 
western  Railroad  Company,  of  this  State,  are 
hereby  authorized  to  construct  a  branch  rail 
road  from  Albany,  or  Dawson,  or  any  point 
west  of  Dawson,  on  their  line  of  road,  to  such  [as 
place  on  the  Chattahoochee  River,  or  on  the 
Florida  line,  as  the  said  Company  may  select: 
and  that  said  Company  shall  have  for  these 
purposes  all  the  rights,  privileges  and  power* 
conferred  bv  their  charter  of  Incorporation  and 
the  Act  amendatory  thereof. 

"  g  2.  Be  it  further  enacted,  etc..  That  said 
Company  are  hereby  empowered  and  author- 
ized  to  increase  their  capital  stock  $1,000,000 
and  said  additional  stock  shall  be  subject  and 
liable  to  pay  the  same  rates  of  tax  to  the  State 
of  Georgia  that  is  now  required  of  the  said 
Southwestern  Railroad  Company,  and  such 
additional  tax  as  the  Legislature  may  hereafter 

The  road  from  Cuthbert  to  Eufaula  was  built 
under  the  following  Act,  passed  February  23, 


panv.  with  Power  to  Extend  Branches  to  Al- 
bany in  the  County  of  Baker,  and  Fort  Gaines 
in  the  County  of  Early,  and  to  Points  Below 
Those  Places  on  the  Chattahoochee  and  Flint 
Rivers,  and  to  Punish  Those  Who  May  Will- 
fully Injure  the  Same,  Assented  to  December 
27th,  1845;  and  for  Other  Purposes.' 
"  §  1.  Be  it  enacted  by  the  Senate  and  Haute 
of Repretcntatitxi  of  Hie  State  of  Georgia,  in  Gen- 
eral Auembiy  nut,  and  it  it  hereby  enacted  by 
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the  authority  of  tlie  tame.  That  from  and  after 
the  passage  of  this  Act  said  Railroad  Company 
shall  have  power  and  authority  to  construct  a 
brunch  of  said  road  from  some  point  on  said 
road  to  any  point  on  the  Chattahoochee  River, 
below  the  Town  of  Florence,  In  the  County  of 
Stewart,  which  said  Company  may  deem  moat 
ad  visible  and  proper,  under  the  rules  and  re- 
strictions as  ther  are  now  authorized  to  con- 
struct said  Southwestern  Railroad;  Provided. 
That  if  said  Company  do  not  build  the  main 
tniDk  of  said  road  to  or  below  Port  Gaines 
within  two  years  from  the  time  that  the  same 
la  completed  to  the  point  at  which  the  said 
braDcb  road,  if  commenced,  may  interned,  then 
said  Company  shall  be  liable  to  refund  to  the 
stockholders,  now  residing  in  Early  and  Ran- 
dolph Counties,  or  their  assigns,  the  amount  of 
stock  held  by  them,  with  interest  from  the  time 
the  same  was  paid." 

The  road  from  Fort  Valley  to  Columbus  was 
built  by  the  Muscogee  Railroad  Company,  un- 
der a  charter  granted  December  27, 1846, which 
contained  a  clause  upon  the  subject  of  taxation, 
substantially  like  section  14  of  the  charter  of 
the  Southwestern  Company.  The  two  companies 
were  afterwards  consolidated,  and,  when-  the 
the  case  in  which  the  State  of  Georgia  ap- 
pears as  defendant  in  error  was  before  this 
court  on  a  former  writ  of  error,  it  was  decided 
that  this  road  and  that  part  of  the  road  of  the 
Southwestern  Company  which  was  built  under 
the  original  charter,  were  exempt  from  taxation 
bevonu  one  ball  of  1  per  cent  upon  their  annual 
net  income.  Southwtttern  B.  B.  Go.  v.  Georgia, 
03  U.  S.  678  fBk.  28  L.  ed.  763.] 

The  supreme  court  of  the  State  has  decided  in 
both  these  cases  that  the  roads  from  Americus 
lo  Albany,  from  Albany  to  Arlington  and  from 
Cuthbert  to  Eufaula  were  subject  tothe  general 
laws  of  the  State  for  the  taxation  of  railroads, 
without  regard  to  the  exemption  in  the  original 
charter  of  the  Company,  To  reverse  judg- 
ments to  this  effect  these  writs  of  error  were 
brought. 

There  Is  no  question  now  as  to  the  exemption 
from  general  taxation  of  that  port  of  the  road 
built  under  the  original  charter.  That  we  have 
already  decided,  and  there  is  no  dispute  about 
it  now.  The  language  of  the  exempting  clause 
is  somewhat  unusual.  It  is  not  that  the  Com- 
pany or  its  stock  shall  be  taxed  in  a  certain 
way  and  otherwise  exempt;  but  that  the  "  Said 
railway  and  Its  appurtenances,  and  all  property 
therewith  connected,  shall  not  be  subject  to  be 
taxed  higher,"  etc.  This  clearly  means  the 
railroad  specified  in  the  charter  and  none  other. 
Possibly,  If  the  Company  had  acquired  the  road 
between  Americus  ana  Bmithville  from  the 
Florida  Ss  Georgia  Company  without  any  spe- 
cial limitation  by  the  State  upon  theexemption 
of  its  own  charter,  that  port  of  the  Florida  & 
Georgia  road  might  have  been  brought  under 
_-. :._     gut  this  was  not  done,  for  the 


[836]  vide  that  the  road  should  be  liable  to  pay,  not 
only  the  same  tax  as  the  rest  of  the  road  of  the 
Southwestern  Railroad  Company,  "but  such 
additional  tax  as  the  Legislature  may  hereafter 
impose  "  This  la  nothing  less  than  an  express 
reservation  of  power  by  the  State  to  tax  the 
part  of  the  Southwestern  Company's  road  be- 


tween Americus  and  Albany  as  other  railroads 
in  the  State  are  taxed  when  there  la  no  charter 
exemption. 

The  same  is  true  of  the  road  between  Albany 
and  Arlington,  for  the  power  lo  build  that  line 
is  coupled  with  a  reservation  of  the  right  to  tax. 
Such  is  evidently  the  meaning  of  section  t  of 
the  Act  authorizing  its  construction. 

The  language  of  the  authority  to  build  the 
road  from  Cuthbert  to  Eufaula  it  somewhat 
different.  There  nothing  is  said  about  taxation; 
but  that  the  original  charter  of  the  Company 
did  not  give  the  right  to  build  this  part  of  the 
road  is  shown  by  the  fact  that  this  amendment 
was  deemed  necessary.  In  building  this  exten- 
sion or  branch  the  company  waa  placed  under 
the  rules  and  restrictions  they  were  subjected 
to  in  building  the  original  road;  but  that  did 
not  necessarily  imply  an  exemption  of  this  line 
from  taxation  to  the  same  extent  the  old  road 
was.  That  exemption  waa  only  for  that  road; 
and  as  the  amending  Act  does  not  In  terms  or 
by  fair  implication  apply  the  exemption  to  the 
additional  road  which  waa  to  be  built  under  it, 
we  must  presume  that  nothing  of  the  kind  was 
intended  and  that  the  State  waa  left  free  to  tax 
that  road  like  other  property.  No  rule  ia  better 
settled  than  that  a  contract  of  exemption  from 
taxation  Is  never  to  be  presumed.  A  surrender 
of  the  power  to  tax  when  claimed  "must  be 
shown  by  clear  and  unambiguous  language 
which  will  admit  of  do  reasonable  construction 
consistent  with  the  reservation  of  the  power." 
DeioAoart  Bailroad  Tax,  18  Wall  807  [85  U.  S. 
bk.  21,  L.  ed.  888.1 

This  disposes  of  all  the  federal  question*  in 
the  two  cases;  and  as  they  were  rightly  decided 
in  the  court  below,  it  follows  that  the  judg- 
ments must  be  affirmed  without  an  examination 
of  the  other  errors  assigned  which  Involve  ques- 
tions of  state  law  only.  Murdoch  v.  Memp&i*. 
20  Wall.  500  [87  U.  8.  bk.  22,  L.  ed.  420.]  If 
the  roads  are  not  exempt  under  their  charters 
from  the  operation  of  the  general  laws  of  the 
State  for  the  taxation  of  railroads,  the  errors, 
if  any,  of  the  court  below  In  fixing  the  value  ,___, 
and  ascertaining  the  amount  of  tax  under  the  I*3  'I 
law  are  not  reviewable  here.  No  complaint  la 
made  of  the  law  itself,  if  it  applies  to  this  Com- 
pany, so  far  as  the  disputed  portions  of  its  road 
are  concerned.  The  administration  of  the  taw 
by  the  officers  or  the  courts  of  the  State  involves 
no  questions  of  which  we  can  take  Jurisdiction. 
The  law  being  valid  the  courts  of  the  State  hare 
exclusive  Jurisdiction,  appellate  or  otherwise, 
of  all  cases  brought  before  them  involving  pro- 
ceedings for  Its  enforcement. 

The  judgment  in  each  of  the  eases  U  affirmed, 

Tnie oopy.   Test; :  _  _^_  __   _  ___  _ 

Junes  H.  McKennej,  Clerk,  Bur..  Court,  TS.  B. 
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']    WILLIAM    H.   KESaud,   Substituted  fur 
Ihaac  L.  Wilbob,  Deceased,  Ptff.  in  Err., 


(See  8.  C.  Reporter's  ed.  Xn-tBS.) 

Practice— objection  to  Mtrnice  of  citation — death 
of  plaintiff— lubititution—ierit  of  error  to 
ttate.  court — judicial  notice  of  fair*  of  other 
State*— judgment*  of  court*  of  other  State*. 

1.  An  objection  to  the  service  of  a  citation  U.  _ 
writ  ot  error  to  a  state  court  In  another  State,  by 
the  uiarelmi  of  a  district  therein,  can  only  be  taken 
advnntnjte  of  by  a  motion  to  dismiss  made  prompt- 
ly, on  unpen  ranee  limited  to  that  special  purpose. 

1  The  substitution,  by  the  state  court,  ot  the 
plaintiff  in  error,  upon  the  death  of  the  plaintiff 
lifter  Jurtumont,  wag  a  question  which  that  court 


■>e  exclusive  rijtht  fc 


rt  takes  Judicial 


one  was  served.  Is  enforceable  within  tbat  State 
afalnst  him  severally.  It  will  sustain  an  action 
against  bim  in  another  State,  whatever  rule  may 
there  pro  vail  as  to  similar  domestlo  Judgments- 

[No.   23.]  ■"" 

Argued  Apr.  7, 8, 1SSS.     Decided  Jan.  i,  1886. 

PI  EKROU  to  the  Supreme  Court  of  the  State 
ot  New  Hampshire. 

The  history  and  facia  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

Memri.  Willi  urn  A.  Maury,  Thomat  J. 
Semmet  and  Robert  Molt,  for  plaintiff  In  error: 

The  Supreme  Court  of  New  Hampshire  re- 
fuses to  enforce  a  judgment  which,  if  rendered 
there,  would  be  invalid,  however  valid  It  may 
be  in  the  slate  courts  of  the  State  which  tried 
and  determined  the  cause. 

The  Judgment  of  a  state  court  should  have 
the  same  credit,  validity  and  effect  in  every 
other  court  of  the  United  States  which  it  had 
In  the  state  court  where  it  was  pronounced. 

Hampton  v.  McConnel,  8  Wheat.  234  (16  U. 
&  bk.  4,  L.  ed.  878);  Brcedlote  v.  Jfieolet,  7  Pet. 
429  (82U.  8.  bk.  8,  L.  ed.  787). 

A  Louisiana  court  would  not  listen  for  one 
moment  to  tbe  defendant  In  error  when  he  says 
that  the  judgment  rendered  in  New  Orleans,  as 
to  him,  was  void,  because  it  was  pronounced 
jointly  against  bim  who  was  died  and  his  part- 
ner who  was  not  cited. 

Oaiennie  v.  Akin,  17  La.   44;  Montague  v. 


Tbe  Supreme  Court  of  New  Hampshire  de- 
cided the  judgment  invalid  for  want  of  juris- 
diction. Whether  the  state  court  made  or  did 
not  make  a  mistake  as  to  the  particular  reason 
for  want  of  jurisdiction,  still,  if  the  want  of 
jurisdiction  plainly  appears  from  tbe  record 
there  is  no  federal  question,  for  the  state  court 
could  and  properly  should  have  decided  ai  it 


The  failure  of  the  plain  tiff  to  Join  E.  A.  Ab- 
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bott  could  have  been  taken  advantage  of  in  a 
motion  on  arrest  of  judgment,  if  the  judgment 
bad  been  against  the  defendant. 

Oilman  v.  Bite*,  10  Pet.  298  (35  C  S.  bk.  9, 
L.  ed.  433). 

There  is  therefore  no  occasion  to  reverse  tbe 
judgment  of  the  state  court,  whether  right  or 
wrong. 

To  maintain  a  suit  on  a  judgment  in  any 
other  Slate  than  that  where  reudered,  when 
there  was  no  appearance,  tbe  record  must  show 
service  on  the  defendants  within  the  limits  of 
the  State  whose  court  is  claiming  the  jurisdic- 
tion. 

Harri*  v.  Hardeman,  14  How.  834  (55  I".  8. 
bk.  14.  L.  ed.  444):  Hart  v.  Sanson,  110  U.  3. 
151  (Bk.  28,  L.  ed.  101). 

There  was  no  service  on  E.  A.  Abbott  Tbe 
judgment  as  to  him  Is  therefore  a  nullity. 

UArey  y.Ketchum,  11  How.  165  (58  U.  S.  bk. 
IS,  L.  ed.  848);  Public  Work*  v.  Columbia  Col- 
lege, 17  Wall.  521  (84  TJ.  S.  bk.  21,  L.  ed.  087); 
HaU  v.  Laming,  91  U.  8.  167  (Bk.  23,  L.  ed. 
278). 

Tbe  judgment  declared  on  being  void  as  to 
one  of  the  defendants  is  void  ns  to  both,  and 
cannot  be  the  foundation  of  on  action  in  any 
other  Slate. 

Ball  v.  William*.  0  Pick.  233;  Ilolbrook  v. 
Murray,  5  Wend.  101;  Hichardt  v.  Walton.  13 
Johns.  484;  Rangdyv.  Webtter.U  N.  H.  209; 
Bmiih  v.  Smith,  17  111.  482;  Hvffttm  v.  Bamt- 


adopted  tbe  principle  of  these  cases. 

Oilman  v.  Bite*,  10  Pel.  298  (35  U.  S.  bk.  0, 
L.  ed. 482);  Thomvton  v.  Whitman,  18  Wall.  469 
(85  U.  S.  bk.  SI, Led.  901). 

Mere  error  makes  a  judgment  voidable. 
Want  of  jurisdiction  miikcs  it  void. 

Eaton  v.  Badger,  33  N.  H.  237;  CarUton  v. 
Waihinnton  In*.  Co.  35  N.  H.  103;  Judkin*  v. 
Union  Afut.  F.  In*.  Co.  37  N.  II.  470;  Gantry*. 
Rotchford,  34  La,  Ann.  520;  Jlotvefft  Leuee  v. 
OH*.  9  How.  338  (50  TJ.  B.  bk.  13,  L.  cd.  104); 
Bitchoff  v.  Withered,  9  Wall.  813  (70  U.S.lik.1*.', 
Led.  829);  Laurent  v.  Beelman,  30  La.  Ann. 
863. 

It  has  been  uniformly  held  by  this  court  lhat 
a  writ  of  error  sued  out  by  one  of  two  por- 
i,  against  whom  a  joint  judgment  is  ren- 
dered, without  a  summons  and  severance  or 
equivalent  proceeding  must  be  dismissed. 

Feibelman  v.  Packard,  108  U.  S.  14  (Bk.  37, 

.ed.  634). 

This  is  tbe  rule  of  the  common  law. 

Comyn,  Dig.  pi.  8,  B.  9. 

The  New  Hampshire  court  Is  not  estopped  lo 
_  j  far  examine  the  facts  and  the  record  as  to  in- 
quire whether  the  court  In  Louisiana  actually 
had  jurisdiction  to  pronounce  the  judgment  it 
did. 

HaU  v.  Lanniig,  91  U.  8. 100  (Bk.  33,  L.  ed. 
371);  Pennoyer  v.  Ncff,  05  U.  8.  714  (Bk.  24,  L. 
ed.  505);  In*.  Co.  v.  Hangs,  103  U,  8.  435  (Bk. 
26,  L.  ed.  530);  St.  Clair  v.  Cut,  100  U.  S.  858, 
and  Pana  v.  Uoaler,  107  U.  S.  545  (Bk.  37.  L. 
ed.  223, 430). 

"  The  court  of  the  State  may  perhaps  feci 
bound  to  give  effect  to  the  service  mode  us  di- 
rected by  Its  statutes.     But  no  court,  deriving 
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its  authority  from  another  government,  will 
recognize  a  merely  constructive  service  as 
bringing  a  person  within  the  jurisdiction  of  the 
court,  and  the  judgment  would  be  allowed  no 
force  in  the  courts  of  any  otber  Slate." 

Hart  v.  Samoa,  110  U.  8.  151  (Bk.  28,  L.  ed. 
101). 

The  objection,  where  there  is  any  substantia) 
defect  in  the  writ  of  error,  may  be  taken  at  any 
time  before  judgment. 

Wilton  v.  L.  <t  F.  Int.  Co.  IS  Pet.  140  (87  TJ. 
S.bk.B,  L.ed.1032). 

At  common  low,  by  the  death  of  one  of  the 

? arties,  the  action  abated,  and  the  court  hail  no 
Lirthcr  jurisdiction.    This  is  the  law  in  New 
Hampshire. 
Pittingitt  v.  ButUrjUM,  «  N.  H.  195. 

Mr.  Jmtiet  Ma-tthowi  delivered  the  opfi 
Ion  of  the  court: 

it  of  error  In  this  case  was  sued  out 


i2,  returnable  to  October  Term,  1882,  of  this 
court.  The  transcript  of  the  record  was  filed 
here  July  14,  1882,  and  the  defendant  in  error 
entered  Uis  appearance,  through  counsel,  on 
July  28, 1882,  which,  although  special  in  terms, 
was  not  limited  to  any  particular  purpose. 

At  October  Term,  1883,  a  motion  was  filed  to 
dismiss  the  cause  on  two  grounds:  1,  because 
the  citation  had  been  served  on  the  defendant 
in  error  in  Massachusetts  by  the  marsh  all  of 
that  district;  and  2,  because  the  present  plaint 
'"  '  t  had  been  improperly  substituted  as 

*.o  the  plaintiff  in  the  judgment  sought 
mj  uu  reviewed.  This  motion  to  dismiss,  al- 
though submitted  to  the  court  at  that  term,  was 
Ctponed  until  the  hearing  on  the  merits.  So 
as  the  first  ground  is  involved  It  comes  too 
late.  The  alleged  irregularity  in  the  service  of 
the  citation  could,  at  any  rate,  only  have  been 
taken  advantage  of  by  a  motion  to  dismiss, 
made  promptly,  on  an  appearance  limited  to 
that  special  purpose,  and  was  cured  by  such  an 
appearance  as  was  entered  in  this  case.  U.  P. 
v.  Yala,  6 How.  608  [47  U.  8.  bk.  12,  L.  ed.578]; 
Buckingham  v.  McLean,  13  How.  150  [51 U.  8. 
bk.  14,  L.  ed.90]. 

The  judgment  sought  to  be  reviewed  was  ren- 
dered in  favor  of  the  defendant,  in  a  suit 
brought  by  Isaac  L.  Wilbur  upon  a  judgment 
rendered  in  his  favor  as  syndic  of  his  creditors 
under  the  laws  of  Louisiana,  in  the  Fifth  Dis- 
trict Court  of  New  Orleans,  in  that  State.  Wil- 
bur having  died  in  Julv,  1881,  after  the  Judg- 
ment ngainst  him  in  the  Supreme  Court  of  New 
Hampshire,  William  H.  Rennud  thereupon,  on 
June  12,  1882,  on  his  petition,  showing  that  he 
had  been  appointed  under  the  laws  of  Louisi- 
ana to  succeed  Wilbur  as  syndic  of  bis  credit- 
ors, was  substituted  as  plaintiff  in  the  judg- 
ment and  allowed  to  prosecute  a  writ  of  error 
to  this  court.  It  was  the  province  of  the  Su- 
preme Court  of  New  Hampshire  to  permit  this 
substitution,  and  its  action  in  doing  so  is  not 
open  to  objection  by  the  defendant  in  error 
in  this  court.  We  receive  the  transcript  of  the 
record  in  the  cause  as  it  is  certified  to  us  by  that 
court  in  answer  to  the  precept  of  the  writ  of 
error  allowed  and  issued  to  that  end.  When 
brought  here  it  is  open  to  examination  only  for 
the  purpose  of  deciding  whether  it  contains  a 


federal  Question  within  our  Jurisdiction;  and  If 
so,  whether  there  is  error  in  the  decision  of  that 
question  by  the  supreme  court  of  the  State. 
Whether  the  present  plaintiff  In  error  ought  to 
have  been  substituted  for  the  deceased  plain  tiff 
in  the  judgment  to  be  reviewed  was  a  question 
of  practice  under  the  laws  of  New  Hampshire,  (SI 
which  the  Supreme  Court  of  that  State  had  the 
exclusive  right  to  determine.  It  is  not  open  to 
any  inquiry  on  our  part  under  tbe  present  writ 
The  action  was  In  debt  brought  by  Wilbur 
upon  a  judgment  alleged  to  have  been  recov- 
ered by  him  in  the  Fifth  District  Court  of  the 
City  of  New  Orleans,  in  the  State  of  Louisiana, 
against  Joseph  8.  Abbott,  then  in  full  life,  and 
one  Edward  A.  Abbott,  for  the  sum  of 
$23,883.60,  with  interest  thereon  from  Novem- 
ber 1,  1862,  as  damages  in  a  certain  cause  then 
pending  in  said  court  between  the  said  plaintiff 
and  the  said  Joseph  8.  Abbott  and  Edward  A. 
Abbott,  as  copartners  under  the  name  of  J.  6.  A 
E.  A.  Abbott,  and  for  costs  of  suit.  Edward 
A.  Abbott,  as  administrator  of  Joseph  S.  Ab- 
bott, alone  was  sued.    The  plea  was  nitf  tiel 

The  plaintiff  offered  In  evidence  a  duly  certi- 
fied transcript  of  the  record  of  the  judgment 
sued  on.  From  that  It  appeared  that  the  cita- 
tion and  copy  of  the  petition  was  returned  by 
the  sheriff,  served  on  J.  S.  Abbott,  one  of  the 
defendants,  personally,  on  December  28,  1866. 
No  service  on  the  otber  defendant  appears  to 
have  been  made.  Judgment  was  afterwords 
entered  therein  as  follows: 
"  I.  L.  Wilbur,  Byndlc,  etc., ) 

e.  VNo,  16,987. 

J.  S.  &  E.  A.  Abbott.       \ 

On  motion  of  E.C.  Mix,  of  counsel  for  plaint- 
iff, and  on  introducing  due  proof  of  the  claim 
of  said  plaintiff, 

It  is  ordered  and  adjudged  that  the  default 
herein  entered  on  the  eleventh  of  January,  1867, 
be  now  confirmed   and  mode  final;  and  that 

Slointiff ,  I.  L.  Wilbur,  in  his  capacity  as  svn- 
ic  of  bis  creditors  and  of  the  creditors  of  Wil- 
bur and  Borge,  recover  of  the  defendants  Jo- 
seph 8.  and  Edward  A.  Abbott,  who  reside  in 
Concord,  in  the  State  of  New  Hampshire,  are 
commercial  partners  there,  doing  business  un- 
der the  style  and  firm  of  J.  8.  &  E.  A.  Abbott. 
in  tolido,  tbe  sum  of  twenty-three  thousand 
three  hundred  and  eighty-three  AA,  dollars, 
with  legal  interest  from  the  first  of  November, 
1862,  until  paid,  and  costs  of  suit.  . ,, 

judgment   rendered    19th   January,    1807.    ' 
Signed  24th  January,  1867. 
(Signed)  Chas.  Leauoiont,  Judge." 

The  defendant  objected  to  this  transcript  as 
evidence,  on  the  ground  that  the  record  dis- 
closed a  judgmenfthat  was  void  because  it  was 
a  Joint  judgment  against  two  with  service  pro- 

ss  upon  one  only. 

But  the  plaintiff  supplemented  tbe  proof  by 
offering  in  evidence  the  transcript  of  another 
judgment  rendered  in  the  same  court,  in  a  pro- 
ceeding numbered  17,608,  In  which  Joseph  8. 
Abbott  and  Edward  A.  Abbott  were  plaintiffs 
and  tbe  said  Isaac  L.  Wilbur  was  defendant, 
being  a  suit  in  which  tbe  plaintiffs  sought  to 
obtain  a  decree  of  nullity  of  the  judgment 
gainst  them  in  the  former  action  numbered 
6,387. 

The  petition  in  this  suit  of  nullity  set  forth 
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the  judgment  it  sought  to  annul,  recited  the 
proceedings  in  which  it  was  rendered,  and 
averred  "that  no  service  of  a  copy  of  the  peti- 
tion or  citation  in  said  suit  was  ever  made  on 
(hem.  either  individually  01  collectively,  per- 
sonally or  otherwise,"  and  "  that  the  return  of 
the  sheriff  that  personal  service  of  a  copy  of  the 
petition  and  citation  was  made  on  J.  8.  Abbott, 
one  of  your  petitioners  and  defendant  in  said 
nit,  is  not  true. "  The  prayer  was  that  for  this 
reason  the  said  judgment  be  declared  to  be  ab- 
solutely null  and  void  and  of  no  effect. 

To  this  petition  Wilbur,  the  defendant  there- 
in, answered  as  follows: 

"Now  comes  the  defendant,  I.  h.  Wilbur, 
syndic,  etc.,  of  his  creditors  and  the  creditors 
of  Wilbur  &  Co. ,  Wilbur  &  Arnot,  and  Wilbur 
&  Borge,  and  for  answer  to  the  petition  of  the 
plaintiffs  denies  all  and  singular  the  allegations 
therein  contained,  and  avers  that  the  judgment 
in  suit  No.  10,987  on  the  docket  of  this  court, 
■ought  to  be  annulled,  is  a  valid  judgment  ren- 
dered on  Citation  of  proper  parties,  and  cannot 
be  impeached. 

This  respondent  further  pleads  that  the  plaint- 
iffs have  judicially  admitted  that  they  were 
properly  cited  in  said  suit  No.  16,987,  and 


suit  against  them  In  this  court,  and  after  Judg- 
ment rendered  in  said  suit  No.  16,987,  did  in- 
stitute a  suit  in  the  Third  District  Court  of  New 
Orleans  against  Frank  Borge,  as  a  partner  of 
die  firm  of  Wilbur  &  Borge,  said  suit  being  en- 
titled J.  8.  &  E.  A.  Abbott  e.  Frank  Borge,  and 
numbered  31,376  on  the  docket  of  said  third  dis- 
trict court,  and  the  said  Frank  Borge,  to  pro- 
tect Umself  as  a  partner,  as  aforesaid,  from  the 
unjust  demand  of  the  plaintiffs,  set  up  and 
made  in  said  suit  in  the  third  district  court  a 
reconventions!  claim  or  demand  against  the 
plaintiffs  for  the  matters  and  things  and  for  the 
same  cause  of  action  which  constituted  the 
basis  of  the  judgment  now  sought  to  be  an- 
nulled; and  this  respondent  Intervened  and 
made  himself,  as  syndic,  a  party  to  said  recon- 
ventions) demand,  and  the  said  plaintiffs  In 
this  suit  and  the  plaintiffs  in  said  suit  No. 
81,876,  in  the  third  district  court  aforesaid,  be- 
Ine  the  same  parties,  did,  for  the  purpose  of 
defeating  and  causing  the  dismissal  of  said  re- 
conventional  demand  In  the  third  district  court 
aforesaid,  plead  to  the  same  the  judgment  afore- 
said rendered  against  them  by  this  court  in  said 
suitNo.  16,687,  now  sought  to  be  annulled,  and 
set  the  same  up  and  made  use  thereof  as  a  de- 
fense to  said  reconventional  demand  as  In  the 
nature  of  a  plea  of  lit  pendent,  and  the  said 
third  district  court  recognized  said  plea  of  lit 
pendent,  and  refused  to  near  any  evidence  as  to 
the  reconventional  demand  of  said  Borge  as 
partner,  as  aforesaid,  and  dismissed  the  same 
and  gave  judgment  in  favor  of  plaintiffs  for 
their  original  demand. 

Wherefore,  this  respondent  avers  that  plaint- 
iffs, having  used  the  said  suit  No.  16,987  and 
the  judgment  therein  rendered  in  manner  afore- 
said, are  precluded  from  alleging  that  do  such 
suit  was  pending  and  no  such  judgment  was 
rendered,  as  In  point  of  law  there  is  no  suit  and 
no  judgment  without  citation:  and  hence  re- 
spondent avers  that  plaintiffs  have  judicially 
confessed  they  were  parties  defendants  to  said 
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suit  No.  16,987,  and  to  the  judgment  therein 
rendered,  and  that  said  suit  and  judgment  wore 
valid." 

This  action  of  nullity  resulted  in  a  judgment, 
Signed  May  7,  1868,  as  follows:  "This  cause 
came  on  to-day  for  trial,  when,  after  hearing  [285 
pleadings,  evidence  and  counsel,  and  for  the 
reasons  orally  assigned,  it  is  adjudged  and  de- 
creed that  this  suit  be  dismissed  with  judgment 
in  favor  of  defendant,  I.  L.  Wilbur."  From 
this  judgment  a  devolutive  appeal  was  granted 
and  taken  to  the  Supreme  Court  of  Louisiana, 
by  which  court  It  was  affirmed  for  reasons  set 
out  iu  an  opinion  forming  part  of  the  record 
put  in  evidence  in  the  present  case,  and  thus 
embodied  in  the  record  before  us.  The  follow- 
ing  extract  from  that  opinion  sufficiently  shows 
the  ground  of  the  judgment: 

"Returning  to  the  facts  of  this  case,  we  And 
the  plaintiff!  in  the  Third  District  Court  defeat- 
ing a  large  demand  of  defendant  by  the  plea 
(hat  there  was  then  pending  in  the  Fifth  Dis- 
trict Court  a  suit  against  them  for  the  same  de- 
mand by  same  party.  They  thus  declared  ju- 
dicially that  they  had  been  cited  in  the  Fifth 
District  Court,  and  they  made  this  a: 


say  that  their  assertion  was  false  and  that  the  per- 
son on  whom  service  of  citation  was  made  was 
not  of  the  commercial  firm."  Abbot  v.  Wilbur, 
32  La.  Ann.  868. 

There  was  no  evidence  In  the  present  case, 
except  the  foregoing  two  transcripts,  and  It  is 
upon  them  that  the  questions  of  law  decided 
by  the  Supreme  Court  of  New  Hampshire  have 

Tbat  court,  whose  opinion  is  certified  to  ua 
In  the  record,  in  affirming  the  judgment  of  the 
court  of  original  jurisdiction  in  New  Hamp- 
shire In  favor  of  the  defendant,  proceeded  on 
the  ground  that,  by  the  common  law  in  force 
in  New  Hampshire,  a  joint  Judgment  against 
two  defendants  is  void  as  to  both  where  only 
one  is  served  with  process;  and  although  valid 
by  the  law  of  Louisiana  where  it  was  rendered, 
can  have  no  other  effect  when  aued  on  in  New 
Hampshire  than  if  it  had  been  rendered  in  the 
latter  State.  This  court,  upon  writ  of  error  to 
the  highest  court  of  a  State,  does  not  take  ju- 
dicial notice  of  the  law  of  another  State,  not 
proved  in  that  court  and  made  part  of  the  rec- 
ord sent  up,  unless  by  the  local  law  that  court 
takes  judicial  notice  of  it.  lianley  v.  Donoghue, 
\ante,  680].  But  the  Supreme  Court  of  New 
Hampshire  took  Judicial  notice,  and  rightfully. 
we  are  bound  to  assume,  under  the  law  and  [866 
practice  of  that  State,  of  the  law  of  Louisiana 
on  the  point,  citing  article  182  of  the  Code 
of  Practice  of  1853,  as  follows:  "Nevertheless, 
if  the  defendants  are  husband  and  wife,  or 
minors  interdicted,  or  absent  persons  having 
the  same  curator,  or  persons  represented  by 
the  same  attorney  in  tact,  or  partners  of  the 
same  firm  or  members  of  the  same  corporation, 
it  will  be  sufficient  to  deliver  one  citation  and 
one  single  copy  of  the  petition  to  the  person 
representing  such  defendants."  It  thereupon 
says:  "  This  statute  sustains  the  plaintiffs'  con- 
tention on  this  point,  and  shows  that  the  judg- 
ment no  which  this  suit  Is  brought  is  valid  m 
Louisiana.  But  it  Is  nevertheless  Invalid  in 
New  Hampshire  because  it  U  invalid  by  New 
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Hampshire  law,  would  be  invalid  if  it  bad  been 
rendered  in  New  Hampshire,  and  because  the 
Constitution  and  laws  gave  it  no  more  force  or 
effect  than  it  would  have  if  it  had  been  ran 
dered  here." 

So  the  judgment  in  the  action  of  nullity,  In 
which  both  the  Abbotts  were  actors  ana  by 
which  they  were  both  bound,  U  a  direct  adju- 
dication by  the  Supreme  Court  of  Louisiana 
that  the  original  judgment  now  sued  on,  al- 
though process  was  served  upon  one  defendant 
only,  was  a  valid  judgment  by  the  laws  of  that 
Slate.  And  on  the  point  of  the  estoppel,  batted 
on  the  judgment  in  the  action  of  nullity,  the 
Supreme  Court  of  New  Hampshire  said:  "The 
rai  adjudicate  is  the  Louisiana  decision  that 
these  defendants  asserted  that  the  first  judg- 
ment was  valid  in  Louisiana  by  the  law  of  that 
State,  and  were  by  Louisiana  law  estopped  to 
assert  the  contrary.  The  defendants  do  not 
now  assert  the  contrary.  They  assert  that  if  in 
Louisiana,  by  the  law  of  that  Stale,  the  first 
judgment  is  valid,  with  notice  given  to  one  of 
the  defendants,  it  is  not  valid  here,  and  that  if 
they  are  estopped  to  assert  that  it  is  invalid  in 
Louisiana  upon  the  law  of  Louisiana,  they  are 
not  estopped  to  assert  that  it  is  invalid  in  New 
Hampshire  by  the  law  of  New  Hampshire." 

But  the  Act  of  Congress  of  May  26,  1790, 
chap.  11,1  Stat,  at  L.  123,  now  section  905  of 
the  Revised  Statutes,  passed  in  pursuance  of 
the  express  authority  of  the  first  section  of  the 
'887]  fourth  article  of  the  Constitution  of  the  United 
Stales,  prescribes  the  manner  in  which  the  rec- 
ords and  judicial  proceedings  of  the  courts  of 
any  State  shall  be  authenticated  and  proved, 
and  enacts  that  "The  said  records  and  judicial 
proceedings  so  authenticated  shall  have  such 
faith  and  credit  {riven  to  Ibem  in  every  court 
within  the  United  States  as  they  have  by  law 
or  usage  in  the  courts  of  the  State  from  which 
they  are  taken."  In  Bonify  v.  Donoghve,  ubi 
ittpra,  it  was  said:  "  By  the  settled  construc- 
tion of  these  provisions  of  the  Constitution 
and  Statutes  of  the  United  States  a  judgment 
of  a  state  court,  in  a  cause  within  its  jurisdic- 
tion and  against  a  defendant  lawfully  sum- 
moned, or  against  lawfully  attached  property 
of  an  absent  defendant,  la  entitled  to  as  much 
force  and  effect  against  the  person  summoned 
or  the  property  attached,  when  the  question 
is  presented  for  decision  In  a  court  of  another 
State,  as  it  has  in  the  State  in  which  It  was 
rendered." 

The  Act  of  Congress  has  been  restricted 
its  application  by  a  scries  of  decisions  of  this 
court  to  judgments  of  state  courts,  when  they 
had  jurisdiction  of  the  cause  and  of  the  par- 
ties; and  In  actions  brought  on  such  Judgments 
in  other  States  it  lias  always  been  held  that  it 
was  open  to  a  defendant,  whether  sued  alone  or 
Jointly  with  others,  to  show  by  plea  and  proof 
that  be  bad  not  been  served  with  process  or 
had  not  voluntarily  appeared.  I/Arcy  v. 
Ketchum,  11  How.  165  [KU.S.bk.  13,  L.ed. 
6481;  Thompton  v.  Whitman,  18  Wall.  457  [85 
U.  8.  bk.  31,  L.  ed.  8971;  Knovslee  v.  Otu  Light 
Co.  19  Wall.  58  [86  U.  S.  bk.  22,  L.  ed.  70]; 
IlaUv.  Lanning,  91  0.  S;  190  [Dk.  23,  L.  ed. 
2711.  On  the  other  band,  it  has  never  been  de- 
nied, that,  as  was  said  in  Banley  v.  Donoghw, 
vbi  tupra;  "It  Is  within  the  power  of  the  Leg- 
islature of  a  State  to  enact  that  judgments 


which  shall  be  rendered  In  its  courts  in  action* 
against  joint  defendants,  one  of  whom  has  not 
been  duly  served  with  process,  shall  be  valid 
as  to  those  who  have  been  so  served,  or  who 
have  appeared  in  the  action."  In  Hall  v.  ban- 
ning, ubitupra,  it  was  said:  "  Various  effects 
ana  consequences  are  attributed  to  such  judg- 
ments In  the  States  in  which  they  are  ren- 
dered. They  are  generally  held  to  bind  the 
common  property  of  the  joint  debtors,  as  well 
as  the  separate  property  of  those  served  with 
process,  when  such  property  Is  situated  with- 
in the  State,  but  not  the  separate  property  of 
those  not  served;  and  whilst  they  are  bind- 
ing personally  on  the  former,  they  are  re- 
garded as  either  no  L  personally  bmding  at  all,  or 
only  prima  facie  binding  on  the  latter." 
It  is  not  material  in  the  present  case  to  in- 

Sire  into  or  to  know  what  effect  the  laws  of 
uisiana  purport  to  give  to  the  judgment 
sued  on  in  respect  to  Edward  A.  Abbott,  one 
of  the  defendants  not  served  with  process  and 
who  did  not  appear  in  the  action,  because  be 
is  not  sued  in  the  present  action.  If  he  had 
been  joined  in  this  action,  the  record  itself 
showing  that  he  was  not  subject  to  the  juris- 
diction of  the  court  rendering  the  judgment, 
his  defense  would  have  been  apparent  and 
perfect;  and  the  judgment  in  the  action  of 
nullity  might  perhaps  be  restrained  as  an  es- 
toppel, to  prevent  him  only  from  assorting 
the  invalidity  of  the  judgment,  to  the  extent 
and  for  the  purposes  merely  for  which  be 
had  used  and  enforced  it  judicially  In  Louisi- 
ana. However  that  may  be,  it  is  not  and  can- 
not be  denied  that  the  judgment  In  Louisiana 
here  sued  on  is  effective  and  conclusive  as  a 
personal  obligation  against  Joseph  S.  Abbott, 
who  was  within  the  Jurisdiction  of  the  court 
by  personal  service  of  process,  and  enforce- 
able within  that  State  against  him  severally, 
notwithstanding  it  was  a  joint  judgment  against 
two,  of  whom  he  alone  was  served.  The 
same  effect  should  have  been  given  to  it  when 
the  administrator  of  Joseph  S.  Abbott  was 
sued  upon  it  in  New  Hampshire,  for  such  is 
the  requirement  of  the  Act  of  Congress.  The 
principle  which  protects  a  person  against  the 
operation  of  judicial  proceedings  lo  which  he 
is  not  a  party  Is  one  of  universal  jurispru- 
dence, because  it  Is  the  dictate  of  common 
justice.  Pennoyer  v.  Ncff,  95  U.  8.  714  [Bk. 
24.  L.  ed.  565].  But  the  rule  that  exonerates  a 
defendant  actually  served  with  process  from 
theobligation  of  a  judgment,  because  rendered 
also  against  another  who  has  not  been  served 
and  therefore  is  not  bound,  is  purely  technical; 
and  when  by  the  local  law,  according  to  which 
such  a  judgment  has  been  rendered,  a  differ- 
ent rule  has  been  established,  which  enforces 
the  personal  obligation  of  the  defendant  who 
has  been  served  or  who  has  appeared  in  the 
action,  the  Act  of  Congress  requires  that  the 
same  effect  shall  be  given  to  It  to  every  other 
Stale  in  which  it  may  be  sued  on,  whatever 
may  be  the  rule  that  there  prevails  in  respect 
to  its  domestic  judgments.  Such  was  the 
ground  of  decision  In  Burt  v.  Ddano.i  Cliff. 
618,  and  in  Stockwil  v.  MttOratken,  109  Mass. 
84,  as  well  as  in  the  case  of  HanUy  v.  Don- 
oghve,  already  referred  to. 

The  judgment  of  the  Supreme  Court  qfSim 
namprfrire  it  accordingly  reverted,  and  the  eau* 
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Extend  the  Powers  of  and  Confer  a  Charter 
upon  the  Same,"  approved  February  38, 1867, 
and  In  accordance  with  the  vote  of  the  electora 
of  aaid  township,  at  the  special  election  held 
July  31, 1806,  in  accordance  with  raid  Act 
Each  bond  also  recite*  that  the  faith  of  the 
Township  is  pledged  for  the  payment  of  said 
principal  sum  Bud  interest 

The  Circuit  court  sustained  a  demurrer  to  the 
declaration  and  amended  declaration  and  gave 
judgment  for  the  township. 

The  Act  of  February  38,  1807,  empowered 
the  railroad  company  to  locate  and  construct  a 
~  ,  in  Tazewell  County, 
as    practicable,   certain 

the  eastern  boundary  of  the 

Stale  of  Illinois.  For  the  purpose  of  aiding  In 
its  construction,  authority  waa  given  to  incor- 
porated towns  or  townships  in  counties  acting 
under  the  township  organization  law,  along  the 
route  of  the  road,  to  subscribe  to  the  capital 
stock  of  the  company  in  any  sum  not  exceeding 
$200,000.  J  ^^ 

By  the  18th  section  of  the  Act  it  Is  provided: 

"  §  18.  No  such  subscription  shall  be  made 
until  the  question  has  been  submitted  to  the 
legal  voters  of  such  incorporation,  town  or 
township  In  which  the  subscription  la  proposed 
to  be  made;  and  the  clerk  of  each  of  said  towns 
or  townships  is  hereby  required,  upon  the  pre- 
sentation of  a  petition  signed  by  at  least  ten 


and  In  which  petition  the  amount  proposed  to 
be  subscribed  shall  be  stated,  to  post  up  notices 
in  at  least  three  public  places  In  each  town  or 
township;  which  notice  shall  be  posted  not  lees  [358] 
than  thirty  days  before  the  day  of  holding  such 
election,  notifying  the  legal  voters  of  such 
town  or  township  to  meet  at  the  usual  place  of 
holding  elections  In  such  town  or  township,  or 
some  other  convenient  place  named  In  such 
notice,  for  the  purpose  of  voting  for  or  against 
such  subscription;  Provided,  That  where  elec- 
tions may  have  already  been  held,  and  the  ma- 
jority of  the  legal  voters  of  any  township  or 
incorporated  town  were  In  favor  of  a  subscrip- 
tion to  said  railroad,  then  and  in  that  case  no 
other  election  need  be  had,  and  the  amount 
so  voted  for  shall  be  subscribed  as  in  this  Act 
i  hereby  de- 
ls Act 

„     ... ad  all 

epravisiOTis  hereof  had  been  complied  with." 
The  pleadings  allege  that  on  the  Slat  of  July, 
_J66,  the  Township  of  Santa  Anna,  through 
which  the  road  paused,  held  a  special  election 
upon  the  question  of  subscribing  the  sum  of 
$50,000  to  the  capital  stock  of  said  Danville, 
Urbana,  Bloomlngtoo  and  Pekm  Railroad  Com- 
pany, at  which  said  election  a  majority  of  the 
legal  voters  of  aaid  Township  voted  for  and 
were  In  favor  of  a  subscription  to  the  capital 


stock  of  said  railroad  company,  by  the  said 
Township,  of  the  said  sum;  that  on  the  first  of 
October,  1867,  in  pursuance  of  said  vote,  and 
of  said  Act  of  February  38. 1867,  the  then  su- 
pervisor of  the  Township  subscribed,  in  its 
name,  the  sum  of  loO.OOO,  receiving  from  the 
Md  company,  for  the  TownaHp,  proper 
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bond*  and  coupon!  In  mil;  that  the  Township, 
for  nine  consecutive  years,  regularly  and  an- 
nually assessed  taxes  to  meet  the  Interest  on 
■aid  bonds,  and  paid  the  same  ovia-  without  ob- 


jecuoii:  uu  on  lug  urn  uay  vi  imuumi,  imi, 
the  plaintiff  purchased  the  bonds  in  suit  at  their 


■;  that  on  the  first 


lection:  that  on  the  first  day  of  December, 
-'      •  '--'--  —  --J -Whom"-'-  ---■ 

..  _  _     .  mpany: 

Monday  of  September,  1869,  and  subsequently, 
the  Township,  by  its  proper  officers,  partici- 
pated, as  a  stockholder,  in  sundry  meetings  of 
the  company's  stockholders;  that  on  the  38th 
or  October,'  1871,  its  then  supervisor  caused 
.„.  the  bonds  to  be  registered  In  the  office  of  the 
'  auditor  of  public  accounts  of  Illinois,  who  en- 
dorsed on  each  bond  his  certificate  to  the  effect 
that  it  bad  been  registered  in  his  office  pursuant 
to  the  Act  of  April  10  1869,  to  fund  and  pro- 
vide for  paying  the  railroad  debts  of  counties, 
townships,  cities  and  towns;  and  that  on  the 
first  day  of  July,  1874,  the  Township  exchanged 
this  stock  for  a  like  amount  of  stock  in  another 
corporation,  the  Indianapolis,  Bloomington  and 
Western  Railroad  Company,  which  latter  stock, 
during  the  time  the  Township  has  held  and 
owned  it,  has  been  worth  as  much  as  GO  per 
cent  of  Its  par  value. 

The  record  does  not  disclose  the  particular 
ground  upon  which  the  circuit  court  sustained 
the  demurrer,  and  gave  Judgment  for  the 
Township.  But  we  cannot  understand  how 
that  result  was  possible,  except  upon  the  hy- 
pothesis that  the  Act  of  February  38, 1887.  le- 
galizing elections  previously  held,  at  which  a 
majority  of  legal  voters  of  a  township  declared 
In  favor  of  a  subscription  to  the  Stock  of  this 
company,  was  unconstitutional.  But  the  con- 
stitutionality of  that  very  statute,  in  respect  of 
the  clause  now  before  us,  was  directly  sustained 
by  this  court  in  St.  Joeeph  Towuhip  v.  Bogeri, 
1ft  Wall.  844,  068  [88  uT  S.  Bk,  81,  L.  ed.  838. 
888].  The  question  there  was  as  to  the  validity 
of  bonds  Issued  by  a  township  on  the  first  of 
October,  1887,  to  the  Danville,  Urbane,  Bloom- 
ington and  Pekin  Railroad  Company,  under 
the  authority  of  the  before  mentioned  Act  of 
February  38, 1887,  and  in  accordance  with  a 

Bpular  vote  at  an  election  held  in  August, 
16.  It  was  there  contended  that  the  Act  was 
unconstitutional  and  void,  as  creating  a  debt 
for  a  municipality,  against  its  will  expressed 
In  a  legal  manner.  There,  as  here,  the  elec- 
tion referred  to  in  the  bonds  was  held  without 
authority  of  law.  But  the  court,  speaking  by 
Mr.  Juttiee  Clifford,  said  that,  according  io  re- 
peated decisions  of  the  Supreme  Court  of  Il- 
linois and  of  this  court,  defective  subscriptions 
of  the  kind  there  made  "may,  in  all  cases,  be 
ratified  where  the  Legislature  could  have  orig- 
inally conferred  the  power;"  citing,  among 
other  cases,  CoicgiU  v.  Long,  IB  111.  208  ana 
Kdtifburg  v.  Frick,  84  Id.  400. 

In  Ootegill  v.  Long,  15  111.  302,  ft  appears 
ISO]  that  a  statute  of  Illinois  authorized  the  legal 
voters  of  any  school  district  to  meet  together 
at  a  certain  lime  in  any  year  and  determine  by 
vote  whether  a  tax  should  be  levied  for  the 
support  of  common  schools,  for  building  and 
repairing  school  ho  uses,  or  for  other  school 
purposes.  The  inhabitants  of  a  district  held  an 
election  and  voted  a  tax  for  the  purpose  of  erect- 
ing a  school  ho  use.  The  tax  wsa  assessed  and 
■taps  were  taken  for  its  collection.    But  as  the 


election  was  not  held  at  the  time  directed  by  the 
statute,  certain  taxpayers,  whose  property  was 
levied  on  and  was  about  to  be  sola,  instituted  a 
suit  to  enjoin  the  sale.  Pending  that  suit,  the 
Legislature  passed  an  Act  declaring  the  vote  and 
tax  to  be  good,  valid  and  efTectualln  law  and  in 
equity,  and  legalized  what  had  been  done  by 
the  local  officers  in  reference  to  the  assessment 
ofthotax.  The  court  held  that  although  the  tax 
was  voted  at  a  time  not  authorized  by  law,  and 
was  not  so  certified  as  to  become  a  valid  tax, 
"it  was  clearly  competent  for  the  Legislature 
to  remedy  those  defects,  while  the  tax  re- 
mained uncollected."  "Lawsof  this  character," 
said  Chi'f  Juttiee  Treat,  delivering  the  unani- 
mous opinion  of  the  court,  "are  often  passed 
to  secure  the  collection  of  taxes  defectively 
levied,  and  there  can  be  no  serious  objections 
to  their  validity."* 

In  Keith&vrg  v.  Frick,  84  111.  421,  one  of 
the  questions  presented  was  as  to  the  validity 
of  an  Act  of  1667,  giving  a  special  charter  to 
the  Town  of  Keltbsburg,  and  conferring  upon 
It  authority  to  subscribe  stock  to  a  certain 
railroad  company,  and  at  the  same  time  legaliz- 
ing and  confirming  a  previous  subscription  to 
the  stock  of  the  same  corporation  by  the  town 
while  acting  under  the  general  Incorporation 
law  for  towns  and  cities.  The  court,  speaking 
by  Mr.  Juttiee  Breese,  said:  "If  the  subscrip- 
tion waa  made  under  the  organization  al- 
lowed by  tlie  general  Incorporation  law  of 
1848,  the  17th  section  of  the  Act  of  1857  legal- 
izes and  confirms  it.  The  subscription,  there- 
fore, was  good  if  made  under  the  Act  of  1848, 
confirmed  as  it  Is  by  the  17th  section  of  the 
Act  of  1857.  The  bonds  may  be  regarded  as 
issued  by  the  old  corporation,  confirmed  by 
the  new  Act,  or  as  a  new  issue  under  the  sec- 
ond section  of  the  Act  of  1867." 

In  ScJtolfi>!d  v.  Wathint,  29  HI.  72,  one  of  the  136I] 
questions  was  as  to  the  constitutionality  of  a 
statute  which  legalized  the  acts  nnd  proceed- 
ings of  certain  school  district  trustees  in  unit- 
ing districts  and  levying  and  collecting  taxes 
for  building  houses,  and  for  the  support  of 
schools  therein,  and  provided  that  all  proceed- 
ings may  be  had  in  the  same  manner  as  if  those 
proceedings  had  been  strictly  regular  and  legal. 
The  court,  Bald  by  Walker,  J. ,  that  there  could 
be  no  doubt  that  "the  Legislature  have  the 

Ewer  to  form  a  school  district,  or  may  legnl- 
tbe  acts  of  officers  in  attempting  to  form  a 
district,  so  aa  to  render  such  district  legal.  *  *  * 
And  the  power  to  cure  irregularities  in  the 
manner  of  levying  a  tax  is  equally  undoubted, 
and,  so  far  as  this  tax  was  levied  for  the  pur- 
poses specified  in  the  Act,  there  is  no  doubt 
that  the  levy  is  thereby  made  valid." 

These  cases  were  all  determined  before  the 
bonds  in  suit  were  issued.  While  they  are  not 
analogous  in  every  respect  to  the  one  before  us, 
they  seem  to  rest  upon  the  principle  that  the 
Legislature,  when  not  restricted  by  the  Consti- 
tution, may.hy  retroactive  statutes,  legalize  the 
unauthorized  acts  and  proceedings  of  subor- 
dinate municipal  agencies,  where  such  acts  and 
Sroceedings  would  have  been  valid  If  done  un- 
er  legislative  sanction  previously  given.  The 
decision  In  St.  Joseph  Tounuhip  v.  Itogen  only 
gave  effect  to  principles  announced  try  the 
state  court  prior  to  the  issuing  of  the  bond*. 
If,  according  to  the  law  of  Illinois,  as  declared 

lie  1.8, 

Digitized  by  OOOgle 


1830. 


AlTOKltMHT  t.  Santa  Anna  TowwuHir. 


by  Its  highest  court  at  the  time  ilic  bonds  Id 
suit  were  issued,  the  Act  or  February  23, 1807 
wns  a  valid  exercise  oi  legislative  power,  tho 
rights  of  the  purchasers  or  holders,  could  not 
bo  affected  merely  by  subsequent  change  of  de- 
cision. For  it  is  the  lone  established  doctrine 
Of  this  court — from  which,  as  said  recently  in 
Green  County  v.  Connete,  109  U.  S.  106  (Bk. 
27,  L.  ed.  873],  we  are  not  disposed  to  swerve 
—that  where  the  liability  of  a  municipal  cor- 
poration upon  negotiable  securities  depends 
upon  a  local  statute,  the  rights  of  the  parlies 
are  to  be  determined  according  lo  the  law  as 
declared  by  the  state  courts  at  the  time  such 
securities  were  issued.  In  Douglas*  v.  County 
qfPike,  101  tl.  8.  877  [Bk.  25,  L.  ed.  868],  the 
Chief  Jvttict  said:  "After  a  statute  baa  been 
i  settled  by  judicial  construction,  the  construe 
tfon  becomes,  so  far  as  contract  rights  are  con- 
cerned, as  much  a  part  of  the  statute  as  tbe  text 
itself,  and  a  change  of  decision  is,  to  all  in- 
tents and  purposes,  the  same  in  effect  on  con- 
tracts  as  an  amendment  of  the  law  by  means  of 
I  legislative  enactment."  See  also  County  of 
Ralls  v.  Dougtnu,  105  U.  8. 732JBk.  28,  L.  ed. 
8081:  Oleott  t.gupentton,  16  Wall.  078  [83  U. 
S.  Bk.  21.  L.  ed.  882];  City  v.  lammm,  9  Wall. 
477,  483  [78  U.  8.  Bk.  19,  L.  ed.  726, 7291;  Boyd 


1012];  Thompson  v.  Lee  County,  B  Wall. 
U.  8.  Bk.  IB,  L,  ed.  178];  Brown  v.  Mayor,  68 
N.  Y.  244;  Cooler,  Const.  Lim.  474,477, 4th  ed. ; 
Dill.  Mun.  Corp.  §  46. 

If,  however,  we  are  in  error  in  our  interpreta- 
tions of  the  decisions  in  CoagiU  v.  Long,  SdioU 
field  v.  Watkimaad  Keitiitbvrgy.  Friek,  ftre- 
sullsthat  when  the  bonds  were  executed  there 
was  nodecision  of  the  state  court  in  reference  to 
the  power  of  the  Legislature  to  enact  the  statute 
of  February  28, 1 867.  In  that  case  the  duty  of 
this  court  is  to  determine,  upon  its  independent 
judgment,  what  was  the  law  of  Illinois  when 
the  rights  of  the  parties  accrued.  In  Burgee*  v. 
Seligman,  107  U.  8.  88  [Bk.  27.  L.  ed.  385],  the 
court  bod  occasion  to  re-examine  all  its  prior 
adjudications  concerning  the  obligation  of  the 
federal  courts  to  follow  the  decisions  of  the  state 
courts  upon  questions  of  local  law.  Mr.  Jve- 
tiot  Bradley,  speaking  for  the  whole  court,  after 
observing  that  the  federal  courts  had  an  inde- 
pendent jurisdiction  in  the  administration  of 
state  laws,  co-ordinate  with  and  not  subordinate 
to  that  of  the  state  courts,  and  ore  bound  to  ex- 
ercise their  own  judgment  as  to  the  meaning 
and  effect  of  these  laws,  said:  "So,  when  con- 
tracts and  transactions  have  been  entered  Into, 
and  rights  have  accrued  thereon,  under  a  par- 
ticular state  of  tho  decisions,  or  wberc  there  has 
been  no  decision  of  the  state  tribunals,  the 
federal  courts  properly  claim  the  right  to  adopt 
their  own  Interpretation  of  tho  law  applicable 
to  the  case,  although  a  different  interpretation 
may  be  adopted  by  the  stale  courts  after  such 
lights  have  accrued.  But  even  In  such  cases, 
for  the  fake  of  harmony  and  to  avoid  confu- 
sion, the  federal  courts  will  lean  to  an  agree- 
ment of  views  with  the  state  courts  if  the  ques- 
tion seems  to  be  balanced  with  doubt."  Any 
]  other  rule,  it  was  further  said,  would  defeat 
"the  very  object    of  giving  to  the  national 
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Assuming,  then,  for  the  purposes  of  this  case, 
that  the  question  of  legislative  power  as  here 

[irescnied  had  not,  when  the  bonds  in  suit  were 
Bsucd.  been  finally  determined  by  the  state 
court,  we  perceive  no  reason  to  doubt  the  cor- 
rectness of  ibe  decision  upon  this  point  in  St. 
Jotepli  Tmrneltip  v.  Rogeri.  It  is  not  claimed 
that  the  Constitution  of  Illinois,  in  terms,  for- 
bade retrospective  legislation.  But  the  statute 
in  question  is  supposed  lo  be  obnoxious  to  that 
clause  which  provides  that  "The  corporate  au- 
thorities of  counties,  townships,  school  districts, 
cities,  towns  and  Tillages  may  be  vested  with 
power  to  assess  and  collect  taxes  for  corporate 
purposes."  Numerous  decisions  of  the  state 
court,  to  which  our  attention  was  called  in 
Other  cases,  construe  that  provision  as  defining 
not  simply  the  class  of  municipal  officers  upon 
whom  the  power  of  taxation,  for  local  purposes, 


are  to  tbe  effect  that,  within  the  meaning  of 
the  Constitution,  tbe  corporate  authorities  of  a 
township  like  Santa  Anna  are  the  electors  ; 
and  that  while  tbe  construction  of  a  railroad, 
through  or  near  tbe  lonnship,  would  be  a  cor- 
porate purpose  within  the  meaning  of  that  in- 
strument, a  debt  for  that  object  could  not  be 
imposed  upon  it  without  the  consent  of  its  cor- 
porate authorities,  that  is,  without  the  consent 
of  the  electors.  These  principles  fall  far  short 
of  sustaining  the  proposition  that  the  curative 
clause  of  tbe  Act  of  February  28, 1867,  was  un- 
constitutional; for,  tbe  Legislature  did  not,  in 
any  just  sense,  impose  a  debt  upon  Santa  Anna 
Township  against  the  will  of  its  corporate  au- 
thorities, the  electors.  The  Act  embraces  only 
townships  which,  by  a  majority  of  their  legal 
voters,  at  an  election  previously  held,  bad  de- 
clared for  a  subscription.  That  such  majority 
was  given  at  on  election  held  by  tbe  Township 
in  the  customary  form  is  averred  in  the  decla- 
ration and  Is  admitted  by  the  demurrer.  The 
curative  Act  only  gave  effect  to  the  declared 
will  of  the  electors.  As  the  Constitution  of  Ibe 
State  did  not  provide  any  particular  mode  in 
which  the  corporate  authorities  of  a  township 
should  manifest  their  willingness  or  desire  to  [364 
incur  a  municipal  debt  for  railroad  purposes, 
we  perceive  no  reason  why  the  action  of  the 
majority  of  legal  voters,  at  an  election  held  in 
advance  of  legislative  action,  might  not  be 
recognized  by  the  Legislature  and  constitute 
tbe  basis  of  its  subsequent  assent  to  the  crea- 
tion of  such  indebtedness,  and  its  ratification 
of  what  had  been  done.  In  Grenada  Co.  etc.  v. 
Brogdm,  112  U.  S.  271  [Bk.  28,  L.  ed.  707], 
where  somewhat  the  same  question  was  in- 
volved, we  said:  "Since  what  was  done  in  this 
case  by  tbe  constitutional  majority  of  qualified 
electors  and  by  tbe  board  of  supervisors  of  tbe 
county  would  have  been  legal  and  binding  upon 
Ibe  county  had  it  been  done  under  legislative 
authority  previously  conferred,  it  is  not  per- 
ceived why  subsequent  legislative  ratification  is 
not,  in  the  absence  of  constitutional  restrictions 
upon  such  legislation,  equivalent  to  original  au- 
thority," Bee  also  Thompson  v.  Perrine,  108 
U.  8.815 [Bk.  28,  L.  ed.  616];  Ritckiev.  Frank- 
lin Co.  2%  Wall.  67  [89  U.  8.  bk.  22,  L.  ed. 
Ml 
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8251;  Thomton<r.£ee0ounti/,aV?ello27mV. 
8.  ok.  18,  L.  ed.  1771;  City  v.  Lamton,  8  Wall. 
477,  486  [76  TJ.  H.bk.  18,  L.  ed.725,  7281;  Camp- 
bcllv.CityqfKenoitta,  5  Wall.  184  [72  D.  S.  ok, 
18,  L.  ed.  810] ;  Ofew  Ownfti  v.  Baldwin,  111 
0.  S.  IS  [Bk.  28,  L.  ed.  336].  The  same  prin- 
ciple was  announced  by  the  Supremo  Court  of 
Illinois  in  a  very  recent  case,  U.  8.  Mortgagt 
Co.  v.  Grott,  83  111.  484,  involving  the  consti- 
tutionality of  a  statute  of  IHiuois  which  was 
retrospective  in  its  operation.  "Unless,"  said 
the  court  in  that  case,  "  there  be  a  constitu- 
tional inhibition,  a  Legislature  has  power,  when 
it  Interferes  with  no  vested  right,  to  enact  re- 
trospective statutes  to  validate  invalid  contracts 
or  to  ratify  and  confirm  any  act  it  might  law- 
fully have  authorized  Id  theflrst  instance."  It 
cannot  be  denied  that  the  Legislature  could  law- 
fully have  authorized  a  subscription  by  Santa 
Anna  Township  to  the  stock  of  this  road,  upon 
the  assent.  In  some  proper  form,  of  a  majority 
of  its  legal  voters.  The  Act  of  1867  Interfered 
with  no  vested  right  of  the  township;  for,  as 
an  organization  entirely  for  public  purposes,  it 
had  no  privileges  or  powers  which  were  not  sub- 
ject, under  the  Constitution,  to  legislative  con- 
trol. The  statute  did  nothing  more  than  to 
ratify  and  confirm  Acts  which  the  Legislature 
might  lawfully  have  authorized  in  the  first  In- 

We  Infer  from  the  arguments  before  us  that 
the  circuit  court  felt  obliged  by  the  decision  in 
Tovm*liip  of  Elmwood  v.  Marcy,  93  U.  8.  289 
1885)  [Bk.  28,  L.  ed.  710],  to  hold  the  Act  of  Febru- 
ary 28,  1867,  to  be  unconstitutional.  In  that 
case,  the  main  question  was  as  to  the  liability 
of  Elmwood  Township  upon  bonds  issued  in 
its  name  by  its  supervisor  and  town  clerk,  un- 
der the  authority,  not  of  that  Act,  but  of  one 
passed  April  17, 1B69,  which  legalized  and  con- 
firmed and  declared  to  be  binding  upon  the 
township  an  additional  subscription  to  the  stock 
of  the  Dixon,  Peoria  and  Hannibal  Railroad 
Company,  pursuant  to  the  vote  of  a  majority 
of  legal  voters  of  the  township  at  an  election 
held  at  a  time  when  the  town  had  exhausted 
its  power  to  subscribe.  The  bonds  then  in  suit 
were  issued  on  the  27th  of  April,  1869.  The 
majority  of  the  court,  in  that  case,  held  the  Act 
of  April  17,  1860,  to  be  unconstitutional,  en- 
tirely-upon  the  authority  of  Hansard  v  St.  Clair 
Drainage  Co.  51  111.  180:  People*.  Mayor,  61  111. 
17;  Hauler  v.  Drainage  6V.U  D1.105;  Ixningtton 
v.  Wilder,  Id.  803;  MarthaU  v.  Silliman,  61  III. 
218;and  11  iley v. Silliman, 63111. 170.  Wehave 
already  seen  that  St.  Jottph  v.  Roger*,  tibi  tupra, 
maintained  the  validity  of  the  very  Act  now 
before  us,  upon  the  authority,  as  well  as  of  the 
then  existing  law  of  the  State  as  declared  by 
its  highest  court,  as  of  our  own  decisions  upon 
the  general  question  of  the  power  of  the  Legis- 
lature to  legalize  that  which  it  might  have  orig- 
inally authorized.  Although  the  decision  in 
that  case  was  cited  by  counsel  in  Elmwood  v. 
Marcy,  the  court,  in  the  latter  cose,  did  not  re- 
fer to  it  or  overrule  it,  but  applied  to  the  Elm- 
wood  bonds  the  principles  announced  in  the 
later  decision*  of  the  state  court.  While  the 
courts  of  the  United  States  accept  and  apply 
the  construction  of  a  State  Constitution  or  of  a 
local  statute,  upon  which  the  rights  of  parties 
depend,  which  has  been  fixed  by  the  course  of 
decisions  in  the  state  court.  It  la  the  settled  doc- 


trine of  this  court,  that  rights  accruing  under 
one  construction  will  not  In  lost  merely  by  a 
change  of  opinion  in  the  state  court;  and  where 
such  rights  have  accrued  before  the  state  court 
baa  announced  its  construction,  the  federal 
courts,  although  leaning  to  an  agreement  with 
the  state  court,  must  determine  the  question 
upon  their  own  independent  judgment  If  the 
decisions  of  the  stale  court,  commencing  with 
Hansard  v  St.  Clair  Drainage  Co.  would.  If 
appliod  here,  require  an  affirmance,  we  can-  [8 
not  depart  from  the  long  established  doctrine 
which  mokes  It  our  duty  to  determine  the  rights 
of  parties,  where  those  rights  depend  upon  the 
local  law,  according  to  that  law  as  judicially 
declared  at  the  time  such  rights  accrued,  or,  in 
the  absence  of  any  such  declaration,  according 
to  the  law  as,  in  our  judgment.  It  then  was. 

We  are  of  opinion  t/iat  the  demurrer  thould 
have  been  O'erruled.  The  judgment  it  reverted, 
teith  direction*  for  further  proceeding*  in  con- 
formity tcith  Uiii  opinion. 

a  ted— 11 7  U.  8..  508. 

JOHN  CONFARR,  Plf.  <n  Err- 


States  for  the  Southern  District  of  Illinois. 
The  Judgment  In  this  oase  Is  reversed  upon  the 
anthoritow  Anden^v.J^wMhlpofJ^taAnna, 


James  H.  McKenney,  Clerk,  Sup.  Court,  U.  B. 


JOHN  M.  STONE  et  al,  Composing  the     [M 
Railroad  Commission  of  Mississippi,  Applt., 


(See  S.  a  Reporter's  ed.  "Railroad  Commteton 
Cases,"  807-3(7.) 

Conttitutional  late — railroad*— State  hat  power 
to  limit  charge* — obligation  of  charter  eon  tractt 
— impairment  cf-juritdiction  of  State*  our 
interitate  railroad* — validity  of  the  Bait- 
road  Supervision  Act  of  Munttippi. 

I.  A  State  has  power  to  limit  railroad  charges  lor 
,_ ,«..., —  wi.n.  itg  own  jortgdlotlon,  unlr- 


s  power  can  only  lie  bargained  away,  IT  at  nil,  by 
-vird!  it  positive  grant  or  their  equivalent. 

3.  The  grant  of  power  to  the  director*  of  a  rail- 
road company  to  make  by-laws,  rules  and  regula- 
tions for  the  management  <tl  Its  affairs,  subject  to 
the  laws  of  the  Sttite.  does  not  exempt  the  company 
from  the  operation  of  laws  subsequently  enacted, 
within  theacope  of  legislative  power,  for  the  regu- 
lation of  the  business  In  which  It  Is  authorized  to 

ft  Tho  grant  to  a  railroad  company,  of  power 
"  from  time  to  time  to  fix,  regulate  and  receive  the 
toll  and  charges  "  to  be  received  by  it  f  or  transpor- 
tation, confers  merely  the  power  to  flx  reasonable 
charges  leaving  the  State  free,  within  the  limits  of 
Its  general  authority,  to  declare  what  shall  b* 
deemed  reasonable. 


Nora.— ConotttuC tonal  law;  railroad*;  extent  of 
stats  control  over.  B.  £  <1.  It.  R.  Oo.  v.  Maryland, 
B8  U.  S.  (21  Wall.'.  ««,  bk.  22.  018.  no«. 

Same— interstate  commerce:  regulation  of;  power 
of  Cimgrce;  hrns  far  trilmtce.  For  a  full  tQseus- 
slon,seo  Gloucester  Furry  Uo.  v.  Pa„  ante.  1M,  not*. 

,,     n<  u.  s. 

Di,iii,.db,(jOO<^le 


4.  The  charter  or  the  Mobtln  and  O  bio  Railroad 
Company  contains  no  contract  tho  obligation  of 
whloh  la  Id  any  war  Impaired  by  the  HiaalaalppI 
Statute  of  March  11, 1884,  creatl  aa  a  oommlselon  to 
provide  for  the  regulation  of  freight  and  paaaenwr 
rates,  prevent  unjust  diacrlmtaaaon,  and  enforce 
eertiflii  police  refutation*  affecting  railroad  aim- 
panlt*  doing  business  In  that  State. 

a.  A  railroad  company  chartered  by  and  mrryiua- 
On  Its  business  In  two  or  more  Sta  tea  la,  tor  all  pur- 
poses of  local  government,  a  dorocsao  corporation 
(a  each  State  and,  within  each  Bute,  subject  to  its 
laws  unto  all  mattera  not  within  th«  exaluHre  oon- 
trol  of  Congress. 

1  The  Act  In  question  does  not  deny-to  the  com- 
pany the  equal  protection  of  the  laws  nor  deprive 
ttof  lt>  property  without  due  process  of  law,  with- 
in too  meaning  of  the  Fourteenth  Amendment. 

T.  This  court  aaiuse  with  the  Bupreme  Court  of 
MhBrieetppi,  that  said  Act  la  not  repugnant  to  toe 
Constitution  of  that  State. 

5.  This  court  also  holds  that  said  Act  is  not  so  In- 
consistent and  uncertain  aa  to  be  absolutely  void 
npon  its  face. 

[No.  728.] 
Argued  Oct.  13, 14,  IS,  1SSS.    Decided  Jan.  4, 


The  history  and  facts  of  tho  case  full] 
pear  In  the  opinion  of  the  court.  See  alw 
following  and  related  cases  of  Stone  v.  Blinoit 
Central  B.  R.  Co.  and  Stone  v.  Sea  (Meant 
and  Northeattem  R.  S.  Co.  pott  650,  651. 

Mr.  Jno.  W.  C.  Wavtaon,  for  appellants  : 

A  state  law  necessarily  embarrassing,  encum- 
bering or  obstructing  commerce  would  be  un- 
conatituLional ;  but  the  law  in  question  was  de- 
signed for  no  such  purpose  and  need  have  no 
■etch  effect.  It  is  its  object  to  encourage  and 
promote  commerce  bj  protecting:  it  against  un- 
reasonable charges  and  unjust  discriminations. 

It  is  difficult  to  comprehend  how  a  railroad 
corporation  can,  under  the  authority  of  the 
State,  regulate  its  charges,  if  it  is  unconstitu- 
tional for  the  Stale  itself  to  exercise  this  power. 
It  would  certainly  be  uo  more  dangerous  In 
the  hands  of  the  State  than  in  the  hands  of  a 
corporation. 

State  regulation  of  railroad  charges  is  not  In 
conflict  with  the  power  of  Congress. 

Jfunn  v.  III.  94  U.  S.  118;  and  Shields  v. 
Ohio,  95  D.  S.  319  (Bk.  24.  L.  ed.  77,  807);  Bug- 
gies v.  III.  and  111.  Cent.  R.  R.  Co.  v.  10.  108 
U.S.  526. 541  (Bk.  37,  L.  ed.  818,818). 

The  Mobile  and  Ohio  Railroad  Company  can 
derive  no  benefit  from  the  fact  that  its  road 
runs  continuously  through  several  States  under 
the  same  name  and  management.  It  has  no 
legal  existence  in  any  State,  except  by  the  law 
of  that  State.  Neither  State  could  confer  on 
It  a  corporate  existence  in  another,  nor  add  to 
or  diminish  the  powers  to  be  there  exercised. 
All  of  the  railroads  of  Mississippi  are  local  and 
domestic  and  as  much  subject  to  the  legislative 
power  of  the  Stale  as  if  they  bad  no  connections 
outside  of  the  State. 

Railway  Co  v.  Wlatton,  18  Wall.  270  (80  TJ. 
B.bk.SO.L.  ed.  571);  0.  &  M.  R.  R.  Co.  v. 
WheeUr.  1  Black,  286  (66  U.  8.  bk.  17,  L.  ed. 
180);  R.  R.  Co.  v.  Md.  21  Wall.  450  (B8  U.  S.  bk. 

^L  ed.  678). 
"he  regulation  of  railroad  charges  falls  with- 
in the  police  power  of  the  States. 

Boyd  v.  Ala.  94  U.  S.  04.'i  (Bk,  24,  L.  ed.  802); 
Mayor,  etc.  of  JVea  York  v.  Miln,  11  PeL  103 
116  C.  8. 


(38  U.  S.  bk.  9,  L.  ed.  048);  Fertiliiing  Co.  r. 
Hyde  Park  and  Patterton  v.  Ky.  97  U.  S.  667, 
608  (Bk.  84,  L.  ed.  1088,  1116);  Frankfort  i 
P.  P.  R.  S.  Co.  v.  Philadelphia,  68  Pa.  St  118; 
R.  R  Oo.  v.  Fuller,  17  Wafi.  560  (84  U.  8.  bk. 
81  L.  ed.  710). 

The  charter  contains  no  provision  which 
was  intended  to  create  a  contract  Law  mak- 
ing is  the  peculiar  and  exclusive  function  of 
the  legislative  department  of  the  government ; 
and  Its  acts  are  only  laws  unless  a  different  in- 
tent Is  plainly  shown. 

Fertilizing  Oo.  v.  Hyde  Park,  tupra;  Chitrle* 
Riser  Bridge  v.  Warren  Bridge,  11  Pet  547  {86 
D.  8.  bk.  9,  L.  ed.  884);  Nenton  v.  Oomr*.  100 
TJ.  8.  561  (Bk.  85,  L.  ed  718). 

There  must  have  been  a  deliberate  intention 
to  grant  what  is  claimed,  clearly  manifested 
on  the  part  of  the  Stale.  Such  a  purpose  can- 
not be  Inferred  from  equivocal  language. 

Providence  Bank  v.  Billing*,  4  Pet  614  (88 
TJ.  8.  bk.  7,  L.  ed.  98B);  Oilman  v.  Shebn 
Black,  BIO  (67  TJ.  S.  bk.  17,  L.  od*.  806);  I 
v.  IU.  108  TJ.  S.  581  (Bk.  87,  L.  ed.  815). 

State  legislative  regulation  of  railroad 
charges  has  been  sustained  in  the  following 
cases : 

Ohicaqo,  M.  d) St.  P.  R,  S.  Oo.r.  Aekley,  84 
U.  8. 179  (Bk.  84,  L.  ed.  99);  Rvgglet  T.  IU.  and 
IB.  Cent.  R.  R.  Go.  v.  111.  supra. 

Memrt.  E,  L.  Russell,  John  A.  Cavmpbell 
and  P.  Hamilton,  for  appellee : 

The  Act  of  Mississippi  is  an  Intrusion  upon 
the  possession,  and  a  diminution  of  the  enjoy, 
ment  and  a  violation  of  the  rights  of  this  com- 
pany. It  amounts  to  a  seizure  and  usurpation 
of  Its  franchises. 

Perrine  v.  Chttapeak*  Co.  9  How.  184  (50  U. 
S.bk.  18,  L.  ed.  97);  Md.  v.  Bait.  <*(>.«.«. 
Co.  8  How.  584  (44  TJ.  S.  bk.  11,  L.  ed.  714); 
Oleott  v.  Supervisor*,  16  Wall.  694  (88  D.  S.  bk. 
81,  L.  ed.  888);  Comrt.  v.  Farmer*  Bank,  81 
Pick.  642;  Chicago  ete.  R.  Co.  v.  Iowa,  94  TJ.  8. 
165  (Bk.  24,  17.  ed.  94);  Wilmington  R.  R.  Co. 
v.  Eeid,  IS  Wall.  264  (80  U.  8.  bk.  80,  L.  ed. 
568V 

The  adoption  of  this  charter  resulted  from 
the  concurrent  Act  of  four  States.  The  result 
of  this  co-operative  adoption  of  the  eomoany 
by  different  States,  with  the  same  powetao'f  ad- 
ministration for  transportation  through  each,  is 
to  establish  a  community  of  interest  and  right 
which  neither  of  them  can  separately  and  par- 
tially derange  or  transform. 

P.  A  W.  R.  R.  Oo.  v.  Jfd.  10  How.  876  (SI 
TJ.  S.  bk.  18,  L.  ed.  461);  State  v.  NorOtem 
Cent.  R.  Oo.  18  Md.  193;  Spragve  v.  Hartford 
P.  o?  F.  R.  R.  Co.  5  R.  I.  333;  Broekett  v.  Ohio 
A  P.  R.  R.  Co.  14  Pa.  St.  244;  Cleveland  A  P. 
R.R.CO.V.  Speer,  56  Pa,  St.  885. 

An  Act  of  incorporation  is  a  con  tract  bet  ween 
the  government  proposing  it  and  the  subject 
accepting  it ;  and  it  becomes  binding  on  both 
parties,  without  power  In  either  to  modify  It  In 
any  particular,  unless  some  power  lo  that  ef- 

Dartmouth  CvUegev.  Woodimrd,  4  Wheat  700 
(17  U.  S.  bk.  4,  L.  ed.  674);  Pa.  College  Cam*,  18 
Wall.  212  (60  TJ.  S.  bk  20,  L.  ed.  552). 

The  power  to  fix,  regulate  and  collect  tolls 
and  charges  for  transportation  on  this  railroad 
vests  a  legal  right,  which  is  not  subject  to  re- 
peal or  control. 

Digitized  by  G0(We 
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871;  Chicago,  etc  R.  R,  Oo.  v.  Iowa, 

150  (Bk.  24,  L.  ed.  84);  R.  R.  Oo.  v.  Ma.  SI 
Wall.  470  (88  U.  8.  bk.  33,  L.  ed.  688). 

Transportation  of  freight  and  persons  from 
one  Stale  to  another  js  commerce  among  the 
States. 

StateFreight  Tax  Com»,  IS  Wall.  233  (82  TT.  8. 
Lk.ai,  L.ed.146);  Brown  v.  JfJ.13  Wheat. 448  (25 
U.  S.bk.  6.  L.  ed.688);  Cooleyv.  PortWardent, 
13  How.  280  (08  U.  8.  bk.  18,  L.  ed.  006);  Wal- 
ton r.  Mo.  91  U.  B.  875  (Bk.  38,  L.  ed.  8471 

The  police  power  of  the  States  must  yield  to 
the  higher  power  of  Congress  to  regulate  com- 
merce. 

R.  R.  Co.  v.  Suten,  05  TJ.  S. 460  (Bk.  24,  L. 
ed.  537);  Ahmet  t.  Davenport,  S3  How.  243  (03 
U.  S.  bk.  16.  L.  ed.  247). 

Mr.  Chief  Justice  WaJtn  delivered  the  opin- 
ion of  the  court: 

This  Is  a  suit  brought  by  the  Farmers'  Loan 
and  Trust  Company,  a  New  York  corporation , 
[308]  to  enjoin  the  Railroad  Commission  of  Missis- 
sippi from  enforcing  against  the  Mobile  and 
Ohio  Railroad  Company  the  provisions  of  the 
Statute  of  Mississippi  passed  March  11,  1884, 
entitled  '  'An  Act  to  Provide  for  the  Regulation 
of  Freight  and  Passenger  Rates  on  Railroads  in 
this  State,  and  to  Create  a  Commission  to  Sr 
pervise  the  Same,  and  for  Other  Purposes. 
That  Act  is  as  follows: 

"  Sec.  1.  Be  it  enacted,  by  the  Legislature  of 
Vie  State  of  Miaiuippi,  That  the  track  of  every 
railroad  in  this  State  is  a  public  highway,  over 
which  all  persons  have  equal  rights  of  transpor- 
tation for  passengers  ana  freights  on  the  pay- 
ment of  just  compensation  to  the  owner  of  the 
railroad  for  such  transportation;  and  any  per- 
son or  corporation  engaged  in  transporting  pas- 
sengers or  freights  over  any  railroad  in  this 
State,  who  shall  exact,  receive  or  demand  more 
than  the  rata  specified  in  any  bill  of  lading  is- 
sued by  such  person  or  corporation,  or  who,  for 
his  or  its  advantage  or  for  the  advantage  of  any 
connecting  line  or  for  any  person  or  locality, 
shall  make  any  discrimination  In  transportation 
■gainst  any  individual,  locality  or  corporation 
shall  be  guilty  of  extortion." 

Suctions  2  and  8  relate  to  the  punishment  of 
thoiic  so  guilty  and  their  liability  in  double  dam- 
ages to  parlies  injured. 

Sections  4  and  5  provide  for  the  appointment 
of  three  commissioners,  to  be  known  as  the 
Railroad  Commission  of  the  State  of  Mississip- 
pi, prescribe  their  qualifications  and  tenure  of 
office,  fix  their  salaries,  and  subject  them  to 
penalties  and  punishment  for  violation  of  duty. 

Section  U  is  as  follows: 

"  Sec.  6.  Be  it  further  enacted.  That  it  shall 
be  the  duty  of  all  persons  or  corporations  who 
shall  own  or  operate  a  railroad  in  this  St»i 


charges  for  transportation  of  every  kind;  and  it 
■hall  be  the  duty  of  said  Commission  to  revise 
■aid  tariff  of  charges  so  furnished,  and  deter- 
mine whether  or  not,  and  in  what  particular,  if 
any,  said  charges  are  more  than  just  compen- 
sation for  the  services  to  be  rendered,  and 
whether  or  not  unjust  discrimination  is  made  in 
MS 


such  tariff  of  charges  against  any  pi 
'     "      said  i 
ICi 
jppendi 

Its  approval  to  said  tariff  of  charges;  but  in  n 


Ity  or  corporation:  and  when  said  charges  are 
corrected,  as  approved  by  said  Commission,  the      r« 
Commission  shall  then  append  a  certificate  of      l 


vising  or  establishing  any  and  every  tariff  of 
charges  it  shall  be  the  duty  of  said  Commission 
to  take  into  consideration  the  character  and  nat- 
ure of  the  service  to  be  performed  and  the  en- 
tire business  of  such  railroad,  together  with  its 
earnings  from  the  passenger  and  other  traffic; 
and  shall  so  revise  such  tariffs  as  to  allow  a  fair 
and  just  return  on  the  value  of  such  railroad, 
its  appurtenances  and  equipments;  and  it  shall 
be  the  duty  of  said  Commission  to  exercise  a 
watchful  and  careful  supervision  over  every 
such  tariff  of  charges,  ana  continue  such  tariff 
of  charges  from  time  to  time  as  justice  to  the 
public  and  each  of  said  railroad  companies  may 
require,  and  to  increase  or  reduce  any  of  said 
rates  according  aa  experience  and  business  ope 
rations  may  show  to  be  just;  and  said  Commie 
sioa  shall  accordingly  fix  tariffs  of  charges  foi 
those  railroads  failing  to  furnish  tartlfa  as 
above  required.  Ana  it  shall  be  the  duty  of 
said  railroad  companies  or  persons  operating 
any  railroad  in  this  State  to  post  at  each  of  its 
depots  all  rates,  schedules  and  tariffs  for  the 
transportation  of  passengers  and  freights,  made 
or  approved  by  said  Railroad  Commission, with 
said  certificate  of  approval,  within  ten  days 
after  said  approval,  in  some  conspicuous  place 
at  such  depot:  and  it  shall  be  unlawful  for  any 
such  person  or  corporation  to  make  any  rebate 
or  reduction  from  such  tariff  in  favor  of  any 
person,  locality  or  corporation  which  shall  not 
be  made  in^favor  of  all  other  persons,  localities 
or  corporations  by  a  change  in  such  published 
rates,  except  as  may  be  allowed  by  the  Com' 
mission:  and  when  any  change  is  contemplated 
to  be  made  in  the  schedule  of  passenger  or 
freight  rates  of  any  railroad  by  the  Commis- 
sion, said  Commission  shall  give  the  person  or 
corporation  operating  or  managing  said  railroad 
notice  in  writing,  at  least  ten  Hays  before  such 
change  of  the  time  and  place  at  which  such 
change  will  be  considered." 

Section  7  makes  it  unlawful  for  a  company 
to  grant  reductions  or  rebates  prohibited  by  the 
Act,  and  fixes  a  penalty  for  so  doing. 

Section  8  allows  reduced  rates  Tor  certain 
kinds  of  transportation. 

Section  0  is  as  follows: 

"Sec.  0.  Be  it  further  enacted,  That  it  shall  rg] 
be  the  duty  of  said  Commission  to  hear  alt  com- 
plaints made  by  any  person  against  any  such 
tariff  of  rates  so  approved,  on  the  ground  that 
the  same  in  any  respect  is  for  more  than  just 
compensation,  or  that  such  charges  or  any  of 
them  amount  to  or  operate  so  as  to  effect  unjust 
discrimination;  such  complaint  must  bein  writ- 
ing, and  specify  the  items  in  the  tariff  against 
which  complaint  is  made;  and  if  it  appears  to 
the  Commission  that  there  may  be  justice  in 
the  complaint,  or  that  the  matter  ought  to  be 
investigated,  the  Commission  shall  forthwith 
furnish  to  the  person  or  corporation  operating 
the  railroad  a  copy  of  the  complaint,  together 
with  notice  (which  said  notice  shall  be  served 
as  other  legal  process  is  now  required  by  law  to 
be  served  on  railroad  companies)  that  at  a  time 
and  place  stated  in  the  notice  the  tariff  as  to 
■aid  items  will  be  revised  by  the  Commission, 
110  U.S. 
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Slid  at  such  time  Rod  place  It  shall  be  the  duty 
of  the  Commission  to  hear  the  parties  to  the 
controversy  in  person  or  by  counsel,  or  both, 
and  such  evidence  as  may  be  ottered,  oral  or  In 
writing,  and  may  examine  witnesses  on  oath, 
conforming  to  the  mode  of  proceedings,  as 
nearly  as  may  be  convenient,  to  that  required 
of  arbitrators,  giving  such  time  and  latitude  to 
each  aide  and  regulating  the  opening  and  con- 
clusion of  any  argument  aa  the  Commission 
may  consider  best  adapted  to  arrive  at  the 
truth;  and  when  the  hearing  is  concluded  the 
Commission  shall  give  notice  ot  any  change 
deemed  proper  by  them  to  be  made,  to  the  per- 
son or  corporation  operating  the  railroad;  Pro- 
tided,  In  no  instance  shall  any  corporation,  rail- 
road or  person  be  criminally  or  civilly  liable  for 
the  making  of  any  charge  or  discrimination 
whatever,  if  the  same  is  not  in  violation  of  the 
tariff  of  charges  or  rules  and  regulations  pre- 
scribed by  the  Commission." 
Sections  10  and  11  are  unimportant  In  this 

The  remainder  of  the  statute  is  as  follows: 
"  Sec  13.  Be  it  further  enacted.  That  every 
person  or  corporation  operating  a  railroad  in 
Ibis  State  shall  furnish  the  said  Commission 
with  all  the  information  required  relative  to  the 
management  of  their  respective  lines,  and  per- 
il] ticularly  witb  copies  of  all  leases,  contracts  and 
agreements  for  transportation  with  express, 
sleeping-car  or  other  companies  to  which  they 
are  parties. 

"  Sec.  18.  Be  it  further  enacted,  That  every 
railroad  company  shall,  within  twenty-four 
hours  after  the  occurrence  of  any  accident  to  a 
train,  attended  with  serious  personal  injury  on 
any  portion  of  its  line  within  the  limits  of  this 
State,  give  notice  of  the  same  to  the  railroad 
commissioners  who,  upon  information  of  such 
accident,  may  repair  or  dispatch  one  or  more 
of  their  number  to  the  scene  of  said  accident, 
and  inquire  into  the  facta  and  circumstances 
thereof,  which  shall  be  recorded  in  the  minutes 
of  their  proceedings  and  embraced  in  their  an- 
nual report. 

•'  Sec.  14.  Be  it  farther  enacted.  That  the 
Commission  shall  make  annual  reports  to  the 
Governor  on  or  before  the  nrst  day  of  January 
In  each  year,  tor  transmission  to  the  Legisla- 
ture, of  their  doings  for  the  year  ending  on  the 
80th  day  of  September  next  preceding,  contain- 
ing such  facts  as  will  disclose  the  actual  work- 
ing of  the  railway  system  in  this  State,  and 
such  suggestions  aa  to  the  general  railroad  pol- 
icy of  the  State  as  may  seem  to  them  appro- 
Bee.  15.  Be  it  further  enacted.  That  It  shall 
be  the  duty  of  every  railroad  company  or  per- 
son operating  a  railroad  in  this  State  to  make 
quarterly  returns  of  the  business  of  said  rail- 
road to  the  Railroad  Commission  of  Mississip- 
pi, which  returns  shall  embrace  all  the  receipts 
and  expenditures  of  said  railroad,  and  be  made 
according  to  forms  furnished  by  the  said  mil- 
road  commissioners  for  that  purpose. 

"  Sec  16.  Be  it  furt/ier  enacted.  That  the 
quarterly  returns  herein  provided  shall  be  made 
as  aforesaid  within  thirty  days  after  the  end  of 
each  quarter  to  which  they  relate;  and  any 
railroad  company  or  persons  operating  any  rail- 
rood  In  this  state  which  shall  fail  or  refuse  to 
make  the  quarterly  returns,  as  provided  for  in 
IIS  II.  S. 
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In  this  Act,  shall  forfeit  to  the  State  of  Missis- 
sippi |60  for  every  day  of  such  refusal  or  neg- 

"See.  17.  Be  it  further  enacted.  That  the 
said  quarterly  returns  shall  be  sworn  to  by 
one  or  more  officers  of  said  company  or  of  the 

Ergons  operating  the  said  railroad,  who  has 
owledge    of  their    truth;   and  any  person     [811 


'<Rw' 


d  quarterly  reports  shall  be  guilty  of 


-._.  18.  Be  it  further  enacted.  That  it 
shall  be  the  duty  of  the  commissioners  to  In- 
spect the  depots  of  the  railroads  operated  In 
this  State,  and  see  that  at  least  one  comfortable 
and  suitable  reception  room  Is  provided  at  each 
depot  for  the  use  and  accommodation  of  per- 
sons desiring  and  awaiting  transportation  over 
their  line;  and  any  railroad  company  failing 
or  refusing  to  provide  such  room,  after  sixty 
days'  notice  from  the  commissioners  to  pro- 
vide the  same,  shall  be  liable  to  a  penalty  of 
not  less  than  990  for  each  day  they  so  fall  or 
refuse  to  provide  such  room;  and  said  railroad 
company  shall  keep  at  all  times  In  such  recep- 
tion rooms  a  bulletin  board  which  shall  show 
the  time  of  the  arrival  and  departure  of  trains; 
and  when  any  passenger  train  or  other  train 
for  transporting  passengers  is  delayed,  notice 
of  same  shall  be  made  on  said  bulletin  board 
for  the  information  of  passengers,  stating  aa 
nearly  as  can  be  ascertained  the  extent  of  the 
delay  and  probable  time  of  arrival. 

"Sec.  19.  Be  it  further  enacted.  Thai  the 
determination  of  every  matter  of  said  Commla- 
-'--  shall  be  in   writing;   and   proof   thereof 


whenever" any  matter  has  been  determined  by 
said  Commission,  In  the  course  of  any  proceed- 
ing before  it  relating  to  the  regulation  or  su- 
pervision of  any  railroad  in  this  State,  and 
coming  within  the  jurisdiction  of  such  Com- 
mission, proof  of  the  fact  of  such  determina- 
tion, duly  certified  as  aforesaid,  shall  be  re- 
ceived in  all  the  courts  of  this  State,  or  before 
any  officers  thereof.  In  all  civil  cases,  as  prima 
fade  evidence  that  such  determination  was 
right  and  proper;  and  the  record,  of  the  pro- 
ceedings of  said  Commission  shall  be  deemed  a 
Eublic  record  and  shall  at  all  reasonable  times 
s  subject  to  the  inspection  of  the  public. 
"  Sec.  20.  Be  it  further  enacted,  That  said 
Commission  or  any  one  of  said  commissioners 
may,  In  the  discharge  of  any  of  the  duties  im- 


s  under  oath,  In  all  r 

the  '  '" 

Commission  or  before  any  of  said  commission- 
ers or  before  any  officers,  to  any  matter  com- 
ing before  said  Commission,  he  shall  be  deemed 
guilty  of  perjury,  and  upon  conviction  thereof 
shall  be  punished  according  to  law. 

"Sec  21.  Be  it  further  enacted,  That  all 
summonses  for  witnesses  to  appear  before  said 
Commission  or  before  any  one  or  more  of  said 
commissioners,  and  notice  to  persons  or  corpo- 
rations, shall  be  issued  by  one  of  said  commis- 
sioners, and  be  directed  to  any  sheriff,  con- 
stable or  marshal,  of  any  city  or  town,  who 
shall  execute  the  s 


any  city  t.  ,     _. 
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make  due  return  thereof  M  directed  therein, 
under  the  penalties  prescribed  by  law  for  a  fail- 
ure to  execute  and  return  the  process  of  any 
court;  and  if  any  person  duly  summoned  to 
appear  and  testify  before  said  Commission  or 
before  any  one  or  more  of  said  commissioners 
shall  fail  or  refuse  to  appear  and  testify  with- 
out a  lawful  excuse,  or  shall  refuse  to  answer 
any  proper  question  propounded  to  him  by 
said  Commission  or  any  of  said  commissioners, 
or  if  any  person  shall  obstruct  said  Commission 
or  one  or  more  of  said  commissioners  In  the 
discharge  of  duty,  or  shall  conduct  himself  in 
a  rude,  disrespectful  or  disorderly  manner  be- 
fore said  Commission  or  any  of  them  deliber- 
ating in  the  discharge  of  duty,  such  person 
shall  be  deemed  guilty  of  a  misdemeanor  and, 
upon  conviction  thereof,  shall  be  fined  not  less 
than  $50  nor  more  than  $1,000. 

"  Sec.  32,  Be  it  further  enacted,  That  wit 
nesses  summoned  to  appear  before  said  Com- 
mission shall  be  entitled  to  the  same  per  diem 
and  milage  as  witnesses  attending  circuit 
court;  and  witnesses  summoned  by  said  Com- 
mission on  its  behalf  shall  be  paid  out  of  the 
state  treasury  on  warrants,  to  be  drawn  by  the 
auditor  upon  the  certificate  of  the  Commission, 
showing  the  amount  and  items  thereof  to  which 
such  witness  may  be  entitled;  and  witnesses 
summoned  for  any  railroad  shall  be  paid  by 
such  railroad. 

"  Sec.  23.  Be  itfurther  enacted.  That  if  any 
railroad  company  or  person  or  corporation  ope- 
rating any  railroad  in  this  State,  shall  violate 
any  of  the  provisions  of  this  Act,  or  the  tariff 
of  charges  as  fixed  by  such  Commission,  such 
31*]  company,  person  or  corporation  shall  be  liable 
to  a  penalty  of  $500  for  each  violation  not  oth- 
erwise provided  for;  and  such  penalty  may  be 
recovered  by  an  action  to  be  brought  in  the 
name  of  the  State  of  Mississippi  in  any  connty 
where  such  violation  may  occur,  or  Injury  "" 
wrong  be  done.  The  Commission  shall  im 
tutu  such  action  through  the  district  attorney 
of  the  proper  district;  and  no  such  suit  shall 
be  dismissed  without  the  consent  of  the  court 
and  of  said  Commission ;  and  if  any  district  at- 
torney shall  neglect,  for  thirty  days   *'~ 

lice,  to  bring  any  such  suit,  the  Coi 

may  direct  some  attorney  at  law  to  bring  the 


amount  collected;  and  the  district  attorney  shall 
not  interfere  in  such  suit,  and  the  same  shall 
not  be  dismissed  without  consent  as  aforesaid; 
Provided,  That  in  all  trials  of  cases  brought  for 
a  violation  of  any  tariff  of  charges,  as  fixed  by 
the  Commission,  it  may  be  shown  in  defense 
that  such  tariff  so  fixed  was  unjust. 

"Sec.  24.  Be  it  furtfter  enacted.  That  the 
remedies  hereby  given  shall  be  regarded  as  cu- 
mulative to  the  remedies  now  given  by  law 
against  railroad  corporations;  andthis  Act  shall 
not  be  construed  as  repealing  any  statute  giving 
such  remedies. 

*'  Sec.    25.  Be  it  furtlter  enacted.  That  the 
provisions  of  this  Act  shall  apply  to  and  include 
all  persons,  firms  and  companies,  and  all  as 
ciutions   of  persons,  whether  incorporated 
otherwise,  that  shall  operate  a  railroad  in  this 
Stale,  street  railways  excepted. 

"  Sec.  26.  Be  it  furt/ter  enacted.  That  here- 
after the  election  of  railroad  commissioners 


be  at  audi  time,  in  such  manner  and  for 
such  term  as  may  be  determined  by  the  Legifr 

"  Sec.  27.  Be  it  further  enacted,  That  the 
schedules  adopted  by  the  Commission  for 
charges   for  transportation   of  persons   and 

'eight  shall  not  be  enforced  against  any  rsil- 

>ad  in  this  State  before  the  first  day  of  May, 
A.  D.  1884. 

"Sec.  28.  Be  it  further  enacted.  That  this 
Act  shall  take  effect  and  be  in  force  from  and 
after  its  passage." 

On  the  15th  of  March,  1884,  the  following 
supplemental  Act  was  passed; 

"  Sec.  1.  Be  it  enacted  by  the  Legislature  of  i^y 
the  State  of  Miuittippi,  That  the  Act  en  titled 
'  An  Act  to  Provide  for  the  Regulation  of 
Freight  and  Passenger  Rates  on  Railroads  in 
this  State,  and  to  Create  a  Commission  to  Su- 
crose the  Same,  and  for  Other  Purposes,' 
.pproved  March  11,  1884,  shall  not  be  so  con- 
strued as  to  authorize  said   commissioners  to 


Ation  houses  In  any  case  where  in  their 
judgment  the  public  travel  does  not  make  it 
necessary;  nor  shall  said  Act  be  so  construed 
as  to  require  said  Commission  to  investigate  or 
call  upon  any  railroad  company  for  rates  of 
charges  in  transportation  or  travel  from  any 
point  outside  of  this  State  to  points  outside  of 
this  State,  or  in  any  way  Interfere  with  such 
rates  of  charges." 

On  the  third  of  February,  1848,  the  Leg- 
islature of  Alabama  passed  an  Act  to  Incorpo- 
rate the  Mobile  and  Ohio  Railroad  Company, 
with  power  to  locate,  construct  and  finally  com- 
plete a  aingle,  double  or  treble  railroad  or  way 
from  some  suitable  point  in  the  City  of  Mo- 
bile, in  a  westerly  or  northwesterly  direction, 
to  the  west  line  of  this  State,  towards  the 
mouth  of  the  Ohio  River,  In  such  route  as  shall 
be  deemed  most  expedient;  and  to  transport, 
take  and  carry  property  and  persons  upon  said 
railroad  or  way  by  the  power  and  force  of 
steam,  of  animals  or  of  any  other  mechanical 
or  other  power,  or  any  combination  of  them 
which  said  company  may  choose  to  apply;  and 
with  permission  to  make  any  lawful  contract 
with  any  other  railroad  corporation  in  relation 
to  the  business  of  said  company,  and  also  to 
make  joint  stock  with  any  other  railroad  cor- 
poration. 

The  immediate  government  and  direction  of 
the  affairs  of  the  company  was  vested  in  a 
hoard  of  directors  to  be  chosen  by  the  stock- 
holders, and  by  section  7  it  was  provided; 
"That  the  directors  shall  have  full  power  to 
make  and  prescribe  such  by-laws,  rules  and 
regulations  as  they  shall  deem  needful  and 
proper,  touching  the  disposition  and  manage- 
ment of  the  stock,  property,  estate  and  effects 
of  said  company,  not  contrary  to  this  charter 
or  the  laws  of  this  State  or  of  the  United  Slates; 
the  transfer  of  shares,  the  duties  and  conduct 
of  their  officers  and  servants,  touching  the  elec-  _,«■ 
tion  of  and  meeting  of  the  directors;  and  all  t9 
matters  whatsoever  which  may  appertain  to  the 
concerns  of  said  company." 

Section  12  is  as  follows: 

"Sec  12.  And  be  it  further  enacted,  That  it 
shall  be  lawful  for  the  company  hereby  incor- 
porated from  time  to  time  to  fix,  regulate  and 
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roceive  the  loll  end  charges  by  them  to  be 
ceived  for  transportation  of  persons  or  property 
on  their  railroad  or  way  aforesaid,  hereby  au- 
thorized to  be  constructed,  erected,  built  or 
used,  or  upon  any  port  thereof." 


porate  the  Mobile-  and  Ohio  Railroad  Com- 
pany." This  Act,  after  reciting  the  incorpor- 
ation of  the  company  In  Alabama,  and  setting 
out  Unit  Act  of  incorporation  in  full,  "the  same 
as  prinict  in  Alabama,"  and  also  reciting  that 
Mississippi  was  desirous  to  aid  in  accomplish. 
log  the  object  of  the  said  Act,  proceeded  of 
follows: 

"Sec.  1.  Beit  enacted  by  the  LcgMatvrt  oj 
the  State  of  MiuitMppi,  That  the  railroad  de- 
scribed in  the  above  recited  Act  be  extended  in 
the  State  of  Mississippi,  from  the  Alabama  line 
to  the  State  of  Tennessee,  in  such  direction  and 
on  such  a  route  as  shall  be  deemed  most  expe- 
dient: nnd  that  as  to  said  extension  there  ia 
granted  to  the  sold  Mobile  and  Ohio  Railroad 
Company,  when  organized,  the  same  rights, 
powers  and  privileges  as  are  granted  to  ft  with- 
in the  Slate  of  Alabama  by  the  said  Act;  sub- 
ject, however,  to  the  same  and  simitar  condi- 
tions, restrictions,  modifications  and  provisions 
as  are  in  said  Act  above  recited,  contained  and 
set  forth,  excepting  the  provision  contained  In 
section  15  of  said  Act;  and  the  said  Act  is  here- 
by concurred  in  and  adopted  within  the  State 
of  Mississippi  in  reference  lo  the  said  railroad 
a*  extended,  and  in  reference  to  the  said  Mobile 
and  Ohio  Railroad  Company,  with  the  excep- 
tion of  that  portion  contained  in  section  15,  as 
before  stated:  Provided,  That  in  case  of  per. 
sons  absent  or  unknown,  whose  lands  may  be 
condemned  pursuant  to  sections  7,  8  and  9  of 
said  recited  Act,  the  placing  of  the  amount  of 
the  damages  assessed  to  the  credit  of  the  owner, 
In  the  bands  of  the  state  treasurer,  shall  be  taken 
aa  payment,  and  on  sucb  owner  appearing  or 
T]  tendering  satisfactory  evidence  of  his  claim 
thereto,  such  damages  shall  be  paid  him  by  the 
treasurer  on  the  warrant  of  the  auditor  of  pub- 
lic accounts.  " 

The  excepted  section  related  to  taxation,  and 
•8  to  this  a  different  provision  was  made  In 
Mississippi  from  that  in  the  Alabama  charter 
Power  was  also  given  the  company  to  cross  the 
tracks  of  other  railroads  in  Mississippi;  and 
some  slight  changes  were  made  In  the  provis- 
ion for  depositing  the  amount  of  damages  as- 
sessed upon  the  condemnation  of  property  for 
the  use  of  the  company.  Otherwise  the  char- 
ters of  the  company  in  these  two  States  were 
substantially  identical. 

On  the  same  day,  February  28,  1848,  the 
Legislature  of  Tennessee  passed  "An  Act  to 
Incorporate  tbe  Mobile  and  Ohio  Railroad  Com- 
pany and  tbe  Tennessee  Central  Railroad  Com- 
pany/'   This  Act  began  as  follows: 

"Whereat,  It  appears  to  this  Genera]  Assem- 
bly, from  the  memorial  of  Jonathan  Emanuel, 
President,  and  George  N.  Stewart,  Sidney 
Smith,  Moses  Waring,  Charles  Lo  Baron,  ana 
8.  Griffith  Fisher,  directors  of  the  Mobile  and 
Ohio  Railroad  Association,  tbat  a  company  has 
been  organized  at  Mobile,  in  (be  State  of  Ala- 
buna,  for  tbe  purpose  of  constructing  a  rail- 
road from  Mobile  to  the  Tennessee  River,  and 
from  thence  to  a  suitable  point  near  the  mouth 
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of  tbe  Ohio  River,  for  which  purpose  said 
board  of  president  and  directors  have  applied  to 
this  Genera]  Assembly  for  tbe  passage  of  such 
a  law  as  may  be  necessary  to  authorize  the  con- 
struction of  said  road  through  the  State  of  Teu- 

"  And  Kfiereai,  it  Is  deemed  a  matter  of  vital 
Importance  to  this  State  that  a  direct  com- 
munication by  railroad  to  the  Gulf  of  Mexico 
be  established:  Therefore, 

"Sec  1.  lie  it  enacted  by  lite  General  Attembly 
of  the  State  of  Tennetiee,  Tbat  tbe  said  Jona- 
than Emanuel,  President,  and  tbe  said  George 
N.  Stewart,  Sidney  Smith,  Moses  Waring, 
Charles  Le  Baron,  and  8.  Griffith  Fisher,  di- 
rectors, and  their  associates,  who  shall  be  tbe 
stockholders  of  said  company,  and  their  suc- 
cessors, under  the  name  and  style  of  'The 
Mobile  and  Ohio  Railroad  Company.'  are 
hereby  declared  to  be  a  body  corporate  and 
politic  under  tbe  laws  of  Tennessee,  with  suc- 

for  five  hundred  years,  and  a  common  \_a\t 

property  and 

I  quality;  and 

the  same  toalfen,  transfer  and  dispose  of, 

as  may  be  necessary  to  carry  into  effect  tbe 
main  object  of  this  charter,  which  is  hereby 
declared  to  be  tbe  construction,  use  and  main- 
tenance of  a  railroad  from  Mobile,  In  the  State 
of  Alabama,  to  some  point  on  the  Mississippi  or 
Ohio  River,  near  the  mouth  of  the  Ohio,  pass- 
ing through  the  Stale  of  Tennessee." 

The  remainder  of  the  Act  relates  to  the 
powers  and  privileges  of  tbe  company  in  Ten- 

On  the  28th  of  February,  1848.  the  General 
Assembly  of  Kentucky  passed  on  Act  "lo  au- 
thorize the  Mobile  and  Ohio  Railroad  Company 
to  extend  their  railroad  from  the  south  bound- 
ary line  of  the  State  of  Kentucky  to  the  Mis- 
sissippi or  Ohio  Rivers,"  aa  follows: 

"Sec.  1.  Be  it  enacted  by  the  General  Attem- 
bly of  Hit  Commonwealth  of  Kentucky,  That  the 
Mobile  and  Ohio  Railroad  Company,  when 
formed  under  the  Act  of  the  General  Assembly 
of  the  State  of  Alabama,  approved  February 
3,  1848,  entitled  'An  Act  to  Incorporate  the 
Mobile  and  Ohio  Railroad  Company,'  shall  be 
allowed  the  privilege  of  making  any  necessary 
reconnaissance  and  survey  for  tbe  purpose  of 
ascertaining  tbe  most  eligible  route  for  extend- 
ing the  Mobile  and  Ohio  Railroad  to  any  point 
upon  the  Mississippi  or  Ohio  Rivers  in  this 
Stale. 

Sec.  S.  Be  it  further  enacted,  That  aa  soon 

aid  route  and  point  shall  be  ascertained,  tbe 
said  Mobile  and  Ohio  Railroad  Company  shall 
be  allowed  the  right  of  way  for  tbe  extension 
and  construction  of  their  said  railroad  from  tbe 


and  tbat  they  shall  be  entitled  to  all  tbe  privi- 
leges, rights  and  immunities,  and  subject  to  all 
such  restrictions,  ax  are  granted,  made  and  pre- 
scribed for  the  lienefit,  government  and  direc- 
tion of  said  Mobile  and  Ohio  Railroad  Company 
within  the  State  of  Alabama  by  the  Act  above 
described." 

On  the  20th  of  September,  1860,  Congress 
passed  "An  Act  granting  tbe  right  of  way  and 
making  a  grant  of  land  to  the  States  of  Illinois,  1318 
Mississippi  and  Alabama,  in  aid  of  the  con- 
struction of  a  railroad  from  Chicago  to  Mobile." 
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This  Act  provided  "tlmltlie  said  railroad  and 
branches  shall  be  and  remain  a  public  highway 
for  tho  use  of  the  Government  of  the  United 
States,  free  from  toll  or  other  charges,"  and 
"that  the  United  States  mail  shrill  at  all  times 
he  transported  on  the  said  railroad,  under  the 


These  lands  were  transferred  by  Alabama 
and  Mississippi  to  the  Mobile  and  Ohio  Rail- 
road Company  in  1850  and  1661;  and  in  1869 
Congress  idtin  ed  and  confirmed  the  grants  and 
extended  the  time  for  building  the  road. 

The  case  was  heard  on  demurrer  to  the  bill. 
The  circuit  court  rendered  a  decree  allowing 
the  injunction,  and  from  that  decree  this  ap- 
peal was  taken. 
[3241  The  argument  iu  support  of  the  decree  be- 
low is: 

1.  That  the  statute  under  which  the 

miasionera  are  to  act  impairs  the  obligation  of 
the  charter  contract  of  the  Mobile  and  Ohio 
Railroad  Company; 

2.  That  it  is,  so  far  as  that  company  is 

corned,  a  regulation  of  commerce  among  the 
States; 

3.  That  it  denies  the  company  the  equal  pro- 
tection of  the  laws  and  deprives  It  of  its  prop- 
erty without  due  process  of  law; 

4.  That  it  confers  both  legislative  and  Judi- 
cial powers  on  the  Commission,  and  is  thus  re- 
pugnant to    the  Constitution  of    Mississippi; 

0.'  That  it  is  void  on  its  face  by  reason  of  its 
inconsistencies  and  uncertainties. 

These  several  positions  will  be  considered  In 
their  order. 

1.  The  provisions  of  the  charter  on  which 
the  claim  of  contract  rests  are  found  in  sections 
1,  7  and  12,  as  follows; 

"Sec.  1.  And  the  said  company  is  herebv 
authorized  and  empowered  •  •  •  to  transport, 
r 325 1  toke  flnd  carrT  Property  and  persons  upon  said 
L  '  railroad  or  way,  by  the  power  and  force  of 
steam,  of  animals  or  of  any  other  mechanical 
or  other  power,  or  any  combination  of  them 
which  the  company  may  choose  to  apply." 

"  Sec  7.  That  the  directors  shall  hare  full 
power  to  make  and  prescribe  such  by-laws, 
rules  and  regulations  as  they  shall  deem  need- 
ful and  proper  touching  the  disposition  and 
management  of  the  stock,  property,  estate  and 
effects  of  said  company,  not  contrary  to  this 
charter  or  the  laws  of  this  State  or  of  the  United 
States;  the  transfer  of  shares,  the  duties  and 
conduct  of  their  officers  and  servants,  touch- 
ing the  election  of,  and  the  meeting  of  the  di- 
rectors; and  all  matters  whatsoever  which  may 
appertain  to  tbe  concerns  of  said  company," 

"Sec.  13.  Tbatitahallbelawfulfortbecom- 
pany  hereby  incorporated  from  time  to  time  to 
fix,  regulate  and  receive  the  toll  and  charges 
by  them  to  be  received  for  transportation  of 
persons  or  property  on  their  railroad  or  way 
aforesaid,  hereby  authorized  to  be  constructed, 
erected,  built  or  used,  or  upon  any  part  there- 
of." 

From  this  it  is  claimed  that  the  State  granted 
to  the  company  for  tbe  full  term  of  Its  corpor- 
ate existence,  that  is  to  say,  forever,  tbe  right 
of  managing  its  own  affairs  and  regulating  its 
charges  for  the  transportation  of  persons  and 
property  free  of  all  legislative  control. 
648 


unless  restrained  by  some  contract  in  the  char- 
ter, or  unless  what  la  done  amounts  to  fl  regu- 
lation of  foreign  or  interstate  commerce. 
Baltimore  A  Ohio  R.  R.  (to.  v.  Maryland,  SI 
Wall.  458  [88 TJ.  8.  bk.  22.  L.  ed.  878];  C/rieago, 
Burlington  &  QuineyB.  R.  Co.  v.  Iowa,  Peik  v. 
Chicago  A  N.  W.R.  Oo.  and  Winona  and 
St.  Peter  R.  B.  Co.  t.  Blake,  94  U.  8.  165, 164, 
and  180  [Bk.  24,  L.  ed.  94,97  and  99];  Rvgglm 
v.  IUinoU,  106  U.  S.  681  [Bk.  27.  L.  ed.  815]. 
This  power  of  regulation  isa  power  of  govern- 
ment, continuing  In  Its  nature;  and  if  it  can 
be  bargained  away  at  all  it  can  only  be  by 
words  of  positive  grant  or  something  which  is 
in  law- equivalent.  If  therelsresBonabledoubt, 
it  must  be  resolved  in  favor  of  the  existence  [8S6] 
of  the  power.  In  the  words  of  Chief  Jutiiee 
Marshall,  in  Pnmaenee  Bank  v.  Billing*.  4  Pet 
560  [29  U.  S.  bk.  7,  L.  ed.  955],  "  Its  abandon- 
ment ought  not  to  be  presumed  in  a  case  in 
which  the  deliberate  purpose  of  the  State  to 
abandon  it  does  not  appear."  This  rule  is  ele- 
mentary, and  the  coses  in  our  reports  where  It 
has  been  considered  and  applied  ere  numer- 
ous. Thus,  in  Providence  Bank  v.  Billing*  it 
was  held  that  the  incorporation  of  a  bank  with- 
out any  special  provision  for  taxation  did  not 
imply  a  contract  on  the  part  of  the  State  not 
to  tax  at  all.  In  Marie*  hirer  Bridge  v.  War- 
ren Bridge,  11  Pet.  419  [86  U.  S.  bk.  9.  L.  ed. 
778],  the  court  said  this  rule  of  construction 
was  not  confined  to  the  taxing  power,  and  ac- 
cordingly it  held  that  the  charter  of  a  toll- 


immediate  vicinity  which  would  materially  In- 
terfere with  Its  revenues.  In  delivering  the 
opinion  of  the  court,  Chief  Jtutioe  Taney  used 
this  language,  p.  548  [624]:  "  This  Act  of  In- 
corporation is  in  the  usual  form,  and  the  priv- 
ileges such  as  are  commonly  given  to  corpora- 
tions of  that  kind.  It  confers  on  them  the 
ordinary  faculties  of  a  corporation  for  the  pur 
pose  of  building  the  bridge,  and  establishes 
certain  rates  of  toll  which  the  company  are  au- 
thorized to  take;  this  is  tbe  whole  grant.  There 
is  no  exclusive  privilege  given  to  them  over 
the  waters  of  Charles  River,  above  or  below 
tbe  bridge;  no  right  to  erect  another  bridge 
themselves  nor  to  prevent  other  persons  from 
erecting  one;  no  engagement  from  the  State  that 
another  shall  not  be  erected;  and  no  undertak- 
ing not  to  sanction  competition,  nor  to  make 
improvements  that  may  diminish  its  Income." 
In  Minott  v.  P.  W,  &  B.  B.  II.  Co.,  known  as 
Xb&  Delaware  Railroad  Tax  Que,  18  Wall.  206 
[85  U.  S.  bk.  81,  L.  ed.  888],  it  was  held  that 
provision  in  the  charter  that  the  railroad  cr— 


its  capital  stock  of  1400.000,"  without  any 
words  "  indicating  the  intent  of  the  Legislat- 
ure that  no  further  or  different  tax  should 
be  subsequently  levied,"  was  not  sufficient 
to  show  a  contract  binding  the  State  not  to 
make  such  a  levy;  the  court  remarking  that 
"  The  surrender, when  claimed,  must  beshown 
by  clear  and  unambiguous  language  which  will  [3»T] 
admit  of  no  reasonable  construction  consistent 
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with  the  reservation  of  the  pov__.  ._.,  _ 
Bailey  v.  Magwire,  22  WalL  815  [89  D.  S.  bk. 
82,  L.ed.  8501,it  was  beid  that  a  clause  Id  a  char- 
ter which  subjected  a  corporation  to  taxation 
at  the  rate  assessed  by  the  State  on  other  real 
or  personal  property  of  like  value,  did  not  re- 
lieve the  company  from  taxation  for  other 
than  state  purposes.  And  here  the  court  said: 
"  Silence  on  such  a  subject,"  that  Is  to  say, 
taxation  for  other  purposes,  "  cannot  be  con- 
strued as  a  waiver  of  the  right  of  the  State  in 
this  regard.  There  must  be  something  said 
which  is  broad  enough  to  show  clearly  that 
the  Legislature  intended  to  relieve  the  corpora- 
tion from  a  part  of  the  burdens  borne  by  other 
real  or  personal  property."  In  Fertilising 
Company  v.  Hyde  Pari,  97  TJ.  S.  660  [Bk.  3*. 
L.  oii.  1086],  it  appeared  that  a  company  had 
been  Incorporated  with  authority  to  establish 
and  maintain  for  fifty  years,  "  chemical  and 
other  works  at  the  place  designated  *  *  *  for 
the  purpose  of  manufacturing  and  converting 
dead  animals  and  other  animal  matter  into  an 
agricultural  fertilizer,  or  into  other  chemical 
products,  by  means  of  chemical  or  other  pro- 
cesses:" but  this  court  held  that  the  State  was 
Dot  thereby  prevented  from  causing  the  works 
to  be  abated  in  case  they  should,  within  the 
time  of  the  charter,  become  a  public  nuisance 
because  of  the  growth  of  population  in  the 
neighborhood;  and  amongthe  reasons  assigned 
was  the  absence  from  the  charter  of  any  ex- 
press exemption  of  the  company  from  the  ope- 
ration of  the  powers  of  the  State,  applicable  to 
its  existing  condition  for  the  time  being,  In 
Neaton  v.  Oomrt.  100  TJ.  8.  M8  [Bk.  25,  L.  ed. 
710],  the  seat  of  Justice  of  a  county  had  been 
fixed  at  Canfield,  but  the  statute  by  which  this 
was  dono  provided  "  that  before  the  seat  of 
Instice  shall  be  considered  permanently  estab- 
lished at  Canfield,"  the  citizens  should  donate 
a  lot  and  make  certain  provisions  for  the  erec- 
tion of  public  buildings  thereon.  The  citizens 
complied  with  all  the  requirements  of  the  law, 
and  the  seat  of  Justice  remained  undisturbed  at 
the  place  where  it  had  been  "permanently  es- 
tablished "  until  187*,  when  a  law  was  passed 
for  its  removal  to  another  town.  The  citizens 
of  Canfield  then  caused  a  bill  to  be  filed  for  an 
Injunction  restraining  the  county  commission- 
ers from  effecting  the  removal,  on  the  ground 
that  the  original  Act  and  what  was  done  un- 
der It  constituted  an  executed  contract  on  the 
part  of  the  State  that  the  seat  of  justice  should 
remain  forever  at  Canfield  and  the  later  Act 
impaired  the  obligation  of  that  contract;  but 
this  court  held  otherwise,  saying,  among  other 
things:  "If  the  Legislature  had  intended  to  as- 
sume an  obligation  that  It  should  be  kept  there 
In  perpetuity,  it  is  to  be  presumed  it  would 
have  said  so.  We  cannot,  certainly  not  in  this 
case,  interpolate  into  the  statute  a  thing  so  im- 
portant which  it  does  not  contain." 

The  cases  in  which  it  has  been  held  that  a  con- 
tract was  entered  into  are  equally  Instructive. 
Thus  In  Gordon  v.  Appeal  Tax  Court,  8  How.  138 
[44  D.  S,  bk.  11,  L.  ed.  529],  the  statute  was: 
f-  That  npon  any  of  the  banks  in  this  State  com- 
plying with  the  conditions  of  this  Act.the  faith 
of  the  State  is  hereby  pledged  not  to  Impose 
any  future  tax  or  bonus  on  the  said  banks  dur- 
ing the  continuance  of  their  charters  under 
this  Act."  In  Slate  Bank  of  Ohio  v.  Enoop,\n 
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How.  869  [57  U.  8.  bk.14,  L.  ed.  B77],the  pro- 
vision was  that  each  bank  organized  under  the 
Act  should  semi-annually,  on  the  days  desig- 
nated for  declaring  dividends,  set  off  to  the 
State  6  per  cent  on  the  profits,  deducting  there- 


id  ascertained  losses  for 
which  sum  or 
amount  so  set  off  shall  be  in  lieu  of  all  taxea 
to  which  the  company,  or  the  stockholders 
therein,  would  otherwise  be  subject,  and  from 
the  judgment  that  this  was  a  contract  of  ex- 
emption from  any  further  exercise  of  the 
power  of  taxation  three  Justices  dissented. 
In  Bridge  Proprietor!  v.  Hobokm  Co.  1  Wnjt 
116  [68  TJ.  8.  bk.  17,  L.  ed.  571],  the  words 
of  exclusion  were  "  that  It  should  not  be  law- 
ful for  any  person  or  persons  whatsoever  to 
erect,  or  cause  to  be  erected  (within  certain 
specified  limits),  any  other  bridge  or  bridges 
over  or  across  the  said  river."  In  Borne  of 
the  FriendUn  v.  Bourn,  8  Wall.  480  [75  U.  8. 
bk.  19,  L.  ed.  495],  tile  provision  was  that  all 
property  of  said  corporation  shall  be  exempt 
from  taxation,  and  that  a  certain  existing  stat- 
ute to  the  effect  that  every  Act  of  incorpora- 
tion should  be  subject  to  alteration  and  repeal 
"  ahall  not  apply  to  this  corporation.'' 

Such  being  the  rule  and  such  its  practical 
operation,  we  return  to  the  special  provisions 
of  the  charter  on  which  this  case  depends,  and 
find:  first,  the  authority  given  the  corporation 
to  carry  persons  and  property.  This  of  Itself 
Implies  authority  to  charge  a  reasonable  sum 
for  the  carriage.  In  this  way  the  corporation 
was  put  in  the  same  position  a  natural  person 
would  occupy  if  engaged  In  the  same  or  like 
business.  Its  rights  and  Its  privileges  in  Its 
business  of  transportation  are  just  what  those 
of  a  Datura]  person  would  be  under  like  cir- 
cumstances; no  more,  no  leas.  The  natural 
person  would  be  subject  to  legislative  con- 
trol as  to  the  amount  of  his  charges.  So 
must  the  corporation  be.  That  was  decided 
in  Baltimore  <6  Ohio  B.  B.  Co.  v.  Maryland; 
Chicago,  Burlington  A  Quiney  R.  B.  Co.  v. 
Iowa;  Peikt.  Chicago  A  aorthweitern  Railway 
Co.;  Winona  A  St.  Peter  R.  B.  Co.  t.  Blake; 
and  RuggUi  v.  IBinoit,  evpra. 

Next  follows  the  power  of  the  directors  to 
make  by-laws,  rules  and  regulations  for  the 
management  of  the  affairs  of  the  company,  but 
it  is  expressly  provided  that  such  by-laws,  rules 
and  regulations  shall  not  be  contrary  to  the 
laws  of  the  State.  This  we  held,  in  Rvggln  t. 
UlinoU,  Included  laws  in  force  when  the  char- 
ter was  granted  and  those  which  came  into 
operation  afterwards  as  well.  It  la  true  that 
the  clause  which  thus  limits  the  power  of  the 
directors  is  found  in  the  middle  of  the  sentence 
which  confers  the  power,  but  it  clearly  was  in- 
tended to  refer  to  everything  that  might  be 
done  in  this  way  "  touching  *  "  *  all  matters 
whatsoever  that  may  appertain  to  the  concerns 
of  said  company."  There  is  nothing  here, 
therefore,  which  in  any  manner  implies  a  con- 
tract on  the  part  of  the  State  to  exempt  the 
company  from  the  operation  of  laws  enacted 
within  the  scope  of  legislative  power  for  the 
regulation  of  the  business  In  which  it  is  author- 
ized to  engage. 

The  case  turns  consequently  on  section  19, 
which  la  "  that  It  shall  be  lawful  for  the  com- 
pany *  **  from  time  to  time  to  fix,  regulate 
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sod  receive  the  toll  and  charges  by  them  to  be 
received  for  transportation,"  etc.  This  would 
have  been  Implied  from  the  rust  of  the  charter 
If  there  had  been  no  such  provision:  and  It  is 
argued  that  unless  it  had  been  intended  to  sur- 
render the  power  of  control  over  fares  and 
freights,  this  section  would  not  have  been  in- 
serted. The  argument  concedes  that  the  power 
t  of  the  company  under  thissection  is  limited bv 

*a°i  the  rule  of  the  common  law  which  requires  all 
charges  to  be  reasonable.  In  ifunn  v.  IllinoU, 
and  Chicago-  Burlington  <t  Quinoy  B.  B.  Co.v. 
Iowa  this  court  decided  that  as  to  natural  per- 
sons and  corporations  subject  to  legislative  con- 
trol, tbe  State  could,  in  cases  like  this,  fix  a 
maximum  beyond  which  any  charge  would  be 
unreasonable;  and  that  such  maximum  when 
fixed  would  be  binding  on  the  courts  in  their 
adjudications,  as  well  as  on  the  parties  fn  their 
dealings.  The  claim  now  la  that  by  section  13 
the  State  has  surrendered  the  power  to  Hi  a 
maximum  for  this  company,  and  has  declared 
that  the  courts  shall  be  left  to  determine  what 
is  reasonable,  free  of  all  legislative  control. 
We  see  no  evidence  of  any  such  Intention. 
Power  Is  granted  to  fix  reasonable  charges,  but 
what  shall  be  deemed  reasonable  in  law  is  no- 
where indicated.  There  is  no  rale  specified 
nor  any  limit  set.  Nothing  whatever  is  said  of 
the  way  in  which  the  question  of  reasonable- 
ness is  to  be  settled.  All  that  is  left  as  It  was. 
Consequently,  all  the  power  which  the  State 
had  in  the  matter  before  the  charter.  It  retained 
afterwards.  The  power  to  charge  being  coupled 
with  the  condition  that  tbe  charge  shall  be  rea- 
sonable, the  State  is  left  free  to  act  on  the  sub- 
ject of  reasonableness  within  the  limits  of  its 
general  authority  as  circumstances  may  require. 
The  right  to  fix  reasonable  charges  has  been 
Granted,  but  the  power  of  declaring  what  shall 
be  deemed  reasonable  has  not  been  surrendered. 
It  there  had  been  an  intention  of  surrendering 
this  power  it  would  have  been  easy  to  say  so. 
Not  having  said  so,  the  conclusive  presumption 
is  there  was  no  such  intention. 

This  is  not  In  conflict  with  the  Judgment  of 
the  Supreme  Court  of  Mississippi  in  Railroad 
Commotion  v.  Yaeoo  A  Mitttttippi  Railroad 
Co. .  in  which  It  was  decided  that  the  power 
had  been  surrendered  in  favor  of  that  company 
because  in  that  charter  a  maximum  of  rates 
was  fixed.  In  the  opinion,  a  copy  of  which 
has  been  furnished  us  In  advance  of  its  publi- 
cation in  the  regular  series  of  reports,  the  court 
says  distinctly  that  "A  grant  in  general  terms 
of  authority  to  fix  rates  Is  not  a  renunciation 
of  the  right  of  legislative  control  so  as  to  secure 
reasonable  rates.  Such  a  grant  evinces  merely 
„ .  a  purpose  to  confer  power  to  exact  eompensa- 
B1J  tlon  which  shall  be  Just  and  reasonable.  It  Is 
only  where  there  is  an  unmistakable  manifesta- 
tion of  a  purpose  to  place  the  unrestricted  right 
in  the  corporation  to  determine  rates  of 


road  Commiaion  v.  NaUhex,  Jacknon  and  Col- 
umbia B.  B,  Co.  it  was  held  by  the  same  court 
that  the  charter  authority  For  tbe  company 
"  from  to  time  to  fix,  regulate  and  receive  tolls 
and  charges  by  them  to  De  received  for  trans- 
portation of  persons  and  property "  did  not 
amount  to  a  contract  of  exempt  ion,  and  tbe  com- 
mission was  allowed  to  proceed  under  tbe  law. 


i  Uxttxd  Statx*.  Oct. 

From  what  baa  thus  been  said  It  is  n 
inferred  that  this  power  of  limitation  o.  ___ 
latlon  Is  Itself  without  limit.    This  power  b 


der  pretense  of  regulating  fares  and  freights, 
the  State  cannot  require  a  railroad  corporation 
to  carry  persona  or  property  without  reward; 
neither  can  It  do  that  which  in  law  amounts  to 
a  taking  of  private  property  for  public  use 
without  lust  compensation,  or  without  due 
process  of  law.  What  would  have  this  effect 
we  need  not  now  say,  because  no  tariff  has  yet 
been  fixed  by  the  Commission,  and  the  statute 
of  Mississippi  expressly  provides  "that  In  all 
trials  of  cases  brought  for  a  violation  of  any 
tariff  of  charges,  as  fixed  by  the  commission, 
it  may  be  shown  in  defense  that  such  tariff  so 
fixed  is  unjust." 

It  Is  also  claimed  that  the  charter  contains  a 
contract  binding  tbe  State  to  allow  the  com- 
pany, at  all  times  and  in  all  ways,  to  manage 
its  own  affairs  through  Its  own  hoard  of  direct- 
ors; and  that  the  obligation  of  this  contract 
will  be  impaired  if  the  provisions  of  the  stat- 
ute are  enforced  by  the  commissi ouers.  As 
has  already  been  seen,  tbe  power  of  the  direct- 
ors Is  coupled  with  a  condition  that  their  man- 
agement shall  be  in  accordance  with  the  laws 
of  the  State.  This  undoubtedly  means  with 
such  taws  as  may  be  constitutionally  enacted 
touching  the  administration  of  the  affairs  of 
.,__ mL . '-lathe 

with 


tbe  company.     The  present  statute  requires  the 

' ry:  1,  to  furnub  the  commissioners  with 

if  Its  tariffs  for  all  kinds  of  transporta- 


tion; 3.  to  post  In  some  conspicuous  place  at 
each  of  its  depots  the  tariff  approved  by  the 
commissioners,  with  the  certificate  of  approval  [S8S 
attached;  8,  to  conform  to  the  tariff  as  approved 
without  discrimination  in  favor  of  or  against 
persons  or  localities;  4,  to  furnish  the  commis- 
sioners with  all  the  Information  they  require 
relative  to  the  management  of  its  line,  and  par- 
ticularly with  copies  of  all  leases,  contracts 
and  agreements  for  transportation  with  express, 
sleeping-car  or  other  companies  to  which  they 
are  parties;  B,  to  report  all  accidents  within  the 
limits  of  the  State  attended  with  any  serious 
personal  Injury;  6,  to  make  quarterly  returns 
of  its  business  to  the  commissioners,  which  re- 
turns shall  embrace  all  the  receipts  and  expen- 
ditures of  Its  railroad;  7,  to  provide  at  least 
one  comfortable  and  suitable  reception  room  at 
each  depot  for  the  use  and  accommodation  of 
persons  desiring  or  awaiting  transportation  over 
its  road;  and  8,  to  keep  at  all  times  In  such  re- 
ception rooms  a  bulletin  board  which  shall 
show  the  time  of  the  arrival  and  departure  of 
trains;  and  when  any  passenger  or  other  train 
for  transporting  passengers  is  delayed,  notice 
of  the  extent  of  tbe  delay  and  the  probable 
time  of  arrival  as  near  as  it  can  be  ascertained. 
The  second  and  third  of  these  requirement! 
relate  only  to  the  duty  of  the  company  to  keep 
Its  charges  within  the  limit  of  tbe  tariff  ap- 
proved by  the  commissioners  without  discrimi- 
nation In  favor  of  or  against  persons  or  locali- 
ties. The  first,  fourth  and  sixth  are  clearly 
intended  as  a  means  of  furnishing  the  commis- 
sioners with  the  information  necessary  to  en- 
able them  to  act  understanding^  In  fixing  the 
tariff.  Whcthorunder  these  provisions  the  com- 
pany can  be  required  to  make  report  of  or  give 
n       1UU.S. 
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sissippi  is  a  question  we  do  not  now  undertake 
to  decide.  The  second,  fifth,  seventh  and 
eighth  are  nothing  more  than  reasonable  police 
regulations  for  the  comfort,  convenience  and 
safety  of  those  traveling  upon  the  road  or  do- 
ing business  with  the  company  In  the  State. 

The  commissioners  have  power:  1,  to  ap- 
prove and  if  need  be  to  fix  the  tariff  of  charges 
for  trans  porta  lion,  both  of  persons  and  proper- 


ty of  the  times  and  places  when  and  where 
rsaai  propriety  of  a  change  in  existing  larifts  will  be 
1*hh»J  considered;  3,  to  entertain  complaints  made  by 
any  person  against  a  tariff  which  has  been  ap- 
proved, on  the  ground  that  the  same  is  in  any 
respect  for  more  than  a  Just  compensation,  or 
that  the  charges  amount  to  or  operate  so  as  to 
effect  unjust  discrimination  and,  after  due  no- 
tice to  the  company  and  proper  inquiry  had,  to 
make  any  changes  that  may  be  deemed  proper; 
4,  to  repair  to  the  scene  of  an  accident  within 
the  State  all  ended  with  serious  personal  Inju- 
ry, and  inquire  into  the  facts  and  circumstan- 
ces thereof,  to  be  recorded  in  the  minutes  of 
their  proceedings  and  embraced  in  the  annual 
report  they  are  required  to  make  to  the  Gov- 
ernor for  transmission  to  the  Legislature;  5,  to 
Inspect  the  depots  of  all  railroads  operated  in 
the  State  and  to  see  that  comfortable  and  suita- 
ble reception  rooms  are  provided;  and  6,  to  in- 
stitute ail  necessary  suits  for  the  recovery  of 
the  penalties  prescribed  by  the  statute  for  a  vi- 
olation of  its  provisions.  The  first  three  of  these 
relate  entirely  to  proceedings  for  fixing  charges 
and  supervising  the  tariff,  and  the  rest,  like  the 
correlative  requirements  of  the  company,  are 
mere  police  regulations  which  the  commission 
era  are  to  enforce.  All  this  comes  clearly  with' 
In  the  supervising  power  of  the  State  In  the  ad- 
ministration of  the  affairs  of  Its  domestic  cor- 
porations. 

We  conclude,  therefore,  that  the  charter  of 
the  company  contains  no  contract  the  obliga- 


2.  There  can  be  no  doubt  that  each  of  the 
States  through  which  the  Mobile  and  Ohio 
Railroad  passes  incorporated  the  company  for 
the  purpose  of  securing  the  construction  of  a 
railroad  from  Mobile,  through  Alabama,  Miss- 
issippi, Tennesseeand  Kentucky,  to  some  point 
near  the  mouth  of  the  Ohio  River,  where  it 
would  connect  with  another  railroad  to  the 
lakes,  and  thus  forma  continuous  line  of  inter- 
state communication  between  the  Gulf  of  Mex- 
ico in  the  south,  and  the  Great  Lakes  In  the 
north.  It  is  equally  certain  that  Congress 
aided  in  the  construction  of  parts  of  this 
line  of  road  so  as  to  establish  such  a  rou 
travel  and  transportation.  But  it  is  none  _ 
less  true  that  the  corporation  created  by  each 
(334]  State  Is,  for  all  the  purposes  of  local  govern- 
ment, a  domestic  corporation,  and  that  Its  rail- 
road within  the  State  is  a  matter  of  domestic 
concern.  Every  person,  every  corporation, 
everything  within  the  territorial  limits  of  a 
Stale  Is,  while  there,  subject  to  the  constitu- 
tional authority  of  the  State  Government. 
Clearly,  under  this  rule  Mississippi  may  gov- 
11*  U.  8. 


W7-M7 


era  this  corporation,  as  it  does  all  domestic  cor- 
porations, in  respect  to  every  act  and  every- 
thing within  the  State  which  is  the  lawful  sub- 
ject of  State  Government.  It  may,  beyond  all 
question,  by  the  settled  rule  of  decision  In  this 
court,  regulate  freights  and  fares  for  business 
done  exclusively  within  the  State,  and  it  would 
seem  to  be  a  matter  of  domestic  concern  to  pre- 
vent the  company  from  discriminating  against 
persons  and  places  In  Mississippi.  So  it  may 
make  all  needful  regulations  of  a  police  char- 
acter for  the  government  of  the  company  while 
operating  Its  road  in  that  jurisdiction.  In  this 
way  it  may  certainly  require  the  company  to 
fence  so  much  of  its  road  as  lies  within  the 
State;  to  stop  Its  trains  at  railroad  crossinn;  to 
slacken  speed  while  running  ha  a  crowded 
thoroughfare;  to  post  Its  tariffs  and  time  ta- 
bles at  proper  places;  and  other  things  of  a 
kindred  character  affecting  the  comfort,  the 
convenience,  or  the  safety  of  those  who  are  en- 
titled to  look  to  the  Slate  for  protection  against 
the  wrongful  or  negligent  conduct  of  others. 
This  company  la  not  relieved  entirely  from 
state  regulation  or  state  control  in  Mississippi, 
simply  because  It  has  been  Incorporated  by  and 
is  carrying  on  business'  in  the  other  States 
through  which  its  road  runs.  While  In  Miss- 
issippi it  can  be  governed  by  Mississippi  in  re- 
spect to  all  things  which  have  not  been  placed 
by  the  Constitution  of  the  United  States  within 
the  exclusive  jurisdiction  of  Congress;  that  la 
to  say,  using  the  language  of  this  court  In 
CardweH  v.  Bridge  Co.  118  U.  B.  310  [Bk.  28, 
L.  ed.  961],  "when  the  subjects  on  which  It  at 
exerted  are  national  In  their  character,  and  ad- 


Ing  can  be  done  by  die  government  of  II 

sippi  which  will  operate  as  a  burden  on  the  in- 
terstate business  oi  the  company  or  Impair  the 
usefulness  of  Its  facilities  for  interstate  traffic 
It  is  not  enough  to  prevent  the  State  from  act- 
ing, that  the  road  in  Mississippi  is  used  in  aid 
of  interstate  commerce.  Legislation  of  this  I33 
kind  to  be  unconstitutional  must  be  such  as 
will  necessarily  amount  to  or  operate  as  a  reg- 
ulation of  business  without  the  State  as  well  as 
within. 

The  Commission  Is  In  express  terms  prohib- 
ited by  the  Act  of  March  IS.  1884,  from  inter- 
fering with  the  charges  of  tfaecompany  forth* 
transportation  of  persons  or  property  through 
Mississippi  from  one  State  to  another.  The 
statute  makes  no  mention  of  persons  or  prop- 
erty taken  up  without  the  State  and  delivered 
within,  nor  of  such  aa  may  be  taken  up  within 
and  carried  without  As  to  this,  the  only  lim- 
it on  the  power  of  the  commissioners  is  the  con- 
stitutional authority  of  the  State  over  the  sub- 
ject. Precisely  all  that  may  be  done,  or  all 
that  may  not  be  done,  it  la  not  easy  to  say  In 
advance.  The  line  between  the  exclusive  power 
of  Congress  and  the  general  powers  of  the  State 
In  this  particular  Is  not  everywhere  distinctly 
marked;  and  it  Is  always  easier  to  determine 
when  a  case  arises  whether  It  falls  on  one  sfde 
or  the  other  than  to  settle  in  advance  the  bound* 


nothing.  There  Is  certainly  much  they  mar 
do  in  regulating  charges  within  the  State  which 
will  not  be  in  conflict  with  the  Constitution  of 
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stitutiona)  authority.  It  will  be  time  enough 
to  consider  what  may  be  done  to  prevent  il 
when  they  attempt  to  go  beyond. 

8.  General  statutes  regulating  the  use  ol  rail- 
roads In  a  Btate,  or  fixing  maximum  rales  of 
charges  for  transportation,  when  not  forbidden 
by  charter  contracts,  do  not  necessarily  deprive 
the  corporation  owning  or  operating  a  railroad 
within  the  State  of  Its  property,  without  due 
process  of  law  within  the  meaning  of  the  Four- 
teenth Amendment  of  the  Constitution  of  the 
United  States,  nor  take  away  from  the  corpo- 
ration the  equal  protection  of  the  laws.  Munn 
1.  III.  94  U.  8.  184,  185  and  Railroad  Co.  v. 
Richmond,  96  U.  S.  629  [Bk.  24,  L.  ed.  87, 
7871:  Spring  ValXey  Water  Work*  v.  Behottler, 
110  U.  S.  854  [Bk.  28,  L.  ed.  178],  The  great 
purpose  of  the  statute  now  under  consideration 
u  to  fix  a  maximum  of  charges  and  to  regulate 
in  some  matters  of  a  police  nature,  the  use  of 
railroads  in  the  State.  In  its  general  scope  It 
Is  constitutional  and  It  applies  equally  to  all 
persons  or  corporations  owning  or  operating 
railroads  in  the  State  No  preference  is  given 
to  one  over  another,  but  all  are  treated  alike. 


a  inquire,  for  this  suit  is  brought  to  pre- 
vent the  commissioners  from  giving  it  any  ef- 
fect whatever  as  against  this  company. 

4.  The  Supreme  Court  of  Mississippi  has  de- 
cided in  the  cases  of  Railroad  Commission  v. 
Yatoo  and  Mississippi  Railroad  Company,  and 
Railroad  Commission  v.  Natchez,  Jackson  and 
Columbia  Railroad  Company,  not  yet  officially 
reported,  that  the  statute  Is  not  repugnant  to 
the  Constitution  of  the  State  "in  that  it  creates 
a  commission  and  charges  it  with  the  duty  of 
supervising  railroads."  To  this  we  agree,  and 
that  it  is  all  that  need  be  decided  in  this  case. 
As  was  said  by  the  Supreme  Court  of  Missis- 
sippi, in  the  case  first  referred  to  above:  "Many 
questions  may  arise  under  it  not  necessary  to 
be  disposed  of  now,  and  we  leave  them  for  cr  - 
sideration  when  presented." 

5,  It  is  difficult  to  understand  precisely  ._ 
what  ground  we  are  expected  to  decide  that 
this  statute  is  to  Inconsistent  and  uncertain  as 
to  render  it  absolutely  void  on  its  face.  The 
statute  of  Tennessee  which  was  under  consid- 
eration in  LovisriUe  A  N.  R.  R.  Co.  v.  Bail- 
road  Commission  of  Tennessee,  19  Fed.  Rep. 
679,  is  materially  different  from  this  in  many 
respects.  That  case  was  decided  before  this 
statute  was  passed,  and  it  is  not  at  all  unlikely 
that  the  Legislature  of  Mississippi  made  use  of 
the  decision  in  framing  their  bill  so  as  to  avoid 
some,  If  not  all.of  the  objections  which.  In  the 
opinion  of  the  court,  were  fatal  to  what  had 
been  done  In  Tennessee.  The  argument  on  this 
branch  of  the  controversy  contains  much  that 
might  have  been  useful  if  addressed  to  the  Leg- 
islature while  considering  the  bill  before  its 
final  enactment;  but  we  find  nothing  is  It  to 
■how  that  the  statute  as  it  now  stands  is  alto- 
gether void  and  inoperative.  When  the  Com- 
mission has  acted  and  proceedings  are  bad  to 
enforce  what  it  has  done,  questions  may  arise 
aa  to  the  validity  of  some  of  the  various  provis- 
ions which  will  be  worthy  of  consideration,  but 
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The  decree  of  the.  Circuit  Court  ie  reversed  and 
the  cause  remanded  with  instructions  to  dismiss 
the  bill. 
True  oory.   Test; 

Janes  II.  McEenney,  Clerk,  Sup.  Court,  D.  8. 


Mr.  Justice  Harlsvn  dissenting: 

These  cases  are  unlike  that  of  Chicago,  Bur- 
lington <t  Quijicv  Railroad  Cb.v.  Toaa,  where 
the  charter  of  the  company  was  granted  ex- 
pressly subject  to  such  rules  and  regulations  as 
the  Legislature  might,  from  time  to  time,  enact 
and  provide;  or  of  Peik  v.  Chicago  A  Northwest- 
ern Bailway  Co.,  where,  at  the  time  the  railroad 
charter  was  granted,  the  State  Constitution 
provided  that  all  charters  of  corporations  mav 
be  altered  or  repeated  by  the  Legislature  at  any 
time  after  their  passage;  or  of  Winona  &  St.  Peter 
Railroad  Co.  v.  Blake,  94  U.  S.  160,  175,  180 
[Bk.  24,  L.  ed.  94, 98  and  09],  where  the  charter 
prescribed  no  limit  upon  the  legislative  power 
to  fix  rates  for  transportation,  and  conferred  no 
express  power  upon  the  company  to  fix  or  es- 
tablish such  rates  as  it  might  deem  proper. 
Different  questions  from  any  of  these  are  now 


The  Mobile  and  Ohio  Railroad  Company  was 
chartered  on  the  third  of  February,  1843,  by 
the  State  of  Alabama,  with  authority  to  con- 
struct and  maintain  a  railroad  from  the  City  of 
Mobile  to  the  west  line  of  that  Slate,  towards 
the  mouth  of  the  Ohio  River,  and  to  transport 
and  carry  property  and  persons,  under  such 
regulations  as  to  time  and  manner  as  its  board 
of  directors  might  establish.  It  was  also  in- 
vested by  its  charter  with  power,  "from  time 
to  time,  tojfe,  regulate  and  receive  the  toll  and 
charges  by  them  to  be  received  for  the  trans- 
portation of  persons  and  property  over  the  Hue 
of  railroad  hereby  authorized  to  be  constructed 
and  completed,  or  any  part  thereof."  §  12. 
The  Legislature  of  Mississippi,  in  the  tame 
month,  approved  of  the  Alabama  charter  (ex- 
cept in  certain  particulars  not  Important  to  be 
here  mentioned)  and  consented  to  the  extension 
of  the  rood  through  that  State  to  the  Tennes-  (3381 
see  line;  conferring  upon  the  company,  when  or- 
ganized, "the  same  rights,  powers,  and  privil- 
eges" that  were  granted  to  it  within  the  State 
of  Alabama.  Like  consent  was  given,  and 
similar  action  was  taken,  by  the  Stales  of  Ten- 
nessee and  Kentucky,  with  reference  to  the 
proposed  road  within  their  respective  limits. 

The  Illinois  Central  Railroad  Company  is  the 
lessee  of  the  Chicago,  St.  Louis  and  New  Or- 
leans Railroad  Company.  By  an  Act  of  the 
Legislature  of  Mississippi,  of  April  18,  1873, 
the  New  Orleans,  Jackson  and  Great  Northern 
Railroad  Company,  owning  a  line  of  railroad 
from  New  Orleans,  Louisiana,  to  Canton,  Mis- 
sissippi, and  the  Mississippi  Central  Railroad 
Company,  owning  a  line  running  from  the  lat- 
ter place  northward  to  Jackson,  Tennessee, 
were  authorized  to  consolidate  into  one  corpo- 
ration; the  latter  to  have  all  the  rights,  powers, 
privileges,  immunities  and  franchises  in  per- 
petuity, then  conferred  upon  the  constituent 
116  II.  S. 
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made  liable  to  a  penalty  of  $500  for  each  vio- 
lation, recoverable  'u  the  name  of  the  State. 

I  am  of  opinion  that  this  statute  Impairs  the 
obligation  of  the  contract  which  the  State  mad* 
with  these  companies,  in  this:  that  it  takes 
from  each  of  them  the  power  conferred  by  its  |340] 
charter,  of  fixing  and  regulating  rates  for  trans- 
portation within  the  limit  of  reasonableness; 
and  confers  upon  a  commission  authority  to  es- 
tablish, from  time  to  time,  such  rates  as  will 
give  a  fair  and  Just  return  on  the  value  of  such 
railroad,  Its  appurtenances  and  equipments, 
and  as  experience  and  business  operations  may 
show  to  be  just.  In  short,  the  companies  are 
placed  by  the  statute  in  the  same  condition  they 
would  occupy  if  their  charter  bad  not  conferred 
upon  them  the  power  to  fix  and  regulate  rates 
for  transportation.  The  whole  subject  of 
transportation  rates  Is  thus  remitted  to  the 
judgment  of  commissioners  who  have  no  pe- 
cuniary interest  whatever  In  the  management  of 
these  vast  properties,  and  who,  If  they  had  any 
sucb  Interest,  would  be  disqualified  under  the 
statute  from  serving;  and  who  are  required  to 
fix  rates,  according  to  the  value  of  the  proper- 
ty, without  any  reference  to  what  It  originally 
cost  or  what  It  had  cost  to  maintain  it  In  fit 
condition  for  public  use. 

It  Is  hardly  necessary  to  discuss  the  proposi- 
tion that  the  right  to  fix  and  regulate  rates  for 
transportation  within  the  limit  of  reasonable- 
ness was  and  Is  one  of  great  practical  value  to 
these  companies;  for  the  rates  so  fixed  would 
have  governed  the  conduct  of  parties  Inter- 
ested In  them,  unless  it  was  made  to  appear, 
affirmatively  and  In  some  legal  mode,  that  they 
were  unreasonable.  The  object  of  the  construc- 
tion of  the  roads  operated  by  these  companies 
was,  as  the  bill  avers  and  the  opinion  of  the 
court  admits,  to  establish  a  continuous  line  of 
interstate  communication  between  the  Gulf  of 
Mexico  and  the  Great  Lakes  of  the  North.  In 
the  accomplishment  of  that  object  the  entire 
country  took  a  deep  Interest;  for  Congress,  by 
grants  of  land  and  otherwise,  gave  those  enter- 


mica,  or  upon  either  of  them.    Such  . 

tlon  took  place  under  the  name  of  the 

Chicago,  St  Louis  and  New  Orleans  Railroad 
Company;  and  by  an  Act  of  February  38, 1878, 
was  ratified.  But  the  same  Act  provided  that 
It  should  be  of  no  force  or  effect  until  the  debt 
dne  the  State  from  the  Mississippi  Central 
Railroad  Company  was  adjusted  by  the  Chica- 
go, St  Louis  and  New  Orleans  Railroad  Com- 
pany. Subsequently,  by  an  Act  approved 
March  1,1888.  the  payment  of  this  debt  by  the 
latter  company  to- the  State  was  acknowledged; 
and  the  Chicago,  St.  Louis  and  New  Orleans 
Railroad  Company  was  declared  to  be  a  cor- 
poration of  Mississippi  "with  perpetual  suc- 
cession and,  as  such,  is  Invested  with  all  the 
rights,  powers,  privileges,  liberties,  and  fran- 
chises conferred  by  the  Act  to  which  this  Is  a 
supplement,  and  mpfdally  the  rights  and  pow- 
ers •  *  *  of  section  10  of  an  Act  entitled  'An 
Act  to  Incorporate  the  Mississippi  Railroad 
Company,'  approved  March  10,  1883. " 

The  tenth  section  of  the  Act  last  named,  to 
the  rights  and  powers  conferred  by  which  par- 
ticular reference  was  made,  is  In  these  words: 
"That  the  president  and  directors  be  and  they 
are  hereby  authorized  to  adopt  and  establish 
such  a  tariff  of  charges  for  the  transportation 
of  persons  and  property  a»  they  may  think 
proper,  and  the  some  to  alter  and  change  at 

The  amount  paid  to  the  State  by  the  Chica- 
go, St  Louis  and  New  Orleans  Railroad  Com- 
eny  on  account  of  the  debt  due  from  the 
ississippl  Central  Railroad  Company  was 
1168,978.83. 

It  Is  thus  seen  that  the  Mobile  and  Ohio 
Railroad  Company,  and  the  Chicago,  St  Louis 
and  New  Orleans  Railroad  Company,  were 
given  by  their  charters  the  power  to  fix  and 
regulate  rates  for  transportation  of  persons  and 
property  upon  their  respective  roads.  This 
power  was  of  course  not  without  limit;  for  the 
general  grant  of  the  franchises,  rights  and  privi- 
leges enumerated  In  these  charters  was  attended 
by  the  condition  which  the  law  always  implies 
In  such  cases,  that  the  charges  for  transporta- 
tion established  by  the  companies  shall  be  rea- 
sonable. 

The  Mississippi  Statute  of  1884  provides  for 
the  appointment  of  three  commissioners,  and 
invests  them  with  the  power  of  establishing 
(upon  the  basis  of  just  compensation,  and  the 
protection  of  persons,  localities  or  corporations 
against  unjust  discrimination)  a  tariff  of  charges 
for  the  transportation  of  persons  and  property 
on  any  railroad  owned  or  operated  in  that 
State.  The  commissioners  so  appointed  are  re- 
quired, in  ascertaining  such  compensation,  to 
take  Into  consideration  the  character  and  nature 
of  the  service  to  be  performed,  and  the  entire 
business  of  such  railroad,  together  with  its 
earnings  from  the  passenger  and  other  traffic; 
to  so  revise  these  tariffs  as  to  allow  a  fair  and 
Just  return  on  the  talue  of  such  railroad,  its  ap- 
purtenances and  equipments;  and  to  Increase 
or  reduce  the  rates  so  established  as  Justice  to 

the  public  and  each  of  said  railroad  companies  ,-., .,.  _. 

may  require,  and  as  experience  and  business  Istence?    When  they 
operations  may  show  to  be  just     Any  person,    — *-  ■ -l 


would  have 
supplied  the  money  necessary  to  establish  and 
maintain  these  lines  of  interstate  communica- 
tion had  they  supposed  that  the  States  through 
which  the  roads  were  extended  reserved  the 
right,  by  commissioners,  to  take  charge  of  the 
whole  matter  of  rates  and  abrogate,  at  their 
pleasure,  such  tariffs  of  charges  as  might  be  es- 
tablished by  the  companies  under  the  power,  1 
expresslyconferred,  of  fixing  and  regulating 
rates?  Would  they  have  risked  the  immense 
sums  invested  in  these  enterprises  had  the  char- 
ters of  the  companies  contained  a  provision  mak- 
ing rates  to  depend,  not  on  the  capabilities, 
wants  and  Interests  of  the  territory  to  be  sup. 
plied  with  railroad  service,  or  on  the  amount 
expended  in  constructing  and  maintaining  these 
roads,  but  on  their  talue  as  estimated  by  com- 
missioners, and  on  such  basis  as  the  latter,  from 
time  to  time,  might  deem  to  be  justified  by  ex- 
perience and  business  operations?  Their  value, 
upon  what  basis,  or  at  what  period  of  their  ex- 
istence? When  they  were  constructed  T  Or 
what  they  would  bring  at  a  sale  under  a  decree 
of  courtf  In  the  place  of  charter  provisions, 
under  which  rates  fixed  by  the  companies  would 
be  deemed  legal  until  the  contrary  was  made  to 
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appear,  the  statute  substitutes  a  system  under 
which  rates  established  by  a  Commission,  and 
by  it  increased  or  diminished  from  time  to  time, 
must  be  observed  by  the  companies,  unices  it  is 
made  to  appear,  affirmatively,  that  such  rates 
are  unjust,  officers  and  agents  of  the  companies, 
acting  in  conformity  with  express  provisions  of 
their  charters,  being  made  liable  to  heavy  pen- 
alties, unless  they  prove  that  the  Commission 
has  established  an  unjust  tariff  of  charges. 

The  court  concedes  that  the  power  which  the 
State  asserts,  by  the  Statute  of  1684,  of  limiting 
nntl  regulating  rates,  does  not  involve  the  power 
to  destroy  or  to  confiscate  the  property  of  these 
companies;  and,  consequently,  it  [a  said  the 
State  cannot  compel  them  to  carry  persons  or 
property  without  reward,  nor  do  that  which  in 
law  would  amount  to  a  taking  of  private  prop- 
erty for  public  use  without  just  compensation. 
And  reference  Is  made  to  that  clause  of  theslat- 
ute  which  provides  "  that  in  all  trials  of  cases 


in  defense  that  such  tariff  so  fixed  is  unjust." 
But  if  I  do  not  misapprehend  tbe  effect  of  tbe 
opinion,  it  means  lo  declare  that  where  the  tariff 
of  charges  fixed  by  the  commissioners  does  not 
certainly  work  the  destruction  or  confiscation 
of  these  properties,  or  amount  in  law  to  taking 
tbem  for  public  use  without  just  compensation, 
the  charges  so  established  muat  be  accepted  by 
142]  the  courts,  as  well  as  by  the  companies,  as  rea- 
sonable, and  therefore  not  be  held  or  treated  as 
unjust  in  any  prosecution  under  tbe  Act  for 
disregarding  such  tariff.  I  cannot  otherwise 
interpret  the  observation  that  the  Legislature 
may  establish  a  maximum,  any  charge  In  excess 
of  which  muat  be  deemed  by  the  courts  and  the 
parties  to  be  unreasonable. 

In  expressing  the  foregoing  views  I  would 
not  be  understood  aa  denying  the  power  of  the 
State  to  establish  a  Railroad  Commission,  or  to 
enforce  regulations  (not  inconsistent  with  the 
essential  charter  rights  of  the  companies)  in 
reference  to  the  general  conduct  of  their  mere- 
ly local  business.  My  only  purpose  is  to  ex- 
press tbe  conviction  that  each  of  these  compa- 
nies has  a  contract  with  the  State,  whereby  it 
is  exempted  from  absolute  legislative  control  as 
to  rales,  and  under  which  it  may,  through  its 
directors,  from  time  to  time,  within,  the  limit 
of  reasonableness,  establish  such  rates  of  toll 
for  tbe  transportation  of  persons  and  property 
as  they  deem   proper ;  such   rates   to   be   re- 

Sected  by  the  courts  and  by  tbe  public,  unless 
ey  are  shown  affirmatively  to  be  unreasona- 

« that 


ble. 
The  bill,  in  my  judgment,  makes  a 


n  imposing  upon  the 
defendants  any  such  tariff  of  charges  as  the 
statute  in  question  authorizes  tbem  to  establish 
in  reference  to  their  business  exclusively  with- 
in the  State  of  Mississippi.  As  tbe  court  with- 
holds any  expression  of  opinion  as  to  tbe  valid- 
ity of  the  statute  when  applied  to  interstate  com- 
merce, that  is,  to  the  transportation  of  persons 
and  property,  taken  up  out  of  the  State  and  put 
down  in  the  State,  or  taken  up  in  the  State  and 
put  down  out  of  the  State,  I  have  no  occasion 
to  discuss  that  question. 

For  the  reasons  slated,  I  dissent  from  the 
US 
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opinion  and  judgment  of  the  court  In  these 

True  copy.   Teat: 

James  H.  MoKonney,  Clerk,  Sup.  Court,  IJ.  BL 

Mr.  Jiutice  Field  dissenting: 

I  concur  with  Mr.  Juitiee  Harlan  that  the  Act 
of  Mississippi  impairs  the  obligation  of  the  con- 
tract contained  in  the  charter  originally  granted 
to  the  Mobile  and  Ohio  Railroad  Company  by 
Alabama.and  soon  afterwards  adopted  by  Alias-  .  ~,. 
issippi.  At  that  time  it  was  a  matter  of  great  '  ' 
public  interest  to  have  railway  communication 
between  the  Qulf  of  Mexico  and  the  Ohio  River, 
passing  through  Alabama,  Mississippi,  Tennes- 
see ana  Kentucky;  and  to  secure  it  these  States, 
by  legislative  Acta  passed  in  February,  1848, 
incorporated  the  company,  to  construct,  equip 
and  operate  a  railroad  from  Mobile  in  Alabama, 
to  a  point  opposite  Cairo  in  Illinois,  at  the  junc- 
tion of  the  Mississippi  and  Ohio  Rivera.  The 
road  was  to  run,  as  thus  seen,  many  hundred 
miles;  part  of  which  waa  in  a  country  sparsely 
settled  and  in  some  places  covered  by  almost 
irreclaimable  swamps.  It  would  require  sev- 
eral yearsand  the  expenditure  of  many  millions 
for  its  construction.  The  return  for  the  heavy 
investment  was  to  be  In  tbe  distant  future  when 
tbe  country  should  become  more  densely  popu- 
lated, and  its  resources  better  developed.  It 
was  a  difficult  matter  to  secure  the  neceasary 
capital  for  an  enterprise  so  costly  in  Its  charac- 
ter, so  remote  in  Its  completion,  and  so  uncer- 
tain in  Its  returns.  To  effect  this  the  several 
Acts  of  incorporation  authorized  the  president 
and  directors  of  tbe  company  to  adopt  and  es- 
tablish such  a  tariff  of  charges  for  the  transpor- 
tation of  persons  and  property  as  they  might 
think  proper,  and  to  alter  and  change  tbe  same 
at  pleasure.  The  bill  alleges,  and  the  allegation 
must  be  taken  aa  true  on  the  demurrer,  that  it 
was  also  understood  by  all  parties  that  when 
the  road  was  completed  it  should  be  managed 
by  officers  selected  by  the  stockholders ;  and 
adds  that  this  right  of  selecting  its  officers  and 
of  charging  and  receiving  what  it  should  fix  aa 
its  tariff  was  not  only  a  material  part  of  the 
contract,  but  was  the  sole  inducement  or  con- 
sideration upon  which  it  was  entered  into  by 
the  company. 

Certainly  no  one  will  deny  tbat  the  right  to 
adopt  a  rale  of  charges,  subject,  as  such  rata 
always  is,  to  the  condition  that  they  shall  be  rea- 
sonable, was  of  vital  importance  10  the  compa- 
ny. Without  that  concession  no  one  acquainted 
with  the  difficulties,  expenses  and  hazards  of 
the  projected  enterprise  can  believe  that  it  would 
have  been  undertaken.  It  was  certainly  the  ex- 
pectation of  the  constructors  of  the  road  tbat 
they  should  be  allowed  to  receive  compensation  [S**J 
having  some  relation  to  its  cost.  But  the  Act 
of  Mississippi  allows  only  such  compensation 
as  parties  appointed  by  the  Legislature,  not  in- 
terested in  the  property  nor  required  to  possess 
any  knowledge  of  tbe  intricacies  and  difficulties 
of  the  business,  shall  determine  to  be  a  fair  re- 
turn on  the  value  of  the  road  and  its  appurte- 
nances, though  that  may  be  much  less  than  the 
original  cost.  Within  the  last  few  years  such 
have  been  tbe  Improvements  in  machinery,  and 
such  the  decline  in  the  cost  of  materials,  that  it 
is  probably  less  expensive  by  one  third  to  build 
and  equip  the  road  now  than  it  waa  when  the 
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ieve  that  they 
_>r  proceeded  with  It,  had  they  been  Informed 
that,  notwithstanding  their  vast  outlays,  they 
should  only  be  allowed,  when  it  was  finished, 
to  receive  a  fair  return  upon  its  value,  however 
much  less  than  coat  that  might  be? 

Under  the  charter  the  company  could  make 
such  reasonable  discriminations  in  its  charges 
dependent  upon  the  amount  of  business  done, 
the  character  of  the  material  transported,  the 
existence  of  competitive  lines  or  points,  as  " 
interest  might  suggest,  and  which  to  some  < 
tent  are  indispensable  to  the  successful  mi 
agement  of  the  business  of  ever;  railway  CO 
pony.  Differences  in  the  bulk  of  property  of 
the  same  weight,  differences  in  value  and  In 
liability  to  breakage  or  decay,  exact  different 
degrees  of  care  and  speed  in  its  transportation, 
and  consequently  require  and  justify  different 
charges.  And  all  experience  shows  that  where 
competition  by  water  or  otherwise  exists,  varia- 
tions in  charges  must  be  made  from  time  to 
time  to  secure  any  portion  of  the  business. 
These  considerations  must  have  had  their  in- 
fluence with  the  stockholders,  when  they  ac- 
cepted the  charter  and  undertook  the  construc- 
tion of  the  road.  The  Act  of  Mississippi,  which 
the  court  says  is  the  exercise  of  a  lawful  right 
to  interfere  with  the  affairs  of  the  company, 
never  relinquished  nor  qualified  by  any  stipula- 
tion, declares  that  no  discrimination  shall  be 
made  wthe  charges  of  the  coinpanyin  any  case. 
Its  language  is,  that  "Any  person  or  corpora- 
tion engaged  in  transporting  passengers  or 
freight  over  any  railroad  in  this  State  »  *  * 
i  who  for  his  or  its  advantage,  or  for  the  advan- 
tage of  any  connecting  line,  or  for  any  person  or 
locality  shall  make  any  discrimination  against 
any  individual,  locality  or  corporation  shall  be 
guilty  of  extortion."  And  in  such  cases  the  in- 
jured party  can  recover  double  the  amount  of 
damages  sustained  by  him;  and  the  offending 


Stove  v.  Farmers  Loan  and  Tuubt  Co, 

"EaOroad  Commtsrfon  Oraa." 

Does  anybody  be- 


The 


harshness  and  impolicy  of  such  legislation 
well  shown  by  illustrations  mentioned  by  coun- 
sel. If,  for  instance,  where  its  road  touches  a 
navigable  stream,  the  company  charges  leas 
per  pound  per  mile  for  transportation  to  a  dis- 
tant point  which  can  be  reached  by  water  than 
it  does  to  an  inland  station,  it  makes  a  discrim- 
ination against  the  latter  station  and  Is  guil- 
ty of  extortion,  although  the  transportation 
would  otherwise  not  be  given  to  the  company. 
If  it  charges  more  per  pound  per  mile  for  local 
than  through  freights,  it  makes  a  discrimina- 
tion and  may  be  punished  for  extortion.  If 
it  charges  more  per  pound  per  mile  for  silks 
than  for  cotton  goods,  or  for  gold  bullion  than 
for  cast  iron,  or  for  lea  than  for  coal.  It  is 
guilty  of  a  like  discrimination  and  extortion. 
&  It  attempts  to  encourage  the  cultivation  of 
fruits  or  the  manufacture  of  cotton,  woollen  or 
silken  fabrics,  or  any  other  industry  along  its 
line  of  road  by  a  reduction  of  rates  until  the 
business  is  established.  It  makes  a  discrimina- 
tion; and  if  higher  rates  ore  cbarced  to  others  the 
exaction  of  the  difference  is  to  tbem  extortion. 
As  well  said  by  counsel,  it  makes  no  difference 
whether  the  discrimination  be  founded  on  val- 
ue, volume,  distance  carried,  return  haul,  com- 
petition, regularity  of  shipment,  or  whether 
IIS  U.S.  U.S..  Book  29.  41 
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prohibited,  and  if  mode  is  extortion;  and  thus, 
as  he  well  observes,  the  Act  of  Mississippi  pays 
no  attention  to  the  common  sense  of  the  world, 
to  the  laws  of  commerce  or  to  universal  cus- 
tom. Reductions  of  rates  made  In  the  Interests 
of  charity  and  benevolence,  for  the  poor,  sick 
or  infirm,  if  not  also  extended  to  others,  would 
under  It  be  criminal.  Indeed  under  the  law 
no  cause  can  exist  which  would  justify  any 
discrimination. 

I  am  aware  that  this  court  has  held  that,  un- 
less restrained  by  express  contract,  the  Legis- 
lature of  a  State  has  the  right  to  prescribe  a 
maximum  for  charges  for  transportation  of  per- 
sons and  freight  over  railways  within  her  lim- 
its; but  it  has  not  been  generally  supposed  that 
different  rates,  under  certain  circumstances, 
may  not  be  made  within  the  maximum  in  the 
interest  both  of  the  company  and  of  the  public. 
And  the  right  Itself  must  necessarily  be  sub- 
ject to  the  qualification  that  the  prescribed 
maximum  shall  at  least  equal  the  cost  of  the 
service  required. 

Again;  the  right  of  the  company  to  appoint 
all  necessary  officers,  agents  or  servants  would 
seem  to  be  essential  to  secure  competent  and 
efficient  men  for  the  successful  management  of 
its  business.  Few  Individuals  or  companies 
would  undertake  an  enterprise  requiring  skill, 
experience  and  large  expenditures,  if  those  who 
were  to  conduct  it  were  not  to  be  selected  and 
controlled  by  them,  but  by  parties  appointed, 
perhaps,  under  political  influences,  and  pos- 
sibly without  the  requisite  knowledge  and  ex- 
perience.   The  efficiency  and  fidelity  of  em- 


didous  management  of  the  business  of  thecc 
pany.  Indeed,  their  usefulness  and  fidelity 
would  seldom  be  secured  In  any  other  way. 
No  one,  therefore,  can  believe  that  the  original 
stockholders  would  have  accepted  the  charter 
and  undertaken  the  work,  If  this  right  of  ap- 
pointing those  who  were  to  carry  out  and  man- 
age it  when  completed  was  to  be  withdrawn 
from  them.  The  Act  of  Mississippi  Is  so  plain 
an  impairment  of  this  essential  right,  that  I 
should  not  have  supposed  there  could  be  any 
question  on  the  point,  did  I  not  And  that  a  ma- 
jority of  my  associates  are  of  opinion  that  It  is 
an  entirely  constitutional  proceeding  on  the 
part  of  the  Legislature,  in  nowise  interfering 
with  the  contract  of  the  company. 

I  have  no  doubt  that  commissioners  mar, 
for  many  purposes,  be  appointed  by  the  Legis- 
lature; but  I  am  not  prepared  to  say  that  the 
direction  and  control  of  the  business  of  the 
company  can,  unless  a  cause  of  forfeiture  or 
repeal  of  itschartereiists.be  taken  from  ft  and 
confided  to  them,  any  more  than  Its  business 
can  be  chanced  from  transportation  to  manu- 
facturing or  banking.  The  right  to  elect  of- 
ficers to  direct  and  control  its  affairs,  and  to 
pursue  the  same  kind  of  business  for  which  It 
was  formed,  must  be  maintained  in  any  regula- 
tions prescribed  for  its  government,  or  we 
must  admit  that  the  power  of  the  Legislature 
over  the  corporation  is,  in  spite  of  constitu- 
tional limitations,  as  absolute  as  that  of  the 
Parliament  of  Great  Britain.  Indeed,  the  argu- 
ment which  supports  the  Statute  of  Mississippi 
'    proceed  upon  the  ground  that  such  is 
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ten.  If  such  be  the  result  of  the  decisions,  it 
It  Important  that  It  should  be  known,  In  order 
that  parties  interested  In  railway  property  mar 
see  that  their  protection  against  unreasonable 
and  vindictive  measured  is  not  by  appeal  to  the 
courts,  but  by  efforts  to  secure  wise  and  intel- 
ligent action  from  the  Legislature. 
True  copy.   Test : 

Junes  H.  MuKennej,  Clerk,  Bup.  Court,  U.  8. 


47]     JOHN  M.  STONE,  vr  ax..  Composing  the 
Railroad  Commission  of  Mississippi,  Appte. , 
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of  least  of  railroad  eituated  in  another  State. 

1.  The  grant  of  power  to  the  president  ami  direct- 
ors of  a  railroad  company  to  adopt  and  establish 
—        ~ "»  for  transportation  as   they  may  deem 
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iper  and  to  alter  and  change  them  at  pies 
-------  =^-~  tree,  within  the  limits  oflta 


o  the  reasonableness  of 

itionof  one  State,  when  operating  a 

road  In  another  Btate  as  lessee,  subjects  Itself  as  to 
that  road  to  such  local  legislation  ss  would  have 


been  applicable  t 


[No.  738.1 
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The  bill  In  this  case  was  filed  in  the  court  be- 
low by  the  appellee  to  restrain  the  Railroad 
Commission  of  Mississippi  from  enforcing  the 
Railroad  Supervision  Act  of  that  State.  The 
court  overruled  separate  demurrers  filed  by  the 
defendants  and,  upon  their  refusal  to  answer 
over,  entered  a  decree  making  perpetual  au  In- 
junction previously  granted.  Whereupon,  the 
defendants  appeal  to  this  court. 

Mr.  Jno.  w.  C.  Watson,  for  appellants. 

JVessrs.  Janes  Fentress,  W.  P.  Harris 
and  J.  B.  Harrit,  for  appellee: 

The  Act  In  question  impairs  the  obligation  of 
the  charter  contract  between  appellee  and  the 
Btate  of  Mississippi. 

Fletcher  v.  Peck,  6  Crunch,  188;  Terrett  v. 
Taylor,  9  Cranch,  SO;  Wilkinson  y.  Leland,  2 
Pet.  967  (27  TJ.  S.  bk.  7,  L.  ed.  558);  Dart- 
mouth College  v.  Woodieard,  4  Wheat.  657(17 
TJ.  8.  bk.  4,  L.  ed.  694):  Stone  v.  Mieeieeippi, 
101 U.  8.  816 (Bk.  25,  L.  ed.  107B);  C.B.ceQ.  B. 
B.  Co.  v.  loan,  94  D.  8. 161  (Bk.  24,  L.  ed.  95). 

It  is  a  usurpation  of  the  power  of  Congress  to 
regulate  commerce. 

Ball  v.  DeCuir.  95  TJ.  S.  485  (Bk.  24,  L.  ed. 

Motb.— Bnflroods:  regulation  of  bv  Congreee and 
by  the  States.  Soe  Stone  v.  Farmers  Loan  *  Trust 
Co.,  ante,  p.  138,  notst  sited. 

HO 


547);  Welton  T.  Mieeouri,  91  TJ.  8.  275  (Bk. 
33,  L.  ed.  847);  B.  B.  Co.  v.  fun,  95  17.  H. 
469  (Bk.  31,  L.  ed.  529);  Kaeieer  v.  20.  Osnl 
M.  Co.  18  Fed.  Rep.  158. 

The  Corporation  is  a  carrier  on  a  through  line 
from  Cairo  to  New  Orleans.  The  carriage  of 
passengers  and  merchandise  from  one  Slate  to 
another  is  its  principal  business.  The  subject 
plainly  concerns  more  States  than  one  and  re- 
quires a  uniform  rule.  No  one  of  the  four 
States  which  co-operated  In  the  creation  of  this 
interstate  road  has  power  to  enact  such  rule 
to  bind  the  others.  The  subject  is  therefore 
within  the  exclusive  power  of  Congress. 

County  of  Mobile  v.  Kimball,  102  U.  S.  691 
(Bk.  26,  L.  ed.  888);  Eeeanaba  Co.  v.  Chicago,  107 
U.  6. 878  (Bk.  37,  L.  ed.  4421;  CardwcRv.  Bridge 
Co.  118  U.  6.  308  (Bk.  38,  L.  ed.  960). 

The  general  tenor  of  the  decisions  of  Ills 
court  is  th'st  the  Legislature  may  relinquish  the 
right  to  regulate  charges  of  railroads  by  rhnrtci 
contract 

T/ie  Granger  Oaeee.Si  U.  B.  (Bk.  24,  L.  ed.  77, 
94,  97, 99);  Bugglee v.lll.  108  U.S.528  (Bk.27, L. 
ed.813);JB.Gsni..R.fiCb.v.  People,  108 U.S.  541 
(Bk.  27,  L.  ed.  818).  See  also,  AttyOen.v  Rail 
road  Companiee.So  Wis.  425;  Sloan  v.  Pacific  B. 
B.  Co.  HI  Mo.  24;  UomHtonv.  Keith. 5  Bush. 
458;  Middlesex  T.  Co.  v.  Freeman,  UConn.  89; 
Enfield  Toll  Bridge  v.  Hartford  <&  N.  H.  B.  Co. 
17  Conn.  40. 

That  each  of  the  States  crossed  by  this  line 
has  the  power  to  regulate  Its  charges  by  law  is 
an  inadmissible  proposition.  To  concede  \t  Is 
to  promote  diverse,  embarrassing  and  hostile 
legislation  by  one  Slate  against  another.  A 
through  line  Intended  to  be  a  unit  by  consoli- 
dation of  stock,  by  one  corporate  government 
and  management,  Is  cut  into  as  many  pieces  as 
there  are  States  crossed  by  it.  The  action  of  the 
Btate  of  Mississippi  Is  in  the  direction  of  dials- 
tegration  and  diversity.  It  is  the  purpose  of 
the  Constitution  to  secure  uniformity  of  regu- 
lation, or  at  least,  to  prevent  diverse  and  con- 
flicting regulations. 

Mobile  v.  Kimball,  102  U.  8.  608  (Bk.  26,  L. 
ed.  240V  See  also,  Kaeiter  v.  lUinoi*  Cent.  B. 
Co.  18  Fed.  Rep.  157;  Pacific  C.  Steamthip  Co. 
v.  Railroad  Comrt.  18  Fed.  Rep.  10;  Council 
Bluffs  v.  Kaneat  City,  etc.  B.  It  Co.  45  Iowa, 


Mr.  UJiicf  Jvttice  Wait*  delivered  the  opfn-  [881] 

Ion  of  the  court: 

This  suit,  like  that  of  Stone  v.  Farmerf  Loan 
and  Truit  Co.  just  decided  [ante,  686],  was 
brought  to  restrain  the  Railroad  Commission 
from  enforcing  the  Railroad  Supervision  Act  of 
Mississippi  against  a  corporation  operating  a 
railroad  in  that  Stale.  The  railroad  in  Missis- 
sippi forms  part  of  a  line  from  New  Orleans 
through  Louisiana,  Mississippi,  Tennessee  and 
Kentucky,  to  a  point  on  the  Ohio  River  oppo- 
site Cairo,  Illinois,  where  it  connects  with  the 
Illinois  Central  Railroad,  extending  to  Chicago. 
The  entire  line  is  now  owned  by  the  New  Or- 
leans, St.  Louis  &  Chicago  Railroad  Company, 
a  corporation  formed  by  the  consolidation  of 
the  several  corporations  created  by  the  different 
States  through  which  the  road  runs,  for  the 
purpose  of  securing  Its  construction  and  opera- 
tion for  Interstate  traffic,  as  well  as  for  trans- 
portation within  the  limits  of  thesovcntl  States. 
US  D.  8. 

Digitized  by  OOOgle 


irgest 
char- 


1883.  Stoke  y.  N.  0.  and  Northbactkbn  HROo, 

"RaOroad  Comniarton  Gate*." 

The  whole  road  from  Cairo  to  New  Orleans 
has  been  leased  to  the  Illinois  Central  Railroad 
Company,  an  Illinois  corporation,  and  la  now 
operated  by  that  company,  much  the  lar( — ' 
part  of  its  business  being  of  an 

The  Mississippi  charter,  under  which  the  road 
is  now  owned  and  operated  in  that  State,  pro- 

"That  the  president  and  directors  be  and 
they  are  hereby  authorised  to  adopt  and  estab- 
lish such  a  tariff  of  charges  for  the  transporta- 
tion of  persons  and  property,  as  they  may  think 
proper,  and  the  same  to  alter  and  change  at 
pleasure." 

This  la  now  part  of  the  charter  of  the  consol- 
idated company  In  Mississippi.  In  all  other 
respects  the  material  facts  in  this  case  are  the 
name  as  those  in  that  Just  decided.  Relief  la 
also  asked  on  the  aame  grounds.  The  court  be- 
low granted  the  injunction  prayed  for,  and  this 
Speal  was  taken  for  a  review  of  a  decree  to 
it  effect 

This  case  cornea  clearly  within  the  rulings  in 
the  other.  There  Is  nothing  here  any  more 
than  there  to  show  an  Intention  by  Missis- 
sippi to  exempt  the  corporation  in  that  State 
from  proper  legislative  control:  and  the  Illinois 
corporation,  by  going  Into  Mississippi  to  operate 
a  railroad  there,  subjected  itself  to  such  local 
legislation  as  would  have  been  applicable  to  the 
corporation  owning  the  road,  If  no  lease  had 
been  made.  As  a  corporation  of  another  State, 
It  has  no  other  privileges  In  Mississippi  than 
such  as  belong  to  the  corporation  whose  road 


The  decree  of  the  Circuit  Court  i*  reverted 
on  the  authority  of  Stone -v.  Farmer*"  Lean  and 
Tnut  Company  [supra],  and  (As  cause  i 
mandcd,  vntfi  dirtcUont  to  ditmiti  Vie  bill. 


Mr.  Jxutice  Blatcbford  did  not  eft  in  this 
esse  nor  take  any  part  in  its  decision. 
True oop j.  Test: 

James  EL  MoKenney.  Clerk,  Sup.  Court,  D.  S. 


JOHN   M.    STONE  BT  At.,  Composing   the 
Railroad  Commission  of  MrssissiPPL  Apptt., 

NEW  ORLEANS  AND  NORTHEASTERN 
RAILROAD  COMPANY. 

<See  B.  C  Reporter1!  ed.  "Railroad  Oommittion 
Coses"  fflMHJ 

Oonttitutional    taw — regulation    of    railroad 
e/iatyet—cJtarter    contract*— impairment    of 


Nora.— RaOroatli is  regulation  of  fttf  Oanarem  and 
by  the  st aim.    See  BtODe  v.  Farmer.,  Loan  ft  Trust 

lieu.k 


any  other  road,  does  not  bring  Into  mat  abetter  the 
rats  nliises  m  ehartensubseqnently  granted.  Axing 
maximum  rstet  so  as  to  exempt  said  Compeer 
ftom  the  tjeratton  of  the  Railroad  Supervision 

"  [No.  78*.] 
Argutd0et.lS,U,U,18S6.  Decided  Jan.  4.ISS6. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Missis- 
sippi. 

The  history  and  facta  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

Mr.  Jno.  W.  C.  Watson,  for  appellants. 

Meter*.  Edgar-  M.  Johnson,  George 
EoadTy,  Edward  Coition  and  W.  L.  Nugent, 
for  appellee: 

The  power  of  Congress  to  regulate  com- 
merce among  the  Slates  is  exclusive.  It  Is  true 
that  there  is  a  class  of  cases  holding  that  it  is 
competent  for  the  States  to  regulate  such  com- 
merce In  the  absence  of  regulation  by  Congress. 
But  all  such  cases  relate  to  tho  building  of 
dams  and  bridges,  pilotage  laws,  quarantine 
laws  and  the  like,  all  of  which  are  matters  of 
local  concern,  over  which  Congress  only  needs 
to  exercise  a  general  power  of  supervision. 

Such  cases  are  Wilton  v.  Black  Bird  Greek 
Marth  Go.  8  Pet,  245  (37  U.  8.  bk.  7,  L.  ed. 
113):  Cooley  v.  Board  of  Port  Warden*.  13 
How.  290  (58  U.  S.  bk.  18,  L.  ed.-B9fl);  Oilman 
v.  Philaddphia,  8  Wall.  718(70  U.  S.  bk.  18, 
L.  ed.  06);  Convoy  v.  Taylor,  1  Black,  004,  and 
Pacific  Mail  SeamtMp  Go.  v.  Joliffe,  3  Wail. 
450  (68  and  89  U.  S.  bk.  17,  L.  ed.  101,  SOS). 

These  cases  must  be  carefully  distinguished 
from  those  In  which  the  power  of  Congress 
has  been  held  to  be  exclusive. 

Gabon*  v.  Qgden,  0  Wheat.  1  (33  V.  S.  bk. 
6.  L.  ed.  88);  Passenger  Catet,  1  How.  388 
(48  U.  a  bk.  18,  L.  ed.  703);  CrandaU  v. 
Nevada,  8  Wall.  85  (78  TJ.  S.  bk.  18,  L.  ed. 
745):  State  Freight  Tax  Cam,  IS  Wall.  282  (88 
U.  B.  bk.  21,  L.  ed.  146);  Ward  v.  Md.  12 
WalL  418  (70  U.  8.  bk.  30,  L.  ed.449);  Wclton. 
v.  Jfo.  01  U.  S.  875JBk.  28,  L.  ed,  847):  Tel. 
Go.  v.  Tezat,  105  U.  S.  485  (Bk.  86,  L.  ed. 
1068);  Pa.  v.  Wheeling,  etc.  Bridge  Go.  18  How. 
431  (59  U.  S.  bk.  15,  L.  ed.  485);  Munn  v.  111. 
94  U.  S.  186,  and  Railroad  Co.  v.  Bitten.  Off 
D.  S.  46S  (Bk.  24,  L.  ed.  187,  537);  Carton  v. 
I.  C.S.  R.  Co.fi  Am.  AEng.  R.  R.  Caa.  80S; 
Louisville  S  .IV.  R  R.O0.T.  Railroad  Com.  of 
Tenn.  10  Fed.  Hep.  679. 

Mr.  Chief  Justice  Wait*  delivered  the  opin-    | 
ion  of  the  court: 
This  is  a  suit  brought  by  the  New  Orleans 

and  Northeastern  Railroad  Company  to  enjoin 
_  _  Railroad  Commission  from  enforcing  the 
Railroad  Supervision  Law  of  Mississippi  against 


legislative  control  « 
made.    These  are  ai 

"Sec. 4.  Beit  further  »nacUd,rna.t»«\A Com- 
pany is  hereby  authorized  and  empowered  to 
.  .   ._  1 arsonsand  prop- 

,        ...  _ and  maintain  a 

line  of  magnetic  telegraph,  and  to  operate  the 

n         «i 

Coogle 


SM-830                           60PBXMB  Court  or  tit*  Uxitmd  Statm.  Oct.  Taut, 

Mine  along  the  line  of  said  railroad;  and  to  re-  Mr.  Jtittiee  Blfttohford  did  not  dt  in  tola 

ceive,  for  such  transportation,  carrying,  con-  cue  nor  take  any  part  In  ft>  decision. 

▼eying  and  telegraphing,  inch  tolls  and  charges  True  copy.   Teat: 

M  shalt  be  from  time  to  time  established,  fixed  JamesH.  Molten 

and  regulated  by  the  dlrectori  of  laid  Railroad  «..._,        .,       „ 

Company  "  ■*fr'  *■"•  Hswl»o  dissenting. 

"dec.  18.  Beit  farther  matted,  That  when-  «*T?2m,J*"  ,*■*  f^^  "*5F£  to 

ever  any  number  of  stockholders,  representing  ™i^8isl?turB  ™  »gn»«"g  »*•  of  trans- 

three  fourths  of  the  stock  now  robecribed  to  E^?ti,°°fM  P«««np«.««l  freight  oyer  the 

aaid  Railroad  Company,  shall  accept  the  pow-  "*£  «<  *•  '»raPlajn8°t  ■ ■ubJ"S*J°  *■  cfa- 

ers.  privileges  and  franchises  con  tafned  lithe  dW?D-^t  J8™  '5411  be,no  discrimination 

preceding  sections  of  this  Act,  the  said  Com-  aglntt  "J?  *«  of  »ny  other  company.    In 

pany   shall   avail   themselves  of  the  benefit  ™3f,H£,  tte  compUUnant  has  a  contract 

thereof,  and  that  this  Act  shall  be  liberally  and  2U,llh,tl8ta?  *■*  protects  it  against  such  dis- 

favorably  construed,  so  as  to  favor  all  the  pur-  crimination  in  the  matter  of  rabea.  If  UuV w«o 

poses  and  objects  of  the  tame  and  the  opera-  £°^,^couWJL0t  'e",be  *•  ^  of  *• 

tton  of  the  provisions  thereof;  Provided,  That  5r5I?  S>,I15?^0n-'  "!,*"  CMrt  declares  to 

nothing  contained  m  the  charter  shall  be  so  ■*  .**■*  lhe  discrimination  provided   against 

construed  »  to  prevent  the  Legislature  from  V Jjg  JW#  charter  did  not  exist 

regulating  the  rate  of  transportation  for  pass-  Adhering  to  the  general  views  expressed  by 

age  and  freight  over  the  same  in  this  fat*  m«  »  tb*H*?*ia*  JftJ  dtarat  tna  °* 

Provided  further.  That  there  shall  bo  no  dis-  °P£>°n^>d^ent  to  this  case 

crirnination  in  favor  of  any  road."  ££  SSf"*^*  C°QCUn'            <U**nt- 

On  their  face  and  under  the  rulings  in  the  Sanies  B.  Mekniunr.  <!«■■:■  flu  p.  Court,  P.  ft, 
other  cases  these  sections  show  no  such  con- 
tract   It  Is  averred  in  the  bill,  however,  and 

admitted  by  the  demurrer,  that  in  1882  the  

State  granted  charters  to  fix  other  railroad 

companies,  in  each  of  which  a  maximum  of  HENRY  8.  LITTLE,  Receiver  of  the  Cra- 

rates  was  fixed.    After  setting  forth  the  special  tral  Railroad  Company  of  New  JieR- 

provisions  of  the  charters  In  this  particular,  the  bet.  Fig.  in  Err. 

bill  proceeds  as  follows:  « 

958]      "And  your  orator  is  therefore  advised,  be-  Tlm,  n*r«m-PT 

lieves  and  charges,  that  as  the  said  Legislature,  jajuui  a.  aukjc  1 1. 

by  the  proviso  to  the  eighteenth  section  of  the  ■«-*—,  ~,  mum  1 

aald  Act  of  March  SO, 1871,  reserved  toilself  the  <Be«B.(XBejK>rterte4«ft*-aM.) 

in  said  State  of  Mississippi,   but  only  upon  seno*. 

condition  and  with  the  limitation  that  inand  ,A         a  wbo  ^         bUo  l^,,*  pvaftta 

by  such  Act  of  regulation  there  should  be  no  driver  directions  m  to  the  piaoa  to  which  uewisbes 

discrimination   in  favor  of   any  road  In  sold  to  be  conveyed,  but  eierclsae  no  other  control 

s£*  "V-S"!1"^'"0''  "Jf  T °TS  tSiSSS^^Sk^iSsareSS: 

above  referred  to  becomes  and  is  integrr.ted  covering  ajnUnst  a  ™ilrc*d  oompin;  for  Injuries 

Into  and  forms  part  of  your  orator's  said  char-  suffered  from  a  collision  of  Its  train  with  thehHck, 

ter;  and  the  Legislature  having  thus  exercised  «WSlff£jo5^S0aHB2r  both  the  mamuren  of 

and  exhausted  its  power  of  regulating  tariffs  rfj„    11731 

in  respect  to  the  several  railroad  companies  g^^^ig^  &  mS.  glided  Jan.  4,  188B. 

above  set  out,  is  by  the  terms  of  your  orator  s 

charter  precluded  from  making  any  other  or  -pi  error  to  the  Circuit  Court  of  the  United 

different  system  for  regulating  your  orator's  J_    BtatM  for  the  District  of  New  Jersey. 

tariff  in  said  State,  or  devising  any  other  tariff  The  Ltslo     nnd  facM  of  ^  aae             ^ 

of  charges  for  it  else  your  orator  would  be  ^  opinion  0Jf  the  court 

diacnminated  against  contrary  to  the  true  in-  Memn,  Robert  W.  DeForeat  and  Fruak 

tent  and  meaning  of  the  last  proviso  to  section  j^  h^  tol  phinUfl  in  error 

18th  of  said  Act  of  March  80,  1871.  j    K  tbe  drfv(,r  was  me  .gent  or  g^nt  tf 

To  this  we  cannot  agree      The  prevision  In  ^    defendant,  the  negligence  of  the  servant 

the  cliaxter  of  the  New  Orleans  and  Northeast-  would  ^  attributable  to  4e  master, 

era  Company,  that  in  fixing  rates  there  shall  Thorogood  v.  Bryan,  8  C.  B.  115;  Catlin  v. 

be   no  discrimination  in  favor  of  any   other  jy,;;,  jy    128 

road  does  not  bring  into  that  charter  the  The  former  0f  these  leading  cases  was  an  ae- 
rate clauses  in  the  ch"1*™  ° 'J™,0**  ™,m-  don  agninst  the  owner  of  an  omnibus  for  the 
penies.  It  will  undoubtedly  be  the  duty  of  the  aerij^,nce  oI  hia  driver  in  running  over  and 
commissioners  when  fixing^  the  tariff  for  this  gjjf*  a  pa33eager  alighting  in  the  street  from 
Company  to  see  that  there  u  no  siich  discrim-  ^  omnibu|.  The  court  says:  "  The  neg- 
[nation  as  is  provided  against.  Whether  in  (,  w  thflt  is  re]led  on  M  ^  elcuse  ta  not  ^ 
doing  so  it  will  be  necessary  to  have  regard  to  Jg^j  negligence  of  the  party  injured,  but 
the  rates  allowed  by  the  later  charters  is  not  a  £e  nCglige£ce  of  the  driver  of  the  omnibus  in 
question  In  this  case  nk^  h    wa9  ,  paggenger.     But  It  appear,  to 

The  decree  of  Of  Obmti  Omrt  i»  revrud  J  ^^  LaTi      t^d  the  party  by  Sing 

on  the  authority  of  Stowv.  FarmereLoan  and  ^    pftni0Uiar'Conveyance,  the  plaintiff  baa  so 

Trutt  Company,  and  the  cuius  rsmandsd,  mli  '^                       J                   r 

instruction*  to  diemitt  the  Nil.  *Hoadnotebr  itr.  Juetiee  Faut. 

C62  11*  I'.  & 


zSdbyGoogIe 


Ltttlk  v.  Hacutt. 


far  identified  himself  with  the  o 


Tills  case  lias  been  followed  In  all  subsequent 
English  cases. 

Bridge  v.  Grand  June.  R.  Co.  8  Mees  &  W. 
844;  Waits  v.  ifirrtiB»ton»  BL  ff".  Cb.  7  W.  R 
811;  Child  v.  Stars.  33  W.  R.  664;  Armttrong 
v.  Txineathire  d\  Y.  R  Co.  h.  ~R.  W  Exch.  47. 

The  English  rule  has  been  followed  Id  Its  en- 
tirety la  the  State  of  Pennsylvania. 

P'.ila.  A  R  R  R  Co.  t.  Boyer,  97  Pa.  St  91. 

The  decisions  of  the  courts  of  other  States 
■how  wide  difference!  of  opinion.  It  will, 
however,  be  noticed  that  the  authorities  agree 
that  where  there  is  the  power  to  control,  wheth- 
er exercised  or  not,  the  negligence  of  third  pax- 
ties  is  imputable  to  the  plaintiff  seeking  recov- 
ery, and  that  It  is  only  where  such  power  la 
wanting  that  the  decisions  are  to  the  contrary. 

Bennett*. N.J.R.R.&Tran».Co.b%T!(.1.9SSo; 
Chapman  v,  A*»  Eaten  R  R.  Co,  19  N.  Y.841; 
Broom  r.  N.  Y.  Cent.  R.  R  Go.  82  N.  T.  697; 
Moonegv.  HvdeonRRR Cot  Rob.(N.Y.),648; 
Beck  v,  Sat  Riper  Ferry  Co.  6  Rob.  (K.T. ),  82; 
Webtter  v.  Hudton  River  RRCo.SS  N. T.  360; 
Barrett*.  Third  A*.  B.RCoMH.YM'M;Rob- 
intonv.N.Y.Cent.&H.  RB.R.Oo. « K.T.  11: 
Doer*.  ErieR.Go.  71  N.Y.  328;  Maitenon v.  X. 
T.OetU.  &H.RR.R  Oj.M  K.T.  Ml;  Smith 
v.  Smith,  3  Pick.  631 ;  Trantfer  Co.  *.  Kelly,  86 
Ohio,  86;  Town  of  Albion  *.  Eetrick,  00  Ind. 
K5;  TWxto,  W.  &  W.  R.  Oo.  v.  MiOer,  76  111. 
278;  Cuddy  v.  Horn,  46  Mich.  696;  Payne  t. 
Chicago,  R  I.  &P.R.R.  O.SSIowa,  52S;Siaf- 
ford  v.  Otkalotm,  B7  Iowa,  749;  Prideava  t. 
Mineral  Point,  48  Wis.  618;  Otit  y.  Janetvilie, 
47  Wit.  422. 

The  case  of  Callahan  v. .Sharp,  27  Him, 
add.  In  9S  N.Y.  873,  was  exactly  similar  to  tola 

See  also  McOvire  v.  Grant,  25  K.  J.  L.  (1 
Dutch.)  856;  BfaAs  v.  Jin*,  5  N.  Y.  48. 

If  the  full  relationship  of  master  and  servant 
did  not  exist,  there  still  remained  the  power 
control  the  driver.  The  power  existing,  itw 
the  duty  of  tbc  defendant  In  error  to  exerci  . 
that  power.  He  having  failed  to  exercise  such 
power,  the  negligence  of  the  driver  la  properly 
Imputable  to  him. 

The  evidence  showing  the  negligence  of  the 
driver  Is  conclusive  upon  that  point. 

Mettrt.  Robt.  H.  Hinckley  and  Peter  I*. 
Voorhvea,  for  defendant  in  error: 

The  doctrine  of  imputed  negligence  Is  very 
fully  discussed  in  Thompson's  Carriers  of  Pass- 
engers, chap.  7,  p.  278. 

The  Imputing  of  negligence  Is  said  to  have 
originated  in  England  In  the  case  of  Bridge  v. 
Grand  Junction  Railway,  8  Mees.  &  W.  344, 
and  was  discussed  in  Tlurrogood  v.  Bryan,  8  C. 
B.  113. 

To  Identify  a  passenger,  who  has  no  control 
over  the  vehicle  In  which  he  is  riding,  with  the 
driver,  who  drives  aa  be  pleases,  is  veritable  fic- 
tion. 

See  Armttrong  v.  Lancathire  AYR.Co.lt. 
EL  10  Exch.  53. 

The  fallacy  of  this  reasoning  was  exposed  In 
C&apman  v.  Jfew  BatxnB.  B.  Co.  19  N.Y.  841, 

See  also  Bennett  v.  N.  J.  R  R.  A  Tmn*.  Co. 
MN.J.L (7  Vroom)325;  Sew  York,  L.  K  & 
IK  V.  8. 


Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

On  the  28th  of  June,  1879,  the  plaintiff  be- 
low, defendant  la  error  here,  was  injured  by 
the  collision  of  a  train  of  the  Central  Railroad 


to  recover  damages  /or  the  injury.  The  rail-  [367] 
road  was  at  the  time  operated  by  a  receiver  of 
tbe  Company,  appointed  by  order  of  the  Court 
of  Chancery  of  New  Jersey.  In  consequence 
of  his  death  the  defendant  was  appointed  oy  the 
court  his  successor  and  subjected  to  his  liabili- 
ties; and  this  action  Is  prosecuted  by  its  per- 
mlssiou. 

It  appears  from  the  record  that  on  the  day 
mentioned  the  plaintiff  went  on  an  excursion 
from  Germautown,  In  Pennsylvania,  to  Lone 
Branch,  In  New  Jersey,  with  an  association  of 
which  he  was  a  member.  Whilst  there  he 
dined  at  tbe  West  End  Hotel,  and  after  dinner 
hired  a  public  hackney-coach  from  a  stand  near 
the  hotel,  and  taking  a  companion  with  him, 
was  driven  along  the  beach  to  the  pier  where  a 
steamboat  was  landing  its  passengers,  and 
thence  to  the  railroad  station  at  tbe  West  End. 
On  arriving  there  he  found  he  had  time  before 
the  train  left  to  take  a  further  drive,  and  direct- 
ed the  driver  to  go  through  Hoey's  Park  wlich 
nearby.    The  driver  thereupon  turned  the 


son  Id  his  employ.  It  was  an  open  carriage, 
with  the  seat  of  thedriver  about  two  feet  above 
that  of  the  persons  riding.  The  evidence  tend- 
ed to  show  that  the  accident  was  the  result  of 
the  concurring  negligence  of  the  managers  of 
tbe  train  and  of  the  driver  of  the  carriage;  of 
the  managers  of  the  train  in  not  giving  the 
usual  signals  of  Its  approach,  by  ringing  a  bell 
and  blowing  a  whistle,  and  In  not  having  a  flag 
man  on  duty;  and  of  tbe  driver  of  the  car- 
riage. In  turning  the  horses  upon  the  track 
without  proper  precautions  to  ascertain  wheth- 
er the  train  was  coming.  Tbe  defense  was  con- 
tributory negligence  in  driving  on  the  track, 
the  defendant  contending  that  the  driver  was 
thereby  negligent  and  that  his  negligence  was 
to  be  imputed  to  the  plaintiff.  The  court  left 
the  question  of  the  negligence  of  tbe  parties  In 
charge  of  the  train  and  or  the  driver  of  the  car- 
riage to  the  jury;  and  no  exception  la  taken  to 
Its  instructions  on  this  head.  But  with  refer- 
ence to  the  alleged  Imputed  negligence  of  the  [368] 
plaintiff,  assuming  that  the  driver  was  negli- 
gent, the  court  Instructed  them  that  unless  the 
plaintiff  interfered  with  the  driver  and  con- 
trolled the  manner  of  his  driving,  his  negligence 
could  not  be  Imputed  to  tbe  plaintiff. 
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conveyed  and  gives  no  special  directions  as  to 

his  mode  or  manner  of  driving,  be  is  not  rr 
e  for  the  acts  or  negligence  of  the  dri 


ir  nceligeuce  the  injury  occurred,  wheth- 
er that  of  tfie  driver  of  the  carriage  in  which  he 
la  riding  or  of  the  driver  of  the  other;  he  may 
sue  either.  The  negligence  of  the  driver  of  the 
carriage  in  which  he  is  riding  will  not  prevent 
him  from  recovering  damages  against  the  other 
driver,  if  he  was  negligent  at  the  same  lime." 
"The  pn=senger  in  the  carriage  may  direct  the 
driver  where  to  go,  to  such  a  park  or  to  such  a 
place  that  he  wishes  to  see;  so  far  the  driver  la 
under  his  direction;  but  my  charge  to  you  is 
that  as  to  the  manner  of  driving,  the  driver  of 
the  carriage  or  the  owner  of  the  hack  'in  other 
words, he  who  has  charge  of  it  and  lias  charge  of 

the  team)  is  the  person  responsible  for  the: 

ner  of  driving;  and  the  pa-scn^er  is  nc 
sponsible  for  that, unless  lie  interferes  and 
trols  the  matter  by  his  own  commands  a 

Juirements.  If  the  passenger  requires  the 
river  to  drive  with  great  speed  through  a 
crowded  street,  and  an  Injury  should  occur  to 
foot  passengers  or  to  anybody  else,  why  then 
he  might  be  liable  because  It  was  by  his  own 
command  and  direction  that  it  was  done;  but 
ordinarily  in  a  public  hack  the  passengers  do 
no!  control  the  driver,  and  therefore  I  bold  that 
unless  you  believe  Mr.  Hnckctt  exercised  con- 
trol over  die  driver  in  this  case,  be  is  not  liable 
for  what  the  driver  did.  If  you  believe  lie  did 
exercise  control,  and  required  the  driver  to 
cross  at  this  particular  time,  then  he  would  be 
3691   Ushle  because  of  his  interference." 

'  The  plaintiff  recovered  judgment,  and  this 
instruction  is  alleged  as  error,  for  which  its  re- 
versal is  sought. 
37X]  That  one  cannot  recover  damages  for  an  in- 
Jury  10  the  commission  of  which  he  hasdirectiy 
contributed  is  a  rule  of  established  law  and  a 
principle  of  common  Justice.  And  It  matters 
not  whether  that  contribution  consists  in  his 
participation  in  the  direct  cause  of  the  injury, 
or  In  bis  omission  of  duties  which,  If  per- 
formed, would  have  prevented  it.  If  his  fault, 
whether  of  omission  or  commission,  has  been 
the  proximate  cause  of  the  Injury,  be  is  with- 
out remedy  against  one  also  in  the  wrong.  It 
would  seem  that  the  converse  of  this  doctrine 
should  be  accepted  as  sound;  that  when  one 
has  been  injured  by  the  wrongful  act  of  another, 
to  which  be  has  in  no  respect  contributed,  he 
should  be  entitled  to  compensation  In  damages 
from  the  wrongdoer.  Ana  such  is  the  generally 
received  doctrine,  unless  aeon  tributary  cause  of 
the  Injury  haa  been  the  negligence  or  fault  of 
some  person  towards  whom  he  sustains  tbe  rela- 
tion of  superior  or  master,  in  which  cose  the  neg- 
ligence is  imputed  to  him,  though  he  may  not 
have  personally  participated  In  or  had  know- 
ledge of  it;  and  he  must  bear  the  consequences. 
The  doctrine  may  also  be  subject  to  otber 


Such  a  relation  Involves  considerations  which 
have  no  bearlntr  upon  the  question  before  us. 
To  determine,  therefore,  the  correctness  of 
the  instruction  of  the  court  below,  to  the  ef- 
fect that  If  thn  plaintiff  did  not  exercise  con 


the  servant,  though 
general  relation  of  a 
become  so  by  his  o 
the  actual 


trol  over  the  conduct  of  the  driver  at  the  time 
of  the  accident  he  Is  not  responsible  for  the 
driver's  negligence  nor  precluded  thereby 
from  recovering  in  the  action,  we  have  only 
to  consider  whether  the  relation  of  master  and 
servant  existed  between  them.  Plainly,  that 
relation  did  not  exist  Tbe  driver  was  the  serv- 
ant of  his  employer,  tbe  livery  stable  keep- 
er, who  hired  him  out  with  horse  and  car- 
riage, and  was  responsible  for  his  acta.  Upon 
this  point  we  have  a  decision  of  the  court  of 
exchequer  in  Quarman  v.  Burnett,  6  M.  ft  W. 
499.  In  that  cose  it  appeared  that  the  owners  131 
of  a  chariot  were  in  the  habit  of  hiring,  for  a 
day  or  a  drive,  horses  and  a  coachman  from  a 
job  mistress,  for  which  she  charged  and  re- 
ceived a  certain  sum.  She  paid  the  driver  by 
the  week  and  the  owners  of  the  chariot  gave 
him  n  gratuity  for  each  day's  service.  On  one 
occasion  he  left  the  horses  unattended  and 
they  ran  oil  and  against  the  chaise  of  tbe  plaint- 
iff, seriously  injuring  him  and  tbe  chaise;  and 
be  brought  an  action  against  the  owners  of  the 
chariot  and  obtained  a  verdict,  but  it  was  set 
aside  on  the  ground  that  the  coachman  was  the 
servant  of  the  job  mistress,  who  was  respon- 
sible for  hia  negligence.  In  giving  the  opinion 
of  the  court,  Baron  Parke  said:  "ft  is  undoubt- 
edly true  that  there  may  be  special  circum- 
'hich  may  render  the  hirer  of  job  hones 

"-*>  for  the  negligence  of 

liable  by  virtue  of  the 
ir  and  servant.  He  may 
conduct,  as  by  taking 
..„ of  the  horses  or  order- 
ing the  servant  to  drive  in  a  particular  manner, 
which  occasions  the  damage  complained  of,  or 
to  absent  himself  at  any  particular  moment, 
and  the  like."  As  none  of  tbese  circumstances 
existed  it  was  held  that  the  defendants  were  not 
liable,  because  the  relation  of  master  and  serv- 
ant between  them  and  tbe  driver  did  not  exist. 
This  doctrine  was  approved  and  applied  by 
the  Queen's  Bench  Division,  in  the  recent  case 
of  Jonet  v.  Corporation  uf  Liverpool,  L.  H.  H 
Q.  B.  D.  890.  The  corporation  owned  a  water 
cart  and  contracted  with  a  Mrs.  Dean  for  a 
horse  and  driver,  that  it  might  be  used  in  water- 
ing, the  streets.  Tbe  hoisc  belonged  to  her,  and 
the  driver  she  employed  was  not  under  the  con- 
trol of  the  corporation  otherwise  than  that  Its 
inspector  directed  him  whnt  streets  or  portions 
of  streets  to  water.  '  Such  directions  he  was  re- 

Suired  to  obey  under  tbe  contract  with  Mrs. 
lean  for  his  employment.  Thecarriageof  the 
plaintiff  was  injured  by  tbe  neglicent  driving 
of  the  cart;  and  in  an  action  against  the  corpora- 
tion for  the  injury,  he  recovered  averrlict  which 
was  set  aside,  upon  the  ground  that  the  driver 
was  tbe  servant  of  Mrs.  Dean  who  had  hired 
both  hiin  and  the  horse  to  the  corporation. 

In  this  country  there  are  many  decisions  of     (3T" 
courts  of  the  highest  character  to  the  same  ef- 
fect, to  some  of  which  we  shall  presently  refer. 

The  doctrine  resting  upon  the  principle  that 
no  one  la  to  be  denied  a  remedy  for  injuries  sus- 
tained, without  fault  by  him  or  by  a  party  under 
v:s  control  and  direction,  is  qualified  by  cases 

the  English  courts,  wherein  it  is  held  that  * 
party  who  trusts  himself  to  a  public  convey- 
ance is  in  some  way  identified  with  thoae  who 
have  it  In  charge,  and  that  he  can  only  recover 
against  a  wrongdoer  when  they  who  are  in 
llfl  U.  S. 
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(barge  can  recover.  In  other  word*,  that  their 
contributory  negligence  Is  imputable  to  him,  so 
M  to  preclude  hu  recovery  for  an  Injury  whan 
they  by  reason  of  such  negligence  could  not  re- 
cover. The  leading  case  to  this  effect  is  Thoro- 
good  v.  Bryan,  decided  by  toe  Court  of  Common 
Pleas  in  1849,  8  C.  B.  114,  It  there  appeared 
thai  the  husband  of  the  plaintiff,  whose  adminis- 
tratrix she  was,  was  a  passenger  In  an  omnibus. 
The  defendant,  Mrs.  Bryan,  was  the  proprie- 
tress of  another  omnibus  running  on  the  tune 
line  of  road.  Both  vehicles  had  started  to- 
gether and  frequently  passed  each  other,  as 
either  stopped  to  take  up  or  aet  down  a  passen- 
ger. The  deceased,  wishing  to  alight,  did  not 
wait  for  the  omnibus  to  draw  up  to  the  curb, 
but  got  out  whilst  it  was  in  motion,  and  far 
enough  from  the  path  to  allow  another  carriage 
to  pass  on  the  near  Bide.  The  defendant's  om- 
nibus coming  up  at  the  moment,  he  was  run 
over,  and  in  a  few  days  afterwards  died  from 
the  injuries  unstained.  The  court,  among  other 
things,  instructed  the  Jury  tbat  if  they  were  of 
the  opinion  that  want  of  care  on  the  part  of 
the  driver  ot  the  omnibus  In  which  the  de- 
ceased was  a  passenger,  In  not  drawing  up  to 
the  curb  to  put  him  down,  had  been  conducive 
to  the  injurv,  the  verdict  must  be  for  the  de- 
fendant, although  her  driver  was  also  guilty  of 
negligence.  Tne  jury  found  for  the  defendant, 
and  toe  court  discharged  a  rule  for  a  new  trial 
for  misdirection,  thus  sustaining  the  instruc- 


osased,  having  trusted  the  party  by  selecting 
the  particular  conveyance  in  which  he  was  car- 
ried, had  so  far  identified  himself  with  the 
|]  owner  and  her  servants  that  if  any  injury  re- 
sulted from  their  negligence,  he  must  be  con- 
sidered a  party  to  it;  "in  other  words,"  to 
auote  his  language,  "the  passenger  is  so  far 
identified  with  the  carriage  In  which  he  is 
traveling  that  want  of  care  on  the  part  of 
the  driver  will  be  a  defense  of  the  driver  of 
the  carriage  which  directly  caused  the  Injury. " 
Mr.  Juttice  Maule,  In  the  same  case,  said  that 
the  passenger  "chose  his  own  conveyance  and 
must  take  the  consequences  of  any  default  of 
the  driver  he  thought  fit  to  trust."  Mr.  Jut- 
Km  Cresswell  said:  "If  the  driver  of  the  omni- 
bus the  deceased  was  in  had, by  fa  is  negligence 
or  want  of  due  careand  skill,  contributed  to  any 
injury  from  a  collision,  his  master  clearly  could 
maintain  no  action,  andlmust  confess  I  see  no 
reason  why  apassenger  who  employs  the  driver 
to  carry  him,  stands  in  any  different  position.'' 
Mr.  Juttice  Williams  added  that  he  was  of  the 
same  opinion.  He  said:  "I  think  the  passen- 
ger must,  for  this  purpose,  be  consider  as  iden- 
tified with  the  person  having  the  management 
of  the  omnibus  he  was  conveyed  in." 

What  is  meant  by  the  passenger  being  "iden- 
tified with  the  carriage  "  or  with  the  person 
having  its  management "  is  not  verv  clear.  In 
a  recent  case,  in  which  the  court  of  exchequer 
applied  the  same  lest  to  a  passenger  in  a  railway 
train  which  collided  with  a  number  of  loaded 
wagons  that  were  being  shunted  from  a  siding 
by  the  defendant,  another  railway  company, 
Baron  Pollock  said  that  be  understood  it  to 
mean  "that  the  plaintiff,  for  tlie  purpose  of  tlie 
action,  must  be  taken  to  be  In  the  same  position 
sa  the  owner  of  the  omnibus  or  his  driver.'' 
11«  D.  S. 


«8.    Assuming  this  tcJbe  she  correct 

explanation,  it  Is  difficult  to  see  upon  what  prin- 
ciple the  passenger  can  be  considered  to  be  In 
the  same  position  with  reference  to  the  negli- 
gent act  as  the  driver  who  committed  it,  or  as 
his  master  tbe  owner.  Cases  cited  from  the 
English  courts  sa  we  have  seen,  and  numerous 
others  decided  In  the  courts  of  this  country, 
show  that  the  relation  of  master  and  servant 
does  not  exist  between  the  passenger  and  the     [STS 


In  the  absence  of  this  relation,  tbe  imputation 
of  their  negligence  to  the  passenger,  where  no 
fault  of  omission  or  commission  is  chargeable 
to  him,  la  against  all  legal  rules.  If  their  neg- 
ligence could  be  imputed  to  him.  It  would  ren- 
der him  equally  with  them  responsible  to  third 
parties  thereby  injured,  and  would  also  pre- 
clude him  from  maintaining  an  action  against 
the  owner  for  injuries  received  by  reason  of  it. 
But  neither  of  these  conclusions  can  be  main- 
tained; neither  has  the  support  of  any  adjudged 
entitled  to  consideration. 


gent  driver  or  the  owner,  without  his  personal 
co-operation  or  encouragement,  is  a  gratuitous 
assumption.  There  is  no  such  Identity.  The 
parties  are  not  In  the  same  position.  The  owner 
of  a  public  conveyance  is  a  carrier,  and  the 
driver  or  tbe  person  managing  it  is  his  servant 
Neither  of  them  is  the  servant  of  the  passenger, 
and  his  asserted  identity  with  tbem  Is  contra- 
dicted by  the  daily  experience  of  tbe  world. 

Thormood  v.  Bryan  has  not  escaped  criticism 
In  the  English  courts.  In  the  court  of  admi- 
raltv  It  has  been  openly  disregarded.  In  Tht 
Milan,  Dr.  Lualilngton,  the  Judge  of  the  High 
Court  of  Admiralty,  In  speaking  of  that  case, 
said:  "  With  due  respect  to  the  Judges  who 
decided  that  case,  I  do  not  consider  that  it  Is 


7  for  me  to  dissect  the  judgment,  but  I 
___  to  be  bound  by  it,  because  it  is  a  single 
;  because  I  know,  upon  inquiry,  thatithas 
because  it  a] 
i  other  princ 
pies  laid  down  at  common  law;  and,  (lastly, 
because  It  Is  directly  against  Hay  v.  La  Ntvt  and 
the  ordinary  practice  of  thocourt  of  admiralty." 
LushingUm,  388,  403. 

In  tins  country  tbe  doctrine  of  ThorogeoA  v. 
Bryan  has  not  been  generally  followed.  In 
Bennett  v.  Jfeu  Jtrtey  R.  R  and  Trans.  Co.  80 
N.  J.  L.  (7  Vroom)  226,  and  Jftu  Tort,  L.  B. 
AW.  B.  R.Oo.v.  tftetnbrmn&r,  47  N.  J.  L.  (18 
Vroom)  161,  it  was  elaborately  examined  by 
the  Supreme  Court  and  the  Court  of  Errors  of 
New  Jersey,  in  opinions  of  marked  ability  and 
learning,  and  was  disapproved  and  rejected.  In 
the  first  case  it  washeld  tbat  tbe  driver  of  ahorse  [3TC 
car  was  not  tbe  agent  of  the  passenger  so  as  to 
render  the  passenger  chargeable  for  the  driver's 
negligence.  The  car,  in  crossing  tbe  track  of 
the  railroad  company,  was  struck  by  its  train, 
and  the  passenger  was  injured,  and  he  brought 
an  action  against  the  company.  On  the  trial  the 
defendant  contended  that  there  was  evidence 
tending 
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Iff  was  not  entitled  to  recover;  but  the  court 
instructed  them  that  the  carelessness  of  the 
driver  would  not  affect  the  action  or  bar  the 
plaintiffs  right  to  recover  for  the  negligence  of 
the  defendant  And  this  instruction  was  sus- 
tained by  the  court.  In  sneaking  of  the  "  iden- 
tification "  of  the  passenger  in  the  omnibus  with 
the  driver,  mentioned  in  TJiorogood  V.  Bryan, 
the  court,  by  the  Chief  Justice,  said:  "  Such 
Identification  could  result  only  in  one  way;  that 
is,  by  considering  such  driver  the  servant  of  the 
passenger.  I  can  Bee  no  ground  upon  which 
lucha  relationship  is  to  be  founded.  In  a  prac- 
tical point  of  view,  it  certainly  does  not  exist. 
The  passenger  has  no  control  over  the  driver  or 
agent  in  charge  of  the  vehicle.  And  it  Is  this 
right  to  control  the  conduct  of  the  agent  which 
lathe  foundation  of  the  doctrine  that  the  master 
is  to  be  affected  by  the  acts  of  his  servant.  To 
hold  that  the  conductor  of  a  street  car  or  of  a 
railroad  train  is  the  agent  of  the  numerous  pas- 
sengers who  may  chance  to  be  in  It  would  be  a 
pure  fiction.  In  reality  there  is  no  such  agency; 
and  if  we  impute  ft,  and  correctly  apply  legal 
principles,  the  passenger,  on  the  occurrence  of 
an  accident  from  the  carelessness  of  the  person 
in  charge  of  the  vehicle  in  which  he  Is  being 
conveyed,  would  be  without  any  remedy.  U 
is  obnous.  in  asuit  against  the  proprietor  of  the 
car  in  which  he  was  the  passenger,  there  could 
be  no  recovery  if  the  driver  or  conductor  of  such 
car  Is  to  be  regarded  as  the  servant  of  the  pas- 
senger. And  so,  on  the  same  ground,  each  pas- 
senger would  be  liable  to  every  person  injured 
by  the  carelessness  of  such  driver  or  conductor: 
because,  If  the  negligence  of  such  agent  is  to  be 
attributed  to  the  passenger  for  one  purpose,  it 
would  be  entirely  arbitrary  to  say  that  he  is  Dot 
to  be  affected  by  it  for  other  purposes."  7 
Vroom,  827,  328. 

In  the  latter  case  it  appeared  that  the  plaint- 
iff had  hired  a  coach  and  horses,  with  a  driver, 
to  take  bis  family  on  a  particular  journey.  In 
the  course  of  the  journey,  while  crossing  the 
track  of  the  railroad,  the  coach  was  struck  by 
a  passing  train  and  the  plaintiff  was  injured. 
In  an  action  brought  by  biro  against  the  rail- 
road company,  it  was  held  that  the  relation  of 
master  and  servant  did  not  exist  between  him 
and  the  driver,  and  that  the  negligence  of  the  lat- 
ter, co-operating  with  that  of  personslnchargeof 
the  train,  which  caused  the  accident,  was  not 
Imputable  to  the  plaintiff,  as  contributory  neg- 
ligence, to  bar  his  action. 

In  New  Tork  a  similar  conclusion  has  been 
reached.  In  Chapman  v.  New  Haven  R.  R.  Co. 
19  N.  Y.  341,  it  appeared  that  there  was  a  col- 
lision between  the  trains  of  two  railroad  com- 
panies, by  which  the  plaintiff,  a  passenger  in 
one  of  them,  was  injured.  The  court  of  ap- 
peals of  that  State  held  that  a  passenger  by  rail- 
road was  not  so  identified  with  the  proprietors 
of  the  Lain  conveying  tiira  or  with  their  ser- 
vants as  to  be  responsible  for  their  negligence; 
and  that  he  might  recover  against  the  proprie- 
tors of  another  train  for  injuries  sustained  from 
a  collision  through  their  negligence,  although 
there  was  such  negligence  in  the  management 
of  the  train  conveying  him  as  would  have  de- 
feated an  action  by  its  owners.  In  giving  the 
decision  the  court  referred  to  Thorogood  v. 
Bryan,  and  said  that  it  could  see  no  justice  in 
the  doctrine  in  connection  with  that  case;  and 
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that  u>  attribute  to  the  passenger  tbe  negligence 
of  the  agents  of  the  company,  and  thus  bar  hit 
right  to  recover,  was  not  applying  any  existing 
exception  to  the  general  rule  of  law  but  waa 
framing  a  new  exception  based  on  fiction  and 
inconsistent  with  justice.  The  case  differed 
from  Tliorogood  v.  Bryan  in  that  the  vehicle 
carrying  tbe  plaintiff  was  a  railway  train  instead 
of  an  omnibus;  but  the  doctrine  of  tbe  English 
case,  if  sound,  is  as  applicable  to  passengerson 
railway  trains  as  to  passengers  in  an  omnibus; 
and  it  was  so  applied,  as  already  staled,  by 
the  court  of  exchequer  in  the  recent  case  of 
Armstrong  v.  Lancashire  <fi  Yorksitirt  R,  R. 
Co. 

In  Dyer  v.  Brit  R.  Co.  71  N.  T.  228,  the  [37 
plaintiff  was  injured  while  crossing  the  defend- 
ant's railroad  track  on  a  public  thoroughfare. 
He  was  riding  in  a  wagon  by  the  permission 
and  invitation  of  the  owner  of  the  horses  and 
wagon.  At  that  time  a  train  standing  south  of 
certain  buildings,  which  prevented  its  being 
seen,  had  started  to  back  over  the  crossing  with- 
out giving  the  driver  of  the  wagon  any  warn- 
ing of  its  approach.  The  horses  becoming 
frightened  by  the  blowing  off  of  steam  from 
engines  in  the  vicinity,  became  unmanageable, 
and  the  plaintiff  was  thrown  or  jumped  from 
the  wagon  and  was  injured  by  the  train  which 
was  bucking.  It  was  held  that  no  relation  of 
principal  and  agent  arose  between  the  driver  of 
the  wagon  and  the  plaintiff,  and  although  ho 
traveled  voluntarily  be  was  not  responsible  for 
the  negligence  of  the  driver,  where  be  himself 
was  not  chargeable  with  negligence  and  there 
was  no  claim  that  the  driver  was  not  competent 
to  control  and  manage  the  horses. 

A  similar  doctrine  is  maintained  by  the  court* 
of  Ohio.  In  Transfer  Co.  v.  KeUy,  88  Ohio 
St.  88,  the  plaintiff,  a  passcn~',onacarowned 
by  a  street  railroad  companj,  was  injured  by 
its  collision  with  a  car  of  the  transfer  company. 
There  was  evidence  tending  to  show  that  both 
companies  were  negligent,  but  the  court  held 
that  the  plaintiff,  he  not  being  in  fault,  could 
recover  against  the  transfer  company;  and  that 
the  concurrent  negligence  of  tbe  company  on 
whose  cars  he  was  a  passenger  could  not  be 
imputed  to  bim,  so  as  to  charge  him  with  con- 
tributory negligence.  Tbe  Chief  Justice,  in  de- 
livering the  opinion  of  tbe  court,  said:  "It 
seems  to  us  that  the  negligence  of  the  company 
or  of  its  servant  should  not  be  imputed  to  the 
passenger,  where  such  negligence  contributed 
to  his  injury  jointly  with  the  negligence  of  a 
third  party,  any  more  than  it  should  be  so  im- 

Euted  where  the  negligence  of  the  company  or 
s  servant  was  the  sole  cause  of  the  injury." 
"Indeed,"  tbe  Chief  Justice  added,  "itscemssa 
incredible  to  my  mind  that  the  right  of  a  pass- 
enger to  redress  against  a  stranger  for  an  injury 
caused  directly  or  proximately  by  tbe  latter* 
negligence  should  he  denied,  on  tbe  ground 
that  the  negligence  of  his  carrier  contributed  to  ._„ 
bis  injury,  he  being  without  fault  himself,  as  it  I'" 
would  be  to  hold  such  passenger  responsible 
for  the  negligence  of  his  carrier,  whereby  an  in- 
jury was  inflicted  upon  a  stranger.  And  of  the 
last  proposition  it  is  enough  to  say  that  it  is 
simply  absurd." 

In  the  Supreme  Court  of  Illinois  the  same 
doctrine  Is  maintained.  In  tbe  recent  case  of 
the  Wabath,  St.  L.  d  Pas.  R.  Co.  v.  Bchaddet. 
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106  HI.  804,  the  doctrine  of  Ifuvogoodt  Cam 
was  examined  and  rejected;  the  court  holding 
that  where  a  passenger  on  a  railway  train  is  in- 
jured by  the  concurring  negligence  of  servants 
of  the  company  on  whose  train  be  la  traveling, 
and  of  the  servants  of  another  company  with 
whom  he  has  not  contracted,  there  being  no 
fault  or  negligence  on  his  part,  he  or  his  per- 
sonal representatives  may  maintain  an  action 
■gainst  either  company  in  default,  and  will  not 
be  restricted  to  an  action  against  the  company 
on  whose  train  he  was  traveling. 

Similar  decisions  have   been   made 
courts  of  Kentucky,  Michigan  and  California. 


Gate,  9  Bush,  728;  Oudduv.  Horn,  46  Mich.  506; 
Tompkiiu  v.  Clay  Street  £.  li.  Co.  4  W.  Coast 
Sep.  537. 

There  is  no  distinction  in  principle  whether 
the  passengers  he  on  a  public  conveyance  like 
a  railroad  train  or  an  omnibus  or  be  on  a  hack 
hired  from  a  public  stand  in  the  street  for  a 
drive.  Those  on  a  hack  do  not  become  respon- 
sible for  the  negligence  of  the  driver,  If  they 
exercise  no  control  over  him  further  than  to  in- 
dicate the  route  they  wish  to  travel  or  the  places 
to  which  they  wish  to  go.  If  he  Is  their  agent 
BO  that  his  negligence  can  be  imputed  to  them 
to  prevent  their  recovery  against  a  third  party, 
he  must  be  their  agent  in  all  other  respects,  so 
far  as  the  management  of  the  carriage  is  con- 
cerned; and  responsibility  to  third  parties  would 
attach  to  them  for  injuries  caused  by  bits  neg- 
ligence In  the  course  of  bis  employment.  But 
a*  we  have  already  stated,  responsibility  cannot, 
within  any  recognized  rules  of  law,  be  fastened 
upon  one  who  has  In  no  way  interfered  with 
and  controlled  in  the  matter  causing  the  injury. 
Prom  the  simple  fact  of  hiring  the  carriage  or 
O]  riding  in  It  no  such  liability  can  arise.  The 
party  hiring  or  riding  must  in  some  way  have 
co-opera  tea  in  producing'  the  injury  complained 
of  before  he  incurs  anv  liability  for  it.  "If  the 
law  were  otherwise,  as  said  by  Mr.  Juttke 
Depue  in  his  elaborate  opinion  in  the  latest  case 
In  New  Jersey,  "not  only  the  hirer  of  the  coach 
but  also  all  the  passengers  in  it  would  be  under 
a  constraint  to  mount  the  box  and  superintend 
the  conduct  of  the  driver  in  the  management 
and  control  of  bis  team,  or  be  put  for  remedy 
exclusively  to  an  action  against  the  Irresponsi- 
ble driver  or  equally  irresponsible  owner  of  a 
coach  taken,  it  may  be,  from  a  coach  stand,  for 
the  consequences  of  an  injury  which  was  the 
product  of  the  co-operating  wrongful  acts  of 
the  driver  and  of  a  third  person;  and  that  too, 
although  the  passengers  were  Ignorant  of  the 
character  of  the  driver,  and  of  the  responsibility 
of  the  owner  of  the  team,  and  strangers  to  the 
route  over  which  they  were  to  be  carried."  IB 
Vroom,  171. 

In  this  case  It  was  left  to  the  Jury  to  say 
whether  the  plaintiff  had  exercised  any  control 
over  the  conduct  of  the  driver,  further  than  to  in- 
dicate the  places  towbich  he  wished  him  todrive. 
7\e  instruction  of  the  court  below,  that  unless 
he  did  exercise  such  control  and  required  the 
driver  to  cross  the  track  at  the  time  the  collis- 
ion occurred,  the  negligence  of  the  driver  was 
not  imputable  to  him,  so  as  to  bar  his  right  of 
action  against  the  defendant,  wat  therefore  cor- 
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reel,  and  the  judgment  mutt  be  affirmed,  audit  it 
to  ordered. 
True  oopy.   Test 

James  H.  MoKenner,  Clerk,  Sup,  Ct  IT.  & 
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Argued  Dee.  IS,  1835.     Decided  Jan.  4, 1888. 

N  ERROR  to  the  Circuit  Court  of  the  United 

States  for  the  Eastern  District  of  New  York. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Meters.  Lewis  Ssadsn,  George  N.  San- 
der* and  S.  Kaufman,  for  plaintiff  in  error. 

Mr.  John  Goods,  Solicitor- Oen.,  for  de- 
fendant in  error. 

Mr.  Juttiee  Woods  delivered  the  opinion  of 
the  court: 

The  Kings  County  Savings  Institution,  plaint- 
iff in  error,  was  the  plaintiff  in  the  circuit 
court.  It  brought  Its  action,  as  for  money  had 
and  received,  against  the  defendant  in  error  as 
administrator  of  the  estate  of  James  Freelknd, 
deceased,  late  Collector  of  Internal  Revenue,  [201] 
to  recover  the  amount  of  taxes  illegally  ex- 
acted from  it,  as  it  alleged,  by  the  intestate  of 
the  defendant  in  error. 

Tbe  defense  relied  on  was  pleaded  by  the  de- 
fendant, as  follows;  "  That  the  plaintiff  herein 
did  not  present  to  the  Commissioner  of  Inter- 
nal Revenue  its  alleged  claim  for  abatement, 
r  for  refunding  the  amount  claimed  in  said 
.  am  plaint,  within  two  years  after  tbe  said  al- 
leged claim  bad  accrued,  as  required  by  sec- 
tion 8228  of  the  Revised  Statutes  of  the  United 
States." 

The  bill  of  exceptions  shows  that  on  the  trial 
of  the  case  by  the  circuit  Judge  and  a  jury,  the 
plaintiff,  to  sustain  the  Issue  on  its  part,  proved 
that  it  made  its  return  for  internal  revenue  tax- 
ation for  the  six  months  ending  May  SI,  1878, 
on  tile  form  prescribed  by  the  Commissioner  of 
Internal  Revenue,  in  duplicate,  and  Becom- 
ing the  same  filed  an  amended  return  in 
__r_cate.  The  prescribed  return  bad  tbe  fol- 
lowing words  written  upon  Its  face: 

This  return  not  exempting  any  part  of  sc- 
ats exceeding  $2,000,  in  the  name  of  any 
.  .  person,  is  made  under  protest  by  compul- 
sion, to  prevent  a  penalty  from  being  assessed; 
but  the  accompanying  is  claimed  to  be  tbe  true 
and  legal  return  exempting  $3,000  of  all  de- 
posits made  In  the  name  of  any  one  person;  and 
If  the  assessment  and  collection  are  enforced  In 
Ml 
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accordance  with  this  ret urn.suit  will  be  brought 
for  the  excess." 

The  amended  return  showed  the  lax  due . 
cording  to  the  construction  placed  upon  the  law 
fa;  the  plaintiff,  to  be  (428.  75,  and  had  the  fol- 
lowing words  written  upon  its  face: 

"  In  this  amended  return  this  Savings  Bank, 
under  advice  of  counsel,  disregards  as  errone- 
ous this  printed  form  heretofore  prescribed  and 
enforced  by  the  Commissioner  and  Collector  of 
Internal  Revenue  for  the  United  States;  and 
the  amended  exemption  clause,  'less  average 
amount  of  all  deposits  not  exceeding  $2,000, 
made  in  the  name  of  any  one  person,'  is  con- 
strued as  exempting  '  all  deposits  made  in  the 
name  of  any  one  person  not  exceeding  $2,000 ' 
of  snch  deposit  in  his  name. 

"  This  bank  claims  that  the  tax  be  assessed 
„-,„-,   according  to  this  return." 
*UXJ        It  was  shown  that  the  prescribed  return 

amended  return  were  delivered  to  the  Commts- 
sionerof  Internal  Revenue  on  June  6, 1878,  and 
to  the  collector  of  internal  revenue,  the  Intes- 
tate of  the  defendant,  on  or  before  that  date- 
On  June  18, 1878,  the  Commissioner  of  Inter- 
nal Revenue  assessed  the  amount  of  tax  on  the 
face  of  said  prescribed  return  at  $1,796.25, 
which  amount  the  plaintiff  paid  to  the  collector 
on  July  1,  1878,  by  a  check  which  bore  upon 
its  face  the  words,  "  Paid  under  protest  to  pre- 
vent distraint  and  penalty." 

The  bill  of  exceptions  recites  that  the  "plaint- 
iff also  proved  that  as  a  matter  of  fact  the  true 
amount  of  the  tax  which  should  have  been  as- 
sessed against  it  was  the  sum  of  $428.75,  as 
shown  by  ssid  amended  return." 

Proof  of  similar  facts  In  respect  to  the  tax 
due  from  the  plaintiff  for  the  six  months  end- 
ing November  30, 1878,  was  made,  and  that 
both  the  prescribed  and  amended  returns  for 
that  tax  were  delivered  to  the  Commissioner  of 
Internal  Revenue  on  December  0,  1878,  and  to 
the  collector  on  or  before  that  date.  The  plaint- 
iff admitted  that  no  other  proceedings  had  been 
taken  than  those  above  detailed. 

The  defendant,  to  sustain  the  issue  on  his 
part,  "  proved,"  so  the  bill  of  exceptions  states, 
"  that  for  two  yeora  subsequent  to  the  pay- 
mentsof  the  amounts  assessed  against  the  plaint- 
iff, respectively,  no  appeal  had  been  taken  from 
such  payments  or  claim  made  for  refund  to  the 
Commissioner  of  Internal  Revenue."  He  also 
put  in  evidence  the  treasury  regulations  pre- 
scribing the  forms  and  procedure  for  the  re- 
funding of  tnies  in  force  from  January  1,1871, 
to  December  81,  1878,  as  follows: 

■'Preparations  of  Claims  for  the  Refunding 
of  Taxes  and  Penalties  Claimed  to  Have  Been 
Erroneously  or  Illegally  Collected. 
(Form  46.) 

Claims  for  the  refunding  of  taxes  and  penal- 
ties alleged  to  have  been  erroneously  or  ille- 
gally collected  must  be  mode  out  upon  form  46 
in  this  case.  The  burden  of  proof  rests  upon 
the  claimant  All  the  facts  relied  upon  in  sup- 
port of  the  claim  should  be  clearly  set  forth 
under  oath.  The  claim  should  be  still  further 
203]  mpported  by  the  certificate  of  the  assistant  as- 
sessor of  the  proper  division,  and  by  tbe  certifi- 
cate of  the  assessor  and  collector.  This  form 
and  those  certificates  should  be  respectively  in 
form  as  follows:" 

Then  follows  the  form  of  an  affidavit  to  be 
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be  paid  it  and  to  what  collector;  and  that  In 
the  belief  of  the  claimant  the  tax  was  erroneous 
and  Improper  and  for  what  reasons;  and  that 
by  reason  of  the  erroneous  assessment  and  pay- 
ment he  was  justly  entitled  to  have  a  certain 
sum,  naming  it,  refunded;  and  that  he  had  not 
theretofore  presented  any  claim  for  the  refund- 
ing of  aafd  sum  or  any  part  of  it  Then  fol- 
lows the  form  of  the  deputy  collector's  certifi- 
cate to  be  Indorsed  on  the  claimant's  affidavit, 
to  the  effect  that  be  had  carefully  investigated 
the  facts  set  out  in  the  affidavit,  and  believed 
the  statements  in  all  respects  to  be  true.  Next 
follows  the  form  of  the  collector's  certificate, 
also  to  be  indorsed  on  the  affidavit,  to  the  effect 
that  he  had  carefully  investigated  the  facta 
therein  set  forth  and  was  satisfied  that  Its  state- 
ments were  in  all  respects  just  and  true;  that 
upon  personal  examination  be  found  a  certain 
sum,  naming  the  amount,  reported  against  the 
claimant,  giving  the  page  and  line  of  tbe  list 
and  the  number  and  date  of  tbe  form  where  It 
was  to  be  found,  and  that  the  same  was  paid 
to  him  on  a  day  named  and  was  included  In 
his  aggregate  receipts  for  said  list,  which  re- 
ceipts amounted  to  a  certain  sum,  naming  it; 
ana  that  the  same  was  delivered  to  the  assessor 
to  be  transmitted  to  tbe  Commissioner  of  In- 
ternal Revenue;  and  that  no  claim  for  the  as- 
sessment complained  of  had  been  theretofore 
presented. 

The  certificate  of  the  clerk  in  charge  of  rec- 
ords in  the  office  of  tbe  Commissioner  of  Inter- 
nal Revenue  was  also  required,  to  the  effect 
that  from  personal  examination  he  found  a  cer- 
tain sum,  naming  it,  reported  against  the 
claimant,  on  a  certain  page  and  line,  naming 
them,  of  the  list  in  form,  giving  the  number 
and  date  of  tbe  form,  on  file  in  the  office  of 
the  Commissioner;  and  that  the  tax  was  In- 
cluded in  the  collector's  aggregate  receipt  for 
said  list,  transmitted  by  the  assessor  to  the 
Commissioner  of  Internal  Revenue. 

This  was  all  tbe  evidence.  Thereupon  the 
court  ordered  tbe  Jury  to  return  a  verdict 
for  the  defendant,  which  was  accordingly 
done.  The  plaintiff  excepted  to  this  ruling  of 
the  court.  The  court  entered  Judgment  for 
the  defendant  upon  the  verdict,  and  to  re- 
verse that  Judgment  the  plaintiff  brought  the 
present  writ  of  error. 

The  regulations  prescribed  by  the  Secretary 
were  made  by  authority  of  section  8230  of 
the  Revised  Statutes.  That  section  provides 
that  "The  Commissioner  of  Internal  Rev- 
enue, subject  to  regulations  prescribed  by  the 
Secretary,  is  authorized,  on  appeal  to  him 
made,  to  remit,  refund  and  pay  bock  all  taxes 
erroneously  or  illegally  assessed  or  collected 
without  authority,  and  all  taxes  that  appear  to 
be  unjustly  assessed  or  excessive  in  amount,  or 
in  any  manner  wrongfully  collected." 

Section  8228,  which  the  defendant  pleaded 
In  bar  of  the  suit,  declares  "  that  all  claims  for 
the  refundingof  any  internal  tax  alleged  to  have 
been  erroneously  or  illegally  assessed  or  col- 
lected, or  of  any  penalty  alleged  to  have  been 
collected  without  authority,  or  of  any  sum  al- 
1  to  have  been  excessive  or  in  any  rr 
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wrongfully  collected,  must  be  presented  to 
Commissioner  of  Internal  Revenue  within  .  _ 
years  next  after  the  cause  of  action  accrued. " 
The  suit  of  the  plaintiff  was  to  recover  back 
taxes  illegally  collected.  The  defense  pleaded 
was  that  the  claim  for  the  refunding  of  the 
tax  so  illegally  collected  was  not  presented  to 
the  Commissioner  of  Internal  Revenue  within 
two  yours  after  the  claim  had  accrued;  that  Is 
to  sny,  after  the  payment  of  the  alleged  ille- 
gal tax.  There  was  no  demurrer  to  this  plea, 
and  It  is  not  disputed  that  it  was  good  in  law. 
The  bill  of  exceptions  recites  that  the  defend' 
ant  proved  that  for  two  years  subsequent  to 
the  payment  of  the  tax  no  claim  for  the  re- 
funding of  the  tax  had  been  made  by  the 
plaintiff  to  the  Commissioner  of  Internal 
Revenue.  Upon  this  state  of  the  pleadings 
and  proof,  the  direction  of  the  court  to  ' 
jury  to  return  a  verdict  for  the  defendant 
rsosi  right,  unless  It  la  held  that  the  facts  proven  by 
1™*°J  the  plaintiff  show  a  claim  made  for  the  refund- 
Ingot  the  tax  within  the  meaning  of  the  law. 

These  facta  were  the  Indorsement  of  a  pro- 
test on  the  checks  by  which  the  taxes  were 
paid,  and  the  making  of  the  prescribed  and  the 
amended  return,  with  the  protest  and  claim 
written  thereon  as  above  stated. 

As  it  does  not  appear  by  the  recr-d  that  the 
protest  upon  the  checks  was  ever  Drought  In 
any  way  to  the  notice  of  the  Commissioner, 
that  fact  may  be  eliminated  from  the  case. 
The  contention  of  the  plaintiff  In  error,  there- 
fore, amounts  to  this:  that  a  protest  upon  Its 
return  for  taxation  against  the  requirements  of 
the  form  on  which  the  return  is  made,  accom- 
panied try  an  amended  return,  made  out  ac- 
cording to  the  plaintiff's  construction  of  tbe 
law,  is  such  a  claim  to  the  Commissioner  of 
Internal  Revenue  for  tbe  refunding  of  a  tax  il- 
legally collected,  as  is  required  by  the  law  and 
the  regulations  of  the  Secretary  of  the  Treas- 

We  think  there  Is  no  ground  for  this  conten- 
tion to  rest  on.  No  claim  for  the  refunding  of 
taxes  can  be  made  according  to  law  and  the 
regulations  until  after  the  taxes  have  been  paid. 
It  is  not  pretended  that  since  the  payment  of 
the  tax  by  the  plaintiff  any  one  of  the  steps  re- 
quired by  the  law  and  regulations  to  make  an 
effectual  claim  for  the  refunding  of  the  tax  has 
been  taken.  All  the  safeguards  prescribed  by 
tbe  Secretary  of  the  Treasury  for  the  protec- 
tion of  the  public  interests.  In  his  regulations  re- 
specting claims  for  the  refunding  of  taxes, 
have  been  disregarded.  There  bas  been  no 
claim  whale  /er  in  the  sense  of  the  law. 

In  our  opinion  no  suit  can  be  maintained  for 
taxes  illegally  collected  unless  a  claim  therefor 
bas  been  made  within  the  time  prescribed  by 
the  law.  When  the  law  says  the  claim  must 
be  presented  within  two  years,  the  Implication 
is  that  unless  so  presented  the  right  to  demand 
the  repayment  of  the  tax  is  lost,  and  the  com- 
missioner has  no  authority  to  refund  it;  and  of 
course  tbe  right  of  suit  is  gone.  We  regard 
the  presentation  of  the  claims  to  the  Com- 
missioner of  Internal  Revenue  for  the  refunding 
of  a  tax  alleged  to  have  been  illegally  exacted 
at  a  condition  on  which  alone  tbe  government 
[M0]  consents  to  litigate  the  lawfulness  of  the  origi- 
nal tax.  It  is  clearly  not  the  Intent  of  the  stat- 
ute to  allow  the  collector  to  be  sued  unless  tbe 

ne  c.  s. 


ner  pointed  out  by  law  and  relief  has  been  de- 
nied him.  Cheatham  v.  United  State*,  92  U. 
6.  86  [Bk.  28,  L.  ed.  6611;  Railroad  Co.  t. 
United  State,  101  IT.  8.  £48  [Bk.  23,  L.  ed. 
1066];  Anton  v.  Murphy,  [ante,  491]. 

As  tbe  nuking  of  such  a  claim  was  not  al- 
leged or  proven  but,  on  tbe  contrary,  the  fail- 


to  establish  its  cause  of  action. 

But  the  plaintiff  insists  that  the  judgment  of 
the  circuit  court  should  be  reversed  because 
the  bill  of  exceptions  recites  that  tbe  plaintiff 
"proved  that  the  true  amount  of  the  tax  which 
should  have  been  assessed  against  it  was  the 
sum  of  $428.75,  as  shown  by  said  amended  re- 
turn," and  tbe  defendant  having  allowed  this 
proof  to  be  made,  It  is  now  too  late  for  him  to 
contend  that  the  mere  technical  preliminaries 
to  establishing  this  proof  were  net  ob- 
served. But  the  only  proof  of  what  the  tax 
should  have  been,  according  to  the  plaintiff's 
theory,  was  his  amended  return;  and  this 
raised  a  question  of  law  which  could  be  pre- 
sented but  could  not  be  concluded  by  the  bill 
of  exceptions.  Besides,  It  was  shown  by  the 
record  that  tbe  defendant  Insisted  to  the  end  of 
the  case  and  proved  that  no  claim  had  been 
made  to  the  commissioner  within  two  years  af- 
ter its  payment  for  the  refunding  of  the  tax 
sued  for.  If,  therefore  it  be  conceded  that  the 
tax  exacted  wss  Illegal,  tbe  failure  to  make 
claim  for  Its  repayment  Is  a  bar  to  the  suit. 

Upon  the  whole  case,  therefore,  the  Circuit 
Court  was  right  in  directing  tbe  verdict  for 
the  defendant. 

Judgment  aMrmed, 

True  copy.    T™t: 

Junes  H.  MoKenner,  Clerk,  Sup.  Court,  U.  B. 


HIRAM  L.  BROWN  et  al.,  AppU., 

CHARLES  F.  DAVIS  et  at...  Exra.  of  Will- 
iam Allen,  Deceased. 

(See  8.  C.  Reporter's  ed.  SB7-BBJ.) 

Letter*  patent  amitritd  and  limited. 

Where*  lever  or  its  equivalent  as  a  meohanloal 
niment  Is  made  an  essential  element  of  a  claim 
patent,  the  use  of  the  human  band  Instead  Is 
the  use  of  an  equivalent,  although  in  the  pa- 
tented machine  the  lever  is  worked  by  hand. 

2.  Reissued  letters  patent  Mo.  (689,  for  an  im- 
provement in  grain  drills,  construed  and  limited, 
in  view  of  a  prior  invention  and  tbe  fact  that  new 
'  ■mt  introduced  Into  the  specification  of  the  ro- 
I  was  put  In  for  the  purpose  of  reaching  ma- 
Chines  not  within  the  claims  of  tbe  or! j  rial  patent. 
—  '  held  not  to  be  infringed  by  the  defendants1 


States  for  the  Northern  District  of  New 
York. 

The  history  and  facts  of  the  case  fully  ap- 
pear in  the  opinion  of  the  court. 
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Messrs.  B.  F.  Thuraton,  E.  E.  Wood  and 

F.  L.  Brown,  for 

Messrs.  Satr-dli 
F.  Cogswell,  for  appellees: 

Under  the  doctrine  of  MeCormiei  v.  Taleatt, 
20  How.  402  (61  U.  B.  bk.  IS,  L.  ed.  030).  and 
Railway  Co.  v.  S*jrf«i,  97  U.  B.  OH  (Bk.  24,  L. 
ed.  1058),  the  appellee*  bare  a  right  to  treat  m 
infringers  all  who  make  machines  operating 
on  the  same  principles  and  performing  the  same 
(unction  an  Davis'  rack  bar  or  push  bar,  by 
analogous  means  or  equivalent  combinations. 

The  burden  of  proof  of  wantof  novelty  reaia 
upon  him  who  avers  It;  and  as  was  said  by  this 
court  in  Coffin  v.  Ogdtn,  18  Wall.  124  (85  D.  8. 
bk.  21.  L.  ed.  828):  "Every  reasonable  doubt 
should  be  resolved  against  him."  Novelty  can 
only  be  negatived  by  proof  which  puts  the  fact 
beyond  a  reasonable  doubt. 

Woodv.  MiUCo.  4 FUber,  560;  ffinwiv.iit- 
tisdel,  2  Baa  &  Ard.  10;  BignaU  v.  Harvey,  6 
Ban.  &  Ard.  636. 

Legal  cause  existed  forthe  surrender  and  re- 
Issue  of  Davis'  patent 

See  Baffin  v.  Taggert,  17  How.  74  (58  TJ.  S. 
bk.  10,  L.  ed.  87);  Powder  Oo.v.  Powder  Works, 
08  U.  8,  186  (Bk.  25,  L  ed.  81). 

Davis'  original  patent  was  inoperative,  be- 
cause of  a  defective  or  insufficient  specification. 
To  cure  this  defect  he  surrendered  his  patent 
nnd  took  the  reissue. 

Rod  v.  Chase,  25  Fed.  Rep.  94. 

It  is  not  essential  to  a  valid  surrender  and  re- 
issue that  the  original  patent  be  wholly  inop- 
erative or  wholly  invalid. 

Powder  Co.  v.  Powder  Works,  supra;  Seymour 
v.  Osborne,  11  Wall.  516  (78  U.  S.  bk.  20,  L. 
ed.  88);  Wilson,  v.  Coon.  18  Blatohf.  588. 

The  error  arose  in  the  way  pointed  out  by 
the  statute  as  the  lawful  condition  of  granting 
a  reissue,  namely:  by  inadvertence,  accident 
or  mistake,  and  without  any  fraudulent  or  de- 
ceptive intention  on  the  part  of  the  patentee. 

The  decision  of  the  commissioner,  within 
the  limits  of  the  power  conferred  on  him  in  this 
behalf,  is  final  and  cannot  be  attacked  collater- 
ally. 

Seymour  v,  Osborne,  supra;  Russell  v.  Dodge, 
98  U.  8.  460  {Bk.  88.  L.  ed.  978);  Bail  t.  Xon- 
ffas,  102  U.  a  128  (Bk.  26.  L.  ed.  104). 

The  reissue  is  not  subject  to  the  criticism 
thai  It  was  an  expansion  or  the  original  patent. 
It  simply  points  out  more  clearly  and  distinct- 
ly tbe  invention  shown  in  the  original,  and 
claims  more  conformably  to  the  rights  of  the 
patentee  what  was  therein  shown. 

Powder  Co.  v.  Powder  Worts,  supra. 

The  presumption  arising  from  the  decision 
of  the  commissioner  can  only  be  overcome  by 
clearly  showing,  from  a  comparison  of  the 
Original  specification  with  that  of  the  reissue, 
that  the  former  doe*  not  substantially  describe 
what  is  described  and  claimed  In  the  latter. 

OWtt  v.  Goodyear  Denial,  ete.  Co.  98  V.  8. 
486  (Bk.  28,  L.  ed.  962). 

Tbe  reissue  Is  valid  notwithstanding  the  lapse 
of  lime  between  the  date  of  tbe  original  and 
that  of  the  reissue. 

The  question  was  not  mooted  at  the  circuit; 
and  as  this  court  has  repeatedly  said  that  no 

{irecise  limit  of  time  can  be  fixed  and  laid  down 
or  all  cases.— Mahn  t.  Earwood,  112  U.  8.  854 
(Bk.  98,  L.  ed.  665)— each  case  must  be  de- 


termined upon  its  own  facta. 

No  such  Inexcusable  and  unreasonable  de- 
lay appears  as  ought  to  deprive  defendants  Id 
error  of  the  benefit  of  their  patent. 

Oagev.  Herring.Kfl  TJ.  8.  640  (Bk.  97,  L.  ed. 
601);  Smith*. Goodyear Denlal.elc.Co. supra. 

Should  the  court  hold  the  reissued  patent  in- 
valid in  an?  of  its  claims,  the  defendants  in  er- 
ror may  fall  back  upon  the  second,  fourth  and 
fifth  clauses  of  the  reissue,  which  are  sub- 
stantially the  same  as  the  claims  of  the  original, 
and  are  each  and  all  infringed  by  plaintiffs  In 

Gage  v.  Herring,  107  U.  8.  640  (Bk.  87,  L. 
ed.601). 

Mr.  Justice  Blsttehford  delivered  theopln 
son  of  the  court: 

This  is  a  suit  in  equity,  brought  In  the  Cir- 
cuit Court  of  the  United  States  for  the  North- 
ern District  of  New  York,  on  reissued  letters 
patent  No.  8689,  granted  to  Charles  F.  Davis 
and  William  Allen,  February  18,  1879,  for  an 
Improvement  in  grain  drills,  the  original  patent. 
No.  74510,  having  been  granted  to  said  Davis, 
as  inventor,  February  18. 1868.  The  applica- 
tion for  the  reissue  was  filed  January  24,  1879. 
The  defenses  set  up  in  the  answer  are:  want  of 
Utility  and  novelty,  Invalidity  of  tbe  reissue 
and  noninfringement.  Tbe  specifications  of 
the  original  and  reissued  patents  are  here  placed 
aide  by  aide,  tbe  Darts  In  each  not  found  in  the 
other  being  In  Italic: 


"  Be  tt  known  tbat  1, 
Charles  F.  Davis,  of  Au- 
burn, County  of  Cayuga. 


burn,  (n  the  Count 
Cayuga , and  Statoofi 
Yorth*  vein  vented. 
tain  new  and  useful 

flrflls;  and  I  do  hereby 
declare  tbe  following  to 
be  a  rulL  Blear  and  exaot 
description  of  the  same, 
reference  brine  had  to 
the  accompanying  draw- 
tun,  making  a  part  of 
this  spec  Location,  In 
which  Figure  1  repre- 
sent*  a  top  plan  of  the 
drill,  with  the  seed  box 

removed,  but  Its  position 
Shawn  by  red  lines,  to 
Show  the  parti  under- 
neath it,  Ftffure  S  repre- 
sents tbe  crank  rod  or 
■baft  to  which  the  front 
ends  of  the  drag  bars  are 
attached,  when  dBtachod 


straight  to  a  tlgxau  11' 
and  vies  twin,  and,  f  i 


State  of  New  York,  have 


moots  In  grain  drills,  of 
wMeh  the  f oUowlngli  a 
full,  elearand  exact  do- 


ing bad  to  the 

pany  In?  drawings,  mu- 

Ing  part  of  this  spjMtnoe- 

tkin,  tn  which  Figure  I       mai 

represents  a  plan  or  top      *^mm' 

view  of  tbe  drill,  with  tbe 


1    represent*   itae 


the  machine.  Ftp,  a  rep- 
resents an  end  view  of 
the  drill  with  the  wheel 
removed  to  show  the 
part*  behind  It,  and  rep. 
resenting,  by  full  and 
dotted  Unas,  tbe  several 
operative  partaand  their 
potltloiiN  under  the 
changes  of  tbe  machine 
or  Its  part*.  Similar  let- 
ters of  reference  denote 
spmnonaVM  parts  In  all 
tlM  Antra*. 


in  object  and  purpose 
_.  my  Invention  <*  to 
shift  or  change  thoaeed- 
■--    iboe*orboe*froma 

Hits  b™,  and,  far. 


Uaowa  t.  Da™. 


the  whole  MrieVtaroth'- 
er.  M  may  be  touud jiso- 

ToeiiableofJiarasiJllHd 
In  the  art  lo  make  nud 

.  me  mj  invention,  I  will 
'1  proceed  to  deaorfbe      ■ 


the  ihiftine  process,  t 
admitof  being  railed  in 
arately,  or  the    who! 

eertss  together,  u  ma; 
be  found  neoeaau?. 

To  enable  otheraskillO' 
In  the  art  to  make  on. 
nae  mj  invention,  I  wll 


Upon  an  axle,  A,  to 
,„..  ,   ported  on  the  usual  a 


ported  on  the  usual  oar- 
rjln(riwheela,    BB.li 


a  seed  box,  D.  the  ([Idea 
or  which  may  be  oper- 
ated In  auy  of  tho  -ell 
known  warn,  f- 
~   Inlhefi 


zedbyGoOgR*1 


Sufhekz  Coost  or  thb  Osrrm  &TAT1 


»G<#gfc* 


Bbowk  t.  D  a  vts. 
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and  coals.    The  defendants  have  appealed  to 
lob  court, 

The  specification  of  the  original  patent  stated 
the  purpose  of  the  invention  to  be,  to  change 
the  seeding  shoes  or  hoea  from  a  straight  to  a 
slgzog  line,  and  rice  vena:  and  also,  U>  bo  hang 
the  shoes  or  hoes  as.  In  addition  to  the  shifting 
process,  to  allow  the  shoes  or  hoes  to  be  raised 
ail  together,  or  any  one  separately.  The  me- 
chanical means  described  in  that  specification, 
for  shifting  the  shoes,  are  these:  in  the  front 
part  of  the  machine  la  a  rotating  shaft  with 
cranks  on  it  so  arranged  that  the  shaft  does  not 
have  a  straight  continuous  axis,  but  has  sets  of 
axes  in  different  lines,  alternating,  so  that, 
yokes  being  attached,  each  to  two  of  the  cranks, 
and  each  two  of  the  cranks  having  axes  in  a 
different  line  from  the  line  of  the  axes  of  the 
next  two  adjoining  cranks,  the  yokes  being  of 
substantially  equal  length,  and  being  connected 
i  by  drag  bars,  at  the  rear  ends  of  the  drag  bars, 
to  the  shoes,  s  rotating  motion  given  to  the 
crank  shaft  will  shift  the  shoes,  by  moving  all 
of  them,  each  alternate  shoe  moving  in  an  op- 
posite direction  from  that  In  which  the  shoe 
next  to  it  moves,  and  thus  a  space  being  opened 
or  closed,  of  double  the  distance  through  which 
any  shoe  travels.  To  rotate  the  crank  shaft, 
there  Is  a  cross  shaft  In  the  rear  of  the  machine, 
on  the  end  of  which  is  an  upright  lever,  which 
extends  upwards  to  form  a  handle,  and  has 
pivoted  to  it  below  a  bar  which  extends  for- 
ward and  the  forward  end  of  which  Is  formed 
Into  a  rack,  which  works  Into  a  pinion  on  the 
end  of  the  crank  shaft.  By  moving  the  lever, 
the  rack  and  pinion  are  worked  and  the  crank 
shaft  is  rotated  and  the  shoes  are  shifted.  The 
extent  of  the  rotating  movement  of  the  crank 
shaft  is  about  half  a  circle,  bock  and  forth. 
The  original  specification  says  that  instead  of 
employing  the  crank  shaft,  the  shoes  may  lie 
united  in  sets  to  different  bars,  which  may  be 
straight,  both  bars  being  united  to  cross  bars 
or  beads,  at  their  ends;  and  that,  by  shifting 
these  two  bars,  the  shoes  attached  to  them  will 
be  shifted.  But  there  Is  no  more  specific  de- 
scription of  mechanism  for  the  purpose,  nor 


In  the  detei 


v  alternate 


shoe  is  connected  with  an  immovable  part 
the  frame,  and  every  other  alternate  shoe  Is 
connected  with  a  swinging  cross  bar,  which 
hangs  down  so  as  to  bnve  a  motion  back  and 
forth  in  the  arc  of  a  circle,  by  reason  of  its  be- 
ing hung  in  bearings  in  the  side  of  the  frame. 
A  rod  extends  from  near  the  middle  of  the 
width  of  the  swinging  cross barto  therearpart 
of  the  frame,  behind  the  line  from  which  the 
shoes  are  suspended,  which  rod  is  supported 
in  the  center  of  its  length,  and  terminates,  at 
its  rear  end,  in  a  handle,  so  that  an  operator 
can  work  it  and,  by  pulling  it,  shift  simulta- 
neously all  the  shoes  that  arc  attached  to  the 
■winging  cross  bar.  Two  coiled  springs  are  so 
arranges  that  when  the  rod  is  pulled  the 
springs  arc  compressed;  and  when  the  rod  is 
released  the  action  of  the  springs  tends  to 
throw  the  swinging  cross  bar  and  the  shoes  at- 
tached to  it  towards  the  front  of  the  frame 
again,  restoring  them  to  the  position  from 
which  the  pulling  of  the  rod  moved  (hem. 
il  Thus,  only  alternate  sliocs  are  shifted,  but  the 
positions  of  the  toes  of  the  shoes,  relatively  to 
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each  other,  can  be  simultaneously  changed,  and 
a  wider  space,  In  a  straight  line,  be  opened  be- 
tween any  two  toes  at  any  time.  The  shoes  ore 
so  set  that  their  toes  are  never  In  a  straight  Hne 
across,  but,  when  nearest  to  each  other,  are 
somewhat  out  of  a  straight  line,  and  the  pol- 
ling of  the  rod  causes  the  distance  between 
them  to  Increase.  The  shoes  which  move  in  in- 
creasing such  distance  do  so  through  the  rotat- 
ing motion  to  and  fro  of  the  swinging  cross 
bar  to  which  they  are  attached,  such  motion 
being  imparted  by  the  polling,  at  the  rear  of 
the  machine,  of  the  rod  attached  to  the  swing- 
ing cross  bar.  In  the  plaintiffs'  machine,  the 
shoes  which  move,  in  Increasing  such  dis- 
tance do  so  through  the  rotating  motion  to  and 
fro  of  the  crank  shaft  to  which  they  are  at- 
tached, such  motion  being  imparted  by  the 
pushing  at  the  rear  of  the  machine  of  tbe  rod 
that  carries  the  rack,  the  rod  being  worked  by 

An  examination  of  the  claims  of  the  original 
and  reissued  patents  shows  that  claim  3  of  the 
reissue  is  substantially  the  same  as  claim  1  of 
the  original;  that  claim  4  of  the  reissue  is  sub 
Mantiafly  the  same  as  claim  3  of  the  original; 
and  that  claim  5  of  the  reissue  Is  substantially 
the  same  as  claim  3  of  the  original. 

The  circuit  court  held  that  claim  9  of  the 
reissued  was  infringed,  although  In  the  defend- 
ants' machine  there  is  no  lever  such  as  the  lev- 
er H  of  the  patent,  and  no  equivalent  or  sub- 
stitute for  it.  The  view  taken  was.  that  claim 
2  was  infringed,  because  the  defendants  use  a 
rod.  the  end  of  which  Is  pushed  and  pulled  by 
the  hand  of  tbe  operator,  while  in  the  patent 
the  lever  H  pulls  and  pushes  the  end  o*  tbe 
rod.  But  the  lever  or  Its  equivalent  as  a  me- 
chanical instrument  Is  made  an  essential  ele- 
ment in  claim  3,  and  dispensing  with  the  lever 
and  using  instead  the  human  hand  is  not  the 
use  of  an  equivalent,  although  In  the  plaintiffs' 
machine  the  hand  is  applied  to  work  the  lever. 
Water  Meter  Co.  v.  Detper,  101  U,  8.  333,  837 
[Bk.  S3.  L.  ed.  1084,  10381 1  Gagev.  Herring, 
107  U.  8.840,  648  and  Fay  v.  Cordeeman.  109  U. 
B.  408,  430,  431  [Bk.  27,  L.  ed.  601,  604  and 
978;  9841;  Sargent  v.  Hall  Safe  and  Lock  Co. 
[ante,  671. 

In  order  to  determine  what  construction  [250] 
ought  to  be  given  to  the  other  claims  of  the 
reissue,  it  is  necessary  to  consider  an  invention 
made  by  one  Powers,  at  Madison,  Wisconsin, 
in  1862,  the  invention  of  Davis  being  carried 
back  only  to  September,  1866.  During  the 
winter  of  1861-3,  and  the  spring  of  1863,  Pow- 
ers was  selling,  at  Madison,  grain  drills,  with 
iron  drag  bars.  During  the  season  of  1862, 
noticing  the  working  of  drills  in  the  field,  he 
conceived  the  idea  that  the  shoes  could  be 
put  into  single  and  double  ranks  by  a  more 
easy  method  than  (hat  then  used.  He  worked 
out  a  plan  and  made  a  model  of  It  and  applied 
for  a  patent  November  10,  1862.  The  patent 
was  ordered  to  Issue  December  6,  1863,  but 
was  never  issued.  The  reason  is  not  staled. 
The  specification  filed  states  that  the  "inven- 
tion consists  of  a  device  to  enable  the  shovels 
or  plows  of  a  drill  to  be  set  in  single  or  double 
rows  or  ranks,  with  greater  ease  and  facility 
tluin  hitherto."  The  method  described  and 
shown  in  tbe  drawings  is  to  have  a  cross  row 
of  stationary  shovels;  and  a  cross  row  of  other 
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■hovels,  attached  to  a  cross  bar  which  is  ar- 
ranged, at  each  end  of  it,  so  as  to  slide  to  the 
extent  of  eight  inches  to  and  fro,  in  a  groove. 
Thus,  two  rows  may  be  made,  or  the  sliding 
cross  bar  may  be  set  at  a  point  where  all  the 
shovels  will  be  in  a  line,  and  one  row  be  formed. 
The  movable  cross  bar  is  moved  by  hand  and 
secured,  when  set,  by  bolts.  The  claim  covers 
"the  method  of  double  and  single  ranking  the 
drill  teeth,  by  the  adjustment  of  the  sliding 
cross  bar  A,  to  which  are  attached  the  alternate 
drill  teeth  or  shovels,  to  different  positions  be- 
tween the  side  pieces  of  the  frame."  The  de- 
scription states  that  "by  this  device,  double  or 
single  ranking  can  be  effected  in  a  moment,  in- 
stead of  the  more  tedious  process  of  other  sim- 
ilar machines,"  and  that  "double  and  single 
ranking  is  a  highly  important  feature  iu  a  drill, 
to  adapt  it  to  different  soils  and  circum  stances. " 
Powers  put  this  shifting  arrangement  "on  to 
two  or  may  be  three  drills"  which  he  had  on 
hand.  He  testifies  to  the  use  of  two  of  them 
and  says  they  worked  perfectly,  so  far  as 
changing  the  rank  of  the  drill  was  concerned. 
This  was  a  completed  invention.  The  idea 
of  changing  the  relative  positions  of  the  shoes 
by  having  one  row  of  them  stationary  and  mov- 
ing the  other,  which  is  the  idea  developed  in 
rami  tlie  defendant's  machine,  was  fully  embodied 
l  J  in  Powers'  machine.  It  had  no  lever  and  rod 
to  do  the  work  of  the  hand  in  moving  the  slid- 
ing cross  bar,  and  that  cross  bar  was  held  in 
position,  when  set,  by  bolts. 

In  view  of  this  Invention  of  Powers,  we  arc 
of  opinion  that  the  invention  of  the  Davis  pa- 
tent must  be  limited,  so  far  as  the  shifting  ap- 
paratus is  concerned,  to  the  special  arrangement 
of  the  rotating  crank  shaft  described, and  shown 
in  the  drawings.  The  words  "substantially  as 
described,"  found  in  each  of  the  first  two  claims 


n  1  of  the  reissued  is  given  a  construction 
which  includes  any  arrangement  for  shifting 
not  substantially  using  a  rotating  crank  shaft, 
it  becomes  a  claim  which  could  not  lawfully 
have  been  granted  in  the  original  patent;  and, 
as  a  claim  in  a  reissued  patent,  it  Is  invalid, 
within  the  defenses  set  up  in  the  answer, because 
the  application  for  the  reissue  was  made  nearly 
eleven  years  after  the  original  patent  was 
granted,  and  after  machines  effecting  the  shift- 
ing by  other  means  than  a  rotatingcronk  shaft 
had  gone  Into  use  subsequently  to  the  date  of 
the  original  patent,  and  no  sufficient  excuse  Is 
given  for  the  laches  and  delay.  The  same  re- 
marks apply  to  claim  3  of  the  reissue. 

In  view  of  the  rulings  of  this  court  on  the 
subject  of  reissued  patents,  made  since  the  de- 
cision in  this  case  was  made  by  the  court  be- 
low, in  May,  1881,  tbia  case  must  be  considered 
in  view  of  the  fact  that  the  new  matter  intro- 
duced into  the  specification  of  the  reissue  was 
put  in  for  the  purpose  of  reaching  machines 
which  the  claims  of  the  original  patent  would 
not  reach,  and  of  laying  a  foundation  for  claims 
1  and  S  of  the  reissue.  The  inventor  and  pa- 
tentee, Davis,  distinctly  says  this,  In  his  testi- 
mony. The  principal  interpolation  is  in  these 
words:  "The  rack  bar  or  connecting  rod  m 
may  be  used  for  this  purpose,  and  thereby  the 
shoes  or  hoes  may  be  shifted  from  a  straight  to 
a  zigzag  line,  or  nice  term,  said  connecting  bar 


m  being  held  in  position.  If  desired,  by  any  ol 
the  usual  mechanical  devices  for  that  purpose." 
In  the  original  specification  m  is  called  a  "rack 
bar,"  because  it  Is  pivoted  at  one  end  to  the 
lower  end  of  the  lever  H,  and  has  on  Its  other 
end  a  rack  taking  into  a  pinion  on  the  end  of  r  j 
the  crank  shaft.  But,  in  die  reissue,  m  is  called 
"a  rack  bar  or  connecting  rod."  Again,  in  the 
reissue,  the  reference  to  the  lever  H,  as  con- 
nected with  and  working  the  chain  to  be  used 


make  the  use  of  the  lever  H  n 

aory.  Before  these  changes,  the  defendant's 
machine,  which  has  no  lever  and  no  rotating 
crank  shaft,  would  not  have  been  within  the 
scope  of  the  original  claims,  but,  if  the  rack 
bar  were  to  become  a  connecting  rod.  It  was 
thought  it  might  cover  the  rod  in  the  defend- 
ant's machine.  Claim  8  of  the  reissue  was 
framed  on  this  view,  of  shifting  by  a  rod  alone, 
while  claim  1  is  made  so  broad  as  to  seem  to 
claim  shifting  by  any  means,  by  a  single  move- 
ment 

As  to  claims  4,  0  and  6,  of  the  reissue,  the 
shifting  mechanism  of  the  patent,  with  its  ro- 
tating crank  shaft,  must,  in  view  of  the  Pow- 
ers invention,  be  considered  as  an  element  in 
each  claim;  and  that  mechanise  is  not  used 
by  the  defendants. 

It  follows,  from  these  views,  that  the  deem 
of  the  Circuit  Court  mutt  be  reverted  and  the 
cage  remanded,  mth  a  direction  to  diemiet  the 
bill,  asiffft  costs. 

True  copy.   Test: 

James  H.  McKenner,  Clerk,  Sup.  Ct.  U.  S. 


',  without 
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It  la  not  an  offense,  under  section  13  of  the  Ant 
ol  March  1, 1BT8,  fur  one  merely  to  have  in  his  pos- 
session aoanooled  stamp,  ore  stamp  which  hss  bora 
used,  or  which  purports  to  have  been  used  upon  a 

package  of  Imported  liquors,  unless  It  ta«-  " 

designedly   removed  by  human  agency,  * 
defacing  or  destroying  It  at  the  time. 

Submitted  Dee,  11. 1886.  Decided  Jan.  11, 1886. 

ON  a  certificate  of  division  In  opinion  between 
the  Judges  of  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Statement  of  the  case  by  Mr.  Juttiee  Matt- 

The  defendant  was  indicted  in  the  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  New  York  for  an  alleged  offense  set 
out  in  the  first  count  of  the  indictment,  the 
other  three  being  substantially  similar,  as  fol- 

"The  Jurors  of  the  United  States  of  America 
within  and  for  the  district  and  circuit  aforesaid, 
on  their  oaths,  present  that  Morris  Spiegel,  lata 
of  the  City  and  County  of  New  York,  in  the 
district  and  circuit  aforesaid,  yeoman,  hereto- 
fore, to  wit:  on  the  eighteenth  day  of  April,  tn 
US  V.  S. 
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the  rear  of  our  Lord  one  thousand  eight  hun- 
dred and  eighty-three,  at  the  Southern  District 
of  New  York,  and  within  the  Jurisdiction  of 
this  court,  did  feloniously,  knowingly  and 
fraudulently  have  Id  his  possession  a  certain 
United  Statesstamp  of  the  kind  and  description 
provided  and  required  by  law  to  be  affixed  to 
packages  containing  distilled  spirits  imported 
Into  (Be  United  States  in  packages,  the  said 
stamp  being  tbeD  and  there  in  form  as  pre- 
scribed by  the  Secretary  of  the  Treasury,  and 
numbered  in  figures  as  follows:  '360,460,'  a 
more  particular  description  of  which  said  stamp 
ts  to  the  jurors  as  yet  unknown,  which  said 
stamp  had  been  heretofore  removed  from  a  cer- 
tain package  which  had  contained  imported 
spirits,  to  wit:  brandy,  and  which  said  stamp 
had  not  been  defaced  and  destroyed  at  the  time 
of  such  removal,  then  and  there  against  the 
peace  of  the  United  States  and  their  dignity, 
11  and  contrary  to  the  form  of  the  statute  of  the 
said  United  States  in  such  case  made  and  pro- 
vided." 

The  indictment  is  founded  upon  provisions 
contained  in  the  Act  of  March  1,  1879,  '" 
amend  the  laws  relating  to  internal  reven__ 
(SO  Stat,  at  L.  837,  343),  the  eleventh  section  of 
which  provides  as  follows: 

"That  all  distilled  spirits,  wines  and  malt 
liquors,  imported  in  pipes,  hogsheads,  tierces, 
barrels,  casks  or  other  similar  packages  shall  be 
first  placed  in  public  store  or  bonded  w 
house,  and  shall  not  be  removed  therefrom 
til  the  same  shall  have  been  inspected,  marked 


and  a  stamp  affixed  to  each  package,  indicating 
the  date  and  particulars  of  such  inspection;  and 
the  Secretary  of  the  Treasury  is  hereby  author- 
ized to  prescribe  the  form  of.  and  provide,  the 
requisite  stamps,  and  to  make  all  regulations 
which  he  may  deem  necessary  and  proper  for 
carrying  the  foreign  requirements  into  effect." 
And  section  13,  so  far  as  relevant,  provides: 
"Every  cask  or  other  package  from  which 
the  stamp  for  imported  liquors  required  by  this 
Act  to  be  placed  thereon  shall  not  be  effaced, 
obliterated    or  destroyed,  on   emptying  such 

ecka^e,  shall  be  forfeited,  and  the  same  may 
seized  by  any  officer  of  internal  revenue 
wherever  found:  and  all  the  provisions  and 
penalties  of  section  3334  of  the  Revised  Statutes 
of  the  United  States,  relating  to  empty  casks  oi 
packages  from  which  the  marks,  brands  oi 
stamps  have  not  been  effaced  or  obliterated, 
and  relating  to  the  removal  of  stamps  from 
packages,  and  to  having  in  possession  any 
■tamps  so  removed,  shall  apply  to  the  stamps 
for  imported  spirits  herein  provided  for,  and  to 
the  casks  or  other  packages  on  which  such 
stamps  shall  have  been  used." 

Section  8;124,  R.  S-,  referred  to  in  section  13 
of  the  foregoing  Act,  fs  in  these  words: 

"Every  person  who  empties  or  draws  o_  _. 
causes  to  be  emptied  or  drawn  off  any  distilled 
spirits  from  a  cask  or  package  bearing  any 
mark,  brand  or  stamp  required  by  law  shall,  at 
the  time  of  emptying  such  cask  or  package,  ef- 
T2J  bee  and  obliterate  said  mark,  stamp  or  brand. 
Every  tucb  cask  or  package  from  which  said 
mark,  brand  or  stamp  is  not  effaced  and  ob- 
literated as  herein  required  shall  be  forfeited  to 
the  United  States,  and  may  be  seized  by  any  of- 
ficer of  internal  revenue  wherever  found.  And 
IK  C.  8.  U.  a.  Book  20 


every  railroad  company  or  other  transportation 
company  or  person  who  receives  or  transports 
or  has  in  possession  with  intent  to  transport  or 
with  Intent  to  cause  or  procure  to  be  transported, 
any  such  empty  cask  or  package  or  any  part 
thereof,  having  thereon  any  brand,  mark  or 
stamp,  required  by  law  to  be  placed  on  any  cask 
or  package  containing  distilled  spirits,  shall  for- 
feit $300  for  each  such  cask  or  package  or  any 
,       transported  or  had 


every  boat,  railroad  car,  cart,  dray,  wagon  or 
other  vehicle,  and  all  horses  and  other  animals 
used  in  carrying  or  transporting  the  same  shall 
be  forfeited  to  Die  United  States.  Every  per- 
ion  whofails  to  efface  and  obliterate  such  mark, 
ttamp  or  brand,  at  the  time  of  emptying  such 
cask  or  package,  or  who  receives  any  such  cask 
.  package  or  any  part  thereof,  with  the  intent 
aforesaid,  or  who  transports  the  same  or  know- 
ingly aids  or  assists  therein,  or  who  removes 
any  stamp  provided  by  law  from  any  cask  or 
package  containing  or  which  had  contained  dis- 
tilled spirits,  without  defacing  and  destroying 
the  same  at  the  time  of  such  removal,  or  who 
aids  or  assists  therein,  or  who  has  in  his  posses- 
sion any  such  stamp  so  removed  as  aforesaid, 
or  has  In  his  possession  any  canceled  stamp  or 
any  stamp  which  has  been  used,  or  which  pur- 
ports to  have  been  used  upon  any  cask  or  pnr!:> 
age  of  distilled  spirits,  shall  be  deemed  guilty 
of  a  felony  and  shall  be  fined  not  less  than  $1100 
nor  more  than  $10,000  and  imprisoned  not  less 
than  one  year  nor  more  than  five  years." 

The  case  was  brought  into  this  court  by  the 
following  certificate: 

"At  a  stated  term  of  the  Circuit  Court  of  the 
United  States  of  America  for  the  Southern  Dis- 
trict of  New  York,  In  the  Second  Circuit,  be- 
gun and  held  at  the  United  States  court  rooms, 
in  the  City  of  New  York,  on  the  third  Monday* 
of  October,  in  the  vear  of  our  Lord  one  thou- 
sand eight  hundred  and  eighty-four, 

•'Present,  the  ifanoroWs  William  J.Wallace, 
the  Honorable  Charles  L.  Benedict,  Judge*. 
The  United  States ) 

Morris  Spiegel.    1 

"This  case  coming  on  to  be  heard  at  this 
term  before  iudjrmentupou  theverdict  of  guilty. 
upon  a  motion  in  arrest  of  Judgment  and  also 
upon  a  motion  for  a  new  trial,  before  the  two 
judges  above  mentioned,  at  such  hearing  the 
the  following  questions  occurred: 

"First.  Whether  the  indictment  states  an  of- 
fense created  by  the  laws  of  the  United  States. 

"Second.  Whether  in  a  prosecution  for  hav- 
ing possession  of  stamps  removed  from  im- 
ported liquors,  instituted  under  the  laws  of  1879 
{chap.  125,  §  12),  it  is  necessary  for  the  Govern- 
ment, in  addition  to  proving  that  the  stamps  in 
question  had  been  removed  from  casks  contain. 
ing  Imported  spirits,  also  to  prove  that  such 
stamps  had  been  so  removed  by  some  person. 

"Third.  The  prosecution  on  the  trial  having 
failed  to  prove  that  the  stamps  named  in  the 
indictment  were  removed  by  a  person,  was  it  or 
not  error  for  the  court  to  refuse  to  direct  the 
jury  to  acquit  the  defendant  on  the  ground  that 
the  prosecution  had  not  proven  an  offense  under 
the  statute  T 

"  Fourth.  Whether  or  not  the  offer  on  the 
part  of  the  defense  to  prove  that  the  sUmpt 
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named  In  tbe  indictment  (ell  accidentally 
from  tbe  casks  and  were  not  removed  by  any 
person  was  properly  overruled. 

"Fifth.  Whether  the  exception  taken  to 
that  portion  of  the  charge  to  the  Jury  where  it 
was  said:  'It  Is  sufficient  to  make  the  posses- 
sion of  the  stamps  unlawful  if  the?  came  off 
sucli  casks  without  being  destroyed,  whether 
they  came  off  by  accident  or  design,'  was  prop- 
erly overruled. 

"  Sixth.  Whether  or  not  it  was  error  to  re- 
fuse to  charge  as  requested  by  the  defendant  as 
follows:  '  If  yon  believe  the  Government  has 
failed  to  prove  the  stamps  named  in  the  indict- 
8741  m6nts  were  removed  by  a  person  or  persons 
from  casks  containing,  or  which  had  contained. 
Imported  distilled  sptrits.your  verdict  should  be 
for  the  defendant,  as  an  accidental,  or  by  action 
of  the  weather,  falling  or  coming  off  of  these 
stamps;  and  possession  thereafter  by  defendant 
will  not  constitute  an  offense  under  this  stat- 
ute. 

"  Seventh.  Whether,  In  a  prosecution  for 
having  in  possession  stamps  removed  from 
casks  of  imported  spirits  in  violation  of  the 
Laws  of  1870  (chap.  135,  §  13),  it  is  necessary 
for  the  prosecution  to  aver  that  (he  stamps  so 
removed  had  been  removed  by  some  person. 

"  Eighth.  Whether  the  Indictment  is  suf- 
ficient to  warrant  judgment  upon  the  verdict. 

"  In  respect  to  each  of  which  questions  the 
judges  aforesaid  were  divided  in  opinion. 

'"Wherefore,  at  the  same  term,  upon  request 
of  tbe  United  States  attorney,  they  have 
caused  the  points  above  staled  to  be  certified, 
under  the  seal  of  this  court,  together  with  a 
copy  of  the  indictment  and  an  abstract  of  the 
record,  to  the  Supreme  Court  of  the  United 
States  for  final  decision  accordlngto  law. 
"Wm.  J.  TTallace, 
"Chaa.  L.  Benedict." 

Mr.  William  A.  Maury,  Ant.  Atty-Om. , 
for  plaintiff. 

Meisri.  William  P.  Flero  and  Green  B, 
l,  for  defendant. 


Mr.  Justice  Matthews  delivered  tbe  opin- 
ion'of  the  court: 

The  twelfth  section  of  the  Act  of  March  1, 
1879,  does  not  define  the  offense  of  removing 
stamps  from  packages  of  imported  liquors,  or 
of  having  in  possession  stamps  so  removed,  ex- 
cept by  adopting  the  provisions  of  section  3324, 
K.  S.,  defining  such  offenses  in  relation  tc 
stamps  upon  packages  of  other  distilled  spirits, 
not  imported,  and  applying  them  In  tbe  case  of 
Imported  liquors.  In  doing  this  its  language  is 
....  that  of  reference  merely,  and  not  of  definition. 
■'•J  For  the  precise  and  statutory  description  of  the 
offense  described  we  must  have  recourse  to  the 
words  of  section  8334  R.  S.,  in  the  context 
there  found,  there  being  nothing  in  tbe  Act  of 
1873  showing  an  intention  to  qualify  their  orig- 
inal meaning. 

Referring  for  that  purpose  to  the  section  of 
the  Revised  Statutes  in  question,  we  find  that 
the  felonies  therein  defined  are  as  follows: 

1.  The  removal  by  any  person  of  any  stamp 
provided  by  law  from  any  cask  or  package  cor 
taining,  or  which  had  contained,  distilled  spi: 
its  without  defacing  and  destroying  the  same  t 
the  time  oi  such  removal,  or  aiding  or  assisting 
therein. 


purports  to  have  been  used,  upon  any  cask  or 
package  of  distilled  spirits. 

Of  these  the  offenses  described  In  the  last 
division  are  not  adopted  by  the  Act  of  March 
1,  1879,  and  applied  to  casks  or  packages  of 
imported  liquors.  It  is  not  an  olronse,  there- 
fore, under  this  Act  for  one  merely  to  have  in 
his  possession  any  canceled  stamp  provided  by 
law  to  be  affixed  to  each  package  of  imported 
liquors,  or  any  stamp  which  has  been  used  on 
such  package,  or  which  purports  to  have  been 
~  used    To  constitute  the  offense  of  unlaw- 

Uy  having  in  possession  any  such  stamps 
they  must  have  been  removed  from  the  pack- 
age on  which  they  were  once  placed  without 
being  defaced  and  destroyed  at  the  time  of  such 
removal.  But  every  such  stamp,  once  in  use 
upon  such  package,  to  come  afterwards  into 
the  possession  of  a  person,  must  in  one  sense 
have  been  removed;  that  is,  must  in  some  way 
and  by  some  means  have  ceased  to  be  affixed 
to  the  package  on  which  it  was  used,  and  have 
become  detached  and  separated  from  it.  This 
may  have  happened  without  the  agency  of  a 
human  will,  by  mere  accident  or  as  the  effect 
of  unintelligent  causes  and  without  design  on  the 
part  of  any  person. 

But  it  is  not  in  this  sense  that  possession  of 
removed  stamps  Is  made  an  offense  in  the  pre- 
vious clause  of  the  section;  for  so  to  construe  It 
would  be  to  obliterate  the  statutory  distinction 
between  the  two  crimes — that  of  having  in  pas-  |27t 
session  removed  stamps,  and  of  having  in  pos- 
session used  stamps.  Astamponce  in  use  may 
have  accidentally  fallen  off  the  package,  yet  after- 
wards to  have  it  in  possession  is  an  offense  un- 
der section  3324.  But  it  is  not  an  offense  un- 
der the  Act  of  March  1, 1879.  To  have  in  pos- 
session stamps  that  have  been  removed,  with- 
out at  the  time  of  removal  having  been  defaced 
and  destroyed,  Is  an  offense  under  both  laws; 
one  in  tbe  case  of  domestic  distilled  spirits,  the 
other  in  that  of  imported  liquors.  The  removal, 
therefore,  which  describes  a  removed  stamp, 
possession  of  which  is  thus  made  unlawful, 
must  be  a  designed  removal  from  the  package 
by  human  agency,  without  defacing  and  de- 
stroying it  at  the  time,  such  removal  as  by  the 
first  division  of  the  described  offenses,  consti- 
tutes the  guilty  act  of  the  person  removing  it. 
It  is  the  possession  of  such  a  stamp,  "so  re- 
moved as  aforesaid,"  in  the  language  of  the 
clause  defining  the  offense,  that  mu.it  be  shown 
to  constitute  guilt;  that  is,  possession  of  a 
stamp,  not  merely  once  used  and  afterwards 
found  and  taken  Into  possession;  but  possession 
of  a  stamp  which  some  person,  although  be 
may  be  unknown,  baa  removed  intentionally 
and  by  design  and  failed,  by  neglect  or  other- 
wise, at  tbe  time  of  removal,  to  deface  and  de- 
stroy. So  to  remove  such  a  stamp  is  one  of- 
fense; to  aid  and  assist  in  such  a  removal  is  an- 
other; tbe  third  is  to  have  in  possession  such  a 
stamp  "so  removed  ss  aforesaid;"  and  these 
are  all  of  that  class  of  offenses  embraced  by  the 
twefth  section  of  the  Act  of  March  1, 1879. 

It  follows,  from  this  view  of  the  law,  that 
tbe  indictment  In  the  present  case  la  substan- 
tially defective,  because  it  does  not  set  out  an 


no  u.  s 

,L.oogle 


Stedbtns  t.  Town  or  St.  Atom. 


offense  under  tha  statute.  It  doe*  not  describe 
the  crime  Intended  In  the  language  of  the 
Act,  inasmuch  a*  it  does  not  charge  that  the 
defendant  had  in  his  possession  a  stamp  of  the 
kind  and  description  mentioned,  which  stamp 
had  been  theretofore  removed  in  the  manner 
prohibited  by  the  law;  that  la,  by  some  per- 
son, without  defacing  and  destroying  the  same 
at  the  time  of  such  removal.  It  also  follows 
that  whatever  presumptions  ma;  arise  as  to  the 
manner  of  removal,  when  properly  chiu„  , 
from  the  circumstances  In  proof  accompanying 
the  fact  of  possession,  It  is  competent  for  the 
1*^7  J  defendant  to  introduce  evidence  m  explanation 
of  those  circumstances,  and  tending  to  show 
that  the  stamp  in  question  was  not  removed  by 
any  person,  without  defacing  and  destroying 


accidental  intervention 

Proceeding  to  dispose  of  the  questions  cer- 
tified specifically,  we  answer  the  first,  fourth, 
fifth  and  eighth  questions  In  the  negative,  and 
the  seventh  In  the  affirmative.  The  sec 
third  and  sixth  questions  we  decline  to  ant 
because  the  answers  given  to  the  other  ques- 
tions necessarily  dispose  of  the  whole  case,  and 
because  we  cannot  answer  them  without  a 
more  complete  statement  of  the  facts  on  wlticb 
they  are  supposed  to  have  arisen  than  la  fur- 
nished by  the  present  record. 

The  cautf  i*  remanded ,  teiih  direction* 
further   proceeding*   therein,   not    int 
with  tide  opinion;  and  it  i*  so  ordered. 
True  oopj.    Test: 

James  H.  MoKenner,  dork.  Sup.  Court,  U.  b. 


[38S]  JOHN  H.  STEBBINS  m  at.,  AppU., 

TOWN  OP  ST.  ANNE  it  ai. 


Parlies  in  equity— misjoinder  of. 


ntcrcst In  one  oluim, 
merest  In  the  other 
bill  iu  equity. 


and  others  of  whom  have 
claim,  cannot  be  joined  In 

Submitted  Dee.  18, 1835.   Decided  Jan.  11,1886. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

The  history  and  facta  of  the  case  appear  in 
the  opinion  of  the  court. 

Meter*.  Thonuta  S.  McClellswnd  and 
Robert  Dojle,  for  appellants: 

There  la  no  misjoinder  of  parties  complain- 
ant. Each  complainant  is  a  substantial  party, 
each  having  an  interest  In  the  result;  and  no 
decree  could  be  entered  without  each  being  in 


Mr.  Jtutice  Gruj  delivered  the  opinioc 
the  court: 


This  was  a  bill  in  equity,  filed  June  25, 1884, 
by  John  H.  Slebbins,  Edward  G.  Judson, 
William  A  Tenney  and  Sutherland  Tenney, 
and  by  William  D.  Judson  and  Amos  Tenney, 
lately  partners  with  Joseph  E.  Young,  under  .,RTI 
the  name  of  Joseph  E.  Young  &  Co.,  against  lao'> 
the  Town  of  St.  Anne,  the  Chicago,  Dan- 
ville and  Vincennea  Railroad  Company, 
and  the  receiver  of  that  company,  to  obtain 
payment  of  bonds  to  the  amount  of  $30,000. 
issued  by  the  Town,  under  statutes  of  the  Slate 
of  Illinois,  to  aid  in  the  construction  of  the 
railroad  of  that  company.  The  facts  alleged  Id 
the  bill,  so  far  as  necessary  to  the  understand- 
ing of  the  decision,  were  as  follows: 

In  February,  1869,  the  railroad  company  en- 
tered Into  a  contract  with  Joseph  E.  Young  & 
Co.  to  construct  its  railroad  from  Danville 
through  St.  Anne  and  other  towns  to  Chicago, 
and  thereby  agreed  to  assign  and  did  assign  to 
the  contractors  all  donations,  bonds  or  aids 
which  might  be  contributed  by  municipalities 
along  the  line  of  the  railroad.  The  contractors 
fulfilled  their  contract  and  completed  the  con- 
struction of  the  road  before  December  1, 1871. 

In  June,  1869,  the  Town  voted  to  raise  by 
tax  a  subscription  of  (80,000,  to  aid  in  the  con- 
struction of  too  railroad,  to  be  paid  In  liondsof 
from  $1,000  to  $6,000  each,  payable  to  bearer 
In  from  one  to  five  years,  with  interest  at  the 
rate  of  10  per  cent.  In  December,  1870,  the 
bonds  were  signed  by  the  supervisor  of  the 
Town  in  its  behalf,  and  by  direction  of  the 
Town  authorities,  delivered  by  him  to  Joseph 
E.  Young  &  Co.,  as  entitled  to  the  bonds  un- 
der their  contract  with  the  railroad  company; 
and  were  afterwards  redelivered  by  the  con- 
tractors to  him  for  the  purpose  of  being  regis- 
tered in  the  office  of  the  auditor  of  accountsat 
Springfield  in  the  State  of  Illinois. 

The  supervisor,  on  his  way  to  Springfield 
for  that  purpose,  stopped  at  his  home  in  St. 
Anne,  and  while  there,  on  January  0,  1871, 
certain  citizens  of  the  Town  filed  a  bill  in  equity 
in  the  Circuit  Court  of  Kankakee  County 
against  bim  and  otber  officers  of  the  Town, 
upon  which  an  injunction  was  granted  against 
the  delivery  of  the  bonds,  and  the  bonds  were 
placed  by  order  of  the  court  in  the  custody  of 
its  clerk  for  safekeeping,  and  the  suit  remained 
in  court  until  April  4,  1876,  when  the  bill  was 
dismissed  and  the  injunction  dissolved,  after 


ailnion  of  that  court,  reported  In  Chicago, 
anrille  A  Vincenne*  Railroad  v.  Coyer,  70 
Li  378. 

On  April  7, 1876,  all  the  bonds  except  one 
were  taken  from  the  clerk  of  the  court  upon  a 
writ  of  replevin  obtained  by  the  then  super- 
visor of  the  Town  from  a  jusllce  of  the  peace, 
wbo  bad  no  jurisdiction  of  the  matter,  and 
on  the  next  day  were  fraudulently  and  un- 
lawfully burned  and  wholly  destroyed  by  the 
Town  authorities,  without"  the  knowledge  or 
consent  of  the  contractors  or  of  the  railroad 
company. 

The  bill  further  alleged  that  Stebbins,  Ed- 
ward Q.  Judson,  William  A.  Tenney  end 
Sutherland  Tenney  "  are  the  real  equitable 
owners  of  all  and  singular  the  Interests,  claims 
and  demands  of  said  Joseph  E.  Young  and 
Company,  or  said  railroad  company,  or  its  re- 
86! 
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ceivex.  against  the  laid  Town  of  St.  Anne,  and 
In  and  to  the  bonds  herein  set  Forth;  and  said 
John  H.  Stebbins  is  equitably  entitled  to  one 
third  of  the  claim  of  said  Joseph  E.  Young 
and  Company  against  said  railroad  company, 
or  the  judgment  against  said  railroad  company, 
ns  herein  set  forth;"  and  that  Stebbins  obtained 
his  Interest  as  follows;  in  January,  1875,  Young 
being  insolvent,  the  Circuit  Court  of  Cook 
County,  upon  a  bill  filed  by  Stebbins  as  one 
of  liis  creditors,  appointed  one  Luther  Pierce 
receiver  of  Youngs  estate,  and  Young  by  its 
order  conveyed  to  Pierce  all  his  property  for 
the  benefit  of  his  creditors.  In  September, 
1876,  that  court,  on  the  application  of  Pierce, 
granted  an  order  for  the  sale  of  said  property, 
among  which  were  two  claims  against  the  rail- 
road company,  one  for  $600,000,  and  theother 
for  $300,000.  Pursuant  to  that  order,  said  re- 
ceiver advertised  said  claims,  and  in  Novem- 
ber, 1878,  they  were  sold  by  him  and  bought 
by  BtebbinB,  and  a  certificate  therefor  issued 
to  tbe  latter,  and  the  sale  reported  to  and  con- 
firmed by  the  court.  The  report  showed  that 
Young  owned  one  third  of  said  claims  against 
the  railroad  company.  Id  April,  1870,  in  tbe 
District  Court  of  the  United  States  for  tbe 
Northern  District  of  Illinois,  Young  was  ad- 
judged a  bankrupt,  and  Pierce  appointed  as- 
signee of  his  estate;  and  in  March,  1877, 
Young  was  discharged.  The  bill  alleged  that 
"Therefore  all  the  right  and  claim  said  Young 
has  to  any  of  said  claims  against  said  railroad 
company  or  said  Town  of  St.  Anne  has  be- 
come vested  in  said  John  H.  Stebbins." 

The  bill  then  alleged  that  Edward  O.  Judson 
was  the  equitable  owner  of  all  the  interest  of 
William  D.  Judson  in  all  claims  of  Joseph  E. 
Young  &  Co.  against  the  Town,  by  virtue  of  a 
written  assignment,  made  byhimin  February, 

1876.  to  secure  the  payment  of  a  debt  of 
$14,000,  of  all  his  interest,  including  his  inter- 
est  as  a  member  of  the  firm  of  Joseph  E. 
Young  &  Co.,  in  all  claims  against  the  town; 
that  William  A.  Tenney  and  Sutherland  Ten- 
ney obtained  their  interest  in  the  share  of  Amos 
Tenney  in  the  assets  of  Joseph  B.  Young  & 
Co.,  iind  the  demand  of  that  Ami  against  tbe 
Town,  by  virtue  of  a  like  assignment  made  by 
him  to  them  in  March,  1876,  to  secure  the  pay- 
ment of  a  debt  from  him  to  them  <jpon  a 
jrunrd  inn  ship  account;  and  that  therefore  Steb- 
bins, Edward  Q.  Judson.  William  A.  Tennev 
and  Sullierland  Tenney  were  now  entitled  to  all 
the  interest  of  Joseph  E.  Young  &  Co.  In  the 
claim  agnfnst  the  Town. 

The  bill  further  alleged  that  in  November, 

1877,  the  firm  of  Joseph  E,  Ynung&Co.,inan 
action  at  law  upon  claims  growing  out  of  the 
construction  of  the  railroad,  recovered  judgment 
against  tbe  railroad  company  for  tbe  sum  of 
$588,556,  and  costs;  tliatonelbirdof  that  Judg- 
ment equitably  belonged  to  Stebbins,  and  the 
other  two  thirds  belonged  to  William  D.  Jud- 
son and  Amos  Tenney;  that  in  December,  1877, 
an  execution  was  issued  on  that  judgment  and 
placed  in  the  hands  of  a  sheriff,  and  by  him 
returned  in  no  part  satisfied;  that  the  railroad 
company  was  in  the  hands  of  a  receiver  and 
was  wholly  Insolvent,  and  had  no  property  out 
of  which  to  satisfy  that  judgment,  or  any  part 
of  it;  and  that  no  part  of  that  judgment  or  of 


the  claim  of  Joseph  E.  Young  &  Co.  against 
the  railroad  company  had  been  paid. 

The  bill  finally  alleged  that  the  Town  was 
Indebted  as  aforesaid  to  tbe  railroad  company, 
or  to  Joseph  E.  Young  &  Co.  under  their  con- 
tract, in  tbe  sum  of  $80,000  and  interest  from 
the  time  of  the  delivery  of  the  bonds  in  Decem- 
ber, 1870. 

The  bill  prayed  for  process  and  discovery; 
and  that  Stebbins.  Edward  G.  Judson,  William 
A.  Tenney  and  Sutherland  Tenney  be  decreed  [3 
to  be  the  legal  and  equitable  owners  of  the  claim 
of  Joseph  E.  Young  &  Co.  against  the  Town, 
and  Stebbins  be  decreed  to  own  one  third  of  the 
judgment  recovered  as  aforesaid  against  tbe 
railroad  company,  and  William  D.  Judson  and 
Amos  Tenney  the  other  two  thirds  of  that  Judg- 
ment; that  Stebbins  be  subrogated  to  the  rights 
of  Young  in  all  his  claims  against  the  railroad 
company,  and  Stebbins  and  Edward  O.  Judson, 
William  A.  Tenney  and  Sutherland  Tenney 
also  be  subrogated  to  all  the  rights  and  claims 
of  the  railroad  company  and  of  Joseph  E.  Young 
&  Co.  against  the  Town;  and  that,  Inasmuch 
aa  all  the  bonds  would  have  been  due,  and  tha 
rights  of  the  plaintiffs  and  the  obligations  of 
the  Town  were  fixed,  before  the  commence- 
ment of  this  suit,  and  Inasmuch  as  tbe  Town, 
equity,   was  now  Justly  indebted  upon  ha 

itract  to  pay  the  sum  of  $30,000  with  inter- 
est, as  above  set  forth,  a  decree  for  the  amount 
so  due  be  entered  against  the  Town  to  be  paid 
to  Stebbins,  Edward  O.  Judson,  William  A. 
Tenney  and  Sutherland  Tenney,  as  the  equi- 
table assignees  of  Joseph  E.  Young  A  Co. ;  and 
for  further  relief. 

A  demurrer  to  tbe  bill,  for  want  of  equity, 
for  misjoinder  of  parties,  and  for  multifarious- 
ness, was  filed  by  the  defendants,  and  was  sus- 
tained for  want  of  equity  and  the  bill  dismissed. 
The  plaintiffs  appealed  to  this  court. 

The  object  of  this  bill  is  to  compel  the  Town 
of  St.  Anne  to  pay  the  amount  of  the  bonds 
which  Ibe  Town  issued  to  aid  in  the  construc- 
tion of  tbe  railroad,  and  delivered  to  Joseph  E. 
Young  A  Co.,  the  contractors  for  building  the 
road,  in  accordance  with  the  agreement  between 
those  contractors  and  the  railroad  company. 

Assuming,  without  deciding,  that  the  bonds 
were  valid  obligations  of  the  Town  and  that    rgo 
there  is  such  a  want  of  adequate  remedy  at  law 
as  to  justify  a  resort  to  equity,  nevertheless  this 
bill  cannot  be  maintained. 

Tbe  bill,  after  many  specific  allegations, 
mostly  of  fact,  but  including  some  inferences 
of  law  not  supported  by  the  facts  alleged,  con- 
tains a  general  allegation  that  the  Town  la  In- 
debted either  to  Joseph  B.  Young  &  Co.  or  to 
tbe  railroad  company  In  the  amount  of  the 

If,  as  would  appear  to  be  the  result  of  alt  the 
allegations  of  the  bill,  the  debt  of  the  Town 
upon  the  bonds  was  to  Joseph  E.  Young  A  Co., 
the  bill  cannot  be  maintained  without  bringing 
before  the  court  the  owners  of  the  interests  of 
nil  the  members  of  tliat  partnership  in  tbe  debt. 
This  has  not  been  done.  The  three  partnen 
were  Joseph  B.  Young,  William  D.  Judson 
and  Amos  Tenney.  Said  Judson  and  Tenney, 
as  well  as  Edward  G.  Judson,  William  A.  Ten- 
ney and  Sutherland  Tenney,  the  pledgees  of 
their  Interests  in  tbe  claim  of  the  partnership 

lie  u.  s. 
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Sainat  the  Town,  arc  Joined  an  plaintiffs.  But 
b  interest  of  Young  in  that  claim  is  not  rep- 
resented, rhe  sale  and  conveyance  to  Stebblns 
(tbe  only  other  plaintiff)  from  Pierce,  aa  lie 
receiver  of  Yoimg'a  estate  under  insolvency 
proceedings  In  tbe  state  court,  included  only 
Young's  interest  in  claims  against  the  railroad 
company.  Tbe  interest  of  Young  in  the  claim 
of  the  partnership  against  the  Town  remained 
In  Pierce,  either  as  such  receiver  or  asasslguee 
under  the  subsequent  proceedings  against 
Young  under  the  Bankrupt  Act  of  the  United 
States;  and  neither  Young  nor  Pierce  is  a  party 
to  the  bill. 

If  the  alternative  view  is  token,  and  it  Is  as- 
sumed that  there  Is  a  debt  of  the  Town  to  the 
railroad  company,  and  that  Stebblns,  by  his  pur- 
chase of  Young's  interest  In  tbe  claim  of  the 
partnership  against  that  company  and  by  the 
Judgment  subsequently  recovered  by  the  part- 
nership upon  that  claim,  acquired  the  right. 
Jointly  with  the  two  other  partners,  to  compel 
the  application  of  the  sum  due  from  the  Town 
to  tbe  railroad  company  In  aatlsfaction  of  that 


Sutherland  Tenney,  the  pledgees  of  Williai 
D.  Judaon's  and  Amos  Tenners  interests  in  the 
claim  of  the  partnership  against  the  Town,  ac- 
quired no  interest  in  tbe  claim  of  the  partner- 
ship against  the  railroad  company,  or  in  the 
Judgment  recovered  upon  that  claim,  and  should 
not  therefore  be  parties  to  this  bill. 

In  fine,  tbe  whole  Interest  in  any  claim  of 
the  partnership  against  the  Town  was  in  Pierce, 
either  as  the  receiver  of  Young's  estate  In  in- 
solvency, or  as  the  assignee  of  his  estate  In  bank- 
ruptcy, and  in  William  D.  Judson  and  his 
pledgee,  Edward  Q,  Judson, and  in  Amos  Ten- 


eat  was  in  the  plaintiff  Stebblns.  The  whole 
Interest  In  any  claim  of  tbe  partnership 
against  the  railroad  company  was  In  Stebblns, 
as  assignee  of  Young's  interest  in  this  claim, 
and  in  William  D.  Judson  and  Amos  Tenney; 
tod  no  part  of  this  interest  was  in  the  plaintiffs, 
Edward  O.  Judson,  William  A.  Tenner  and 
Sutherland  Tenney.  Two  alternative  claims, 
each  belonging  to  many  persons,  one  of  whom 
bos  no  interest  In  oneclolm,  and  others  of  whom 
have  no  interest  In  the  other  claim,  cannot  be 
Joined  in  one  bill  in  equity. 

Dtcrie  affirmed. 

True  copy.    Test: 

James  H.  BfcEenney,  Clerk,  Sup.  Court,  V.  B. 


]       JAMES  J.  O'REILLY  srr  al„  AppU., 
JAMES  W.  CAMPBELL  rr  u* 

(See  B.  C.  Reporter's  od.  Ufl-*Z3.) 

Mining  late— validity  of  conflicting  claim*— 
iucovery,  appropriation  and  development  nec- 
emarjt— practice, 

1.  Where  the  record  docs  not  contain  more,  this 
eourt  must  take  tbe  findings  of  tbe  trial  court,  aa 
adopted  by  tbe  court  below,  and  determine  the  esse 
oa  their  sufficiency,  considered  la  connection  with 
the  pleadings,  va  support"—  '•■ 
1»  C.  8. 


t.  It  is  a  general  rule  that  at 

6 roof  of  a  fact  which  might  be  mei  «  unuc,  mni 
9  taken  at  the  trial  or  It  will  be  considered  ss 
waived,  except  as  to  matters  going  to  the  Jurudlo- 

8.  Findings  of  fact  are  not  construed  with  the 
■tricUiBss  of  special  pleadings.  It  la  sufficient  If, 
upon  a  fair  construction,  enough  appears,  taken 
together  wit h  tbe  ■pleadings,  to  justify  the  Judg- 
•  -lotwithstandlnga  wantof  precision  and  tfis 


occaslonp 


Ins  la  the  condifion  of  continued  waaessfc 

S.  The  location  of  a  vein  or  lode  as  running  In  a 
certain  direction,  not  marked  or  developed  for 
years  but  simply  indicated  by  s  notice,  In  in  valid  as 
against  a  claim  subsequently  located  on  ground 
different  from  that  Indicated,  after  the  develop- 
'  of  the  latter  claim  without  objection,  «!- 
"-  --'     —'-  —  "-—by  the  first  loo* 


[No.  88.1 

Argued  and  tabmilttd  Dec.  4,  1886.     Decided 
Jan.  11, 18S6. 


iryofuti 

The  history  and  facts  of  the  case  sufficiently 
appear  In  the  opinion  of  the  court. 

Mam.  J,  O.  Sutherland  and  John  B. 
HcBride,  for  appellants. 

Metwr*.  8.  Shellsbb*rger  and  J,  M.  Wil- 
son, for  appellee*. 


This  action  was  commenced  In  one  of  the 
District  Courts  of  Utah,  and  arose  as  follows: 

The  defendants,  the  owners  of  mining  land 
In  that  Territory  known  as  the  Omaha  lode, 
died  In  1877  a  survey  and  plat  of  It  in  the  land- 
office  at  Salt  Lake  City,  and  applied  for  a  pa- 
tent thereof  under  section  2323  of  the  Revised 
Statutes.  Tbe  plaintiffs  arc  the  owners  of  ad- 
jacent mining  ground  known  as  the  Highland 
Boy  lode,  and  within  the  prescribed  time  after 
the  commencement  of  proceedings  for  a  patent, 
they  filed  an  adverse  claim  to  a  portion  of  the 
land  covered  by  tbe  defendants'  survey,  em- 
bracing nearly  three  acres.  To  determine  the 
right  thereto  this  action  was  instituted.  The 
district  court  gave  Judgment  in  favor  of  the 
plaintiffs  for  the  disputed  premises,  with  the 
exception  of  a  fractional  part  of  an  acre;  and 
the  Supreme  Court  ofjthe  Territory  affirmed  the 
decision.  '  - 

The  district  court  found  certain  facts  and 
conclusions  of  law  upon  which  it  based  its  Judg- 
ment. The  supreme  court  had  before  it  these 
findings  and  also,  by  stipulation  of  the  parties, 
a  statement  of  the  evidence  prepared  for  a 
motion  for  a  new  trial  in  the  lower  court.  This 
statement  is  not  embodied  in  the  record,  nor  [480 
were  any  findings  filed  by  the  supreme  court. 
Under  the  authority  of  Strinq/dlne  t.  Cain, 
69  U.  S.  810  [Bk.  25,  L.  ed.  4211,  we  must, 
therefore,  take  the  findings  of  the  lower  court 
as  adopted  by  tbe  supreme  court  and  determine 
the  case  on  Uieir  sufficiency,  considered  incon- 
nection  with  the  pleadings,  to  support  the  Judg- 

Tbe  objections  of  the  appellants,  for  which 
they  ask  a  reversal  of  the  Judgment,  may  be 
reduced  to  two:  first,  that  the  findings  do  not 
show  ibnt  the  plaintiffs  are  citizens  of  the  United 
States;  and  second,  that  the  findings  of  tact  are 


zecnyGodgfe 


418-423 


SUFRKHB   COUBI   OF   I 


i  Usitkd  States. 
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confused,  insufficient  and  contradictor,  and 
also  mingled  will,  conclusions  of  law,  instead 
of  being  separately  stated  u  required  by  the 
statute  of  Utah. 

It  is  true  that  the  mineral  lands  of  the  United 
States  are  open  to  exploration  and  purchase 
only  by  citizens  of  the  United  Slates,  or  by 
those  who  have  declared  their  intention  to  be- 
come such;  and  had  the  objection  been  taken 
in  the  court  below  that  such  citizenship  of  the 
plaintiffs  had  not  been  shown,  It  might,  if  not 
obviated,  have  been  fatal.  There  Is,  however. 
nothing  in  the  record  to  show  that  It  waa  raised 
below.  Proof  of  citizenship,  in  proceedings  of 
this  kind,  may  consist,  in  the  case  of  an  Indi- 
vidual, of  his  own  affidavit  thereof,  and  in  the 
case  of  an  association  of  persons  unincorporated, 
of  the  affidavit  of  their  authorized  agent,  made 


the  want  of  proof  of  that  fact,  if  taken  below, 
might  have  been  met  at  once,  if,  indeed,  the 
plaintiffs  are  citizens.  The  rule  Is  general  that 
an  objection  which  might  be  thus  met  must  be 
taken  at  the  trial  or  it  will  be  considered  as 
waived,  except  as  to  matters  going  to  the  juris- 
diction of  the  court.  The  parties  to  this  con- 
troversy own  adjoining  claims,  and  it  la  prob- 
able that  the  citizenship  of  each  was  known  to 
the  other,  and,  therefore,  no  proof  on  the  sub- 
ject was  required.  Be  that,  however,  aa  it  may, 
the  objection  in  actions  of  this  kind  cannot  be 
taken  in  this  court  for  the  first  time. 

As  to  the  findings,  ft  is  true  they  are  not 
drawn  with  skill  or  precision;  they  are  loose 
[421]  and  somewhat  confused.  Facts  and  conclusions 
of  law  are  sometimes  mingled  together  contrary 
to  the  direction  of  the  statute,  creating  the  im- 
pression that  the  findings  were  prepared  under 
the  pressure  of  other  duties,  and  did  not  re- 
ceive the  necessary  care  and  attention.  But 
findings  are  not  to  be  construed  with  the  strict- 
ness of  special  pleadings.  It  is  sufficient  If 
from  them  all,  taken  together  with  the  plead- 
ings, we  can  see  enough  upon  a  fair  construc- 
tion to  justify  the  judgment  of  the  court,  not- 
withstanding their  want  of  precision  and  the 
occasional  intermixture  of  matters  of  fact  and 
conclusions  of  law.  Defects  of  form  should  be 
called  to  the  attention  of  the  trial  court  by  the 
objecting  party;  and  the  requisite  correction  of 
the  findings  would  seldom  be  denied. 

The  facts  which  appear  to  be  sufficiently  es- 
tablished are  substantially  as  follows:  in  March, 
1870,  the  Omaha  mining  claim  was  discovered 
by  one  M.  R,  Williams,  and  some  prospecting 
was  then  done  by  him  for  the  vein  or  lode. 
Notice  of  the  location  was  posted  at  the  time 
by  him  and  eight  others  associated  with  him, 
and  on  the  34th  of  June  following  it  was  re- 
corded in  the  records  of  the  mining  district. 
By  it  they  claimed  3,000.  feet  along  the  lode, 
1.000  feet  in  an  easterly  direction,  and  1,000 
feet  in  a  westerly  direction  from  the  point  at 
which  they  bad  a  shaft.  The  claim  was  not 
marked  on  theground  until  1877,  and  until  then 
it  was  not  pretended  that  the  vein  or  lode  ran 
In  any  other  course  than  east  and  west.  But 
when  the  survey  was  made  preliminary  to  the 
application  for  a  patent,  It  was  claimed  that  the 
vein  ran  northeast  and  southwest  from  the  shaft. 
The  vein  or  lode  did  not  appear  on  the  surface 
of  the  ground,  hut  when  fu  actual  course  was 
670 


ascertained  to  be  northeast  and  southwest,  tat 
survey  was  made  to  conform  to  it.  The  de- 
fendants have  succeeded  to  the  rights  of  the 
original  locators;  and  it  Is  found  that  in  regard 
to  work  they  and  their  grantors  have  complied 
with  the  mining  laws  of  the  district  of  the 
United  States  sors  to  entitle  them  to  the  ground 
id  and  claimed, 
plaintiffs  and  the  parties  through 
whom  they  derive  their  title  discovered  a  vein 
orlode  on  unoccupied  land  of  the  United  States, 
which  tbey  called  the  Highland  Boy  lode. 
During  the  year  they  made  an  ineffectual  at- 
tempt to  locate  it;  but  it  is  found  that  the  loca- 
tion "was  perfected,  made  good  and  marked  on 
the  surface  in  1874  and  a  record  thereof  made." 
Since  then  tbey  have  been  continuously  in  the 
possession  of  it,  working  and  developing  it,  and 
nave  expended  upon  it  in  labor  and  money 
several  thousand  dollars.  At  the  time  of  Its 
discovery  and  of  its  location  in  1874,  the  de- 
fendants had  not  aaertained  the  course  of  this 
vein  or  lode  which  tbey  subsequently  claimed 
to  be  covered  by  their  Omaha  location.  When 
they  ascertained  it  they  made  their  survey  in 
accordance  with  It,  and  included  in  it  a  portion 
of  the  claim  taken  up  and  located  by  the  pred- 
ecessors of  the  plaintiffs,  embracing  the  prem- 
ises in  controversy.  The  court  found  that  the 
plaintiffs  or  their  predecessors  in  interest  had 
complied  with  the  law  of  the  mining  district 
and  of  the  United  States,  and  gave  judgment 
in  their  favor. 

The  question  is,  therefore,  whether  the  loca- 
tion of  a  vein  or  lode  as  running  in  a  certain 
direction,  but  not  marked  on  the  surface  for 
years  nor  developed  but  simply  indicated  by  a 
notice,  will  be  allowed  to  prevail  against  a 
claim  subsequently  located  by  another  party  on 
ground  different  from  that  thus  indicated,  after 
the  latter  has  been  developed  by  years  of  labor 
and  large  expenditures,  without  objection  by 
the  first  locators,  because  subsequent  explora- 
tions by  them  disclose  the  fact  that  their  vein 
runs  in  a  different  direction  from  what  they 
supposed,  and  in  its  true  course  covers  the  sub- 
sequent claim.  We  do  not  think  that  the  first 
claimants  under  these  circumstances  can  appro- 
priate the  second  claim.  It  is  true  the  locators 
of  the  Omaha  claim  intended  to  take  the  vein 
or  lode,  and  were  ignorant  of  its  true  direction. 
But  it  was  Incumbent  upon  them  to  make  ez- 

Sloratlons  and  ascertain  its  true  course,  and  In- 
icate  it  in  some  public  and  visible  manner,  so 
that  others  might  not  be  excluded  from  explora- 
tions on  adjacent  ground  or  be  deprived  of  the 
benefit  of  their  labor.  It  is  a  rule  among  miners 
on  the  public  lands,  so  often  brought  to  our  at- 
tention and  so  often  declared  that  we  may 
speak  of  it  as  part  of  our  judicial  knowledge, 
that  discovery  and  appropriation  are  the  source 
of  title  to  mining  claims,  and  that  development 
by  working  is  the  condition  of  their  continued 
possession.  Jenniton  v.  Kirk,  98  U.  S.  453- 
457  [Bk.  25,  L.  ed.  240,  3421;  Jackson  v.  Jiobg, 
109  U.  S.  441  [Bk.  27,  L.  ed.  9901.  This  was 
the  rule  before  Congress  by  its  legislation  sanc- 
tioned it.  Four  years  after  the  defendants  had 
made  their  location  the  predecessors  of  the 
plaintiffs  took  up  the  Highland  Boy  claim  and 
lor  three  years  they  or  their  successors  con- 
tinuously worked  and  expended  money  upon  it 
without  objection  from  the  defendant*  or  any 
lit  U.S. 
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Mr.  C  C.  Tone*,  8*.,  for  defendant  En 


It  was  too  late  afterward*  to  raise  the  objection. 
Judgment  affirmed. 
&ueoopy.    Test: 

Jama  H.  MuKenney,  Clerk,  Sup.  Court,  IT.  B. 


GEORGE  8.  WTJiS,  wr  au,  P&Ti.  in  Jfrr. 

JOSEPH  wnJflNS,  Sheriff,  ate. 
Also  five  otoer  similar  actions  against  sami 
defendant  In  error. 

(SeeS.  C  Reporter's  ed.  SBB,  MJ 

Jvritdictiim — •practice. 

When  K  appears  only  upon  examination  of  eflY 
davits  and  counter  affidavits,  tiled  by  the  respective 
partita,  that  the  value  of  the  property  In  dispute  Ir 
less  than  SUM  the  writ  of  erm  r  will  be  dkunnaed. 

[Noa.  867-662] 
Submitted  Jon.  4,  1888.  Beaded  Jan.  11, 1888. 


Mr.  CO. 


,  lot  defendant  In 


Mr.  Chief Juttiee  Wait*  delivered  the  opin- 
ion of  the  court: 

There  is  nothing  In  this  record  from  which  It 
can  fairly  be  inferred  that  the  value  of  the  mat- 
ter in  dispute  exceeds  $5,000.  The  suit  wm 
ejectment,  begun  in  a  Mate  court  and  removed 
to  the  Circuit  Court  of  the  United  States,  for  a 
lot  In  Pensaoola  and  the  profits  thereof  since 
January  1, 1680,  of  the  yearly  value  of  $500. 
The  value  of  the  lot  is  not  stated  In  any  of  the 
pleadings,  but  in  the  petition  for  the  removal 
of  the  suit  it  la  put  at  "more  than  $500."  The 
recovery  was  of  the  lot  and  rent  at  f  IS  per 
month  from  January  1,  1880,  until  March  1, 
1888,  or  1570  in  all.  H  this  rental  Is  to  be  taken 
aa  an  indication  of  the  value  of  the  property,  it 
certainly  must  be  less  than  our  jurisdictional 
limit. 

At  it  rmtiontht  plaintiff*  in  error  to  than  our 
jurudiction.eitiier from  the  record  or  by  affidavit*, 
and  thit  ha*  not  been  done,  the  writ  of error  it  die- 
■mimed  for  wont  of  jurisdiction. 

True  copy.    Teat: 

i H  MoKenney,  Clerk,  Sup.  CLTJ.& 


Mr.  Chief  Juttiee  Wmito  delivered  the  opin- 
ion of  the  court: 

These  are  soils  In  ejectment,  each  for  a  sep- 
arate  and  distinct  part  of  a  lotln  Penatcola.  A 
judgment  was  rendered  in  each  esse  for  the  re- 
covery of  the  premises  sued  for  in  that  case. 
Neither  the  pleadings  nor  the  evidence  found 
In  the  records  show  the  value  of  the  property ; 
but  on  suing  out  the  writs  of  error  the  plaint- 
iffs In  error  in  each  case  tiled  two  affidavits  to 
the  effect  that  the  value  was  more  than  $5,000. 
Binee  the  cases  wore  docketed  here,  however, 
the  defendant  in  error  has  filed  counter  affida- 
vits which  piOTe  beyond  all  doubt  that  this  ha 
mistake,  and  that  the  value  in  every  one  of  the 
oases  is  very  much  less  than  our  jurisdictional 
Kb*. 

The  writ*  of  trror  art,  consequently,  ail  du- 
mimdfor  want  ofjuritdiction. 

James  U.  MoKenney,  Clerk,  Bup.  Ct.  U.  8. 

JAMES  K.  JOHNSON,  WILLIAM  J. 
CARO,  Exr.  of  E.  J.  Cabo.  Deceased, 
bt  ix.,  Plfft.  in  Brr., 

9. 

JOSEPH  WTLKJNS.  Sheriff,  etc. 

flee  8.  a  Heportsr-s  ed.  M.  BBOJ 

Jurisdiction— practice. 

lo  show  the  Jurti- 


>rby 
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no  of  the  nutter  In  dispute  exoeeds  tADOO  the  writ 

Of  error  will  be  alsuifcwod. 

[No.  854] 
Submitted  Jan,  4, 1888.      Bedded  Jan.  11, 1886. 


States  for  the  Northern  District  of  Florida. 
Mr.  J.  D.  Tboaapaon,  for  plaintiffs  in  er 


ie  copy. 


SUPERIOR  COURT  OP  TUBA  COUNTY 
and  PHILD?  W.  KKYSER,  Judge  of 
Said  Court. 

(See  B.  a  Reporter's  ed.  OO-flS.l 

Proctlee— motion  to  affirm  united  with  motion 
di*mi** — «m'«  of  paper*,  when  on  attor- 
1/  of  record. 

Where,  upon  a  writ  of  error  to  a  state  oourt,  a 

ralqueetloii  la  raised  here,  and  It  la  possible 

that  Its  decision  was  Decessnrtly  Involved  In  the 
Judgment  belo»,a  motion  to  dismiss  will  not  be  sus- 
tsdned,  although  it  nuy  not  appear  aAreutlvely  on 
the  nws  of  the  renord  that  suob  question  was  raleed 
'alow. 

i.  tinder  the  practice  authorised  by  the  Code  of 
California,  whore  an  agent  of  a  foreign  corpora- 
tion, vhtob  Is  charged  with  contempt  in  disobeying 
a  legal  order,  willfully  conceals  himself  to  avoid 

irvfce  of  an  order  to  show  osuse  why  such  trorpo- 
.jtlon  should  not  be  adjudged  guilty  of  contempt, 
service  may  be  made  upon  Its  attorney  of  record. 

^  [NoVBOZJ 

Submitted  Bee.  91. 1886.  Decided  Jan.  18, 1886. 


The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mr,  A,  I.,  Rhodes,  for  defendants  in  er- 
ror. In  support  of  motions: 

The  statute,  not  the  corporation,  directs  that 
service  shall  be  made  upon  some  person  desig- 
nated by  the  corporation.    The  statute  may, 


Sual  validity,  declare  that  service  may 
1  upon  the  attorney  of  the  corporation. 
nnoyer  V.  Neff.  Sfi  U.  8.  714  (Bk.  24.  L. 

show  cause  may 
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That  service  of  the  order 
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be  made  upon  the  attorney,  see  Golden  Gate 
etc.  Go.  v.  Superior  Court,  65  Cal.  187,  2  W.  C. 
Rep.  787;  Pitt  v.  Davidson,  87  N.  Y.  889;  Al- 
bany Oy.  Bank  v.  Schemmerhern,  9  Paige,  873. 
Mr.   W.  W.  Cope,  for  plaintiff  in   error, 

1.  The  Supreme  Court  of  California  necessa- 
rily decided  that  service  upon  the  attorney  of 
the  Corporation  was  sufficient  to  give  the  court 
Jurisdiction,  Such  service  was  not  due  process 
of  law  within  the  meaning  of  the  Constitution 
of  tbe  United  States,  but  was  an  attempt  to  de- 
prive the  Corporation  of  its  property,  In  viola- 
tion of  the  prohibition  of  section  1  of  tbe  Four- 
teenth Amendment  to  the  Constitution. 

This  being  so  this  court  has  jurisdiction  un- 
der section  709  It.  S. 

The  Supreme  Court  of  California,  In  the  case 
on  which  its  decision  in  this  case  is  based, 
Qoldm  Gate  Consolidated  Bydr.  Mining  Co.  v. 
Superior  Court,  65  Cal.  187,  holding  that  serv- 
ice  upon  the  attorney  is  sufficient  to  give  the 
court  jurisdiction  to  punish  for  a  contempt, 
says:  "'The  defendant  in  the  action  had  in- 
trusted its  attorneys  with  the  protection  of  its 
interests  and  the  defense  of  its  rights.  Wecan 
see  no  abuse  of  authority  on  the  part  of  the 
court  in  directing  that  the  order  to  show  cause 
should  be  served  on  an  attorney,  since  it  was 
made  to  appear  that  the  defendant,  by  reason 
of  its  own  acts,  could  not  be  served  personally. 
Tbe  process  was  suitable,  and  the  mode  adopt- 
ed by  the  court  conformable  to  the  spirit  of  the 
Code." 

Golden  QaU  Consolidated  Hydr.  M.  Co.  v. 
Superior  Court,  66  CaL  187-192. 

This  Is  unquestionably  in  violation  of  the 
Fourteenth  Amendment  to  the  Constitution. 

Tbe  authority  of  the  attorneys  of  the  Com- 
pany only  extended  to  the  civil  case  and  not  to 
any  criminal  or  quasi  criminal  proceedings  that 
might  arise  out  of  it. 

New  Orleans  v.  Steamship  Co.  20  Wall.  893 
(87  U.  S.  bk.  22.  L.  ed.  857);  Baltimore  etc.  R. 
R.  Co.  v.  Wheeling.  13  Oratt.  57:  Pitt  v.  Davi- 
son, 87  Barb.  109,  110;  Wells,  Jurisdiction  of 
Courts,  §  193. 

The  offenses  for  which  judgment  was  ren 
dered  in  the  cases  now  before  the  court  were, 
In  their  nature,  criminal  contempts,  as  defined 
by  the  authorities. 

Rapalje,  Contempts,  §.  21,  citing,  Ex  parte 
EdtearasM  Fla.  ISi;  Matter  of  Watson,  BLana. 
(N.  Y.)  408;  People  v.  GoxdUs,  4  Keyes  (N.  Y.) 
48;  Ilawley  v.  Bennett,  4  Paige,  Ch.  163;  People 
v.  Spaulding,  10  Paige,  Ch.  284;  PKUipps  v. 
Welch,  11  Nev.  187. 

In  a  proceeding  to  punish  for  a  criminal  con- 
tempt in  violating  the  injunction,  the  Superior 
Court  of  Yuba  County  could  only  obtain  juris- 
diction of  the  plaintiff  in  error  by  service  of 
the  order  to  show  cause,  upon  some  one  of  its 
agents  or  officers.  The  attorney  In  the  origi- 
nal action  is  not  such  agent  or  officer.  His  au- 
thority extends  only  to  the  conduct  of  the  pro- 
ceedings in  the  civil  case;  and  he  in  no  respect 
represents  the  contemner  in  tbe  criminal  pro- 
ceeding, which  is,  as  we  have  seen,  wholly  dif- 
ferent and  distinct  from  tbe  other. 

It  Is  a  rule  founded  on  the  first  principles  of 
natural  justice,  older  than  written  constitu- 
tions, that  a  citizen  shall  not  be  deprived  of  bis 
672 


life,  liberty  or  property  without  an  opportuni- 
'  t  to  be  beard  in  defense  of  his  rights. 

Swart  v.  Aimer,  74  M.  Y.  190. 

Due  process  of  law  Is  not  confined  to  judicial 
proceedings,  but  extends  to  every  case  which 
may  deprive  a  citizen  of  life,  liberty  or  proper- 
ty, whether  the  proceeding  be  judicial,  admin- 
istrative or  executive  in  its  nature. 

Weimar  v.  Bnieinburg,  80  Mich.  201;  Stuart 

Palmer,  74  N.  Y.  190. 

Tbe  court  will  hardly  consider  the  question 
a  frivolous  one;  and  there  being  no  color  of 
right  to  a  dismissal,  the  motion  to  affirm  must 
be  denied,  under  the  rule  laid  down  In  Whitney 
v.  Cook.  99  U.  S.  607  (Bk.  26.  L.  ed.  446). 

Mr.  Chief  Justice  W*lt*  delivered  the  opin- 
ion of  the  court: 

The  record  In  this  case  shows  that  tbe  Eure  [M] 
ka  Lake  and  Yuba  Canal  Company  (Consoli- 
dated) is  a  New  York  corporation  doing  busi- 
ness in  California;  and  that  In  or  about  the 
month  of  March,  1880,  the  Company  filed  in 
theoffice  of  the  Secretary  of  State  of  California 
an  instrument  designating  and  appointing  "Da- 
vid Cahn,  of  305  Sansome  Street,  in  tbe  City  of 
San  Francisco,  *  *  *  as  the  person  upon  whom 
process  issued  by  authority  of  or  under  any  law 
of  the  State  of  California  may  be  served,  and 
all  process  served  upon  said  David  Cahn  will  be 
valid  and  binding  upon  said  Corporation." 
This  was  done  in  compliance  with  an  Act  of 
the  Leirialature  of  California,  entitled  "An  Act 
In  Relation  to  Foreign  Corporations,"  approved 
April  1,  1873.  On  the  8d  of  October,  1882, 
the  County  of  Yuba  brought  suit  against  the 
Corporation  in  the  Superior  Court  of  that  Coun- 
ty to  enjoin  tbe  Corporation  from  depositing  or 
suffering  to  flow  into  the  channel  or  bed  of  the 
Yuba  Raver,  or  any  of  Its  tributaries,  "the  tail- 
ings from  its  hydraulic  mines,  or  tbe  earth, 
sand,  clay,  sediment,  stones  or  other  material 
discharged  from  its  said  mines;"  andfromsell- 
ing  to  others  any  water  to  be  used  in  hydrau- 
lic mining.  Immediately  upon  the  bringing  of 
tbe  suit  an  ex  parte  restraining  order  wu 
entered  by  the  court  in  accordance  with  tbe 
prayer  of  the  complaint.  Process  In  the  suit 
and  a  copy  of  the  restraining  order  were  served 
onCahn  November  9, 1883.  On  the  5th  of  De- 
cember a  motion  was  made  to  set  aside  this  ser- 
vice. This  motion  was  denied  December  23, 
and  on  the  17th  of  January  the  Corporation,  by 
James  K.  Byrne  and  W.  C.  Belcher,  its  attor-  1412] 
neys,  filed  a  demurrer  to  the  complaint.  Ontbt 
30th  of  January  an  order  was  entered  requiring 
the  Corporation  to  show  cause,  February  2, 
why  it  should  not  be  punished  for  a  contempt 
of  court  in  disobeying  the  injunction.  Service 
of  this  order  was  directed  to  be  made  on  Bige- 
tow,  the  managing  agent  of  the  Company,  or 
on  Cahn,  tbe  designated  agent  for  the  service 
of  process.  This  service  was  not  made,  on  ac- 
count of  the  absence  of  Cabn  in  the  City  ol 
New  York,  where  the  Company  had  its  prin- 
cipal place  of  business.  Thereupon,  the  time 
for  showing  cause  was  changed  to  March  34, 
and  service  of  an  order  to  this  effect  was  made 
on  Cahn  March  fi.  After  this  service  the  Cor 
poration  appeared  by  its  attorneys  and  moved 
to  set  aside  tbe  order  to  show  cause,  on  the 
ground,  among  others,  that  Cahn  was  not  on 
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the  5th  of  March,  "and  had  Dot  been  for  more 
than  one  monthpnor  thereto,"  the  person  des- 
ignated by  the  Corporation  aa  Its  agent  for  the 
service  of  process.  Upon  the  hearing  of  this 
motion,  it  appeared  that  the  appointment  of 
Cahn  as  process  agent  had  been  revoked  and 
Bigelow  put  in  his  place.  Such  being  the  case, 
a  further  order  waa  entered  requiring  like  cause 
to  be  shown  April  28.  and  efforts  were  made  to 
serve  this  order  on  Bigelow,  who  was  the  only 
person  in  the  Slate  on  whom  process  against 
the  Corporation  could  be  served.  Bigelow  re- 
sided at  the  mines,  and  the  record  shows  clear- 
ly that  he  purposely  kept  himself  out  of  the 
way  of  the  officer  to  avoid  service.  No  service 
was,  therefore,  made  on  him;  and  upon  the  re- 
turn of  the  facts,  supported  by  affidavits.  May 
14  was  fixed  by  the  court  as  the  time  for  the 
hearing,  and  an  order  was  entered  that  service 


At  the  return  day  the  attorneys  of  the  defend- 
ant, appearing  specially  for  that  purpose,  moved 
to  set  aside  the  order  to  show  cause:  1,  because 
the  lestraining  order  was  void,  the  court  hav- 
ing "no  jurisdiction  of  the  person  of  tbe  defend- 
ant at  the  time  the  said  order  was  made  and  is- 
sued;" 2,  because  the  "judge  who  made  the 
same  was,  at  the  time  the  same  was  made,  dis- 
qualified by  law  to  make  the  said  order;"  8,  be- 

jgi  cause  the  order  "was  granted  without  due  no- 
tice, or  any  notice  whatever,  to  the  proper  of- 
ficer, or  any  officer  or  officers,  or  to  the  manag- 
ing agent,  or  any  agent  of  said  corporation,  of 
tbe  application  therefor)"  4.  because  tbe  re- 
straining order  was  "never  served  on  the  de- 
fendant?' and,  S,  because  the  order  to  show 
cause  was  "never  served  upon  tbe  defendant." 
This  motion  was  overruled;  and  thereupon  the 
Corporation  not  appearing,  "by  attorney 
otherwise,  to  show  cause  *  "  *  in  relation 
said  contempt,"  but  making  default  "in  said 
matter  of  contempt,"  a  hearing  was  had  "upon 
said  order  to  show  cause,  and  said  affidavits 
and  the  records  and  papers  in  said  court  and 
action;"  and  the  Corporation  was  adjudged  to 
be  guilty  of  contempt,  and  to  "pay  a  fine  to 
the  people  of  the  State  of  California  m  the  sum 
of  |250  as  a  punishment  for  such  contempt, 
and  that  execution  issue  in  the  name  of  the 
people  of  the  State  of  California  against  said 
defendant  therefor." 

On  the  26th  of  July,  1888,  the  Corporation 
filed  in  the  Supreme  Court  of  tbe  State  a 
petition  for  review,  on  the  ground  that  "In  en- 
tering said  order  of  injunction,  and  in  assuming 
thereafter  to  adjudge  the  petitioner  guilty  of 
contempt  for  its  alleged  violation  of  said  order, 
the  said  Superior  Court  of  said  County  of  Tuba, 
and  the  said  Judge  thereof,  exceeded  the  juris- 
diction thereof."  Upon  this  petition  the  orders 
of  the  Superior  Court  were  affirmed;  and  to  re- 
verse that  judgment  this  writ  of  error  waa 
brought 

It  does  not  appear  affirmatively  on  the  face 

'•]  of  the  record  that  the  orders  of  the  Superior 
Court  were  objected  to  in  the  supreme  court  on 
the  ground  that  in  the  absence  of  personal 

I0i  service  of  the  order  to  show  cause  on  some  of- 
ficer or  authorized  agent  of  the  Corporation, 
the  judgment  iu  the  contempt  proceeding  was 
without  due  process  of  law  and  therefore  con- 
trary to  the  Fourteenth  Amendment  of  the 
11«  u.  s. 
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dismiss  is  overruled  ;  but  there  w 
color  of  right  to  a  dismissal  to  war 
a  motion  to  affirm  with  the  motion 

consideration  of  that  motio 
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tirely  clear  tbe  case  ought  m 

for  further  argument.    Section  187  of  the  Code 

or  Civil  Procedure  in  California  is  as  follows  i 

"Wheu  jurisdiction  is,  by  the  Constitution 
of  this  Code  or  by  any  other  statute,  conferred 
on  a  court  or  judicial  officer,  all  the  means  to 
carry  it  into  effect  are  also  given;  and  in  the 
exercise  of  this  jurisdiction,  if  the  course  of 
proceeding  be  Dot  specially  pointed  out  by  Ibis 
Code  or  the  statute,  any  suitable  process  or 
mode  of  proceeding  may  be  adopted  which 
may  appear  most  conformable  to  the  spirit  of 
this  Code." 

Under  this  Statute  the  courts  of  California 
hold  that  "  when  a  party  charged  with  con- 
tempt In  disobeying  a  legal  order  willfully  con- 
ceals himself  to  avoid  service  of  an  order  to 
show  cause  why  he  should  not  be  adjudged 
guilty  of  contempt,  the  court  is  not  powerless 
to  proceed  or  to  prevent  the  continued  disre- 
gard of  Its  lawful  order,"  but  may  order,  as 
justice  shall  require,  after  due  service  of  an  or- 
der to  show  cause,  on  the  attorneys  of  the  party 
proceeded  against.  In  Golden  Gate  Coiw/litlated 
Hgdr.  if.  Co.  v.  Superior  Ct.  65  Cal.  102,  tbe 
supreme  court  said:  "  The  defendant  in  the  ac- 
tion (a  corporation)  had  intrusted  its  attorneys 
with  tbe  protection  of  its  interests  and  the  de- 
fense of  its  rights.  We  can  see  noabuse  of  au- 
thority od  the  part  of  the  court  in  directing 
that  the  order  to  show  cause  should  be  served 
on  an  attorney,  since  it  is  made  to  appear  that 
the  defendant  by  reason  of  his  own  acts  could 
not  be  served  personally.  The  process  was 
'  suitable, '  and  the  mode  adopted  by  the  court 
'conformable  to  the  Code."  The  good  sense 
of  this  rule  is  manifest.  A  corporation  can 
only  be  served  with  process  through  some  of- 
ficer or  agent.  It  is  certainly  competent  for  n  | 
State  to  determine  who  this  officer  or  agent 
shall  be,  or  how  he  shall  be  designated  by  tbe 
corporation.  In  California  a  foreign  corpora- 
tion is  required  to  make  such  a  designation, 
and  to  give  public  notice  thereof  by  filing  the 
instrument  of  designation  Id  the  office  of  the 

Secretary  of  State.    After  this  suit  «r*  ' 
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located  at  San  Francisco  where  be  could  be 
easily  found,  was  at  the  mines.  This  change 
waa  made  after  the  service  of  the  injunction 
on  the  former  agent,  and  after  the  court  had 
determined  that  service  upon  him  was  sufficient 
to  bring  the  Corporation  into  court.  It  was 
also  made  after  the  corporation  had  been  guilty, 
as  was  alleged,  of  a  violation  of  the  injunction, 
and  after  an  attempt  had  been  mule  to  serve  an 
order  to  show  cause  on  Cahn,  the  old  agent. 
The  new  agent  was  to  be  found  only  at  a  place 
difficult  of  access,  and  even  there  he  kept  him- 
self concealed  from  the  officer  who  had  been 
charged  with  the  duty  of  making  tbe  service. 
As  he  was  the  only  person  in  the  State  on  whom 
process  could  be  served,  his  concealment  to 
avoid  service  waa  In  law  the  concealment  of 
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the  Corporation  itself,  and  the  court  was  let        *-  Under tho law undnwiilaHona.althonshmi! 

free  to  act  accordingly.  "-*......*  ™™— ™  ». .,..<., -,--, 

By  section  1309  of  the  Code  of  Civil  Proced 
are  of  California  "  disobedience  of  any  law 
ful  Judgment,  order,  or  process  of  the  court' 
is  declared  to  be  a  contempt  of  the  authority 
of  the  court.  An  was  said  by  this  court  In  8 
Chilei,  22  Wall.  168  [69  U.  6.  bk.  22,  L.  ed 
822],  the  exercise  of  the  power  to  punish  fo: 
contempt  "  has  a  twofold  aspect,  namely:  first 
the  proper  punishment  of  the  guilty  party  fo: 
hie  disrespect  to  the  court  or  its  order;  ant 
second,  to  compel  his  performance  of  some  ac 
or  duty  required  of  him  bv  the  court,  which  hi 
refuses  to  perform."  This  being  the  case,  U 
deny  the  court  the  power  of  calling  on  a  con 
ceafed  corporation  through  its  chosen  attorney 
of  record  in  a  suit  to  appear  and  answer  to  i 
charge  of  contempt  for  disobeying  the  order 
of  the  court  duly  entered  in  that  suit,  would  bi 
to  deny  it  the  power  of  vindicating  its  author 
Ity  and  enforcing  obedience  to  its  lawful  com 
manda  against  a  party  personally  subjected  to  iti 
jurisdiction.  Although  the  proceeding  may  bf 
<***J  criminal  in  its  nature,  it  grows  out  of  the  suit 
to  which  the  person  proceeded  against  is  a  par 
ty  and  actually  represented  by  an  attorney.  Or 
dinarily  a  corporation  has,  in  such  a  case 
a  right  to  service  of  an  order  to  show  cause 
upon  some  officer  or  agent,  but  if  its  officers  oi 
agents  keep  themselves  out  of  the  way  for  the 
express  purpose  of  avoiding  such  a  service,  il 
cannot  justly  complain  if  service  on  Its  attor- 
ney is  made  the  equivalent  of  that  which  its 
agents  by  their  wrongful  acts  bave  made  im- 
possible. The  same  principle  applies  here  thai 
tovemed  this  court  in  Reynold*  v.  U.  8. 98  TJ. 
.  158  [Bk,  25.  I,  ed.  247],  where  It  was  held 
that  although  the  Constitution  gives  an  accused 
person  the  rig^ht  to  a  trial  at  which  be  shall  be 
confronted  with  the  witnesses  against  him,  yet, 
if  a  witness  was  absent  by  his  own  wrongful 
procurement,  he  could  not  complain  if  compe- 
tent evidence  was  admitted  to  supply  the  place 
of  that  which  he  kept  away.  It  was  said  the 
Constitution  "  grants  him  the  privilege  of  be- 
ing confronted  with  the  witnesses  against  Mm; 
but  if  he  voluntarily  kee[»  the  witnesses  away 
be  cannot  insist  on  his  privilege."  So  here  the 
Corporation  was  perhaps  entitled  to  service  on 
its  officers  or  agents;  but  as  this  was  prevented 
by  their  wrongful  acts,  the  privilege  cannot  be 
insisted  upon. 

The  motion  to  ditmiu  it  denied,  but  that  to 
afflr/n  it  granted. 
True  copy.    Test: 

James  H.  McKenney,  Clark,  Bap.  Court,  D.  8. 


sea,  ne  ia  not  entitled  to  examination  until  biatum 
for  promotion  has  arrived,  or  nearly  (0. 
[No7869.] 

Submitted  Jan.  4, 1886.  Decided  Jan.  18, 1388. 

A  PPEAL  from  the  Court  of  Claim*. 

Statement  by  Mr.  Juttiee  Woods: 
George  P.  Bunt,  the  appellant,  a  chief  en- 
gineer In  the  navy,  brought  this  suit  in  the 
court  of  claims  to  recover  a  balance  of  pay  due 
him,  as  he  alleged,  from  the  United  States. 

The  facts  were  as  follows:  on  October  SB, 
1868.  the  appellant  wasa  first  assistant  engineer 
in  the  United  States  Navy,  and  had  served  in 
that  grade  two  years  at  sea  on  board  a  naval 
steamer.  At  the  date  mentioned  there  waa  no 
vacancy  In  the  grade  of  chief  engineer  to  which 
the  appellant  could  be  promoted;  nor  did  any 
such  vacancy  occur  until  July  4,  1880.  On 
October  11, 1880,  he  was  ordered  to  report  for 
examination  for  promotion  to  the  grade  of  chief 
engineer,  and  upon  examination  was  found 
qualified,  and  on  December  29, 1880,  was  pro- 
moted to  the  grade  of  chief  engineer  and  re- 


Eellaot  received  the  pay  and  emoluments  of  a 
rat  assistant  engineer  only.  He  claimed  that 
For  the  period  between  the  two  dates  jtut 
named  he  was  entitled  to  the  pay  of  chief  en- 
gineer, and  brought  Ids  suit  to  recover  for  that 
period  the  difference  between  the  pay  and 
emoluments  of  a  first  assistant  engineer  and  of 
'chief  engineer.  The  conrt  of  claims  dismissed 


Jfr.  Jvttiet  Wood*  delivered  the  opinion  of     I*" 
he  court: 

It  appears  from  the  findings  of  the  court  of 
claims  that  from  October  25,  1868,  to  July  4, 
.880,  there  was  no  vacant?  in  the  grade  of 
:hief  engineer  to  which  the  appellant  could 
■ave  been  promoted  even  had  he  been  exam- 
ned  and  found  qualified.  Bis  position  in  this 
rait  is,  therefore,  that  he  la  entitled  to  the  pay 
>f  an  office  for  a  period  during  which  he  did 
tot  hold  and  was  not  entitled  to  hold  it,  and 


lid  not  perform  its  duties.  He  insists  that  as 
]  as  lie  had  performed  two  years'  service  at 
he  had  a  right  to  be  examined  for  promo- 


QEORQE  P.  HUNT,  Appt., 
UNITED  8TATE& 

(See  8.  a  Reporter's  ed.  SM-898.) 


1.  Under  the  Act  Of  Juno  18,  If 
Boer  is  delayed  in  his  pronr-*1 —  ' 
been  examined,  owing-  to 
entitled  when  promoted  to 

grade  from  the  turn 

d  have  taken  plaoe. 


ion;  and  when  examined  and  promoted  nearly 
leven  years  afterwards,  waa  entitled  to  the 
lay  of  the  grade  to  which  he  was  promoted 
rom  the  time  when  his  two  years'  service  at 
ea  was  completed.     The  law  to  support  such 

claim  should  be  clear. 

If  the  appellant  is  entitled  to  any  of  the  in-  [W 
reased  pay  claimed,  the  time  for  which  it 
hould  be  computed  is  cut  short  by  the  Act  of 
une  22,  1BT4,  the  first  section  of  which  is  as 
ollows:  "That  on  and  after  the  passage  of  this 
Let  any  officer  of  the  navy  who  may  be  pro- 
10 ted  in  course  to  fill  a  vacancy  in  the  next 


e  increased  pay  of  the 


,GfflSgl(* 
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clearly  cut*  off  by  implication  any  increase  of 
pay  until  promotion.  So  that,  if  it  be  conceded 
that  the  section  could  not  have  any  retroactive 
effect,  it  at  least  limits  the  right  of  the  appel- 
lant to  any  increase  of  pay  to  the  period  be- 
tween October  35, 1868,  when  bis  two  years' 
service  at  sea  was  completed,  and  the  passage 
of  the  Act. 

The  claim  of  the  appellant  to  the  increased 
pay  is  based  on  section  10  of  the  Act  of  July 
18,  1862,  entitled  "An  Act  to  Establish  and 
Equalize  the  Grade  of  Line  Officers  of  the 
United  States  Navy,"  (chap.  188, 13  Btat  at  L. 
6»6)  which  provides:  "That  whenever  any  of- 
ficer of  the  navy  of  a  class  subject  by  law  or 
regulation  to  examination  before  promotion  to 
a  higher  grade  shall  have  been  absent  on  duty 

at  the  time  when  he  should  have  been  ei 

Inert,  and  shall  have  been  found  qualified 
subsequent  examination,  the  increased  rate  of 
pay  to  which  he  may  be  entitled  shall  be  al- 
lowed to  him  from  the  date  when  he  would 
have  received  it  bad  he  been  found  qualified  at 
the  time  bis  examination  should  have  taken 

The  Navy  Regulations  in  force  In  1867  pro- 
vided as  follows: 

"Section  364.  Candidates  for  promotion 
the  grade  of  chief  engineer  must  have  served 
least  two  years  at  sea  as  first  assistant  engines 
on  board  a  naval  steamer." 

It  is  clear,  upon  the  face  of  this  statute  and 
regulation,  that  the  appellant  has  not  main- 
tained bis  suit.  Be  does  not  aver  in  his  petition, 
and  It  is  not  found  bythe  court  of  claims,  "that 
he  was  absent  on  du  tv  at  the  time  when  he 
should  have  been  examined."  Neither  does  It 
appear  that  at  any  time  after  the  expiration  of 
his  two  years'  service  at  sea,  on  October  25, 
1868,  down  to  the  time  of  his  examination  on 
October  11, 1880,  he  was  absent  on  duty.  Even, 
therefore,  upon  his  own  construction  of  the 
[31*7]  statute,  he  does  not  bring  himself  within  its 
terms  as  one  entitled  to  the  pay  which  he  sues 
to  recover. 

But  we  are  of  opinion  that  it  is  an  unwar- 
ranted construction  of  the  statute  and  regula- 
tion to  hold  that,  as  soon  as  a  first  assistant  en- 
gineer has  served  two  years  at  sea  on  board  a 
naval  steamer,  he  Is  entitled  as  a  matter  of  right 
to  an  immediate  examination,  whether  there  is 
a  vacancy  in  the  next  higher  grade  to  which  he 
could  be  promoted  or  not;  and  if  his  exan 
tlon  is  delayed  by  his  absence  on  duty  he 
when  examined  and  promoted,  demand  the 

Ey  of  a  chief  engineer  from  the  time  when  he 
d  completed  his  two  years'  service  at  set 
We  think  the  law  wasproperly  construed  by  Mi. 
Welle,  Secretary  of  the  Navy  In  his  letter  of 
May  13,1864,  to  the  Fourth  Auditor,  in  which  he 
said:  "There  may  be  some  obscurity  In  the 
wording  of  the  sixteenth  section  of  the  Act  of 
July  16, 1868;  but  the  evident  and  sole  purpose 
of  the  law  Is  to  prevent  an  officer  from  being 
deprived  by  absence  on  doty  of  the  increased 

By  which  promotion  would  have  given  him." 
other  words,  the  meaning  of  the  law  is  that 
if  an  officer  la  delayed  in  his  promotion  because 
he  has  not  been  examined,  and  bis  examination 
has  been  delayed  by  his  absence  on  duty,  he 
(hall,  when  promoted,  have  the  Increased  pay 
of  the  new  grade,  to  begin  from  the  time  when 
his  examination  should  have  token  place. 
Ill  D.  S. 


Under  the  law  and  the  regulations  a  first  as- 
__!tant  engineer  became  eligible  to  examination 
for  promotion  when  be  had  served  two  years 
at  sea  upon  a  naval  steamer.  But  he  was  mere- 
ly eligible.  He  was  not  entitled  to  be  examined 
until  his  turn  for  promotion  had  arrived,  or 
was  near  at  hand.  In  noevent.  therefore,  could 
he  demand  that  the  increased  pay  of  his  new 
grade  should  begin  until  he  had  a  right  to  be 
examined  for  promotion. 

It  appears  that  under  a  misconstruction  of 
the  law  a  practice  grew  up  in  the  navy  depart- 
ment by  which  promoted  officers  were  allowed 
the  pay  of  their  new  grade  from  the  time  when 
they  were  eligible  for  examination.  But  this 
was  corrected  by  the  Secretary  of  the  Navy  in 
1877,  who  recommended  that  the  Increased  pay 
of  a  promoted  officer  should  be  allowed  only 
from  the  time  when  a  vacancy  occurred  to  ,.., 
which  he  could  have  been  promoted  If  an  op-     I31*' 

grtunity  for  examination  had  been  given  him. 
□ur  opinion  this  recommendation  was  based 
on  a  correct  construction  of  the  statute. 


navy,  and  which  had  been  discontinued  for 
eight  years,  should  be  revived  and  given  effect 
In  this  ease. 


■  H.  MoKennsy,  Clark,  Sup,  Court,  D.B. 


UNITED  STATES.  Appt., 
JOHN  H.  WALLACE. 


(See  8.  &  Reporter's,  ed.  8BM01.) 


Cndorsectlon  MT  R.8.,«ct 

cultoourt,  when  required  to  keep  a  docket  ol 

riots  Issued  and  proceedings  thereon,  la  entitled  to 
the  same  fees  allowed  to  the  olork  under  notion 
828  H.  8.,  the  service  being-  like  that  of  the  clerk  al- 
though the  en  trite  may  differ. 

(No.  988.1 
Submittal  Jan.  4,  18S6.   Decided  Jan.  18,  1886. 

k  PPEAL  from  the  Court  of  Claims. 

Statement  by  Mr.  Justice  Matthew* , 
The  judgment  appealed  from  In  this  cose  was 
rendered  in  favor  of  the  appellee,  who  was 
plaintiff  below  for  the  sum  of  ft, 039,  upon 
the  following  finding  of  facts  reported  by  the 
court  of  claims: 

I.  The  claimant,  John  H.  Wallace,  was  a 
Commissioner  of  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Alabama, 
from  January  16, 1883,  to  November  93,  1888. 

II.  October  4  1881  the  Circuit  Court  of  the 
United  States  for  said  district,  in  compliance 
with  a  request  by  the  Attorney- General, 
made  on  order  requiring,  among  other  things, 
Oat  each  of  the  commissioners  of  said  court 
should  keep  a  docket,  In  which  be  should 
enter  on  the  day  tbe  transaction  should 
occur  the  Issuance  of  each  warrant,  the  name 
of  the  person  upon  whose  complaint  anil  re- 
quest the  same  was  Issued,  the  nature  of  the 
offense,  and  the  name  of  the  officer  to  whom 
the  warrant  was  delivered  for  service,  together 
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Supbbmx  Coobt  OF  tbb  Ucttxd  State*. 


Oct.  Txbm, 


with  tbe  proceedings  bad  under  said  war 
that  there  sbould  also  be  entered  tbercia  the 
names  of  tbe  witnesses  present  and  examined 
and  their  fees;  tbc  name  of  tbe  (ruard,  if  any, 
mid  bis  fees;  and  also  the  marshal's  anq  deputy 
marshal's  fees,  together  with  the  unlace  and 
expense*  allowed  by  law ;  and  the  saia  order 
was  continued  of  force. 

III.  From  the  said  January  16, 1862,  to  No- 
vember 28,  1888,  petitioner,  aa  such  commis- 
sioner, issued  warrants  in  three  hundred  and 
seventy -six  cases,  in  three  hundred  and  twenty- 
eight  of  which  issue  was  Joined  and  testimony 
taken,  and  in  forty-eight  of  which  issue  was  not 
joined,  tbe  defendant  was  discharged,  and  no 


quired  by  said  order. 

IV.  His  accounts  for  fees  for  keeping  said 
docket  were  duly  verified  by  oath  and  presented 
to  the  said  court.  In  presence  of  tbe  district  at- 
torney, and  approved  by  the  court;  and  a 
der  approving  the  same  as  being  in  accordance 
to  law  and  just,  duly  entered  upon  the  records 
of  tbo  said  court.  Id  said  accounts,  aa  approved 
by  tbo  court,  he  waa  allowed  a  fee  or  |3  in 
each  case  where  issue  was  joined  and  testimony 
taken,  and  $1  where  Issue  was  not  joined  and 
the  defendant  was  discharged. 

V,  His  accounts  therefor  were  duly  presented 
for  payment  to  the  accounting  officers  of  tbe 
Treasury,  together  with  the  order  of  court  ap- 
proving the  same,  and  payment  thereof  was 
refused  by  them. 

Mr.  John  Goode,  Solicitor- Gen.,  for  appel- 
lant. 

Mcttrt.  Cbarlee  C.  Lancaster  and 
Churls*  E.  Haver,  for  appellee. 

[399]  Mt_  Justin  Matthew,  delivered  the  opln 
ion  of  the  court: 

It  is  provided  in  section  847  R.  S,  regulating 
the  fees  of  commissi  oners: 

"  For  issuing  any  warrant  or  writ,  and  for 
.  •  ooi  *°y  ol1>cr  eervlce,  ">e  aa,ne  compensation  as  Is 
1  twi     allowed  to  clerks  for  like  services." 

Section  828  R  S.  provides  that  the  clerk  be 
allowed: 

"  For  making  dockets  and  indexes,  taxing 
costs,  and  all  other  services  on  the  trial  or  ar- 
gument of  a  cause  where  issue  is  joined  and 
testimony  given,  $8." 

And,  "For  making  dockets  and  Indexes,  tax- 
ing costs  and  and  other  services  in  a  cause  which 
Is  dismissed  or  discontinued,  or  where  judg- 
ment or  decree  is  made  without  issue,  |1." 

It  was  not  disputed  by  tbe  accounting  officers 
of  the  Treasury  Department  nor  by  the  bolicitor- 


to  render  the  services  charged  for  In  keeping  tbe 
dockets  required,  nor  that  be  is  entitled  to  com- 
pensation therefor.  But  it  is  insisted  that  he 
ought  not  to  be  allowed  tbe  compensation  de- 
manded because  the  services  rendered  in  keep- 
ing his  docket  are  not  in  all  particulars  like  serv- 
ices to  those  rendered  by  clerks  In  keeping 
dockets,  and  that,  consequently,  his  compensa- 
tion is  fully  covered  by  paragraph  8  of  section 
838,  which  allows  for  making  entries  "for  each 
folio,  fifteen  cents.'' 
«7» 


This  vlaw  is  met  by  the  court  of  claims  In 
the  following  extract  from  its  opinion: 

"  The  phrase  '  like  services '  does  not  neces- 
sarily mean  identical  with;  for  by  such  a  con- 
struction the  compensation  allowed  to  commis- 
sioner 'for  any  other  service'  would  be  de- 
feated because  of  the  subject  matter  of  the 
duties  of  tbe  commissioner  and  the  clerk  be- 
ing somewhat  different;  but  tbe  statute  must 
receive  a  reasonable  construction,  and  where 
the  service  of  the  clerk  bears  a  substantial 
resemblance  to  the  duty  performed  by  the  com- 
missioner, then,  under  section  647,  tbe  comio  is- 
aioner  would  be  entitled  to  the  compensation 
allowed  by  law  to  tbe  clerk,  it  being  in  legal 
substance  a  'like  service.'" 

Tbe  compensation  of  fifteen  cents  for  each 
folio,  supposed  to  embrace  this  service,  is  given 
"for  entering  any  return,  rule,  order,  continu- 
ance, judgment,  decree  or  recognizance,  or 
drawing  any  bond,  or  making  any  record  cer- 

.!«-..„  _. report."  Clearly,  Qua  service 

■         "  *      ilng  a  ' 


tiflcate,  i 


has  no  likeness  to  that  of  keeping  a  docket;     1401] 
while  tbe  keeping  of  a  docket  by  the  commis-     >w*' 

sioner  Is  a  like  service  to  the  keeping  of  a  docket 


eby  each  ma; 
\*  Jwlffmatt  "o 


the  Court  of  Claim  *4  of- 


I.  MoKeriney,  Clerk,  Sup.  (111,1 


St  Pane: 
In  the  Matter  of  the   Pen-now  of  L  D.      [4011 
BROWN  aso  LEANDBR  HOLMES,  JV 

NKlIMM, 

(See  B.  a  Reporter1!  ed.  «1.  «OJ 
Mandamus— furitd ietion. 

feejwfc. 

il  natUa- 

_.___ n  Inferior  oourt,  dlsmlsslnsa 

for  want  of  due  prosecution   ™~  ""'"  *~  — 

viewed  b v  this  oourt  by  writ  of  et 
[Original.] 

Submitted  Jan.  13.1886.   IkeidtA  Jan.  IS ',  1SSB. 

)N  motion  for  leave  to  file  petition  for  a  writ 
of  mandamu*. 
On  July  10,  1S84,  the  petitioners  commenced 
an  action  of  ejectment  against  one  William 
Rank,  in  the  District  Court  of  the  Second  Ju- 
dicial District  of  Washington  Territory,  to  re- 
cover sixty-four  acres  of  land.  The  court  hav- 
ing overruled  their  demurrer  to  the  defendant's 
answer,  tbe  plaintiffs  appealed  to  the  supreme 
court  of  the  Territory.    That  cr— • '  - 


eigmnen 

The  petitioners  now  pray  that  a  peremptory 
mandamut  may  Issue,  directed  to  the  Supreme 
Court  of  Washington  Territory  and  to  tbe  Jus- 
tices thereof,  commanding  them  to  set  aside  the 
order  dismissing  said  appeal  and  to  reinstate 
said  appeal  and  bear  and  decide  said  cause  on 
lie  merits. 

114  U.S. 
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rapport  of  motion. 


for  petitions™,  in 


T/iii  motion  if  denied.  According  to  the 
titfon,  the  court  entertained  jurisdiction  of  the 
cause,  but  dismissed  ft  for  want  of  doe  prose- 
cution; that  is  lo  say,  because  errors  had  not 
been  assigned  In  accordance  with  tbe  rules  of 
practice  applicable  to  the  form  of  the  action. 
This  is  a  judgment  which  can  only  be  reviewed 
by  writ  of  error  or  appeal,  as  tbe  case  may  be. 
Mandiimut  Ilea  to  compel  a  court  to  take  juris- 
diction In  a  proper  case,  but  not  to  control  its 
discretion  while  actios;  within  its  jurisdiction. 
His  rule  Is  elementary.  Ex  parli  Morgan, 
ante  185,  and  cases  cited. 

True  copy.    Test' 

James  B.  H  oKeuney,  Clerk,  Sup.  Court,  U.  8. 


I       UNION  PACIFIC  RAILWAY  COM- 
PANY, AppL, 
«, 
UNITED  STATES. 

(Sea  8.  0.  He  porter  ■»  ed.  «Dt-tM.l 
Practte*    Htond  appeal  ftvm  etmrt  of  claim*— 


Cpon  a  second  appeal  from  the 

(benndlng-a  or  fact  at  tbe  first  trial  and  the  ori»7ioal 
petition,  an  emended  petition  having  been  substi- 
tuted therefor,  form  no  part  of  the  record. 
[No.   1084.1 

"   '""".  Decided. 


BubmUted  Jan.  11, 1 


fd  Jan.  18. 1886. 


APPEAL  from  the  Court  of  Claim*. 
On  motion  for  a  writ  of  certiorari. 
This  case  was  commenced  in  the  court  below 


the  Company  in  one  of  tbe  cases,  Union  Pa- 
cific R.  R.  (Jo.  t.  U.  8..  Bk.  96,  884,  they  were 
consolidated  and  an  amended  petition  filed  as  a 
substitute  for  the  original  petitions.  The 
original  petition  in  the  case,  which  was  here  on 
the  former  appeal,  set  forth  as  an  exhibit  a 
certain  letter  to  the  Postmaster- General;  and 
the  findings  of  fact  on  the  tint  trial  referred  to 
the  letter  as  forming  a  part  of  the  petition. 
The  letter  was  not  made  a  part  of  the  amended 
petition,  nor  referred  to  in  the  findings  of  fact 
on  the  second  trial. 


letter,  be  considered  apart  of  the  record  on  this 
appeal;  and  that,  if  necessary,  a  writ  of  cer- 
tiorari issue  under  Rule  14  to  the  court  of 
claims,  requiring  the  transmission  of  said  find- 
ings and  letter;  and  that  under  Rule  80,  the  mo- 
tion, heretofore  filed  at  this  term  by  tbe  appel- 
lant for  a  further  finding  of  facts  by  said  court, 
and  the  order  of  this  court  thereon,  be  reheard. 
If  necessary,  in  order  to  make  said  letter  a  part 
of  tbe  record  on  this  appeal. 

Xmrt.  John  F.  Ofllon.  i  M.  Wttsoa 
and  S.  Bftrtlett,  for  appellant. 

Mr.  John  Goods,  SMeitor-Om.,  for  ap- 
pellee. 

IIS  u.  s. 


Mr.  Chief  Jtittiee  VTuiUi  delivered  the  opin- 
ion of  tbe  court: 

TAU  motion  U  denied.  Tbe  findings  of  fact  (4031 
on  the  first  trial  in  the  court  of  claims  have  not, 
under  our  rules,  any  place  In  this  record.  Those 
findings  were  set  aside  when  the  judgment 
thereon  was  reversed  and  the  cause  remanded 
for  a  new  trial.  On  this  appeal  we  consider 
only  the  findings  at  the  second  trial. 

The  original   petition  filed  in   the  court  of 
claims  contained  by  reference  the  letter  of  8ep-     I404] 
tember  1,1878.    In  the  amended  petition,  on 
which  the  last  trial  was  bad,  this  letter  was 


former  motion,  to  send  tbe  case  back  for  further 
findings,  that  it  could  not  now  be  brought  here 
as  part  of  the  evidence,  and  that  it  was  not  the 
proper  subject  of  a  special  finding.  We  see  no 
reason  to  reconsider  that  decision. 
Trueoopy.   Test 

----" Clerk,  Sup.  Court,  U.  8. 


UNITED  STATES,  •»  rel.   Robbbt  Cah- 
Bicx,  Pff.  in  Err. 

LUCIUS  Q.  C.  LAMAR,  Secretary  of  tbe 

Interior. 

(See  S.  C.  Reporter's  ed.  sO-CR.) 


Lin 


rs  which  require  the  exercise  of  Judf- 

JsHemttOD  by  an  executive  officer  of 

ivenunscit.  or  which  are  dependent  upon  his 
tlon,  no  rule  for  ■  manaamut  to  control  hli 


Louis,  Is  _,_...  __  , 

, should thorerore  be  >i..- 

'ed.  Is  a  matter  of  doubt  and  within  executive 


discretion,  no  rul 
action  wilt  Issue. 
ft.  Whether  An , 

stppl  River  opposite  St,  Loul 
Monandj-*"— -- '  ■■■--■ 

Judgment 


PT  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

The  history  and  facta  of  the  case  appear  in 
the  opinion  of  the  court. 


Mr.  Judice  Field  delivered  the  opinion  of 
ie  court: 

This  case  comes  before  us  on  writ  of  error 
to  the  Supreme  Court  of  tbe  District  of  Colum-     [4241 
but.    Tbe  petitioner  applied  for  a  writ  of  man-     l        ' 
damut  against  the  Secretary  of  the  Interior  to 


City  of  St.  Louis.  He  represents  that  beta  tbe 
head  of  a  family,  over  twenty-one  years  of  nee, 
and  a  citizen  of  tbe  United  States;  that  on  the 
first  of  September,  1868,  he  made  a  settlement 
on  the  island;  that  it  contains  about 

,  Is  ten  feet  above  high  watermark,  Is 

not  subject  to  overflow,  is  suitable  for  agricult- 
ural purposes,  and  subject  to  preemption  un- 
der the  laws  of  the  United  States;  that  he  in- 
habited and  had  Improved  the  land  and  erected 
673 
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obtaining  a  title  thereto;  that  the  lam 
eral,  has  not  been  reserved  by  the  Government 
mod  has  never  been  surveyed;  that  there  are  no 
improvements  on  it  except  mich  as  have  been 
placed  by  him,  and  that  the  General  Govern- 
ment bas  constructed  certain  embankments  and 
walla,  so  that  the  island  is  now  fast  and 
chored,  and  not  liable  to  be  changed  by  the 
action  of  the  river. 

lie  furl 't  statu*  that  In  September,  1888, 
for  Ihe  purpose  of  obtaining  a  survey  of  the 
island,  in  order  that  he  might  avail  himself  of 
the  rights  he  had  acquired  as  such  settler  he 
made  application,  in  writing,  according  to  the 
rules  of  the  Interior  Department,  to  the  Com- 
missioner of  the  General  Land-Office  for  such 
survey,  stating  that  the  island  bad  never  been 
surveyed  by  the  Government,  and  that  be  was 
desirous  that  it  should  be  brought 
ket  according  to  the  laws  of  Congress  and  the 
regulations  of  the  General  Land -Office  relating 
to  the  disposal  of  lauds  embraced  in  fragment- 
ary surveys. 

He  further  states  that  upon  the  hearing  of 
the  application  it  was  claimed  by  the  City  of 
tit.  Louis  that  the  island  was  formerly  known 
as  the  Quarantine  Island,  and  bad  been  sur- 
veyed and  set  apart  to  the  city  under  the  pro- 
visions of  Acts  of  Congress  of  June  18,  1812, 
and  of  May  26,  1824,  relating  to  school  lands; 


but  that  in  fact  the  survey  made    .     ... 

island  above  the  place  now  occupied  by  Arsen- 
al Island,  and  that  no  part  of  the  space  em- 
braced by  that  survey  is  now  covered  by  the 
E resent  Island;  and  in  support  of  this  averment 
c  states  that  the  report  made  to  tbe  Secretary 
**n  J  of  the  Interior  by  the  engineer  of  the  War  De- 
partment, in  charge  of  the  government  works 


)t  of  the  City  of  St.  Louis,  but  of  the 

The  Commissioner  of  tbe  General  Land-Of- 
fice rejected  the  application,  but  transmitted  the 
papers  to  the  Secretary  of  the  Interior  for  his 
examination  and  instructions.  The  immediate 
predecessor  of  the  present  secretary  concurred 
with  tbe  commission.  Upon  the  defendant's 
accession  to  office  the  application  was  renewed 
and  rejected.  The  present  petition  was  then 
laid  before  tbe  Supreme  Court  of  the  District, 
which  refused  the  rule  upon  him.  To  reverse 
its  Judgment  and  obtain  the  rule  prayed,  the 
case  was  brought  here. 

The  former  secretary  in  his  opinion  adverted 
to  the  drifting  character  of  tbe  island,  It  being 
alleged  to  have  changed  1,700  feet  from  its 
position  when  surveyed;  to  the  works  of  the 
Government  to  stay  its  drifting  and  give  it  per- 
manence; and  to  tbe  title  asserted  to  it  by  tbe 
City  of  St.  Louis.  He  said  that,  even  during  the 
time  of  a  survey,  what  would  be  a  monument 
and  a  boundary  to-day  might  require  a  change 
to-morrow,  and  that,  therefore,  as  long  as  the 
same  causes  continued  to  operate  and  make  tbe 
island  a  mere  moving  mass  of  alluvial  deposits. 
It  was  useless  to  establish  corners  and  monu- 
ments, which  would  be  subject  to  immediate 
obliteration. 

Tbe  application  to  tbe  present  Secretary  was 
accompanied  by  evidence  tending  to  show  that 

the  island ""  '    "■'    ■  "' '    -"  '' 
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is  fast  and  anchored;  a  review  of 


be  a  moving  mass  of  alluvial  deposits.  The 
secretary  declined  to  review  the  decision,  and 
further  held  that  itwould  be  Improper  to  order  a 
survey,  inasmuch  as  the  War  Department,  un- 
der appropriations  for  the  improvement  of  the 
river,  was  operating  upon  the  island,  and  it 
was  unknown  to  what  extent  or  for  what  pur- 

rw  the  Government  might  require  the  same 
connection  with  the  great  public  work  about 
which  It  was  engaged. 

Without  treating  the  matters  set  forth  In  the 
opinions  of  the  secretaries  as  established  facts,  [420] 
enough  appears  on  the  face  of  the  petition  to 
show  that  a  survey  could  not  properly  have 
been  ordered,  and  that  there  was  so  error  in 
refusing  a  rule  for  a  mandamus. 

It  appears  that,  under  Acts  of  Congress,  an 
Island  situated  some  distance  above  the  site  of 
tbe  present  Island  was  surveyed  and  set  apart 
to  the  City  of  St.  Louis.  It  is  contended  that 
the  present  island  represents  the  one  surveyed; 
it  having  been  carried  down  the  river  by  the 
action  of  the  current.  It  certainly  would  be  a 
matter  of  doubt,  requiring  for  Its  solution  grave 
consideration,  how  far  the  title  of  the  city  to 
the  island  la  affected  by  this  movement.  If  any 
doubt  may  rightfully  exist  in  the  mind  of  the 
secretary  on  the  subject,  an  answer  Is  furnished 
to  the  application  for  a  mandamus  directing 
him  to  order  a  survey  to  facilitate  the  acqui- 
sition of  that  HUe  by  others. 

It  also  appears  by  the  petition  and  the  papers 
to  which  it  refers,  and  the  legislation  of  Con- 
gress, that  the  Government  is  engaged  In 
works,  connected  with  tbe  improvement  of  the 
river,  to  stop  the  drifting  character  of  the  island 
and  give  it  stability  and  permanence.  Expend- 
itures largely  exceeding  any  possible  return 
from  the  sale  of  the  island  would  seem  to  indi- 
cate that  the  Government  designs  to  appropri- 
ate it  to  special  uses,  and  not  to  open  it  to  pre- 
emption and  settlement.  In  the  absence  of  posi- 
tive enactment  the  secretary  might,  therefore, 
properly  withhold  any  action  tending  to  en- 
courage a  settlement  there.  This  consideration 
alone  is  sufficient  answer  to  any  rala  for  u  man- 
damu*. 

It  is  settled  by  many  decisions  of  this  court 
that  in  matters  which  require  Judgment  and 
consideration  to  be  exercised  by  an  executive 
officer  of  tile  Government,  or  which  are  de- 
pendent upon  bis  discretion,  no  rule  foraman- 
tZamus  to  control  his  action  will  Issue.  It  is  only 
for  ministerial  acts.in  the  performance  of  which 
□o  exercise  of  judgment  or  discretion  Is  re- 
quired,thattherulewillbegranted.  Dtcaturv. 
Paulding,  14  Pet  499  [89  U,  S.  bk.  10,  L.  ed. 
560];  United  State*  v.  Guthrie,  17  How.  284 
[5811.  8.  bk.  13,  L.  ed.  102V,  U.  8.  v.  Comr. 
6  Wall.  063  [72  U  S.  bk.  18,  L.  ed.  692];  Litch- 
field v.  Register  and  Receiver,  9  WaiL  577  [76 
TJ  S.  bk.  10,  L.  ed.  682]. 

Within  thi*  principle  there  can  be  no  ovation  r„T1 
M  to  the  correctness  of the  action  of  the  Supreme  l"*'J 
Court  of  the  District.     It*  judgment  i*  there- 
fore affirmed. 
True  copy.    Test: 

Jamta  h.  MoKenney,  Clerk,  Snp.  Oourt.  a.  a 
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'1        JOHN  F.  FLETCHER  AMD  WILLIAM 
WESENBERO,  Plffe.  in  Err., 

HAMLET,  BLISS  &  ELLIOT. 

(See  8.  C.  Reporter's  84  408-tlO.) 
Practice — construction  of  ruleat  to  removal' 


I.  Cases  advanced  under  nectlou  S  of  Rule  B8  ure 

to  be  submitted  on  printed  brlefi  or  arguments  af- 
tsr  Bervioe  at  notice  and  brief  or  argument. 

t.  A  Joint  cause  of  action  cannot  be  removed  by 
the  defendants,  unless  all  Join  sod  all  are  citizens 
of  different  States  from  the  plaintiffs.  Thelossby 
one  of  bis  right  of  removal  streets  all. 

8.  A  suit  in  a  State  Court  of  Louisiana,  begun  by 
service  of  process  on  a  arm  through  one  of  Its 
members,  la  not  so  changed  I □  character  ss  to  make 
It  a  new  suit  by  the  subsequent  service  of  process 
on  another  member  of  the  Arm. 
[No,  1157.] 
Submitted  Dee.  1,  1886.     Decided  Jan.  18, 1886. 

TN  ERROR  to  the  Circuit  Court  of  the  United 

1  States  for  the  Eastern  District  of  Louisiana. 

Motion  by  defendants  in  error  to  dismiss  or 
affirm. 

The  history  and  facts  of  the  case  appear  In 
the  opinion  of  the  court. 

Mr.  B.  F.  Formui,  for  defendants  in  error. 
In  support  of  motion: 

The  application  to  remove  was  not  made  at 
the  first  term  at  which  the  cause  could  have 
beeD  tried. 

Babbitt  v.  Clark.im  U.  S.  608  (Bk.  26,  L.  ed. 
607):  Pullman  Palace  Car  Co.  v.  Speck,  and 
Gregory  t.  Hartley,  118  U.  8.  87,  742  (Bk.  3b, 
Led.  826,  1160). 

There  can  be  no  removal  after  a  bearing  on 
demurrer. 

Alley  v.  Nott,  111  U.  S.  478  and  Seharff  v. 
Levy,  112  U.  8.  711  (Bk,  28,  L.  ed.  491,  826.) 

All  of  the  defendants  must  join  in  the  re- 
moval and  remove  the  whole  suit. 

Chamberi  v.  Holland,  11  Fed.  Rep.  209;  Bar- 
ney v,  Latham  and  Blake  v.  McKim, '""  "  " 
206,  886  (Bk.  26,  L.  ed.  514,  fi^~"     " 
Moore,  3  Woods,  402. 

The  right  of  removal  Is  given  to  plaintiffs  or 
defendants  collectively. 

LtruitvilU  AN.  KB.  Co.  ▼.  Id*,  and  Pirie 


Mr.  Chief  Jvttice  Wstite  delivered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  brought  under  section 
6  of  the  Act  of  March  8,  1875,  18  Stat,  at  L. 
470,  chap.  187,  for  the  review  of  an  order  of 
the  circuit  court  remanding  a  case  which  had 
been  removed  from  a  state  court.  It  has  been 
advanced  under  Rule  32,  and  is  now  for  hear- 
ing on  its  merits.  In  submitting  the  case  the 
defendants  in  error  treat  the  ride  as  though  it 
required  a  motion  to  dismiss  or  affirm.  Such 
la  not  the  proper  practice.  Cases  advanced 
under  section  3  of  Rule  32  are  to  be  submitted 
1  like  motions  to  dismiss  under  Rule  6;  that  is  to 
aay,  on  printed  briefs  or  arguments  after  ser- 
vice of  notice  and  brief  or  argument,  as  re- 
quired by  section  4,  Rule  6. 

The  facts  are  these:  Hamlet,  Bliss  &  Elliot, 
citizens  of  Alabama,  brought  suit  in  the  Civil 
U«  V.  8. 


District  Court  of  the  Parish  of  Orleans,  Ou  tbe 
17th  of  March,  1888,  against  the  commercial 
firm  of  Fletcher,  Wesenberg  &  Co.,  doing 
business  In  New  Orleans,  Louisiana,  and  com- 
posed of  John  F.  Fletcher,  Thomas  O'Conner, 
William  Wesenberg  and  George  M.  Fletcher, 
Service  of  citation  was  made  on  tbe  firm  and 
William  Wesenberg  through  Wesenberg  in 
person,  April  6,  1888.  This  was  good  service 
on  the  firm,  and  according  to  tbe  laws  of 
Louisiana  a  judgment  in  the  action  would  bind 
Wesenberg  personally,  and  the  assets  of  the 
firm  and  of  the  other  members  of  the  firm  in 
Louisiana.  On  the  6th  of  April  Wesenberg 
appeared  and  filed  exceptions  to  the  petition  on 
his  own  behalf  and  on  behalf  of  the  firm. 
These  exceptions,  which  involved  the  merits  of 
the  esse,  were  sustained  in  the  district  court 
April  17,  1883.  but  on  appeal  to  the  supreme 
court  the  judgment  of  the  district  court  was 
reversed,  and  the  cause  remanded  for  further 
proceedings.  Wesenberg  then  filed  an  answer 
for  himself  and  for  the  firm.  May  22,  1884. 
On  the  4tb  of  June,  1884,  process  was  issued 
and  served  on  John  F.  Fletcher.  The  effect 
of  this  was  to  bring  Fletcher  into  the  suit  so  as 
to  bind  htm  personally  by  a  judgment  in  the 
action  as  well  as  his  propertyiu  Louisiana.  On 
the  17th  of  June  Fletcher  filed  exceptions  indi- 
vidually and  on  behalf  of  theflrm.  These  ei- 
ceptions  were  referred  to  the  merits  November 
28,  1884,  and  Fletcher  then  filed  his  answer. 
The  case  was  set  down  for  trial  December  4, 
1884,  but  not  being  reached  was  ordered  to  be 
continued  until  the  next  jury  term. 

A  term  of  the  court  began  on  the  first  Mon- 
day in  November,  1884,  and  it  continued  until 
the  third  Monday  in  July,  1885.  Forconven- 
ience,  different  weeks  in  the  term  were  set  apart 
for  jury  trials.  These  weeks,  occurring  at  In- 
tervals during  the  term,  were  often  referred  to 
"  Jury  terms. 

)n  the  5th  of  February.  1885,  Wesenberg 
and  John  F.  Fletcher  joined  in  a  petition  for 
the  removal  of  the  suit  to  the  Circuit  Court  of  [41( 
the  United  States  for  the  Eastern  District  of 
Louisiana,  on  the  ground  that  they  were  citizens 
of  Tennessee  and  the  plaintiffs  citizens  of  Ala- 
bama, and  that  the  suit  involved  a  controversy 
wholly  between  citizens  of  different  States. 
When  the  case  was  entered  in  the  circuit  court 
It  was  remanded.  To  reverse  that  order  this 
writ  of  error  was  brought. 

It  is  conceded  that  tbe  suit  was  not  removable 
when  the  petition  for  removal  was  filed,  unless 
the  service  of  process  on  Fletcher  on  ihc  4th  of 
June  so  changed  the  character  of  the  litigation 
as  to  make  it  substantially  a  new  suit  begun 
that  day.  In  our  opinion  such  was  not  the  ef- 
fect of  the  new  process.  The  suit  was  begun 
when  process  was  served  on  Wesenberg  and  the 


have  been  enforced  against  Wesenberg  person- 
ally and  against  all  tbe  property  of  the  firm 
and  of  the  individual  partners  in  Louisiana. 
Tbe  cause  of  action  is  joint.  There  is  no  sep- 
arable controversy  in  the  ci  ""' 


the  plaintiffs.  Confessedly  Wesenberg  lost  hi* 
right  to  a  removal  bv  falling  to  make  the  ap- 
plication In  time,  and  as  Fletcher  cannot  take 


„,Codgte 


jrREiin  Codbt  or  TBI  Ohitbd  States. 


Oct.  Tim, 


the  case  from  the  state  court  unless  Wesenberg 
joins  with  him,  It  follows  that  tie  is  subjected 
to  Wcscn berg's  disability. 

The  order  to  remand  is  ajflrmed. 
True  copy.    Test:  _  _ 

James  H.  BioKenney,  Clerk.  Bup.  Court,  U.  8. 


JAMES  GD3BONS,  Appt., 


DISTRICT  OF  COLUMBIA 

(See  a  C.  Reporter 'e  ed.  4D4-U8.) 


in  District  of  Columbia — power  of  Congres*. 

1.  Lauds  owned  by  a  religious  corporation  or  so- 
ciety Id  the  Dlstrlot  ol  Columbia,  whlcb  are  neither 
actually  occupied  For  b  cburch  building  nor  reoson- 
ably  needed  anil  actually  used  for  tho  convenient 

exempt  from  taxation  whether  used  for  any  other 


ercise  of  Its  power  to  levy  taxes  in  the 

tax  them  at  different 

[No.  1143.1 
Submitted  Dee.  XI,  1885.  Decided  Jan.  18, 1886. 

APPEAL  from  the  Supreme  Court  of  the 
District  of  Columbia. 

The  bisuiry  and  facts  of  the  case  appear  in 
tile  opinion  of  the  court. 

Mr.  M.  T.  Morris,  for  appellant: 

The  property  in  question  was  church  prop- 
erty, such  its  was  intended  to  be  exempted,  and 
was  in  fact  exempted  from  taxation  by  the  Act 
of  June  IT,  1870.  Until  1881  it  was  necessarily 
used  for  church  purposes,  and  could  not  legal- 
ly have  liccn  used  for  anything  else;  and  until 
1874  tbc  municipality  acquiesced  in  the  pro- 
priety of  that  use. 

Parker  v.  Itcdfelrt,  10  Conn.  491;  NeinHaten 
v.  S/icfficliI.  30  Conn.  160;  liyington  v.  Wood,  IS 
la,  17;  Uoboken  v.  Berqen.  48  N.  J,  L.  146;  Mut- 
rog  v.  Clntrclimnn,  52  la.  238:  Appeal  Tax  Court 
v.  St.  Peters,  50  Md  331 ;  Matt.  Hospital  v.  Bom- 
tnenitle,  101  Moss.  310. 

An  assessment  once  made  cannot  be  increased 
without  some  notice  to  the  owner  of  the  prop- 
erty. 

Cooley,  Taxn.  041,  M7;  Cleghorn  v.  Po*0& 
waiU.  43  111.  428;  Darling  v.  Oimn.  50  III.  424. 

A  parity  of  reasoning  requires  that  property 
exempted  from  taxation  shall  not  be  assessed 
[or  hues  without  some  notice  to  (he  owner. 

Mr.  A.  G.  Riddle,  for  appellee. 

Mr.  Justice  Gray  delivered  the  opinion  ol 
the  court: 

This  is  nn  appeal  from  a  decree  dismissing  i 
bill  in  equity  by  the  Roman  Catholic  Areli 
bishop  of  the  Diocese  of  Baltimore,  of  whict 
the  District  of  Columbia  is  a  part,  (o  clear  thi 
title  of  lots  numbered  3d  to  40  inclusive  (beinj 

Kote.— TainKlnn— «wmptton/rom,o/  church  pro} 

's  Cburcb  v.  Tripp 

Bishop,  13  Phlla..  ! 
mcuiwv,  <~  Li.  anil.,  804;  t.  M.  C.    - 
lBPhlliu,  1-':  Pmp I o  v.  Brooklyn  A 

MB;  Presbyterian  Theo.  Hem.  v.  Pt-r.„.  

Fort  Dm  Jlotnea  Lodge  v.  Polk  County,  H  la..  3L 


he  lota  formerly  numbered  5, 8  and  7),  in  square 
ITS  in  the  City  of  Washington,  from  a  cloud 
created  by  the  assessment  and  sale  thereof  for 
Ates  amounting,  with  Interest,  to  more  than 
►5,000. 

The  case  was  heard  upon  the  bill,  answer,  a 
general  replication,  and  the  deposition  of  the  pa* 
or  of  St.  Patrick's  Church,  from  which  the 
'acta  appeared  to  be  as  follows; 

The  lots  in  question  front  south  on  F  Street 
ibout  170  feet,  and  have  a  depth  varying  from     [408] 
ibout  93  feet  to  about  114  feet.    They  were 


'for  the  use  of  the  Roman  Catholic  congrega- 
ion  worshiping  in  tbeplace  called  St  Patrick's 
Church  in  the  City  of  Washington ;"  and  thence- 
forward until  1870  were  occupied  by  the  old 
it.  Patrick's  Church.  During  that  period  the 
;burcli  enclosure  included  about  one  half  of 
iquare  876,  bounded  south  by  F  Street,  west 
jy  Tenth  Street,  and  north  by  G  Street.  In 
l»70  the  old  cburcb  building  was  found  to  be 
insafe,  and  in  1873  it  was  token  down.  Since 
1870  and  pending  the  completion  of  a  new 
;hurch,  now  in  process  of  erection,  the  congre- 
gation has  worshiped  in  Carroll  Hall  on  G 
Street,  within  the  same  half  square,  and  sep- 
irated  from  the  lots  in  question  by  a  thirty  foot 
passage  way.  The  new  church  fronts  on  Tenth 
Street,  with  a  strip  of  open  ground  about 
thirty-five  feet  wide  on  its  south  side  and  In  the 
rear  for  light  and  ventilation,  alt  to  the  north 
of  the  lots  in  question.  The  reason  for  so 
placing  the  church,  instead  of  putting  it  in  the 
middle  of  the  inclosure,  was  to  enable  a  revenue 
lo  be  derived  from  the  tale  or  ieaseof  these  lots 
to  pay  off  the  church  debt  Incurred  in  building, 
and  it  was  not  necessary  for  the  enjoyment  of 
the  church  that  these  lots  should  remain  vacant 
In  February,  1881,  the  plaintiff  obtained  a  de- 
cree in  equity,  authorizing  him  to  sell  or  other- 
wise dispose  of  these  lots,  and  to  apply  the 
proceeds  to  the  completion  of  the  new  church 
building;  and  about  that  time  he  made  lease* 
thereof  for  twenty-five  years  to  private  persons. 

From  1804  until  June  30, 1875,  no  taxes  were 
assessed  on  these  lota.  Afterwards  until  June 
30,  1880,  they  were  annually  assessed  for  taxes 
and  sold  for  nonpayment  thereof.  The  annual 
taxes  since  that  time  have  been  paid. 

The  only  matter  in  contest  is  the  validity  of  l*°* 
the  taxes  assessed  upon  the  lota  on  F  Street  for 
the  five  years  between  June  80,  1875,  and  June 
30, 1880,  under  the  annual  Acts  of  Congress  of 
March  3,  1875,  cbap.  162,  and  July  12,  1876, 
chap.  ISO,  and  the  permanent  Act  of  March  8, 
1877,  chap.  117,  authorizing  the  levy  of  taxes 
for  the  support  of  the  government  of  the  Dis- 
trict of  Columbia,  the  material  provisions  of 
which  are  as  follows; 

The  eiphth  section  of  each  of  these  statutes 
exempts  from  taxation  houses  for  the  reforma- 
tion of  offenders,  iilmsbouses,  buildings  devoted 
to  art  or  belonging  to  institutions  of  purely 
public  charity,  church  buildings,  and  grounds 
actually  occupied  by  such  buildings,  houses 
to  improve  the  condition  of  seamen  or  sol 
diers,  free  public  library  buildings,  and  cams- 

The  Act  of  1875  adds:  "Thelands  or  grounds 
appurtenant  to  any  said  house  or  building,  so 
far  as  reasonably  needed  and  actually  used  for 


1885,                                             Coffey  t.  Umted  States.  427-438 

the  convenient  enjoyment  of  any  Bald  house  or  comprehend  the  District  of  Columbia;  and  the 

buildings  for  it*  legitimate  purpose  and  no  power  of  Congress,  legislating  as  a  local  Legis- 

other;  hut  if  any  portion  of  any  said  building,  latura  for  the  District,  to  levy  taies  for  district 

house,  grounds  or  cemetery,  so  in  terms  ex-  purposes  only,  in  like  manner  as  the  Lcgisla- 

cepted,  Is  used  to  secure  a  rent  or  Income  or  for  ture  of  a  State  may  tax  the  people  of  a  State 

any  business  purpose,  such  portion  of  the  same  for  state  purposes,  was  expressly  admitted,  and 

or  a  sum  equal  in  value  to  such  portion,  shall  has  never  since  been  doubted.    S  Wheat.  318 

be  taxed  against  the  owner  of  said  building  or  [18  U.  6.  bit.  S,  L.  ed.  98];  Welsh  v.  Cook,  and 

grounds."     18  8  tat.  at  L.  608.  Mattingly  v.  District  of  Columbia,  97  U.  B.641, 

The  Acts  of  1876  and  1877  substitute  for  this  687  [Bk.  24,  L.  ed.  1112,  1098].     In  the  exer- 

addition  a  provision  to  the  same  effect,  though  cise  of  this  power,  Congress,  like  any  Stale  Leg- 

differing  somewhat  in  form,  as  follows:  "But  islature  unrestricted  by  constitutional  provf. 

if  any  portion  of  any  such  building,   house,  sions,  may  at  its  discretion  wholly  exempt  cer- 

grounds  or  cemetery,  so  in  terms  excepted,  is  tain  classes  of  property  from  taxation,  or  may 

larger  than  is  reasonably  needed  (in  the  Act  of  tax  them  at  a  lower  rate  than  other  property. 

1876 — "  absolutely  required,"   In  the  Act  of  Decree  affirmed. 

1877)  and  actually  used  for  its  legitimate  pur-  True  copy.   Test: 

pose  and  none  other,  or  is  used  to  secure  a  rent  3mu*  H-  "oKenney,  Clerk,  Sup.  Court.  D.  8. 

or  income,  or  for  any  business  purpose,  such  

portion  of  the  same,  or  a  sura  equal  in  value  to 
such  portion,  shall  be  taxed  against  the  owner  of 
said  building  or  grounds."  19  Stat,  at  L.  85, 
899. 

Upon  the  construction  most  favorable  to  the  e. 

appellant,  these  statutes  exempt  nothing  from  UNITED  STATES 

taxation  beyond  church  buildings  and  grounds  *-t-ov              '''■ 

actually  occupied  for  such  buildings,  and  the  (See  B.  C.  Reporter*  ed.  ISMSS.) 
lands  or  grounds   appurtenant    to  any  such 

building,  so  far  as  reasonably  needed  and  ac-  Revenue  lates — suits  in  rem  for  forfeiture*  for 

tnally  used  for  Its  convenient  enjoyment  for  its  violation  oj '■   jurisdiction— pleading  andprae- 

legitimate  purpose.    Evenpartsof  theexempted  tice. 

4071    buildings  and  lands,  if  used  to  secure  a  rent  or  _.  ,    , 

tacome or  torn,  »»•■  »>-  ^S^SS.'SS^SSSSfSSSitS 

able.     Butland  which  is  neitheractuallyoccu-  diction  of  the  circuit  court. 

pied   for  a  church   building,  nor  reasonably  *■  Oponawritot  error  to  reverses  judgment!* 

needed  and  actually  used  for  the  convenient  H^S3hom  arWn«  on  <»^n  dcmuirSlTSnS 

enjoyment  of  the  building  as  a  church,  is  not  thequeetion  as  to  the  Jurisdiction  of  tbe  circuit 

exempt  from  taxation,  whether  it  is  used  for  court,  are  subject  to  review,  although  no  bill  of  ex- 

any  other  purpose  or  not,  oepUo™  appear*  in  the  record. 

tr        ~r™!».            I   ..     .         ...                .  a.  A  leneral  verd  ct  uoon  an 


left  open  around  a  church,  not  merely  to  admit  be  upheld  if  but  "oneof  several  counts  la  gooi£ 
light  and  air,  but  also  to  add  to  its  beauty  and      *■  ,"  ' 


i)  ol  goods  only  will 

„„ul  uuii  in]    urn  n™  iu  mu  uj  !«.  uinau  mij       --• *ary.  In  an  Information  under 

oiirsptivcn™    mnv    if  nnt  nvvl  nr  intonifpd  in  section  32B7  R.  8.,  to  set  forth  the  particular  mean* 

attractiveness,  may,  11  not  usee  or  intenoeo  to  b   wWch  (he  clamant  dofrauued  and  attempted  to 

be  used  for  any  other  purpose,  be  exempt  from  defraud  the  United  Statraof  the  tm,  or  to  specify 

taxation  under  these  Statutes.  the  particular  Bpirlta  covered  by  tbo  tax. 

But  ape  u>  unconverted  f.M.  of  the  JJgOB&SSSSiSSSSStSlSlSBl 
present  case.  It  was  not  only  unnecessary  for  by  ihe  United  States,  after  a  seizure  on  land, 
the  enjoyment  of  the  church  that  the  F  Street  a.  In  a  proceeding  kindred  to  ao  admiralty  pro. 
lots  should  remain  vacant;  but  the  very  reason  feeding  fttrjm,  a  plead ^oraor  conviction  &  held 
for  placing  the  church  to  the  northwaruof  these  £&o^ePariver?a^d Pita  t™ f18 XlZi£L 
lota,  instead  of  putting  it  in  the  middle  of  the  raised  Is  held  to  have  been  found  agnlnst  the  claim- 
whole  land  controlled  by  the  ecclesiastical  au.  »"'  »W ;«"c  general  verdict  there  being  no  demur, 
thorities,  was  to  enable  a  revenue  to  be  derived  KnesxtoST™'  e^*™ ""'"«  •»» 
from  the  lease  or  sale  of  these  lots.  Under  such  [JJo,  92.] 
circumstances,  these  lots  were  not  exempt  from  Armed  and  submitted' Dee.  10,  188S.  Decided 
taxation,  even  before  they  had  been  actually  Jan.  18, 1886. 

Tbe  objection,  taken  in  argument,  that  the  TN  ERRORtothc  Circuit  Courtof  the  United 

Act  of  March  8,  1877,  Is  unconstitutional,  be-  1     States  for  the  District  of  Kentucky, 

cause  it  provides  that  the  tax  upon  oil  landswith.  The  history  and  facts  of  the  case  appear  in 

in  the  District  of  Columbia,  outside  of  the  Cities  the  opinion  of  the  court.     See  also  the  opinion 

of  Washington  and  Georgetown,  and  held  and  of  this  court  upon  application  for  a  rehearing, 

used  solely  for  agricultural  purposes,  shall" be  a  poet   684 

dollar  and  a  quarter  on  the  hundred,  and  upon  Messrs.  Samuel  McEee,  T.  T.  AlexavD- 

all  other  real  and  personal  property  in  the  DIs-  derand  O.  C.Whmrton,  for  plaintiff  in  error, 

trie},  not  expressly  exempted,  a  dollar  and  a  Messrs.  Wm.  A.  Maury,  Assl.  Atty-Gcn., 

half  on  the  hundred,  is  founded  on  a  misundcr-  for  defendant  in  error, 
standing  of  the  case  of  Loughborough  v.  Blake, 

B  Wheat.  317  [18  B.  8.  bk.B,  Led. Ml.  Mr.  Justice  Blatehibrd  delivered  the  opin- 

The  point  there  decided  was  that  an  Act  of  ion  of  the  court: 

Congress,  laying  a  direct  tax  throughout  the    

2!21S^?.VL2WSJWl.S.S,,!?.i  _«mTS-v™> •rm:a^ ./.  »«,».,«-.. 
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Thii  is  an  Information  filed  by  the  attorney 
loot  of  the  United  States  for  the  District  of  Ken- 
1  tucky,  on  behalf  of  the  United  States,  in  the 
circuit  court  for  that  district,  against  one  cop- 
per still  and  norm  and  Other  distilling  appara- 
tus, one  distillery,  with  all  Its  appurtenances, 
consisting  of  boiler,  engine,  copper  doubler 
complete,  with  sixty-five  tubs,  also  twenty-two 
barrels  and  two  pieces  of  barrels  of  apple 
brandy,  estimated  nt  850  gallons,  sold  to  be  the 
property  of  John  W.  Coffey,  and  under  seizure 
on  land,  by  a  deputy  collector  of  Internal  reve- 
nue, ss  being  forfeited  to  the  United  States. 
The  original  information  alleges  that  Coffee 
"did  have  said  still  and  worm,  and  distillery, 
engine,  boiler,  and  other  distilling  apparatus, 
under  his  control  and  set  up,  and  was  engaged 
In  carrying  on  the  business  of  a  distiller,  and 
did  then  and  there  change  and  alter  the  stamps, 
marks  and  brands  on  certain  casks  and  pack- 
ages containing  distilled  spirits,  and  did  put  Into 
certain  casks  and  packages  spirits  of  greater 
strength  than  was  indicated  by  the  inspection 
mark  thereon,  and  did  fraudulently  use  casks 
and  packages  having  inspection  murks  and 
stamps  thereon,  for  the  purpose  of  selling  other 
spirits,  and  spirits  of  different  quantity  and 

a  utility  from  the  spirits  previously  inspected 
icrein,  and  then  and  there  attempted  to  de- 
fraud, and  did  defraud,  the  United  States  of 
the  tax  on  the  spirits  distilled  by  him."  Under 
a  monition  and  attachment  the  marshal  arrested 
the  properly  and  gave  the  notice  required  by 
law.  Coffey  filed  a  claim  to  all  the  property 
as  owner,  and  all  of  it  except  the  apple  brandy 
was  released  to  him  on  a  bond.  lie  answered 
the  information,  admitting  the  seizure  and  de- 
nying the  other  allegations,  except  that  as  to 
his  having  under  his  control  and  set  up  the 
property  in  that  behalf  alleged.  The  notice 
published  stated  that  the  property  was  seized 
for  a  violation  of  sections  3857  and  8826  of  the 
Revised  Statutes. 

Afterwards,  an  amended  information  was 
filed  by  leave  of  the  court.  It  states  that  the 
.291  attorney  of  the  United  States  "amends  bis  in- 
formation herein,  and  gives  the  said  judges 
further  to  know,"  that  Coffey  was  engaged  in 
carrying  on  the  business  of  a  distiller,  and  did 
"defraud  and  attempt  to  defraud  the  United 
Slates  of  the  tax  on  part  of  the  spirits  distilled 
by  him,"  and  that  the  said  distillery  and  distil- 


rels  of  apple  brandy,  to  wit:  distilled  spirits, 
were  found  on  his  distillery  premises.  It  states 
In  a  second  count  that  the  said  distilled  spirits 
were  subject  to  a  tax  imposed  by  law,  which  had 
not  been  paid,  and  were  found  in  the  possession, 
custody  and  control  of  said  CofTey  for  the  pur- 
pose of  being  removed  and  sold  by  him  in  fraud 
of  the  internal  revenue  laws,  and  with  design 
of  avoiding  the  payment  of  said  tax.  It  states 
in  a  third  count  that  said  Coffey  was  an  author- 
ized distiller,  and  did  "knowingly  and  willfully 
omit,  neglect  and  refuse  to  do  or  cause  to  be 
done  certain  things  required  of  him  by  law  in 
the  carrying  on  and  conducting  of  his  said  busi- 
ness, to  wit:  did  knowingly  and  willfully  omit, 
neglect  and  refuse  to  stamp  and  brand,  and 
cause  and  require  to  be  stamped  and  branded, 
as  required  by  law,  a  large  number,  to  wit:  two 
certain  packages  of  distilled  spirits,  containing 


more  than  twenty  gallons  each,  before  remov- 
ing the  same  from  the  warehouse  when  the 
same  were  stored  and  deposited,  and  before  sell- 
ing and  disposing  of  the  same,  and  did  sell  and 
dispose  of  and  remove  from  said  warehouse  the 
said  spirits  before  the  tax  had  been  paid  thereon 
or  the  said  packages  hod  been  properly  branded 
and  stamped,"  and  that  he  owned  and  was  in- 
terested in  the  said  twenty-two  barrels  and  two 
pieces  of  barrels  of  distilled  spirits. 

The  claimant  demurred  to  the  first  count  In 
the  amended  information,  aa  insufficient  in  law 
and  fact  He  demurred  to  the  second  count, 
of  forfeiture  for  either 


the  distillery  or  distilled  spirits,  and  as  insuf- 
ficient In  law.  He  demurred  to  the  third  count, 
as  Insufficient  in  law  and  not  authorized,  be- 
cause a  specific  penalty  other  than  forfeiture  is 
provided  for  the  act  therein  charged,  to  wit:  In 
section  8286  of  the  Revised  Statutes.  The  court 
overruled  the  demurrers. 

The  claimant  then  answered  the  amended 
information,  denying  the  allegations  of  the  first 
count;  denying  the  allegations  of  the  second  r ._. 
count,  except  the  one  that  the  distilled  spirits  L*3U- 
seized  were  subject  to  a  tax  imposed  by  law, 
which  tax  had  not  been  paid;  and  denying  the 
allegations  of  the  third  count,  except  the  one  at 
to  the  ownership  of  the  distilled  spirits  seized. 


The  claimant  then  filed  an  amendment  to  bis 
answer,  as  follows:  "The  claimant,  John  W. 
Coffey  .amends  his  answer  herein  to  the  informa- 
tion and  amendmeots  thereto,  and  states  that  the 
custody,  possession  and  control  of  the  articles 
or  objects  on  which  a  tax  was  by  law  imposed, 
and  complained  of  In  the  information  of  plaint-  ■ 
iffs  and  found  in  his  possession,  to  wit:  twenty- 
two  barrels  (32)  and  two  pieces  of  barrels  of 
brandy,  distilled  spirits,  and  charged  to  have 
been  in  his  possession  for  the  purpose  of  selling 
the  same  in  fraud  of  the  internal  revenue  laws, 
and  with  design  to  avoid  the  payment  of  the 
taxes  thereon,  or  sold  or  removed  by  him  in 
fraud  of  the  internal  revenue  laws,  and  the 
various  assignments  of  breaches  and  violations 
of  law  now  considered,  are  the  samu  goods  and 
wares  and  objects,  or  commodities  and  distilled 
spirits,  named  and  aet  out  io  an  information 
filed  against  him,  the  said  John  W.  Coffey, 
at  the  February  Term  of  this  court,  1881,  and 
prior  to  the  filing  of  the  information  herein. 
That  all  of  the  said  twenty-two  barrels  and  two 

Silecea  of  barrels  of  brandy,  distilled  spirits, 
ound  in  his  custody,  control  and  possession, 
are  the  same  found  in  his  control  and  posses- 
sion prior  to  the  information  filed  against  him 
at  the  February  Term,  1881,  of  this  court;  and 
that  all  the  acts  complained  of  in  plaintiff's  in- 
formation herein  might  have  been  established, 
if  said  allegations  tie  true,  under  the  said 
information,  either  upon  the  counts  in  said 
information  based  upon  section  8450  or  8452  or 
8257.  That  all  the  evidence  which  would  be 
necessary  to  establish,  and  competent  under, 
the  various  assignments  of  breaches  and  of  in- 
tended frauds  in  plaintiff's  information  herein, 
would  be  competent  under  and  would  tend  to 
establish  the  allegations  of  said  information  at 
said  February  Term,  1881.  That  the  various 
assignments  (of)  frauds  and  attempts  or  Intents 
to  defraud  the  United  Slates  of  the  tax  in ' 
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two  barrels  and  two  pieces  of  barrels  of  appl . 
[481]     brandy,  relate  to  the  some  subject  matter  and 
arc  based  upon  the  same  transaction  as  the  va- 
rious allegations  in  said  information  at  the  Fob- 


...  T,  or  either  of  them,  and  that  at  the  time 
when  the  said  Information  nt  the  February 
Term,  1881,  was  drawn,  considered,  and  pre- 
sented by  the  attorney  for  the  United  States, 
all  the  facts  which  would  be  competent  to  sus- 
tain the  allegations  of  plaintiff's  information 
herein  were  known  to  and  within  the  posses- 
sion of  the  representatives  of  the  United  States. 
And  the  claimant,  John  W.  Coffey,  says  that 
the  United  States  ought  not  to  maintain  this  ac- 
tion for  the  penalty,  punishment  and  forfeiture, 
or  either  of  them,  claimed  in  sections  8460, 8488, 
8457.  or  8357,  for,  at  the  February  Term,  1881, 
an  information  was  found,  as  recited  above,  in 
the  District  of  Kentucky,  m  Louisville,  and  in 
this  court,  against  this  claimant,  John  w 
Coffey,  the  claimant  named  herein,  the  coi 
of  said  information  alleging  that  he  had  la  his 
possession  a  large  quantity  of  distilled  spirits 


for  the  purpose  of  defrauding  the  United 

of  the  tax  thereon,  and  with  design  to  avoid  the 
payment  of  the  tax  thereon  on  a  part  of  said 
spirits  or  on  the  spirits  so  in  his  possession. 
That  at  said  term  of  said  court  Che  defendant 

(ileaded  guilty  to  the  charges  and  counts  in  said 
nformation,  and  was  adjudged  and  sentenced 
to  pay  a  line  of  $500,  which  judgment  was  the 
full  penalty  and  punishment  for  the  violations 
nf  law  imposed  on  him  for  the  alleged  offenses 
charged  in  said  information,  which  were  the 
same  violations  and  charges,  offenses  and  allega- 
tions of  fraud,  design  to  avoid  the  payment  of 
•'■-  ' — ta  due  and  imposed  on  said  spirits,  and 


and  he  pleads  and  relies  on  the  facts  herein 
forth  as  a  bar  to  plaintiff's  claim  herein,  and 
asks  the  same  to  be  dismissed,  with  all  proper 
relief,  etc. 

Four  months  after  this  amendment  to  the  an- 
swer was  filed,  the  case  was  tried  by  a  jury, 
which  rendered  a  general  verdict  for  the  plaint- 
iffs. The  claimant  thereupon  moved  for  a 
[432]  judgment,  notwithstanding  the  verdict,  and  at 
a  later  day  moved  to  set  aside  the  verdict  and 
in  arrest  of  Judgment,  on  these  grounds :  "  1. 
The  verdict  is  not  authorized  by  law  and  the 
facta  in  the  case.  2.  Because  the  defendant 
has  been  tried  for  the  same  offense  herein 
charged  In  a  former  proceeding,  a  criminal  in- 
formation, and  this  court  has  no  jurisdiction 
in  forfeitures.  8.  That  the  information  Itself 
la  Insufficient  In  law  to  sustain  the  action." 
The  court  overruled  the  motions  and  entered  a 
judgment  condemning  as  forfeited  the  property 
attached,  "for  the  reasons  and  causes  In  the 
Information  and  amended  information  speci- 
fied," and  awarding  costs  against  the  claimant. 
To  reverse  this  judgment  the  claimant  has  sued 
out  a  writ  of  error. 
Them  la  no  bill  of  exceptions  In  the  record, 
*  —  exception  to  the  overruling  of  the  mo- 


lded information, 


and  the  question  as  to  the  jurisdiction  of  the 
circuit  court,  are  open  for  consideration. 

The  objection  to  the  jurisdiction  is  not  well 
taken.  By  section  039  of  the  Revised  Stat- 
utes, subd.  4,  original  jurisdiction  Is  given  to 
the  circuit  courts  "of  all  causes  arising  un- 
der any  law  providing  internal  revenue.  In 
title  XXXV  of  the  Revised  Statutes,  concern- 
ing "  internal  revenue,"  section  8313  provides 
that  "All  suits  for  fines,  penalties  and  forfeit- 
ures, where  not  otherwise  provided  for,  shall 
be  brought  In  the  name  of  the  United  Suites, 
in  any  proper  form  of  action,  or  by  any  appro- 
priate form  of  proceeding,  qui  tarn  or  other- 
wise, before  any  Circuit  or  District  Court  of 
the  United  States,  for  the  district  within  which 
■aid  fine,  penalty  or  forfeiture  may  have  been 
incurred,  or  before  any  other  court  of  com-    , 

rtent  jurisdiction."  By  section  503,  subd.  ' 
jurisdiction  Is  given  to  the  district  courts 
"of  all  suits  for  penalties  and  forfeitures  in- 
curred under  any  law  of  the  United  States." 
By  subdivision  8  of  section  568  jurisdiction  Is 
riven  to  the  district  courts  of  all  seizures  on 
land;  and  it  is  enacted  that  such  jurisdiction 
shall  be  exclusive,  except  in  the  particular 
cases  where  jurisdiction  of  such  seizures  is 
given  to  the  circuit  courts.  Dy  subdivision  4 
of  section  839  jurisdiction  is  denied  to  the  cir- 
cuit courta  of  suits  for  penalties  and  forfeit- 
ures arising  under  any  Act  providing  for  rev- 
enue from  imports  and  tonnage;  but  they  have 
it  in  suits  for  penalties  and  forfeitures  arising 
under  the  internal  revenue  laws. 

Although,  in  practice,  suits  in  rem  for  for- 
feitures for  violations  of  the  internal  revenue 
laws  are  more  frequently  brought  in  the  dis- 
trict courts,  yet  cases  are  to  be  found  of  such 
mills  originally  brought  in  the  circuit  courts, 
where  jurisdiction  was  taken  and  was  not  ques- 
tioned. Such  cases  are  U.  8.  v.  Two  Ton*  of 
Coal,  Of..,  0  Blatchf.  388,  in  the  Eastern  Dis- 
trict of  New  York,  in  1887,  before  Jvdne  Ben- 
edict;  United  BtatetM.  One  Still,  etc..  Id.  408,  and 
U.  8.  v.  SOS  Barrel*  of  DittilUfl  Spirit*,  Id. 
407,  and  U.  8.  v.  6  Parrel*  ofDiitilUd  BpiriU, 
Id.  543.  in  the  same  district,  in  1887,  before  Mr. 
Juttice  Nelson  and  Judge  Benedict;  U.  8.  v.  7 
Barrel*  of  DittiUed  Oil.  tie.,  6  Blatchf.  174.  in 
the  same  district,  in  1807,  before  Judge  Bene- 
dict; and  U.  S.  v.  too  Barret*  of  wltMey,  2 
Woods,  54,  In  the  District  of  Louisiana,  in 
1874,  before  Mr.  .hiitiee  Woods,  then  circuit 

iudge.  Like  jurisdiction  of  a  suit  in  personam 
or  a  violation  of  the  internal  revenue  laws  was 
taken,  In  1877,  by  the  Circuit  Court  for  the 
Eastern  District  of  Missouri,  held  by  Mr.  Just- 
ice Miller  and  Judge  Dillon  in  U.  8.  v.  McKee, 
4  Dill.  138. 

It  bas  been  adjudged  by  this  court  that  in- 
formations under  the  revenue  laws  for  the  for- 
feiture of  goods,  which  seek  no  Judgment  of 
fine  or  Imprisonment  against  any  person, 
though  civil  actions  and  not  strictly  criminal 
cases,  are  so  far  in  the  nature  of  criminal  pro- 
ceedings as  to  come  within  the  rule  tbnt  a 
general  verdict,  upon  several  counts,  seeking 
in  different  forms  one  object,  must  be  upheld 
if  one  count  is  good.  Oliflon  v.  United  State*, 
4  How.  243,  350148  U.  8.  bk.  11.  L  ed.  057. 
901];  Sngderv.  ft.  8.  113U.  8.  318  [Bk.  38.  L. 
ed.  8971. 
In  this  case,  the  first  count  In  the  amended 
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frauds  or  attempts  to  defraud  the  Doited  States  As  to  the  pie*  of  a  former  conviction,  the 
of  the  tax  on  the  spirits  distilled  by  him,  or  of  proceedings  being  kindred  to  those  In  a  suit  in 
any  port  thereof,  he  shall  forfeit  the  distillery  admiralty  in  rem,  so  far  m  the  pleading!  are 
and  distilling  apparatus  used  by  Mm,  and  all  concerned,  no  reply  or  replication  to  the  an- 
dietilled  spirits  *  *  •  found  in  the  distillery  ewer  was  necessary  to  raise  an  Issue  of  fact 
and  on  the  distillery  premises,  and  shall  be  on  the  matters  averred  In  it.  New  matter  in  an 
fined  not  less  than  1500  nor  more  than  $5,000,  answer  is  considered  as  denied  by  the  libelant. 
and  be  imprisoned  not  less  than  six  months  nor  Rule  Gl,  in  admiralty.  The  Issue  of  fact  as  to 
mora  than  three  years."  The  counts  of  tho  the  former  conviction  must  be  held  to  have 
amended  Information  are  amendments  of  and  been  found  against  the  claimant,  by  the  gen- 
additions  to  the  original  information;  and  tbe  eral  verdict;  and  no  question  In  regard  to  the 
allegations  of  tbe  latter  as  to  tbe  seizure  of  the  defense  set  up  can  be  raised,  in  the  absence  of 
property  on  land,  by  the  deputy  collector,  and  a  demurrer  to  the  answer,  and  of  a  bill  of  ax- 
as  to  tbe  fact  of  forfeiture,  ana  the  prayer  for  captions  raising  specific  questions. 
process,  and  for  a  decree  of  forfeiture,  form  Judgment  afflrrned. 
part  of  the  amended  information  and  apply  to  m 
the  counts  therein.  The  language  of  the  first 
count  of  the  amended  information  follows  that  cited— 11T  D.  8.  SSL 
of   section  8267,  and  is,  we  think,  sufficient, 

against  tbe  general  objection  token  by  the  de-  

murrer,  that  It  Is  insufficient.    In  V.  8  v.  Sim- 

rom*.86U.S.  860[Bk.  24,  L.  ed.  8191.  an  in-   A.  Q-  COFFEY,  Claimant,  etc  Ity.  in  1 
dictment,  founded  on  section  S281  of  the  Be-  «. 

vised    Statutes,   alleged    that    the    defendant  UNITED   STATES 

"did  knowingly  and  unlawfully  engage  in  and 

carry  on  the  business  of  a  distiller,  wiibin  the  (See  9.C.  Reporter's  «L«e-MSJ 

Intent  and  meaning  of  the  intern...  revenue 
biwB  of  tbe  United  Slates,  with  the  intent  to  Internal  r 
defraud  the  United  States  of  the  lax  on  the  praetit 
spirits  distilled  by  him,  against  the  peace,"  etc.  oar  to 
Section  8281  provides  that  every  person  who 
engages  Id  or  carries  on  the  business  of  a  dis- 
tiller, with  intent  to  defraud  the  United  States  L  Suits  tnraatp 
of  the  tax  on  the  spirits  distilled  by  him  shall  JESreuitlSSft 
be  fined  and  imprisoned.  This  court  held  that 
the  indictment  was  sufficient  to  authorize  judg- 
ment, and  that  it  was  not  necessary  to  stale  the 
particular  means  by  which  tho  United  States 
were  to  be  defrauded  of  the  tax.  Bo  in  this  case; 
It  was  not  necessary  under  section  8257  to  set 
forth  the  particular  means  by  which  the  claim- 
ant defrauded  and  attempted  to  defraud  the 
[435]  United  States  of  the  tax,  or  to  specify  the  partic- 
ular spirits  covered  by  the  lax.  The  first  count  of 
the  amended  information  Is  in  substantial  com- 
pliance with  Rule  22  of  the  Rules  in  Admi- 
ralty.    That  rule  prescribes  regulations  for  the 

form  of  informations  and  libels  of  informs-  rem. wbeniasanliuthlin,tbeeilsteiideoftbesame 
lion  on  seizures  for  the  breach  of  the  laws  of  aot  or  raot  in  vol  vedjntte  criminal  prosecution  Is 
tbe  United  States  on  land  or  water;  and  the   Jtawe  »  a  eawe  for  the  rorteltore  of  suoh  prop- 


general  rules  of  pleading  to  regard  to  Adnii-  '                          [No  SI  1 

rukv  suite  in  ran  apply  to  a  suit  in  rem  for  a  Argued  Dee.  10,  IMS.     Decided  Jan.  IS,  ISSt. 

forfeiture,  brought  bythe  United  Slates,  after 

?«???""  £n  Lttn.d'    /^'.£lr?£'8Wlle"A891  TNERRORtotheCircultCourtoftheUnited 

[21  U.  S.  bk.  5,  L.  ed.  844];  Umon  Jne.  Oo.  v.  1  States  for  the  District  of  Kentucky. 

U.   8.;    ATMitrongt   Foundry,   6  Wall.   7JS9,  The  history  and  facts  of  the  case  ar 


feiture,  brought  by  the  United  Scales,  after 

'      1.     The."       

".644,.   .  .   .     .  ,    „„„  _..._„..,  „ „_, 

*"«!*¥  6 J^™  ™'       Th8  nlBt07  ""d tacM  «*"  **>*  c***  *PP«*r  In 

...._, „...  8 

bk,  19,  L.  ed.  481,' 
to  aver  in  the  infc 

spirits  found  on  tbe  claimant's  distillery  prem-  ""Mr    John  Goo  do,  Solicitor- Qen.    for  ap- 
ises, and  seized,  were  distilled  by  him  or  were  pellee. 
the  product  of  his  distillery,  or  that  the  distil-  ^^^ 

kry  apparatus  was  wrongfully  used;  because       Mr.  Juttice  BUtcfaibrd  delivered  the  opto- 

section  3257  does  not  make  these  facts  elements  ion  0f  the  court' 
of  the  causes  of  forfeiture  denounced  by  it.       This  is  an  Information  filed  by  the  attorney 

Tbe  only  necessary  elements  are  that  the  per- _ 

son  shall  te  engaged  In  carrying  on  tterrasl-      s^-tw^  ^Ml/.  see  Snyder  v. 

liens  of  a  distiller,  and  that  he  ahall  defraud  or  o. B.  113  U.a.,  bk.2S,«T, nou. 

CSa  U«U.  8. 

Digitized  by  OOOgle 


Comr  7.  United  Statu. 


486  -44S 


tit  the  United  States  for  the  District  of  Ken- 
tucky, on  behalf  of  the  United  States,  in  the  cir- 
cuit court  for  that  district,  against  ten  barrels  of 
apple  brandy,  one  apple  mill,  thirty -seven  tuba, 
and  two  copper  stills,  Mid  to  be  the  property  of 
A.  G.  Coffey,  and  under  seizure,  on  land,  by  a 
deputy  collector  of  internal  revenue,  as  being 
forfeited  to  the  United  States.    The  first    ~     ' 


_efrauded  and  attempted  to  defraud  the  United 
States  of  the  tax  on  part  of  the  spirits  distilled  by 
him,  and  that  the  two  copper  stills  and  other  dis- 
tillery apparatus  were  used  by  him,  and  the  dis- 
tilled spirits  were  found  on  his  distillery  prem- 
ises. The  second  count  alleges  that  the  distilled 
spirits,  in  respect  of  which  a  tax  was  imposed 
by  law,  and  which  tax  had  not  been  paid,  were 
removed,  deposited  and  concealed  with  intent 
to  defraud  the  United  States  of  part  of  such  tax, 
and  that  the  two  stills  and  other  distilling  ap- 
paratus, vessels  and  utensils  were  proper,  and 
intended  to  be  made  use  of,  for  and  in  the  mak- 
i  third  cou 
n  which  a  ti 


removed  by  htm  In  fraud  of  the  internal  __  _ 
nue  laws,  and  with  the  design  to  avoid  the  pay- 
ment of  said  tax,  and  that  the  two  copper  stills, 
and  other  tools  and  property,  sc  —■-"-'  -  '■- 


The  Brat  count  is  founded  on  section  3257  of 
the  Revised  Statutes,  which  provides  as  follows: 
"Whenever  any  person  engaged  in  carrying  on 
the  business  of  a  distiller  defrauds  or  attempts 
to  defraud  the  United  States  of  the  tax  on  the 
spirits  distilled  by  him,  or  of  any  part  thereof, 
he  shall  forfeit  the  distillery  and  distilling  ap- 
paratus used  by  him,  and  ail  distilled  spirits 

•  •  *  found  in  the  distillery  and  on  the  dis- 
tillery premises,  and  shall  be  fined  not  less  than 
$600,  nor  more  than  $5,000,  and  be  imprisoned 
not  less  than  six  months  nor  more  than  three 
years," 

The  second  count  is  founded  on  section  3450 
of  the  Revised  Statutes,  which  provides  as  fol- 
lows: "Whenever  any  goods  or  commodities  for 
or  in  respect  whereof  any  tax  is  or  shall  be  im- 
posed, or  any  materials,  utensils,  or  vessels 
proper  or  intended  to  be  made  use  of  for  or  in 
the  making  of  such  goods  or  commodities,  are 
removed,  or  are  deposited  or  concealed  in  any 
place,  with  intent  to  defraud  the  United  States 
of  such  tax  or  any  part  thereof,  all  such  goods 
and  commodities  and  all  such  materials,  uten- 
sils and  Vessels,  respectively,  shall  be  forfeited. 

•  •    "    And  every  person  who  removes,  de- 

Ssits  or  conceals,  or  is  concerned  in  removing, 
positing  or  concealingany  goods  or  commod- 
ities for  or  In  respect  whereof  anv  tax  is  or 
shall  be  imposed,  with  intent  to  defraud  the 
United  States  of  such  tax  or  any  part  thereof, 
shall  be  liable  to  a  tine  or  penalty  of  not  more 
than  1000.    •    •    •  " 

The  third  count  is  founded  on  section  3453  of 
the  Revised  Statutes,  which  provides  as  follows: 
"All  goods,  wares,  merchandise,  articles  or  ob- 
jects on  which  taxes  are  imposed,  which  shall 
be  found  in  the  possession  or  custody  or  within 
the  control  of  any  person,  for  the  pnrjwse  of 
being  sold  or  removed  by  him  in  fraud  of  the 
11<  U.  8. 


internal  revenue  laws  or  with  design  to  avoid 

Eyment  of  said  taxes,  may  be  seized  by  the  col- 
:tor  or  deputy  collector  of  the  proper  district 
•  *  •  and  shall  be  forfeited  to  the  United 
States;  *  *  *  and  all  tools,  implements,  in- 
lonal  property  whatsoeve 
ing,  or  within  any  yard  Ol  __ 
closure,  where  such  articles  *  *  *  are  found, 
may  also  be  seized  by  any  collector  or  deputy 
collector,  as  aforesaid,  and  shut!  be  forfeited  as 
■foresaid.  The  proceedingstoenforcesuchfor- 
feitures  shall  be  in  the  nature  of  a  proceeding 
in  no,  in  the  Circuit  Court  or  District  Court 
of  the  United  States  for  the  district  where  such 
seizure  is  made." 

Under  a  monition  and  attachment  the  mar- 
shal arrested  the  property  and  gave  the  notice 
required  by  law.  Coffey  filed  a  claim  to  all  the 
property  except  one  barrel  of  the  distilled  spirits, 
as  owner,  and  an  answer  to  the  information. 
The  answer  denied  the  allegations  of  the  three 
counts  of  the  information,  and  in  a  fourth  par- 
agraph set  up  the  following  defense:  "Fourth. 
And  further  answering,  tliesaid  claimant  states, 
that  the  alleged  removals  and  concealments 
of  distilled  spirits  set  forth  in  the  various  as- 
signments and  charges  of  fraud,  and  attempts 
at  and  intent  of  fraud,  in  carrying  on  and  en- 
gaging in  the  business  of  a  distiller,  and  in  re- 
movals, depositing,  and  concealing  of  distilled 
spirits,  alleged  against  him  and  now  answered,  439 
are  the  same  removals,  concealments  and  depos- 
iting, and  same  carrying  on  of  business  of  a 
distiller,  as  ore  recited  in  a  criminal  information 
filed  against  him,  at  the  October  Term  of  this 
Court,  1881,  and  that  all  of  said  'removals,' 
'conceal me i its,'  'depositing,'  and  'intents  to  de- 
fraud,* the  same  complained  of  in  plaintiffs'  in- 
formation herein,  might  have  been  established, 
if  said  allegations  be  true,  under  sections  3450, 
8452,  3296,  or  3257,  upon  which,  or  some  one 
or  more  of  which  the  counts  in  said  criminal  in- 
formation were  based;  that  all  of  the  evidence 
which  would  be  necessary  to  establish,  and 
competent,  under  the  various  assignments  and 
charges  of  fraud  set  out  in  plaintiffs'  libel  here- 
in, would  also  be  competent  and  would  lend  to 
establish  the  allegations  of  said  criminal  infor- 
mation; that  the  various  charges  of  fraud  and 
causes  of  forfeiture  alleged  by  plaintiff  herein 
relate  to  the  same  subject  matter,  and  are  based 
on  the  same  transactions,  as  the  various  allega- 
tions in  said  criminal  information  contained,  so 
far  as  they  relate  to  alleged  offenses  under  sec- 
tions 3450,  3453,  3458,  8296,  or  3357;  and  that, 
at  the  time  when  said  criminal  information  was 
drawn  by  the  attorney  for  the  United  States, 
and  at  the  time  it  was  considered  by  him,  all  of 
the  facts  which  would  be  competent  to  sustain 
the  allegations  of  plaintiffs'  libel  herein  were 
known  to  and  within  the  possession  of  the  rep- 
resentative of  the  United  Slates.  And  he  avera 
and  says  that  the  Untied  Suites  ought  not  to 
"'  herein  for  tbe  penalty  de- 

nounced in  sections  3257,  8450,  and  3458,  for, 

the  October  Term,  1881,  in  this  circuit  and 
district  and  in  this  court  herein,  a  criminal  in- 
formation, the  same  above  referred  to,  was 
found  against  him,  the  counts  of  which  were 
based  on  sections  3257,  3256,  3450,  3453,  and 
3296,  or  on  some  one  or  more  of  them,  alleging 
■he  carrying  on  the  business  of  a  distiller  with 
intent  to  defraud  the  United  States,  and  that  be 
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moving  a  large  quantity  of  distilled  spirits,  with 
iutcm  to  defraud  the  United  States  of  the  taxes 
imposed  thereon,  and  having  had  In  his  custody 
a  large  quantity  of  distilled  spirits,  with  the  de- 
sign to  avoid  the  payment  of  the  taxes  imposed 
thereon;  that  the  counts  in  said  criminal  infor- 
rjjpi  nation  contained  the  same  charges,  insubstance 
L**"J  and  effect,  and  are  the  same  allegations  of  of- 
fenses and  frauds  and  attempts  at  frauds,  and 
are  founded  on  the  same  sections  of  the  statutes 
of  the  United  States  aa  the  matters  and  things 
herein  alleged  in  plaintiffs'  libel ;  and  be  says  that 
all  and  singular  of  said  matters  at  said  term  and 
in  this  court  were  tried  and  inquired  into  and  ful- 
ly heard;and,  on  the  bearing  thereof,  the  jury, 
duly  impaneled  and  sworn,  found  this  defend- 
ant not  guilty,  and  the  court  rendered  a  judg- 
ment acquitting  this  defendant  of  the  charges 
of  frauds  and  attempts  at  frauds  therein  alleged; 
and  all  of  which  are  the  same  frauds  now  set 
out  by  plaintiffs  and  herein  answered  by  this 
defendant." 

The  sections  referred  to  in  this  fourth  para- 
graph of  the  answer,  other  than  those  above 
set  forth,  are  as  follows: 

"Sec.  8259.  Whenever  any  person  evades 
or  attempts  to  evade  the  payment  of  the  tax 
od  any  distilled  spirits,  in  any  manner  what- 
ever, he  shall  forfeit  and  pay  double  the 
amount  of  the  tax  so  evaded  or  attempted  to  be 

"Sec.  3296.  Whenever  any  person  removes 
or  aids  Or  abets  in  the  removal  of  any  distilled 
spirits  on  which  the  tax  has  not  been  paid,  to  a 
place  other  than  the  distillery  warehouse  pro- 
vided hy  law,  or  conceals  or  aids  in  the  con- 
cealment of  any  spirits  so  removed;  or  aids  or 
abets  in  the  removal  of  any  distilled  spirits 
from  any  distillery  warehouse,  or  other  ware- 
house for  distilled  spirits,  authorized  by  law, 
in  any  manner  other  than  is  provided  by  law, 
or  conceals  or  aids  in  the  concealment  of  any 
spirits  so  removed,  he  shall  be  liable  to  a  pen- 
alty of  double  the  tax  imposed  on  such  dis- 
tilled spirits  so  removed  or  concealed,  and  shall 
be  fined  not  less  than  (300,  nor  more  than 
(5,000,  and  imprisoned  not  less  than  three 
months,  nor  more  than  three  years." 

"  Sec.  8452.  Every  person  who  shall  have  in 
bis  custody  or  nossession  any  goods,  wares, 
merchandise,  articles,  or  objects  on  which  taxes 
are  imposed  by  law,  for  the  purpose  of  selling 
the  some  In  fraud  of  the  internal  revenue  laws, 
or  with  design  to  avoid  payment  of  the  taxes 
imposed  thereon,  shall  be  liable  to  a  penalty  of 
$"jOO.  or  not  less  than  double  the  amount  of 
141]  taxes  fraudulently  attempted  to  be  evaded." 
The  United  States  filed  a  demurrer  to  the 
fourth  paragraph  of  the  answer,  "because  it 
fleet  not  state  facts  sufficient  to  constitute  a  de- 
Eight  days  afterwards  the  issues  of  fact 
were  tried  by  a  Jury,  which  found  a  general 
verdict  lor  the  United  States.  The  claimant 
then  moved  the  court  to  set  aside  the  verdict, 
alleging  as  grounds,  among  others,  that  the 
court  had  no  jurisdiction  and  that  the  informa- 
tion was  insufficient.  He  also  moved  for  Judg- 
ment on  the  pleadings,  notwithstanding  the 
verdict  The  court  made  an  order  denying  the 
motions,  and  entering  a  judgment  condemning 
Ibe  property  m  forfeited  to  the  United  States, 


and  awarding  costs  against  Coffey,  There  is 
no  bill  of  exceptions,  but  the  claimant  hat  soed 
out  a  writ  of  error  to  review  the  Judgment. 

The  assignment  of  errors  filed  In  this  court 
asserts  these  propositions:  1,  that  the  informa- 
tion is  not  sufficient  in  law;  2,  that  the  circuit 
court  had  no  jurisdiction  of  the  subject  matter 
of  the  action,  or  of  the  property  seized,  or  of 
the  person  of  the  claimant;  8,  that  there  wasno 
sufficient  monition,  attachment  or  seizure  of 
the  property,  and  no  legal  publication  and  no- 
tice of  the  seizure,  ana  no  valuation  of  the 
goods,  as  required  by  law;  4,  that  it  was  error 
to  submit  the  case  to  the  Jury  before  the  de- 
murrer to  the  fourth  paragraph  of  the  answer 
was  disposed  Of ;  S,  that  It  was  error  to  overrule 
said  demurrer. 

In  regard  to  the  first,  third  and  fourth  as- 
signments, the  questions  presented  by  them 
were  not  formally  raised  in  the  circuit  court 
and  are  not  presented  by  a  bill  of  exceptions 
and  cannot  be  considered  here. 

As  to  the  first  assignment,  that  respecting  the  [44 
insufficiency  of  the  Information,  it  is  supposed 
by  the  claimant  that  his  motion  for  judgment, 
notwithstanding  the  verdict,  raises  that  ques- 
tion. But  there  is  no  exception  to  the  order  of 
the  court  denying  that  motion.  There  is  an  ex- 
ception to  the  written  opinion  of  the  court 
overruling  a  motion  for  a  new  trial,  and  to  an 
order  made,  after  Judgment,  overruling  a  mo- 
tion made  after  judgment,  for  a  new  trial. 
But  there  is  no  other  exception  in  the  record. 
Assuming;,  however,  that  the  point  at  to  the 
information  can  be  raised  here,  It  is  urged  that 
the  first  count,  that  founded  on  section  8357,  Is 
Insufficient  because  the  count  does  not  set  forth 
facts  from  which  the  court  can  infer  that  Cof- 
fey defrauded  or  attempted  to  defraud  the 
United  States.  It  is  sufficient  answer  to  this 
objection  to  say  that  the  claimant,  in  his  an- 
swer, denies  the  allegations  of  the  first  count, 
specifically,  as  they  are  made.  After  that,  he 
cannot,  in  a  court  of  error,  on  such  a  record  at 
this,  be  heard  to  say  that  ho  did  not  know  the 
charge  made,  snd  could  not  defend  against  it, 
although,  if  he  had  excepted  or  demurred  to 
the  count,  the  objection  might  have  been  pre- 
sented for  consideration.  After  a  general  ver- 
dict for  the  United  States,  one  good  count  in 
the  information  is  sufficient  to  uphold  the  Judg- 
ment.    Cofw  v.  U.  8.  ante,  p.  [681] 

The  objection  to  the  Jurisdiction  of  the  cir- 
cuit court  is  overruled.  In  accordance  with  the 
decision  in  Gofftg  v.  U.  8.  ante,  p.  [681] 

The  principal  question  is  aa  to  the  effect  of 
the  indictment,  trial,  verdict  and  judgment  of 
acquittal  set  up  in  the  fourth  paragraph  of  the 
answer.  The  information  is  founded  on  sec- 
tions 8257. 8450  and  8458;  and  there  is  no  ques- 
tion, on  the  averments  in  the  answer,  that  the 
fraudulent  acts  and  attempts  and  intents  to  de- 
fraud, alleged  In  the  prior  criminal  informa- 
tion, and  covered  by  the  verdict  and  Judgment 
of  acquittal,  embraced  all  of  the  acta,  attempts 
and  intents  averred  in  the  information  in  toil 
suit. 

The  question,  therefore,  la  distinctly  present- 


It  is  true  that  section  8257,  after  denouncing     [44! 
the  single  act  of  a  distiller  defrauding  or  at- 
tempting to  defraud  the  United  States  of  the 
lift  V.  8. 
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be:  1,  that  certain  specific  property  ahull  be  for- 
(died,  and  2.  that  the  offender  shall  be  lined 
and  imprisoned.  It  is  also  true  that  the  pro- 
ceeding to  enforce  the  forfeiture  against  the  rtt 
named  must  be  a  proceeding  in  rem  and  a  civil 
action;  while  that  to  enforce  the  One  and  Im- 
prisonment must  be  a  criminal  proceeding,  as 
was  held  by  this  court  in  The  Palmyra,  12 
Wheat.  1, 14  [35  U.  B.  bk.  8,  L.  ed.  681,  6861- 
Yet,  where  an  issue  raised  as  to  the  existence 
of  the  actor  fact  denounced  has  been  tried  ina 
criminal  proceeding,  instituted  by  the  United 
States,  and  a  Judgment  of  acquittal  has  been 
rendered  in  favor  of  a  particular  person,  that 
Judgment  is  conclusive  in  favor  of  such  person, 
on  the  subsequent  trial  of  a  suit  in  rem  by  the 
United  States,  where,  as  against  him,  the  exist- 
ence of  the  same  act  or  fact  is  the  matter  in  is- 
sue, as  a  cause  for  the  forfeiture  of  the  property 
prosecuted  in  such  suit  in  rem.  It  is  urged  as 
a  reason  for  not  allowing  such  effect  to  the 
Judgment,  that  the  acquittal  in  the  criminal 
case  may  have  taken  place  because  of  the  rule 
requiring  guilt  to  be  proved  beyond  a  reason- 
able doubt;  and  that,  on  the  same  evidence,  on 
the  question  of  preponderance  of  proof,  there 
might  be  a  verdict  for  the  United  States,  in  the 
suit  in  rem.  Nevertheless,  the  fact  or  act  has 
been  put  in  Issue  and  determined  against  the 
United  States:  and  all  that  is  imposed  by 
the  statute,  as  a  consequence  of  guilt,  is  a 
punishment  therefor.  There  could  be  no  new 
trial  of  the  criminal  prosecution  after  the  ac- 
quittal in  il ;  and  a  subsequent  trial  of  the  civil 
suit  amounts  to  substantial);  the  same  thing, 
with  a  difference  only  in  the  consequences  fol- 
lowing a  judgment  adverse  to  the  claimant. 

When  an  acquittal  in  a  criminal  prosecution 
in  behalf  of  the  Government  is  pleaded  or  of- 
fered In  evidence,  bv  the  same  defendant,  in  an 
notion  against  him  by  an  individual,  the  rule 
does  not  apply,  for  the  reason  that  the  parties 
are  not  the  same;  and  often  for  the  additions! 
reason  that  a  certain  intent  must  be  proved  to 
support  the  indictment,  which  need  not  be 
proved  to  support  the  civil  action.  But  upon 
this  record,  as  no  have  already  seen,  the  par- 
ties and  the  matter  in  issue  are  the  same. 
Whether  a  conviction  on  an  indictment  un- 
. .  der  section  8257  could  be  availed  of  aa  con- 
1  elusive  evidence,  in  law,  for  a  condemnation, 
in  a  subsequent  suit  in  rem  under  that  section, 
and  whether  a  Judgment  of  forfeiture  In  a  suit 
inrtm  under  it  would  be  conclusive  evidence, 
in  law,  for  a  conviction  on  a  subsequent  in- 
dictment under  it,  are  questions  not  now  pre- 

The  conclusion  we  have  reached  is  In  con- 


j.  bk.  4,  L.  ed.  881].  In  that  case  Hoyt  sued 
Gelston  the  collector,  and  Hchenck  the  survey- 
or, of  the  Port  of  New  York,  in  trespass,  for 
taking  and  carrying  away  a  vessel.  The  de- 
fendants pleaded  that  they  had  seized  thevea- 
■el,  by  authority  of  the  President,  as  forfeited 
for  a  violation  of  the  statute  against  fitting  out  a 
Teasel  to  commit  hostilities  against  a  friendly 
foreign  power,  and  that  she  had  been  so  fitted 
out  and  was  forfeited.  At  the  trial  it  was 
shown  that  after  seizure,  the  vessel  was  pro- 
file U.  8. 


ceeded  against  by  tbe  United  States,  by  libel. 
In  the  United  States  District  Court,  for  tbe  al- 
leged offense,  and  Hoyt  had  claimed  her  and 
she  was  acquitted  ana  ordered  to  be  restored, 
and  a  certificate  of  reasonable  cause  of  seizure 
was  denied.  The  defendants  offered  to  prove 
facts  showing  the  forfeiture.  The  trial  court 
excluded  the  evidence.  In  this  court,  the 
question  was  presented  whether  the  sentence 
of  tbe  district  court  was  or  was  not  conclu- 
sive on  the  defendants,  on  the  question  of  for- 
feiture. This  court  held  that  the  sentence  of 
acquittal,  with  a  denial  of  a  certificate  of  rea- 
sonable, causa  of  seizure,  was  conclusive  evi- 
dence that  no  forfeiture  was  incurred,  and 
that  the  seizure  was  tortious;  and  that  these 
questions  could  not  again  be  litigated  in  any 
forum. 

This  doctrine  is  peculiarly  applicable  to  a 
case  like  the  present,  where,  in  both  proceed- 
ings, criminal  and  civil,  tho  United  States  is 
the  party  on  one  side  and  this  claimant  the 
party  on  theother.  The  Judgmentof  acquittal 
in  the  criminal  proceeding  ascertained  that  the 
facta  which  were  the  basis  of  that  proceeding, 
and  are  the  basis  of  this  one,  and  which  are 
made  by  the  statute  the  foundation  of  sny 
punishment,  personal  or  pecuniary,  did  not 
exist.  This  was  ascertained  once  for  all,  be- 
tween the  United  States  and  tbe  claimant,  in 
the  criminal  proceeding,  so  that  the  facts  can- 
not be  again  litigated  between  them,  as  the  basis  •  ub 
of  any  statutory  punishment  denounced  as  a  ' 
consequence  of  the  existence  of  the  facts.  This 
is  a  necessary  result  of  the  rules  laid  down  in 
the  unanimous  opinion  of  the  Judges  In  the 
case  of  Rex  v.  Duekeu  of  Kingttim.  20  Howell, 
St.  Tr.  855,  538,  and  which  were  formulated 
thus:  the  Judgment  of  a  court  of  concurrent 
Jurisdiction,  directly  upon  the  point,  ia  as  a 
plea  a  bar,  or  as  evidence  conclusive,  between 
the  same  parties,  upon  the  same  matter  direct- 
ly in  question  in  another  court;  and  tbe  judg- 
ment of  a  court  of  exclusive  jurisdiction,  di- 
rectly upon  the  point,  Is,  in  like  manner,  con- 
clusive upon  tbe  same  matter,  between  tbe 
same  parties,  coming  incidentally  in  question 
in  another  court  for  a  different  purpose.  In 
tbe  present  case,, the  court  is  the  same  court 
and  hod  jurisdiction;  and  the  Judgment  was  di- 
rectly on  the  point  now  Involved  and  between 
the  at 


.rtics. 


ant  had  been  convicted  and  punished  under  a 
section  of  the  Revised  Statutes,  for  conspiring 
with  certain  distillers  to  defraud  the  United 
States,  by  unlawfully  removing  distilled  spirits 
without  payment  of  the  taxes  thereon.  Re 
was  afterwards  sued  in  a  civil  action  by  the 
United  States,  under  another  section,  to  recover 
a  penalty  of  double  the  amount  of  tbe  taxes  lost 
by  tbe  conspiracy  and  fraud.  Tbe  two  alleged 
transactions  were  but  one;  and  it  was  held  that 
tbe  suit  for  tbe  penalty  was  burred  by  the  judg- 
ment in  the  criminal  case.  The  decision  was 
put  on  the  ground  that  the  defendant  could  not 
be  twice  punished  for  the  same  crime,  and  that 
the  former  conviction  and  judgment  were  a  bar 
to  the  suit  for  the  penalty. 

There  ougn  t  to  have  been  a  Judgment  for  the 
claimant  on  Ibe  demurrer  to  tbe  fourth  pan- 
graph  of  the  answer,  notwithstanding  the  vor- 
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diet;  sod  as  the  facts  set  forth  In  that  para- 
graph wore  admitted  by  the  demurrer,  and  con- 
stituted a  defense  to  the  Bait,  the  judgment  oj 
the  Circuit  Court  it  reverted,  and  the  cote  re- 
minded  to  that  court,  vriiha  (Unction  to  enter  a 
judgment  for  the  claimant,  attaining  the  libel 
[information],  and  to  take  iveh  proceedingt  in 
regard  to  restoring  the  property  attached  at  may 
be  proper  and  not  ineantittent  with  thit  opinion. 
True  oopj.    Teet: 

James  a.  lIoKenner,  Clerk,  Sup.  Court,  D.  8. 


[461]     LONDON  ASSURANCE  CORPORATION, 
P\ff.  it*  Err., 


(Bee  8.  0.  Reporter's  ed.  401-172.1 


An  agreement  under  whloh  One  la  merely  to  par- 
ticipate In  the  profits  of  a  partnership  does  not  pass 
mioh  an  Interest  In  the  property  of  Hie  Arm  as  will 
Invalidate  a  potior  of  Insurance,  which  provides 
against  a  transfer  or  change  of  title  or  poaooBHlon, 
against  the  real  intention  of  the  parties. 

[No.  1223.] 
Bubmitted  Jan.  6,  1886.    Decided  Jan  18,  1886. 

IN  ERROR  to  the  Circuit  Court  of  the  TJnited 
States  for  the  District  of  Minnesota. 
This  action  was  brought  in  the  District  Court 

§  Fourth  Judicial  District)  of  Minnesota  by  the 
efendants  in  error,  on  two  Are  Insurance  poli- 
cies. Upon  the  petition  of  the  defendant  the 
suit  was  subsequently  removed  into  the  court 
below.  The  first  trial  resulted  in  a  verdict  and 
judgment  for  the  defendant.  This  Judgment 
laving  been  reversed  and  the  case  remanded  by 
this  court  at  the  last  term  (Bk.  28.  910)  a  sec 
onid  trial  was  bad,  which  resulted  in  a  verdict 
and  judgment  for  the  plaintiffs,  for  $6,770, 
with  costs.  Whereupon  the  defendant  sued 
out  this  writ  of  error. 

For  a  full  statement  of  the  facts  or  the  case, 
see  the  above  report  of  the  opinion  of  this  court 
at  the  former  hearing,  where  may  be  found  the 
contract  of  May  24,  1688.  See  also,  the  pres- 
ent opinion  for  additional  facts. 

Meter*.  C.  K.  Davis  and  C.W.  Bunn.  for 
plaintiff  in  error: 

Where  the  bill  of  exceptions  contains  all  the 
evidence,  and  the  court  was  requested  to  direct 
a  verdict,  this  court  will  determine  whether,  as 
a  matter  of  law,  the  verdict  ought  to  have  been 
directed  as  requested. 

Lancaster  v.  Coltint.  116  U.  8.  223  (Bk.  29, 
L.  ed.  873). 

The  question  is:  Was  the  property,  at  the 
time  of  liie  fire,  partnership  property  or  not? 
And  the  decisive  test  of  this  question  is  whether 
Mr.  Amdt's  ¥10,000  was  advanced  as  a  loan  up 
to  the  time  of  formation  of  the  Corporation,  or 
whether,  during  that  time,  it  was  embarked  in 

NCra.— Port  nenfttp ;  toft«n  a  community  of  prof- 
it* create*:  exception*.  Sec  Ward  v.  Thompson,  83 
D.  8.  ist  Bow.),  830,  bk.  Zl,  SW,  note. 
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the  ventures  of  their  bade:  whether  ft  became 
part  of  the  capital  stock,  ft  is  beyond  all  ques- 
tion that  his  contribution  went  to  pay  for  goods 
purchased  by  the  firm  or  to  pay  their  debts,  and 
was  mingled  throughand  through  with  the  old 
stock,  and  that  be  was  one  of  the  losers  by  this 
Are. 

We  submit  that  his  contribution  was  capital 
stock,  and  that  he  was  a  copartner  and  joint 
owner  of  the  goods  insured. 

The  cases  are  uniform  that  even  where  a 
party  makes  no  contribution  to  the  capital 
stock,  but  simply  renders  services,  If  be  sharea 
in  the  net  profits  as  profits,  be  is  a  partner. 
Where  he  makes  contribution  to  the  capital  and 
sharea  in  the  profits  as  such  in  proportion  to  his 
contribution,  the  question  has  never  been  one 
which  is  even  open  to  doubt 

When  the  assured  all  testify  that  Arndt  added 
his  $10,000  to  their  capital  as  a  part  of  it,  and 
was  to  share  profits  according  to  his  contribu- 
tion, they  make  him  a  partner  per  as,  both  as  to 
creditors  and  as  between  themselves. 

Bertkotd  t.  Goldtmith,  24  How.  S36  (66  TJ.  8. 
bk.  18,  h.  ed.  762);  Beauregard  v.  Com,  91  TJ. 
8.  140  (Bk.  28,  L.  ed.  264);  Whiteomb  v.  Con- 
tent, 119  Mass,  88;  Livingston  v.  Blanehard,  130 
Haas.  841:  Ex  parte  Owen,  4  De  Q.  A  S.  861; 
Syert  v.  Sy&ri,  1L.  R.  App.  Cas.  174;  Lindley, 
Part.  23,  24;  Note  to  Waugh  v.  Carter,  1  Smith 
L.  C.  1308,  1811;  Fitch-*.  Harrington,  13  Gray, 
468;  Loomit  v.  MarthaU,  12  Conn.  69;  Vattar 
v.  Camp,  14  Barb.  341. 

Community  of  loss  Is  not  necessary  to  con- 
stitute a  partnership,  or  to  create  a  partnership 
property  to  be  owned  by  the  partners  as  such. 

Bucknam  v.  Barnum,  16  Conn.  67;  Munn 
v.  Whitman,  16  N.  Y.  Sup.  Ct.  668;  Ex  parit 
Longdate,  18  Ves.  399;  QHpint.  Bnderby,  5  B. 
&  A.  954;  Pars.  Part.  Sd  ed.  43-69;  Hendrick 
v.  Ounn,  86  Ga.  234. 


rest  its  confidence.  Any  process  by  which  a 
new  party  to  the  contract  Is  introduced,  by 
which  the  insured  shifts  the  moral  hazard  from 
himself  to  a  stranger,  creates  a  new  contract  and 
a  new  relation  which  the  company  has  not  con- 
sented to  assume. 

MaUeyt.  Atlantic  F.  S  M.  Int.  Co.  61  Conn. 
222;  Bey  v.  Poughkeeptie  Mut.  Int.  Co.  23  Barb. 
633;  Pierce  t.  Ifathua  P.  Int.  Co.  60  N.  H.  299; 
Wat  v.  Citizen*  Int.  Co.  27  Ohio  SL  1 1 ;  Dix  v. 
Mercantile  In*.  Co.  2210.  272. 

Some  authorities  hold  that  the  insurers  may 
be  as  greatly  prejudiced  by  removing  one  to 
whom,  with  others,  they  had  Intrusted  the 
guardianship  of  valuable  property,  as  by  the 
introduction  of  a  stranger,  and  that  a  transfer 


10;  Hartford  F.  In*.  Co.  v.  Ron,  23  Ind.  179; 
Finley  v.  Lycoming  Co.  Mut.  Int.  Co.  30  Pa.  St. 
311;  Wettern  Matt.  In*.  Co.  v.  Biker,  10  Mich. 
279;  Wood  v.  Rutland  &  Additon  Mut.  F.  Int. 
Go.  81  Vt.  552;  Eeeler  v.  Niagara  F.  Int.  Co.  16 
Wis.  623;  Uome  Mut.  F.  Int.  Co.  v.  Havtlcin, 
60111.  521;  Lappinv.  Charter  Oak F.  A M.  Int. 
Co.  58  Barb.  825;  Lockwod  v.  Middktex  Mut. 
At*.  Co.  47  Conn.  564;  Hoffman  v.  ^tna  F. 
Int.  Co.  83  N.  Y.  405. 

In  Card  v.  Int.  Co.  4  Mo.  App.  424,  the  court 
••eld  that  the  introduction  of  a  new  partner  was 

lie  v.  s. 
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such  a  change  of  title  and  possession  ha  to  avoid 
the  policy. 

In  Dreher  v.  JEtna  Int.  Co.  18  Ho.  133,  the 
court  held  that  where  twoinsured  partners  dis- 
solved and  divided  the  property,  cod  verting  the 
Joint  ownership  into  a  several  ownership,  such 
a  change  of  title  would  vitiate  the  policy. 

Batage  v.  Howard  Int.  Co.  58  N.  Y.  503;  Fin- 
tar  v.  RetotvU  F.  Int.  Co.  47  N.  Y.  114;  BHggi 
v.  Home  Int.  Co.  88  N.  C.  141;  Ooket  v.  Jfanu- 
far.tv.rers  F.  AM.  Int  Co.  1S1  Mass.  184.  ThU 
case,  first  trial,  per  Mr.  JutUce  Miller;  30  Fed. 
Rep.  657. 

Upon  this  trial,  this  court  having  decided  that 
the  written  contract  had  sole  reference  to  a 
future  corporation,  and  no  reference  to  a  part- 
nership relation,  a  large  amount  of  parol  testi- 
mony was  taken  to  show  that  there  was  a  part- 
nership relation  between  the  parties  prior  to  the 
formation  of  the  contemplated  corporation.  It 
may  well  be,  as  these  defendants  in  error  have 
positively  stated,  that  this  $10,000  was  paid  in, 
not  only  to  secure  Mr.  Arndt  a  share  in  the  cor- 
porate stock,  but  In  order  to  entitle  him  in  the 
meantime  and  before  the  formation  of  the  cor- 
poration, to  a  share  of  the  oet  profits  in  the  part- 
nership business.  We  were  entitled  to  have 
it  submitted  to  the  jury  to  say  whether  this 
money  was  not.  as  testified  by  the  defendants 
in  error,  paid  in  for  this  double  purpose.  The 
circuit  court,  by  withdrawing  from  thy  jury  any 
consideration  of  this  payment  by  Arndt,  de- 
prived the  plaintiff  in  error  of  a  great  and  al- 
most controlling  part  of  the  ret  getla  of  the 
transaction. 

Not  being  parlies  to  the  written  contract,  the 
plaintiffs  in  error  had  n,  clear  right  to  vary  or 
even  contradict  its  terms. 

Greenl.  Ev.  g  379;  3  Pars.  Cont.  558,  507. 

Tue  rule  is  thus  laid  down  in  Chitty  on  Con- 
tracts: 

"But  though  parties  and  privies,  as  between 
themselves,  are  estopped  from  contradicting  a 
written  statement  by  parol  proof,  yet  the  rule 
does  not  apply  to  strangers  who  have  on  inter- 
est tn  showing  the  true  state  of  the  ensc." 

1  Chitty,  Cont.  11th  Am.  ed.  141;  Whan.  Ev. 
8  988;  3  Stark.  Ev.  781 ;  3  Tayl.  Ev.  078;  Bar- 
rata  v.  Biltbee,  31  How.  169  (62  U.  8.  bk.  18, 
L.  ed.  93);  Demptey  v.  Kipp.  61  N.  Y.  471; 
McMatter  v.  Int.  Co.  of  if.  A.  65  N.  Y.  334; 
Smith  v.  Moynilian.  44  Cal.  53;  Hvuman  v. 
WOke,  50  Cal.  250;  Edgerly  v.  Emerton,  8  Post. 
665  564 ;  Overteeraqf  P.  of  NacBertin  v.  Norwich, 
10  Johns.  228; Uriderv.  Isxfferty,  1  Whnrt.  303; 
Furbui/i  v.Goodain,2r,  N.  JI.425;Zow  v.  Blod- 

rt,  31  N.  H.  131;  Woodman  v.  Eattman,  10 
H.  350;  Strader  v.  Lam'<cth,  7  B.  Mon.  589; 
Beyn-ldt  v.  Magnet*,  3  Ired.  26;  VennhU  v. 
Thompfm,  11  Ala  147;  Van  Emanv.  Sbineh- 
"  " ",  10  Minn.  355;  Sanborn  v.  Btarderant,  17 


&: 


Meter*.  Ii.  J.  C.  Drennen  and  Shaw  ft 
Cray,  for  defendants  in  error; 

"One  may  be  a  partner  in  the  profits  of  a 
business,  without  being  a  partner  or  part  owner 


;.  151;  Lycoming  Int.  Co.  v.  Jlorringer. 
78  111.  380. 
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The  question  to  be  determined  upon  the  evi- 
dence was,  whether  the  plaintiffs  and  Arndt 
had  formed  a  partnership  as  between  them- 
selves in,  and  become  joint  owners  of  the  in- 
sured property.  The  solution  of  this  question 
must  depend  on  the  ascertainment  of  the  in- 


6  S.  &  K.  337;  1  Liodley.  Part.  pi.  IS,  notes  and 
cases  cited.    5  Wait,  Act  &  Def.  p.  114. 

"Persons  may  not  be  partners  though  they 
call  themselves  so." 

Story,  Part.  7th  ed.  p.  45,  note.  See  also, 
Radcliffv.  Rutliwrrth.  38  Beav.  484;  QHtct  v. 
Gray,  4  Ark.  423;  Riilgicay  v.  Philip.  1  C.  M. 
&  R.  416,  and  particularly  Viet  v.  Anton,  7  B. 
AC.  409. 

If  parties  expressly  declare  that  they  do  not 
mean  to  become  partners,  the  courts  neither 
consider  the  express  contract  nor  their  acts  as 
creating  a  partnership  in  fact,  although  other, 
wise  clearly  established. 

5  Wait,  Act  &  Def.  p.  114, 115:  Kerrv.  Potter, 
6  QUI  (Md.)  404;  Gilpin  v.  Endtberg,  5  B.  &  Aid . 
964.  Bee  also  Clement  v.  Hadlock,  18  N.  II. 
185;  Pollard  v.  Stanton,  7 Ma.  761;ifteev.  Aut 
tin,  17  Mass.  107;  PHUburv  v.  IWUbury,  BON 
H.  00;  Bundle  v.  State,  49  Ala.  14;  Niehiiffv. 
Dudley.  40  111.  408;  Lintner  v.  Millikin,  47  111. 
178;  liubbcU  v.  Woolf,  15  Ind.  204;  Salter  v. 
Ham,  81  N.  Y.  831. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  case  has  been  once  before  in  this  court.  [468] 
Drennen  v.  London  Attn  ranee  Co.  113  U.  8.  51 
[Bk.  38,  L.  ed.  919].  It  is  an  action  upon  two 
policies  of  Ore  insurance  executed  March  10, 
1888,  and  covering  certain  goods,  wares  and 
merchandise  belonging  to  the  firm  of  Drennen, 
Starr  &  Everett.  Each  policy  contains  the  fol- 
lowing provisions:  "  If  the  property  be  sold 
or  transferred,  or  any  change  takes  place  in  title 
or  possession  (except  by  succession  by  reason 
of  the  death  of  the  insured),  whether  by  legal 
process,  or  judicial  decree,  or  voluntary  transfer 
or  conveyance  *  *  *  then,  and  in  every  such 
case,  this  policy  shall  be  void."  "If  the  interest 
of  the  assured  in  the  property  be  any  other  than 
the  entire,  unconditional,  and  sole  ownership 
of  the  property  for  the  use  and  benefit  of  the 
assured  *  *  *  it  must  be  bo  represented  to  the 
Corporation  and  so  expressed  [n  the  written 
part  of  thispolicy;  otherwise  the  policy  shall 
lie  void.  When  property  has  been  sola  or  de- 
livered or  otherwise  disposed  of,  so  that  nil  in- 
terest or  liability  on  the  part  of  the  assured 
herein  named  lias  ceased,  this  insurance  on  such 
property  shall  immediately  terminate." 

The  insurer  contends  tiiat  after  the  execution 
of  the  policies,  and  liefore  the  loss  of  July  39, 
1883,  there  was.  by  the  voluntary  act  of  the  in-  14691 
sored,  a  sale  or  transfer  of  the  property,  or  such 
a  change  in  title  or  possession  as  rendered  the 
policies,  by  their  terms,  void.  This  defense 
rests  entirely  upon  the  claim  that,  prior  to  the 
loss,  one  Arndt  was  admitted  as  a  partner  in 
the  firm  of  Drennen,  Starr  &  Everett.  The 
plaintiffs  deny  that  be  ever  become  a  partner 
with  them,  or  ever  acquired  any  interest  in  the 
property  ia-ured.  Upon  the  record  as  it  was 
at  the  former  hearing,  that  question  depended 
makiLv  upon  the  construction  of  the  written 
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agreement  of  May  24,  1888,  which  is  given  in 
full  in  113  U.  S.  62  [Bk.  38,  L.  ed.  9301  where- 
by the  insured  agreed  to  receive  Arndt  "  Into 
their  business,"  upon  certain  terms  and  condi- 


should  pay  into  the  firm  for  its  use, 
fore  June  14,  1883,  the  sum  of  $5,000,  and  a 
like  sum  on  or  before  January  1, 1885,  the  latter 
amount  until  paid,  to  be  evidenced  by  his  prom- 
issory note,  dated  January  1, 1888,  and  each  pay- 
ment to  bear  interest  at  8  per  cent  from  the 
date  last  named;  that  the  business  "  to  be  car- 
ried on  by  the  new  company  to  be  formed," 
the  name  of  which  was  to  be  thereafter  deter- 
mined, should  be  of  the  same  nature  as  that 
then  conducted  by  Brennen,  Starr  &  Everett; 
and  that  "no  change  in  the  name  or  character" 
of  that  firm  "shall  be  made  until  said  corpora- 
tion shall  be  formed."  Arudt  paid  to  the  Arm, 
on  the  18th  of  June,  1888,  the  sum  of  $0,000, 
and  executed  on  tbe  third  of  July  of  the  same 
year  tbe  required  note  for  a  like  amount,  the 
money  and  note  being  entered  to  his  individual 
credit  on  the  books  of  Drennen,  Starr  &  Ev- 
erett. Upon  this  state  of  facts  this  court,  re- 
versing the  Judgment  rendered  for  the  insurer, 
said:  "Tbe  instruction  by  the  court  below  pro- 
ceeded upon  the  ground  that  the  payment  by 
Arndt  in  cosh  and  notes  of  the  amount  which 
he  agreed  to  pay,  and  their  receipt  and  entry 
uiion  the  books  of  the  firm  to  bis  credit,  gave 
liim  uu  interest  as  partner  in  the  business; 
whereas,  such  facts  only  established  the  per- 
formance of  some,  cot  of  all,  the  conditions  pre- 
scribed; for,  by  the  agreement,  the  formation 
of  the  proposed  corporation  was  expressly  made 
a  condition,  with  the  others  named,  to  Arndt'a 
becoming  interested  in  the  business.  In  our 
[470]   judirment,  looking  at  the  whole  agreement,  the 


preparation  for  its  ultimate  formation,  which 
was  an  adequate,  as  it  was  the  actual,  consid- 
eration; consequently  there  was,  prior  to  the 
loss  and  under  tbe  most  liberal  interpretation 
of  tbe  policies,  no  change  in  the  title  or  posses- 
sion of  tbe  property,  nor  any  transfer  thereof, 
that  avoided  the  policies." 

At  the  last  trml  there  was  evidence  to  the 
effect  that  Aradt,  after  paying  the  $5,000  in 
cash,  and  executing  Ins  note  for  tbe  same 
amount  became  entitled,  by  agreement  with 
the  insured,  to  participate  in  the  profits  of  their 
business  from  January  1,  1833,  he  paying  in- 
terest on  these  amounts  from  that  dale.  And 
there  was  some  slight  proof  that  Drennen  upon 
one  occasion  spoke  of  Arndt  as  a  member  of 
his  Arm. 

On  behalf  of  the  insured  it  is  contended  tbat 
even  if  Arndt  had  becomea  partner  in  their  firm, 
the  policy  would  cover  their  interest  in  the  prop- 
erty. Thisresulisjtis  claimed,  from  that  clause 
in  the  policy  providing  for  the  termination  of 


terest  or  liability  on  the  part  of  the  insured 
herein  named  hasoeascd."  Wedeemilunueees- 
aary  to  consider  this  question,  because  tbe  case 
can  be  satisfactorily  determined  upon  otber 
grounds.    In  view  of  all  the  evidence,  the  court. 


when  delivering  its  charge,  might  well  have  as- 
sumed that  there  was  no  purpose  on  the  part 
of  the  insured,  or  of  Arndt,  tbat  the  latter 
should  have  such  au  interest  in  the  property  aa 
would  belong  to  a  partner.  The  court,  there- 
fore, rightfully  refused  to  instruct  the  jury  tbat 
upon  the  undisputed  evidence  Arndt  became  a 

Cner  in  the  firm  of  Drennen,  Starrft  Everett, 
ban  Instruction  would  not  have  been  given, 
without  disregarding  tbe  interp relation  which 
this  "court  at  the  former  hearing  gave  to  the 
written  agreement  of  May  24,  1BM3;  for,  it  was 
then  said  that  tbe  parties,  by  that  agreement. 
appeared  ex  induilria  to  have  excluded  the  pos- 
sibility of  Arndt's  acquiring  an  Interest  in  or 
any  control  of  tbe  insured  property  in  advance 
of  the  formation  of  an  incorporated  company. 
Tbat  interpretation  was  not  affected  by  the  fact  [471 
tbat  Arndt  paid  $5,000  in  cash  and  gave  his 
note  for  a  like  amount;  for,  aa  heretofore  said, 
those  acta  were  simply  in  execution  of  tbe  agree- 
ment and  in  preparation  for  the  ultimate  for- 
mation of  the  proposed  corporation,  and  wen 
not,  as  tbe  court  below  properly  decided,  evi- 
dence of  a  partnership.  The  payment  of  the 
money  and  tbe  execution  of  the  note  wen 
plainly  required  by  tbe  agreement;  and  the  pur- 
pose of  both  acts  is  to  be  ascertained  from  its 
provisions. 

Tbe  main  ground  upon  which  the  defendant, 
at  the  last  trial,  claimed  exemption  from  liabil- 
ity on  the  policies,  is  indicated  in  two  of  its 
requests  for  instructions  to  the  jury:  1.  That 
"  if  it  was  not  the  understanding  that  Arndt  be- 
came a  lender  of  money,  and  If  it  was  the  un- 
derstanding between  the  parties  that  the  amount 
of  his  investment  was  to  be  risked  in  their  busi- 
ness and  become  part  of  the  capital  stock,  and 
he  was  to  have  a  share  of  tbe  net  profits,  he  Is 
not  a  mere  lender,  but  a  partner;"  2.  Tbat 
"when  a  person  contributes  a  portion  of  the 
common  capital  stock,  which  is  mingled  with 
the  contributions  of  others,  parties,  and  tbe 
whole  is  managed  for  the  Joint  interests  of 
those  who  con  tribute,  the  contributors  each  hav- 
ing a  share  of  the  net  profits  of  the  business,  they 
become  thereby  partners  as  between  themselves 
in  the  capital  stock  or  property  of  tbe  concern." 

We  are  of  opinion  that  tbe  court  did  not  err 
in  declining  to  so  instruct  tbe  jury.  The  ques- 
tion is  not  whether  Arndt,  by  reason  of  his  par- 
ticipation in  the  profltsof  the  business  of  Dren- 
nen, Starr  &  Everett,  could  have  been  charged 
at  the  .suit  of  creditors  as  a  partner  in  that  firm. 
The  inquiry  is,  whether  the  insured,  after  the 
execution  of  the  policies  and  before  the  loss, 
sold  or  transferred  the  property  covered  by  the 
policies;  or  whether  there  occurred,  during 
that  period,  any  change  in  title  or  possession. 
If  there  had  been  a  sale  or  transfer  of  the  en- 
tire property  to  one  who  had  no  interest  in  tt 
nor  any  right  to  control  it  at  the  time  the  con- 
tract of  insurance  was  made,  there  would  un- 
doubtedly have  been  such  a  change  in  the  title 
as  to  render  the  policies  void.  And  for  tbe  pur- 
poses of  the  present  case,  it  may  be  conceded 
that  such  would  have  been  the  result  bad  Arndt  [41*. 
become  a  partner  in  tbe  firm  of  Drennen,  Starr 
&  Everett.  But  the  sale  or  transfer  to  which 
the  policies  refer  was  one  that  would  pass  an 
interest  In  the  property  itself.  Mere  par- 
ticipation in  profits  would  give  no  such  in- 
terest contrary  to  tbe  real  Intention  of  tbe  par- 
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tii*.  PerioM  cannot  r*  inade  to  assume  tbe  re- 
lation of  partners,  m  between  themselves,  when 
their  purpose  Is  that  no  partnership  shall  exist. 
There  Is  do  reason  why  they  may  not  enter  into 
an  agreement  whereby  one  of  them,  shall  par- 
ticipate in  the  profits  arising  from  the  manage- 
ment of  particular  property  without  his  becom- 
ing a  partner  with  the  others,  or  without  hia 
acquiring  an  interest  in  the  property  itself,  so 
as  to  affect  a  change  of  title.  As  the  charge  to 
the  Jury  was  in  accordance  with  these  princi- 
ples, and  as  the  evidence  conclusively  snowed 
that  Axndt  did  not,  prior  to  the  loss,  acquire 
an  interest  in,  or  any  control  of,  the  property 
insured,  but  was  only  entitled  to  participate  in 
the  profits  arising  from  Its  management  after  a 
named  date,  there  la  no  reason  to  disturb  the 


Judgment 


Jt  it  therefore  affirmed. 
True  copy.   Teat : 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  B. 


1       SAMUEL  A.  WALLING,  Tiff,  in  Err. 

PEOPLE  OF  THE  STATE  OF  MICHIGAN, 

<8ee  S.  C  Reporter's  ed.  4ifl-*M.) 

Otmttitutional  law — regulation  of  commerce— 
ttate  loot  which  ditcriminate  againtt  theriti- 
tera  or  product*  of  other  State*  invalid. 

1.  A  state  law  which  Imposes  a  spool Bo  tax  on 
persons  engaged  In  the  business  of  selling;  liquors 
at  wholesale,  or  of  soliciting  or  taking:  orders  for 
inch  liquors  to  be  shipped  Into  the  State  from 
places  out  of  the  State,  not  having  their  principal 

Blaoe  Of  business  In  the  State,  without  Imposing  a 
ke  tax  upon  persons  engaged  In  the  like  business 
In  reference  to  liquors  manufactured  la  the  State. 
Is  unconstitutional  and  void;  because  such  a  law 
discriminates  unfavorably  against  tbe  ottlmos  and 
products  of  other  States  and,  therefore.  Is  a  regula- 
tion of  commerce  repugnant  to  the  Constitution  of 
the  United  Btates. 

1  A  law  subsequently  passed.  Imposing  a  greater 
mi  upon  all  persona  engaged  In  any  city,  township 
or  village  In  tbe  business  of  manufacturing  or  sell- 
ing Honors  In  the  State,  does  not  have  the  effect  of 
devesting  tbe  Bnt  law  of  Ha  objectionable  charac- 
ter, not  coins  Imposed  upon  the  same  class  of  per- 
sons, but  being  imposed  on  the  principal  dealers 
and  not  on  their  servants,  clerks  or  drummers. 


tion  la  giving  Congres  exclusive  power  to  regu 


, __  _je  uniform  rule,  etc 

[So.  741] 

Argued  and  tubmttted  Dee.  J,  138*.    Decided 
Jan.  18, 1886. 


if  Michigan. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 
Mr.  O.  W.  Powers,  for  plaintiff  in  error: 
State  Legislatures  most  not  discriminate  in 

•  Head  notes  by  Mr.  Juliet  Busur, 


,  .k.e.878,  

_  wat  States  to  tax.  Bee  Providence  Bank  t. 
Bnilngfl.  St  IT.  A  <4  Pet  J,  514,  bk.  T.68B.  note,- Dobbins 
r.  Comrs.  of  Brie  County,  41  D.  S.  <1»  Pet),  435,  bk. 
10,  HO,  not*. 

ue  u.  8. 


favor  of  their  own  citizens,  nor  Intermeddle 
with  commerce  between  the  States. 

Cooley,  Tax.  p.  84;  Hinton  v.  Lott,  8  Wall. 
148  (70  TJ.  8.  bk.  18,  L.  ed.  887);  Guy  v.  Hal- 
Hrrtore.  100  TJ.  S.  438  (Bk.  85,  L.  ed.  744);  Wnrd 
v.  Maryland,  12  Wall.  418  (79  U.  8.  bk.  SO,  L. 
ed.  440);  Welton  v.  Mo.  01  U.  S.  275  (Bk.  23, 
L.  ed.  847);  Webber  v.  To.  108  U.  S.  844  (Bk. 
28,  L.  ed.  685);  Daniel*  v.  Bicltmond,  76  liy. 
544;  Biggin*  v. 300  CatktofLime,  130  Mass.  1; 
State  v.  Furbuth,  73  Me.  4BG;  McOvire  v.  IMr- 
Iter,  82  La  Ann.  832;  Pierce  v.  State,  18  N.  II. 
582;  Orantom  v.  Smith,  87  Mich.  811;  Re  Ru- 
dolph, 6  Sawy.  C.  C.  295;  State  v.  North,  27 
Mo.  467;  State*.  Browning,i%  Ho.  501;  County 
of  Mobile  v.  Kimball,  103  U.  8.  601  (Bk.  26,  L. 
ed  238);  Wiley  v.  Palmer,  14  Ala.  627;  Scott  v. 
WaVeint,  22  Ark.  566,  564;  Oliver  v.  Wathing- 
ton  MiUe,  11  Allen,  268. 

Mr.  J.  J.  Van  Riper,  Atty-Gen.  of  Michi- 
gan, for  defendants  in  ei — 


commerce  but  the  exercise  of  the  police  power 
of  the  State. 

Commonwealth  v.  Kimball,  24  Pick.  868;  Bar- 
temever  y,  lotea,  IB  Wall  120  (85  TJ.  S.  bk.  21, 
L.  ed.  920):  License  Caeet,  G  How.  604  (46  U.  S. 
bk.  12,  L.  ed.  256);  Gibbon*  v.  Ogden,  9  Wheat. 
205  (32  U.  8.  bk.  6,  L.  ed.  72):  Passenger  Cat*, 
7  How.  283  (48  U.  S.  bk.  12,  L.  ed.  702). 

2.  In  the  License  Coses  almost  every  phase 
of  the  liquor  question,  and  the  powers  of  the 
several  States  to  legislate  tbcreon  was  fully  dis- 
cussed, and  their  absolute  control  over  the  sub- 
ject settled  by  this  court. 

8.  There  is  no  unjust  discrimination  against 
citizens  of  other  States,  but  the  statute  is  appli- 
cable alike  to  all  persons,  residents  or  nonresi- 


occupatloc 

MeCuUocJ,  v.  Md.  4  Wheat.  428  (17  U.  S.  bk. 
4,  L.  ed.  606);  Brown  t.  Md.  12  Whcnt.  444 
(25  U.  S.  bk.  6,  I.,  ed.  687). 

The  rijht  of  a  State  to  tax  occupations  gen- 
erally cannot  be  questioned. 

Nathan  t.  La.  8  How.  80  and  Peiree  y.  N.  B. 
0  How.  008  (48  U.  S.  bk.  12,  L.  ed.  905,  296); 
Simon  v.  La.  8  Wall.  148  (78  D.  S.  bk.  19,  L. 
ed.  887);  Machine  On.  v.  Gage,  100  II.  S.  676 
(Bk.  25,  L.  ed.  754). 

5.  In  this  case  there  Is  no  importer  of  foreign 
goods  taxed  and  no  foreign  imports  to  be  af- 
fected thereby. 

6.  The  terms  "Imports"  and  "exporta"  do  not 
refer  to  goods  brought  from  one  State  into  an- 
other. 


._.,.  Lwenee  Caeet,  0  How.  003  (46  TJ.  8.' bk! 
12,  L.  ed.  206). 

7.  It  has  been  held  that  a  State  may  require 
a  license  to  sell  ardent  spirits  of  foreign  as  well 
as  of  domestic  manufacture,  and  that  a  law  au- 
thorizing such  a  tax  would  not  be  a  regulation 
of  commerce,  but  within  the  police  power  of 
the  State. 

Patsenoer  Caeet,  7  How.  288  (48  U.  8.  bk  12, 
L.  ed.  702);  Gibbon*  v.  Ogden,  9  Wheat.  208(22 
O.  8.  bk.  8.  L.  ed.  78). 

8.  In  Peiree  v.  New  Hampthire,  rapra,  the 
third  of  the  License  Cases,  the  power  of  a  State 
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to  tax  goods  brought  from  and  manufactured 
In  another  State  was  fully  discussed  and  settled. 

9.  In  every  case  where  there  bos  been  no  un- 
just discrimination  between  the  tax  or  license 
imposed  upon  goods  within  the  States,  and 
goods  brought  into  them  from  other  States  of 
the  Union,  the  tax  has  been  upheld  as  constitu- 

Woodrufft.  Parliam,  supra;  Webber  v.  Fa. 
103  U.  8.  344  (Bk.  28,  L.  ed.  665);  Ward  v.  Md. 
tupra;  People*.  Maring.Z  Keyes,  874;  Gibboni 
v.  Ogden,  Nathan  v.  Louisiana  and  Hintoa  v. 
Lett,  ttipra;  Conner  v.  EUiott,  18  How.  5B3 
(58  U.  S.  bk.  15.  L.  ed.  408);  Stale  v.  North, 
27  Mo.  407;  Paul  v.  Va.  8  Wall.  177  (75  V.  B. 
bk.  19,  L.  ed.  350);  Cooley,  Const.  Lim.  p.  16; 
Guy  v.  Baltimore,  and  Machine  Co.  v.  Gage,  100 
U.  8.  434,  676  (Bk.  25,  L.  ed.  743.  754). 

10.  The  person  selling  or  soliciting  the  sale 
of  intoxicating  liquors  at  wholesale,  to  be 
shipped  into  this  State  by  nonresident  dealers, 
is  required  to  pay  a  tax  of  (300;  and  for  selling 
malt,  brewed  or  fermented  liquors,  the  sum  of 
$100;  while  the  resident  wholesale  dealer  is  re- 
quired to  pay  a  tax  of  $500;  and  for  malt, 
brewed  or  fermented liquoraatax of  $200,  from 
wliich  It  will  be  found  that  the  nonresident  may 


resident  dealer,  and  may  sell  mall  unci  fermented 
liquors  by  paying  one  balf  of  that  required  of 
the  resident  dealer. 

This  discrimination  is  all  in  favor  of  the  non- 
resident; and  so  long  as  the  nonresident  does 
not  pay  a  greater  sum  than  the  resident,  there 
is  no  unjust  discrimination  against  him.  He 
has  no  cause  for  complaint,  and  is  not  deprived 
of  the  privileges  and  immunities  of  citizens  of 
this  Slate. 

Guy  v,  Baltimore  and  Ward  v.  Maryland, 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

In  1875  the  Legislature  of  the  State  of  Michi- 
gan passed  an  Art  relating  to  the  sale  of  liquors 
in  that  State  to  be  shipped  Into  the  State  by 
persons  not  residinc  therein,  known  as  Act  No. 
226  of  the  Session  Laws  of  1875,  of  which  the 
following  is  a  copy: 
"An  Act  to  Impose  a  Tax  on  the  Business  of 

Selling  Spirituous  and  Intoxicating,  Malt, 

Brewed  and  Fermented  Liquors  in  the  State 

of  Michigan  to  be  Shipped  from  without  This 

State. 

"Sec.  1.  The  People  of  the  Ptate  of  Michigan 
tnaet:  That  every  person  who  shall  come  into, 
or  being  in  this  Slate,  shall  engage  in  the  busi- 
ness of  selling  spirituous  and  intoxicating,  matt, 
brewed  or  fermented  liquors  to  cilizens  or  resi- 
dents of  this  Slate,  at  wholesale,  or  of  solicit- 
ing or  taking  orders  from  the  citizens  or  resi- 
dents  of  this  State  for  any  such  liquors  to  be 
shipped  into  Ihis  Suite,  or  furnished,  or  sup- 
plied at  wholesale  to  any  person  within  this 
State,  not  having  his,  their  or  its  principal 
place  of  business  within  this  State,  shall,  on 
oi  bclors:  the  fourth  Friday  of  June  in  each  year, 
pay  a  tax  of  ?300  if  engaged  in  selling,  or  so- 
liciting or  taking  orders  for  the  sale  of,  such 
spirituous  and  intoxicating  liquors,  and  $100 
for  malt,  brewed  or  fertnuntcd  liquors.  Such 
tax  shall  be  paid  to  the  Audi  tor- General  and  be 
»2 


by  him  paid  into  the  state  treasury,  to  the  credit 
of  the  general  fund. 

"Sec.  2.  Upon  the  payment  of  such  tax,  the 
Auditor-General  shall  issue  to  such  person  a 
receipt  therefor,  and  In  case  of  loss  thereof,  a 
duplicate,  when  required  by  the  person  to  whom 
the  original  receipt  was  Issued.  Every  person 
making  such  sales,  or  soliciting  or  taking  orders. 
as  in  the  first  section  of  this  Act  provided,  shall 
exhibit  such  receipt  to  every  person  to  whom 
he  makes  sale,  or  from  whom  he  takes  nr  so- 
licits orders  for  such  liquors,  and  shall  exhibit 
such  receipt  to  any  supervisor,  justice  of  the 
peace,  sheriff,  under  sheriff  or  deputy  sheriff, 
city  or  village  marshal,  chief  of  police,  police- 
man, or  constable,  when  required  so  to  do,  dur- 
ing business  hours. 

"Sec.  3.  Any  person  liable  to  pay  any  tax 
under  this  Act,  who  shall  sell  any  liquors,  or 
solicit  or  take  orders  for  liquors  to  be  shipped 
from  without  this  State  to  any  person  within 
this  State,  furnished  or  supplied  by  a  person, 
copartnership,  association  or  corporation,  not 
.resident  in,  or  having  his,  their,  or  its  principal 
place  of  business  within  this  State,  without  the 
tax  herein  provided  for  having  been  paid,  and 
having  in  his  possession  and  exhibiting  the  re- 
ceipt therefor,  or  a  duplicate  thereof;  and  any 
person  residing  or  being  In  this  Suite  who  shall 
purchase  liquors  from  a  person  liable  to  pay  a 
tax  under  this  Act,  who  has  not  paid  such  lax, 
or  shall  give  an  order  for  liquors  to  such  per- 
son liable  to  pay  a  tax  under  this  Act,  which 
order  is  to  be  filled,  and  such  liquors  are  to  be 
shipped  from  without  this  Slate  to  a  person 
within  this  State,  furnished  or  supplied  by  ■ 
person,  copartnership,  association,  or  corpora- 
tion, not  resident  in  or  having  his,  their,  or 
its  principal  place  of  business  within  this  State, 
shall  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction  thereof  shall  be  punished  by 
a  fine  of  not  less  than  $25,  nor  more  than  $100; 
and  in  default  of  payment  thereof,  shall  be 
imprisoned  not  less  than  ten  nor  more  than  1448] 
ninety  days,  or  both  such  fine  and  imprison- 
ment, in  the  discretion  of  the  court. 

"Sec.  4.  Selling  at  wholesale  shall  be  deemed 
to  mean  and  include  all  soles  of  such  spiritu- 
ous and  Intoxicating,  malt,  brewed  or  ferment- 
ed liquors,  in  quantities  of  five  gallons  or  over, 
or  one  dozen  quart  bottles  or  more,  or  solicit- 
ing orders  therefor  at  any  one  time  of  any  one 
person." 

In  addition  to  the  foregoing  Act  there  was 
another  independent  law  in  operation  in  Mich- 
igan in  1883,  being  an  Act  passed  May  81, 
187B,  entitled  "An  Act  to  Provide  for  the  Tax- 
ation of  the  Business  of  Manufacturing  and 
Selling  Spirituous  and  Intoxicating,  Halt 
Brewed  or  Fermented  Liquors,"  and  to  repeal 
a  previous  Act  for  the  same  purpose,  passed 
in  1875.  Sess.  Laws  of  1878,  p.  29a  The 
Art  of  1879  was  amended  by  an  Act  poised 
May  19,  1881.  Howell's  Annotated  Statutes, 
§1281.    As  amended  It  reads  as  follows: 

"(Sec.  1281.)  Sec.  1.  In  all  townships,  cities 
and  villages  of  this  State  there  shall  be  paid 
annually  the  following  tax  upon  the  business  of 
manufacturing,  selling  or  keeping  for  sale,  by 
all  persons  whose  business,  in  whole  or  in  part, 
consists  in  selling  or  keeping  for  sale  or  manu- 
facturing distilled  or  malt  liquors,  or  mixed 
liquors,  as  follows:  upon  the  business  of  sell- 
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lug  in  offering  (or  tale  spirituous  or  lntoxic* 
ting  liquors,  or  mixed  liquors,  by  retail,  or  any 
mixture  or  compound,  excepting  proprietary 
patent  medicines,  which  In  whole  or  Id  part 
consists  of  spirituous  or  Intoxicating  liquora, 
the  sum  of  $800  per  annum;  upon  the  business 
of  selling  or  offering  for  sale,  by  retail,  any 
malt,  brewed  or  fermented  liquors,  $204  per 
annum;  upon  the  business  of  selling  brewed  oi 
malt  liquora  at  wholesale,  or  at  wholesale  and 
retail,  $200  per  annum;  upon  the  business  of 
selling  spirituous  or  Intoxicating  liquors  at 
wholesale,  or  at  wholesale  and  retail,  $500  pel 
annum;  upon  the  business  of  manufacturing 
brewed  or  malt  liquors  for  sale,  if  the  quantity 
manufactured  be  less  than  fifteen  hundred 
barrets,  $65  per  annum,  and  $25  upon  each  ad- 
ditional thousand  barrels,  or  part  thereof;  upon 
the  business  of  manufacturing  for  sale  spiritu- 
[449]  ous  or  intoxicating  liquors,  $500  per  annum. 
No  person  paying  a  tax  on  spirituous  or  intox- 
icating liquors,  under  this  Act,  shall  be  liable 
to  pay  any  tax  on  the  sale  of  malt,  brewed  — 


Statutes  of  Mich.  p.  878. 

It  Is  not  contended  that  this  Act  alters  or  af- 
fects the  Act  of  1875,  on  which  the  prosecu- 
tion against  Walling  is  based,  except  so  far  as 
ft  mny  have  the  effect  of  removing  tbe  discrim- 
ination against  tbe  citizens  or  products  of  other 
States,  which  would  be  produced  by  the  Act 
of  1875  standing  alone.  The  counsel  for  the 
State  contend  that  the  effect  of  tbe  Act  of  1881 
is,  not  only  to  annul  any  such  discrimination 
but  to  create  a  discrimination  against  the  citi- 
zens and  products  of  Michigan  In  favor  of  the 
citizens  and  products  of  other  States.  Wheth- 
er this  Is  so  Is  a  question  to  be  discussed  fur- 
In  June,  1883,  Walling,  the  plaintiff  in  error, 
was  prosecuted  under  the  Act  of  1875,  No. 
226,  being  charged  in  one  count  of  the  com- 
plaint with  selling  at  wholesale  without  license, 
and  in  another  count  with  soliciting  and  taking 
orders  for  tbe  sale,  without  license,  and  at 
wholesale,  of  spirituous  and  Intoxicating 
liquors,  to  be  shipped  from  out  of  the  Stale,  to 
wit:  from  Chicago,  in  the  State  of  Illinois,  into 
the  State  of  Michigan,  and  furnished  and  sup- 
plied to  citizens  and  residents  of  said  State  by 
Cavanaugh  &  Co.,  a  firm  doing  business  in 
Chicago,  not  residents  of  Michigan  and  not 
having  its  principal  place  of  business  therein. 
The  prosecution  was  Instituted  in  the  Police 
Court  of  Grand  Rapids,  and  Walling  was  con- 
victed and  sentenced  to  pay  a  One,  and  to  be 
Imprisoned  In  default  of  payment  He  ap- 
pealed to  the  county  circuit  court,  in  which  the 
case  was  tried  by  a  jury,  who.  under  the  charge 
of  the  court,  rendered  a  verdict  of  guilty.  Ex- 
ceptions being  taken,  the  case  was  carried  to 
the  Supreme  Court  of  Michigan,  which  ad- 
judged that  there  was  no  error  in  the  proceed- 
ings and  directed  judgment  to  be  entered 
against  the  respondent.  The  decision  of  the 
supreme  court  is  brought  here  by  writ  of  er- 
ror, and  Is  now  before  us  for  consideration. 
By  the  bill  of  exceptions  It  appears  that  one 
1460]  Chapin  Pease  was  called  as  a  witness  for  the 
prosecution,  and  was  asked  what  business  the 
116  U.  8. 


respondent  (Walling)  waa  engaged  In.  The  re- 
spondent objected  to  the  giving  of  testimony 
under  the  complaint,  on  toe  ground  that  the 
Act  of  1870  is  repugnant  to  the  Constitution  of 
the  United  States,  and  therefore  void;  that  it 
is  in  conflict  with  paragraph  3  of  section  8, 
article  1,  giving  Congress  power  to  regulate 
commerce,  etc.;  paragraph  2  of  section  10,  arti- 
cle 1,  prohibiting  «  pent  facto  laws  and  laws 
impairing  the  obligation  of  contracts;  and  par- 
agraph 1  of  section  2,  article  4,  which  declares 
that  "The  citizens  of  each   State  shall  be  c 


also  objected  to  the  admission  of  any  testimony, 
because  the  law  referred  to  is  in  conflict  with 
the  State  Constitution.  All  the  objections 
were  overruled,  and  exceptions  were  duly 
taken.  The  witness  then  testified  that  Wall- 
ing, on  June  1,  1883,  and  before  and  since  that 
time,  was  engaged  as  a  traveling  salesman  for 
the  Ann  of  Cavanaugh  &  Co.,  of  Chicago,  Illi- 
nois (shown  to  be  wholesale  liquor  merchants 
residing  In  Chicago),  and  that  his  business  was 
that  of  selling  liquor  at  wholesale  for  that  firm; 
that  the  place  of  business  of  Cavanaugh  &  Co. 
was  In  Chicago  and  that  the  firm  had  no  place 
of  business  In  Michigan;  that  on  the  first  of 
June,  1868,  Walling  solicited  tbe  witness'  or- 
der for  a  barrel  of  whisky  to  be  shipped  to  him 
by  Cavanaugh  &  Co.  from  the  City  of  Chica- 

Si,  and  from  without  the  State  of  Michigan; 
at  witness  gave  his  order  for  a  barrel  of 
whisky,  and  the  some  was  shipped  to  him  by 
said  firm  from  Chicago,  and  he  paid  for  the 
same,  and  that  Walling  exhibited  to  witness  no 
receipt  from  the  Auditor- General  of  Michigan 
t"  show  that  he  had  paid  the  tax  required  by 
tue  statute.  It  was  also  shown  that  Walling 
had  never  paid  any  such  tax  nor  received  any 
such  receipt 

The  evidence  being  closed,  the  respondent, 
on  the  ground  of  the  alleged  conflict  of  the  law 
with  the  Constitution  of  the  United  States, 
made  various  distinct  applications  to  the  court: 
first,  to  strike  out  the  evidence  and  grant  him 
a  discharge;  second,  to  charge  tbe  jury  that  the 
Statute  of  1875  is  in  conflict  with  the  Constitu 
tion  of  die  United  States  and  there  fore  void, 
and,  therefore,  that  their  verdict  should  be  not 

'lty;  third,  to  charge  that  under  the  facts      [*01] 


refused  and  exceptions  taken.  Tbe  court  then 
charged  the  Jury  thai  the  Act  In  question  must 
be  regarded  as  within  the  power  of  tbe  Legis- 
lature, and  as  being  a  valid  statute;  and  that 
if  they  should  flod  that  the  evidence  sustained 
tbe  allegations  of  the  complaint,  they  must  find 
the  respondent  guilty;  to  which  charge  tbe  re- 
spondent excepted. 

The  single  question  therefore  is,  whether  the  [454] 
statute  of  1875  Is  repugnant  to  the  Constitution 
of  the  United  States.  Taken  by  itself  and  with- 
out  having  reference  to  the  Act  of  1881,  it  is 
very  difficult  to  find  a  plausible  reason  for  hold- 
ing that  it  is  not  repugnant  to  the  Constitution. 
It  certainly  does  Impose  a  tax  or  duty  on  per- 
sons who,  not  having  their  principal  place  of 
business  within  the  State,  engage  in  the  busi- 

of  selling,  or  of  soliciting  the  sale  of,  cer- 

described  liquors,  to  be  shipped  into  the 
State    If  this  is  not  a  discriminating  tax  levied 
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against  persons  for  selling  goods  brought  into 
the  State  from  other  States  or  countries,  it  is 
difficult  to  conceive  of  a  tax  thai  would  be  dis- 
criminating. It  is  clearly  within  the  decision 
of  WeUon  v.  Mietouri,  91  U.  S.  275  [Bk.  33.  L. 
ed.  347],  where  we  held  a  law  of  the  State  of 
Missouri  to  be  void  which  laid  a  peddler's  li- 
cense tax  upon  persons  going  from  place  to 
place  to  sell  patent  and  other  medicines,  goods, 
wares  or  merchandise,  not  the  growth,  product 
or  manufacture  of  that  State,  and  which  did 
not  lay  a  like  tax  upon  the  sale  of  similar  ar- 
ticles, the  growth,  product  or  manufacture  of 
Missouri.  The  same  principle  is  announced  in 
ffineon  v.  Lett,  8  Wall.  148  [73  U.  S.  bk.  19, 
L.  ed.  8871;  Word  v.  Maryland,  12  WalL  418 
[79  U.  8.  bk.  20,  L.  ed.  4481;  Ouy  v.  Balti- 
more, 100  U.  S.  438  [Bk.  25.  L.  ed.  7441;  County 
of  Mobile  v.  Kimball,  103  U.  S.  681, 887  [Bk.26, 
L.  ed.  288,  2881;  Webber  v.  Va.  108  U.  S.  844 
„  ,  [Bk.  36,  L.  ed.  665], 
[US]  A  discriminating  tax  imposed  bya  State  ope- 
rating to  the  disadvantage  of  the  products  of 
other  States  when  introduced  into  the  first  men- 
tioned Stale  is,  in  effect,  a  regulation  in  re- 
straint of  commerce  among  the  States,  and  us 
such  is  a  usurpation  of  the  power  conferred  by 
the  Constitution  upon  the  Congress  of  the  Unit- 
ed States. 

We  have  so  often  held  that  the  power  given 
to  Congress  to  regulate  commerce  with  foreign 
nations,  among  the  several  States  and  with  the 
Indian  Tribes,  is  exclusive  in  all  matters  which 
require  or  only  admit  of  general  and  uniform 
ruloi.nud  especially  as  regards  any  Impediment 
or  restriction  upon  such  commerce,  that  we 
deem  it  accessary  merely  to  refer  to  our  pre- 
vious decisions  on  the  subject,  the  most  Impor- 
tant o£  which  are  collected  in  Broanv.Uowiton, 
[ante,  357],  and  need  not  be  cited  here.  We 
have  also  repeatedly  held  that  so  long  as  Con- 
gress does  uot  pass  any  law  to  regulate  com- 
merce among  the  several  States,  it  thereby  In- 
dicates its  will  that  such  commerce  shall  be  free 
and  un  trammeled;  and  that  any  regulation  of 
the  subject  by  the  States,  except  in  matters  of 
local  concern  only.  Is  repugnant  to  such  free- 
dom. Welton  v.  Me.  81  UT  8.  282  [Bk.  33,  L. 
etLSBOl;  County  of  Mobile  v,  Kimball,  102  U.  8. 
697  [Bk.  26,  L.  ed.23BJ;  Brown  v.  Uoueton  (m- 
pra].  In  Mr.  Justice  Johnson's  concurring 
opinion  in  the  case  of  Gibbons  v.Ogden,  0  Wheat. 
223  [23  V.  a.  bk.  6,  L.  ed.  76],  his  whole  argu- 
ment, which  is  a  very  able  one,  is  based  on  the 
idea  that  the  power  to  regulate  commerce  with 
foreign  nations  and  among  the  several  States 
waa  l>y  the  Constitution  surrendered  by  the 
States  to  the  United  Slates,  and. therefore,  must 
necessarily  be  exclusive;  and  that  where  Con- 
gress has  failed  to  restrict  such  commerce,  it 
must  necessarily  be  free.  He  says:  "Or  all  the 
endless  variety  of  branches  of  foreign  com- 
merce, now  carried  on  to  every  quarter  of  the 
world,  1  know  of  no  one  that  is  permitted  by 
Act  of  Congress,  any  otherwise  than  by  not  be- 
ing forbidden."  *  •  •  "The  grant  to  Living- 
ston and  Fulton  interferes  with  the  freedom  of 
intercourse  among  the  States."  Thesamesen- 
timent  was  expressed  by  Mr.  Justice  Grier  in 
his  opinion  in  the  Paxetnger  Catet,  7  How.  462 
[48  U.  S.  bk.  12,  L.  ed.  777],  whore  he  says: 
"And  to  what  weight  Is  that  argument  entitled, 
[456]   which  assumes  that  because  it  is  the  policy  of 
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Congress  to  leave  this  intercourse  free,  there- 
fore it  has  not  been  regulated,  and  each  State 
may  put  as  many  restrictions  upon  it  as  she 
pleases?"  And  one  of  the  four  proposition! 
with  which  the  opinion  concludes  &  as  follows, 
to  wit:  "4th.  That  Congress  has  regulated  com- 
merce and  intercourse  with  foreign  nations  and 
between  the  several  States,  by  willing  that  ft 
shall  be  free;  and  it  Is,  therefore,  not  left  to  the 
discretion  of  each  State  in  the  Union,  either  to 

iugh  hi 
permission  to  exercise  it" 

The  argument  of  these  eminent  judges,  that 
where  Congress  has  exclusive  power  to  regu- 
late commerce,  its  nonaction  Is  equivalent  to  a 
declaration  that  commerce  shall  be  free  (and 
we  quote  their  opinions  for  no  other  purpose]. 
seems  to  be  irrefragable.  Of  course  the  broad 
conclusions  to  which  they  arrive,  that  the  pow- 
er is  exclusive  in  all  cases,  are  subject  to  the 
modifications  established  by  subsequent  decis- 
ions, such  as  (holey  v.  Board  of  Warden*,  12 
How.  299  [53  U.  §.  bk.  18,  L.  ed.  996],  and 
others. 

The  law  is  well  summarized  in  the  opinion 
of  this  court  delivered  by  Mr.  JutHee  Field  to 
County  of  Mobile  v.  Kimball,  supra,  where  ft  Is 
said;  "The  subjects  indeed  upon  which  Con- 
gress can  act  under  this  power  are  of  Infinite 
variety,  requiring  for  their  successful  manage- 
ment different  plans  or  modes  of  treatment 
Some  of  them  are  national  in  their  character, 
and  admit  and  require  uniformity  of  regulation, 
affecting  alike  all  the  States;  others  are  local, 
or  are  mere  aids  to  commerce,  and  can  only  be 
properly  regulated  by  provisions  adapted  to 
their  special  circumstances  and  localities.  Of 
the  former  class  may  be  mentioned  all  that  por- 
tion of  commerce  with  foreign  countries  or  be- 
tween the  States  which  consists  in  the  transpor- 
tation, purchase,  sale  and  exchange  of  commod- 
ities. Here  there  can  of  necessity  be  only  one 
system  or  plan  of  regulation,  and  that  Congress 
alone  can  prescribe.  Its  nonaction  in  such 
cases  with  respect  to  any  particular  commodity 
or  mode  of  transportation  is  a  declaration  of  its 
purpose  that  the  commerce  In  that  commodity 
or  by  that  means  of  transportation  shall  be  free. 
There  would  otherwise  be  no  security  against 
conflicting  regulations  of  different  States,  each 
discriminating  in  favor  of  its  own  products  and 
citizens,  and  against  the  products  and  citizens: 
of  other  States.  And  it  is  a  matter  of  public 
history  that  the  object  of  vesting  In  Congress 
the  power  to  regulate  commerce  with  foreign 
nations  and  among  the  States  was  to  insure  uni- 
formity of  regulation  against  conflicting  and 
discriminating  state  legislation." 

Many  state  decisions  might  also  be  cited  in 
which  the  same  doctrine  is  announced.  Thus, 
in  the  case  of  Biggin*  v.  300  Catke  of  Lime,  180 
Mass.  1,  it  is  said:  "The  result  of  all  these  de- 
cisions la,  that  the  several  States  have  no  au- 
thority to  prescribe  different  regulations  in  re- 
lation to  tie  commerce  in  certain  articles,  de- 
pendent upon  the  State  from  which  they  are 
brought.    This  rule  in  no  manner  controls  or 


a  statute  of   Maine,   the  supreme 
11.  V.  a. 
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Walling  t.  I'som.*  or  Michigan. 


the  foregoing 
this  case  it  will  be 
tlon  of  the  power  < 
of  the  right  of  r  — 


conrt  of  that  State  say*:  "The  Act  is  unconsti- 
tutional. It  allows  goods  manufactured  in  this 
State  to  be  peddled  free;  and  exacts  a  license 
fee  from  those  who  peddle  similar  goods  which 
are  manufactured  out  of  the  State,  Such  a  dis- 
crimination in  favor  of  goods  manufactured  in 
this  State,  and  against  goods  manufactured  in 
other  States,  violates  the  Federal  Constitution." 
In  State  v.  North,  37  Mo.  464,  where  an  Act  of 
Missouri  imposed  a  tax  upon  merchants  for  all 
goods  purchased  by  them,  except  such  as  might 
he  the  growth,  product  or  manufacture  of  that 
State,  and  manufactured  articles  the  growth  or 
product  of  other  States,  it  was  held  by  the  Su- 
preme Court  of  that  State  that  the  law  was  un- 
constitutional and  void.  The  court  says:  "From 
nt  of  the  law  and  facts  of 
seen  that  it  presents  theques- 
if  the  States,  in  the  exercise 

_..  _. lion,  to  discriminate  between 

products  of  this  State  and  those  manufactured 
In  our  sister  States."  And  after  an  examina- 
tion of  the  causes  which  led  to  the  adoption  of 
the  Federal  Constitution,  one  of  the  principal 
of  which  was  the  necessity  for  the  regulation 
of  commerce  and  the  laying  of  imposts  and  du- 
ties by  a  single  government,  the  court  says: 
"But,  whatever  may  be  the  motive  for  the  tax, 
whether  revenue,  restriction,  retaliation  or  pro- 
tection of  domestic  manufactures,  it  Is  equally 
a  regulation  of  commerce,  and  in  effect  an  ex- 
ercise of  the  power  of  laying  duties  on  imports; 
and  its  exercise  by  the  States  is  entirely  at  war 
with  the  spirit  of  tbe  Constitution,  and  would 
render  vain  and  nugatory  the  power  granted  to 
Congress  in  relation  to  these  subjects.  Can  any 
power  more  destructive  to  the  union  and  har- 
mony of  the  States  he  exercised  than  that  of  im- 
posing discriminating  taxes  or  duties  on  im- 
ports from  other  States?  Whatever  may  be  the 
motive  for  such  taxes,  they  cannot  fail  to  beget 
Irritation  and  to  lead  to  retaliation;  and  it  is  not 
difficult  to  foresee  that  an  indulgence  in  such  a 
couise  of  legislation  must  inflame  and  produce 
a  state  of  feeling  that  would  seek  its  gratifica- 
tion in  any  measures  regardless  of  the  conse- 
quences." See  also  Norritv.  Botttm,  4Met.28%, 
883 :  8.  C.  in  error  among  the  Pauenger  Quel.  7 
How.288[48U.  8.  bk.  13,  L.  ed.  702J;  Oliver  y. 
Wat/iingtcm  Mill*.  11  Allen,  288;  Pierce  v.  State, 
18  H.  H.  082;  MeOttire  v.  Parker,  82  La.  Ann. 
882;  Wiley  v.  Parmer,  14  Ala.  827;  Scott  v.  Wat- 
tint,  22  Ark.  556,  564;  Stale  v.  McGinn**,  87 
Ark.  862;  State  v  Hrowning,  62  Mo.  501;  Dan- 
fd  v.  Richmond,  78  Ky .  542. 

In  view  of  these  authorities,  especially  the 
decisions  of  this  court  on  the  subject,  we  have 
no  hesitation  in  saying  that  the  Act  of  1875, 
under  which  the  prosecution  against  Walling 
was  instituted,  if  it  stood  alone,  without  any 
concurrent  law  of  Michigan  imposing  a  like  tax 
to  that  which  it  Imposes  upon  those  engaged  in 
selling  or  soliciting  the  sale  of  liquors  tbe  pro- 
duce of  that  State,  would  be  repugnant  to  that 
Clause  of  the  Constitution  of  the  United  States 
which  confers  upon  Congress  the  power  to 
regulate  commerce  among  tbe  several  States. 

The  question  then  arises  whether  the  Act  of 
1879.  as  amended  by  that  of  1881,  has  removed 
the  objection  to  the  validity  of  the  Act  of  1875. 
We  have  carefully  examined  that  Act,  and 
have  come  to  the  conclusion  that  it  has  not  done 

lie  u.  s. 


so.  We  will  briefly  state  our  reasons  for  this 
conclusion. 

The  counsel  for  the  Stale  suppose  that  the 
Act  of  1881  imposes  a  heavier  tax  on  Michigan 
dealers  in  liquors  of  domestic  origin  than  that  [4BB 
Imposed  by  the  Act  of  1875  on  those  who  deal 
in  liquors  coming  from  outside  of  the  State, 
and,  hence,  that  if  there  is  any  discrimination 
it  Is  against  the  domestic  and  in  favor  of  the 
foreign  dealer  or  manufactured  article.  We  do 
not  think  that  this  position  is  correct.  Let  us 
compare  the  two  Acts  1 

Of  course  the  Act  of  1875  does  not  assume  to 
tax  nonresident  persons  or  fl nns  fordoing  busi- 
ness in  another  State.  They  are  subject  to  tax- 
ation in  tbe  States  where  they  are  located.  It 
is  the  business  of  selling;  for  such  nonresident 

r-ties,  or  soliciting  orders  for  Ilium  for  sole 
Michigan  of  liquors  imported  into  the  State, 
that  Is  the  object  of  taxation  under  the  low; 
and  any  person  engaged  In  those  employments, 
or  either  of  them,  is  subject  to  the  tax  of  $300 
per  annum.  Now,  is  such  a  tax,  or  any  tnx 
imposed  upon  those  who  are  engaged  in  the 
like  employment  for  persons  or  firms  located 
in  Michigan,  selling  or  soliciting  orders  for  the 
sale  of  liquors  manufactured  in  that  State? 
Clearly  not.  The  tax  imposed  by  the  Act  of 
1881  is  a  tax  on  the  manufacturer  or  dealer. 
He  is  taxed  In  the  city,  township  or  village  in 
which  his  distillery  or  principal  place  of  busi- 
ness is  situated.  He  Is  subject  to  a  single  lax 
of  (500  per  annum.  No  tax  is  Imposed  on 
his  clerks,  his  agents  or  his  drummers  who  sell 
or  solicit  orders  for  him.  They  are  merely  his 
servants  and  are  not  included  in  tbe  law .  It  is 
he  and  not  they  whose  business  is  tbe  manu- 
facture or  sale  of  liquors  and  who  is  subject  to 
taxation  under  tbe  law;  whereas,  the  drum- 
mers and  agents  of  the  foreign  manufacture: 
or  dealer,  located  in  Illinois  or  elsewhere,  are 
all  and  each  of  them  subject  to  the  tax  of  $800 
per  annum.  In  the  one  case  it  is  a  single  tax 
on  the  principal;  in  the  other  it  is  a  tax,  not  on 
the  principal,  for  he  cannot  be  taxed  in  Mich- 
igan, but  on  each  and  all  of  his  servants  and 
agents  selling  or  soliciting  orders  for  him.  Tbr 
tax  imposed  by  tbe  Act  of  1875  is  not  imposed 
on  the  same  class  of  persons  as  is  the  tax  im- 
posed by  tbe  Act  of  1881.  That  this  must  give 
an  Immense  advantage  to  the  product  manu- 
factured In  Michigan,  and  U>  the  manufactur- 
ers and  dealers  of  that  State,  Is  perfectly  mani- 
fest. 

It  is  suggested  by  the  learned  judge  who  de- 
livered tbe  opinion  of  the  Supreme  Court  of  [460 
Michigan  In  this  case,  that  the  lax  Imposed  by 
tbe  Act  of  1875  is  an  exercise  by  the  Legisla- 
ture of  Michigan  of  tbe  police  power  of  tbe 
State  for  the  discouragement  of  the  use  of  in- 
toxicating liquors,  and  the  preservation  of  tbe 
health  and  morals  of  the  people.  This  would 
be  a  perfect  justification  of  the  Act  If  It  did  not 
discriminate  against  the  citizens  and  products 
of  other  States  In  a  matter  of  commerce  between 


tions  of  the  Federal  Constitution,  or  the  powers 
of  the  Doited  States  Government  created 
thereby.  Gat  Light  Co.  v.  Light  and  Seat  Co, 
[ante,  516.J 
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1876  may  be  a  regulation  of  the  introduction  of 
spirituous  liquors  from  another  State  into  the 
Slate  of  Michigan,  jet  that  regulation  la  not 
prohibition,  ana  that  there  la  nothing  In  the 
Act  that  amounts  to  prohibition.  The  language 
of  the  court  is:  "The  atatute  does  not  pro- 
hibit the  introduction  and  sale  of  liquors  made 
outside  of  the  State.  It  simply  tales  the  person 
who  carries  on  the  business  hete  bv  making 
sales  in  this  State.  It  in  no  way  interferes  with 
the  introduction  of  the  liquors  here.  It  tolerates 
and  regulates,  but  seeks  not  to  prohibit.  I  think 
In  this  case  no  question  can  be  successfully  made 
under  the  clause  of  the  Constitution  until  the 
point  has  been  reached  where  regulation  ceases 
and  prohibition  begins."  We  are  unable  to  adopt 
the  views  of  that  learned  tribunal  as  here  ex- 
pressed. It  is  the  power  to  "  regulate"  com- 
merce among  the  several  States  which  the  Con- 
stitution in  terms  confers  upon  Congress;  and 
this  power,  as  we  have  seen,  is  exclusive  In 
cases  like  the  present,  where  the  subject  of 
regulation  is  one  that  admits  and  requires  uni- 
formity, and  where  any  regulation  affects  the 
freedom  of  traffic  among  the  States, 

Another  argument  used  by  the  Supreme 
Court  of  Michigan  in  favor  of  the  validity  of  the 
tax  is,  thnt  it  is  merely  a  tax  on  an  occupation 
which,  it  is  averred,  the  State  has  an  undoubted 
right  to  impose,  and  reference  is  made  to  £mm 
v.  Md.  12  Wheat  444  [26  U.  S.  bk.  6,  L.  ed. 
087];  Nathan,  v.  La.  8  How.  80  [49  U.  8.  bk. 
[Ml]  l2#  X.  ed.  998];  flares  v.  Jftw  Bampehire.  0 
How.  BBS  [40  if.  8.  bk.  18  L.  ed.  2961;  Uinton  v. 
Lett,  8  Wall.  148  [TO  TJ.  S.  bk.  19,  L.  ed.  8871; 
Machine  a.,  v.  Gage,  100  TJ.  8.  878  [Bk,  25,  L. 
ed.  754].  Noneof  these  cases,  however,  sustain 
the  doctrine  that  an  occupation  can  be  taxed  If 
the  tax  is  so  specialized  as  to  operate  as  a  dis- 
criminative burden  against  the  introduction 
and  sale  of  the  products  of  another  State,  or 
against  the  citizens  of  another  State. 

We  think  that  the  Act  In  question  operates 
as  a  regulation  of  commerce  among  the  States 
in  a  matter  within  the  exclusive  power  of  Con- 
gress, and  that  it  Is,  for  this  reason,  repugnant 
to  the  Constitution  of  the  United  States,  and 
void. 

The  judgment  of  the  Supreme  (hurt  of  Mich- 
igan it  reverted  and  the  cause  remanded,  with 
intlructiom  to  take  tueh  further  proceeding*  at 
may  not  be  tneontittent  mth  thit  opinion. 

Mr.  Chief  Justice  WaJte  did  not  sit  in  this 
case,  nor  take  any  part  in  the  decision. 
True  oop j.    Teat! 

James  B.  McKennoj-,  Clark,  Bap.  Court,  U.  8. 
Ctted-llT  C.  B.  US. 
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(hat  !!no  of  tnVplaintins  and  some  at  the  d 
ants  are  oorporatioos  dulv  formed  and  org 

under  thesame  Slats,  this  oourt  will,  sua  fpon 

amine  Into  the  question  of  Jurisdiction,  althoos 

no  error  has  been  assigned,  or  rr* — 

thereto   in  tfie  argument  here.    Co 
lowed  to  nut  arguments  on  the  question. 

[No*  112,  909.] 
Argued  on  the  meritt,  Jan,  H.  IB,  1886.     A* 
nouneement  cf  leave  to  file  argument*  on  tit 
question  ofjuritdietion,  Jan.  tS,  1886. 

APPEALS  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Indians. 

For  the  opinion  of  this  court  on  the  merits, 
see  G.  B.  Ann..  1888,  Book  80. 

Mettrt.  Stevenson  Burke,  Ashler  Pons! 
and  John  T.  Dyke,  for  the  Pennsylvania 
Railroad  Company  and  others. 

Mettrt.  John  M.  Butler  and  i.  E.  Bte- 
Dt.as.ld,  for  the  St.  Louis,  Alton  and  Tana 
Haute  Railroad  Company. 

Mr.  Chief JuttieeWtJ.t*  made  the  following    (4 
announcement: 

The  St  Louis,  Alton  and  Terra  Haute  Rail- 
road Company,  the  complainant  in  this  case,  is 
described  in  the  bill  as  "a  body  politic  and  cor- 
porate, duly  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  Illinois, 
and  a  citizen  of  the  State  of  Illinois."  It  la 
also  averred  In  the  bill  that "  Under  and  by 
virtue  Of  the  statutes  of  the  States  of  Indiana 
and  Illinois,  your  orator  was  and  is  the  owner 
of  a  railroad  extending  from  the  City  of  Terrs 
Haute,  *  *  *  in  the  State  of  Indiana,  to  East 
St.  Louis  *  •  •  in  the  State  of  Illinois  >  *  * 
having  power  to  operate  its  said  road  under  the 
laws  of  said  States;  and  that,  for  all  the  equi- 
ties sought  by  this  bill,  the  complainant  repre- 
sents the  Corporation  by  the  same  name  with 
complainant  created  and  existing  under  and  by 
virtue   of  the  statutes  of    Indiana."     In   the 


"  a  corporation  duly  formed  and  organized  un- 
der the  laws  of  the  said  Btate  of  Indiana,  and 
also  duly  formed  and  organized  under  the  laws 
of  the  btate  of  Illinois.^  Some  of  the  defend- 
ants are  Indiana  corporations,  and  so  alleged 
to  be  In  the  bill.  A  plea  to  the  Jurisdiction  of 
the  court  was  interposed  by  the  defendant,  the 
Indianapolis  and  St.  Louis  Railroad  Company, 
116  V.  S. 
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on  tho  ground  that  die  complainant  was  In 
fact  a  corporation  of  Indiana  and,  therefore, 
not  a  citizen  of  a  different  State  from  all  the 
defendants.  This  plea  was  overruled  by  the 
circuit  court.  No  error  has  been  assigned  on 
this  ruling,  and  ft  was  not  referred  to  In  the  ar- 
gument here.  We  do  not,  however,  fe  ' 
liberty  to  pass  It  by  unnoticed.  Counsel  i  . . 
if  they  desire  to  do  so,  file  printed  arguments 
on  that  question,  together  with  copies  of  the 
statutes  the  consideration  of  which  is  involved, 
at  any  time  before  February  20. 
T*ue  copy.  Test: 

Jamas  H.  McKetiney,  Clerk,  Sup.  Ct.  D.  8. 

UNITED  STATES,  Appi., 
Da  WITT  C.  REDGRAVE. 

(See  8.  C  Reporter's  ad.  #74-43.) 


Cadet  engineers,  who  had  fl 


by  that  Act  and  are,  therefore,  entitled  to  Che  pay 

C Tided  by  sectioo  ISSs,  B.  8.  The  further  pro vis- 
I  of  this  Act.  limiting  the  number  of  appoint- 
ments to  the  Dumber  of  vacancies  occurring  du- 
ring; the  preceding  year,  and  providing  for  the 
discharge  of  surplus  graduates,  refer  to  those  who 
became  graduates  after  1882. 

[No.  085.) 
Submittal  Jan.  6,  1S8S.  Decided  Jan.  tS,  1888. 

A  PPEAL  from  the  Court  of  Claims: 

Statement  of  the 
thews: 

The  facts  of  the  case  brought  here  by  this 
appeal,  as  found  by  the  court  of  claims,  are 
In  substance  as  follows: 

In  1877  the  appellee,  who  was  the  claimant 
below,  entered  the  naval  academy  as  a  cadet  en- 
gineer, and  on  June  10,  1S81,  received  aceriificate 
signed  by  its  officers  that  he  had  completed  the 

Ercscribcd  course  of  study  at  the  academy  and 
ad  successfully  passed  the  required  examina- 
tion before  the  academic  board.  He  was  on 
the  same  dale  detached  from  the  academy  and 
ordered  to  report  for  duty  on  board  the  United 
States  practice  steamer  Mayflower.  On  Au- 
gust 80, 1881,  he  was  detached  from  The  May- 
flower and  ordered  to  proceed  home  on  wait- 
ing orders.  On  October  28,  1881,  he  was  or- 
dered to  proceed  to  the  navy  yard  at  League 
Island  for  duty  on  board  the  United  States 
steamer  Essex.  On  April  16,  1888,  he  re- 
ported to  the  superintendent  of  the  naval  acad- 
emy, in  pursuance  of  orders,  for  examination, 
which  assumed  that  the  Act  of  Congress  of  Au- 

rS,  1882,  operated  upon  him  as  a  naval  ca- 
requiri  Dg  a  six  years'  course  before  gradu- 
ation, and  a  11  rial  examination  at  its  conclusion. 
On  June  28, 1888,  he  was  detached  from  the 
naval  academy  on  waiting  orders.  On  June 
26,  1883,  the  Secretary  of  the  Navy  addressed 
to  him  a  letter,  in  which  it  Is  recited  that  he  bad 
successfully  completed  his  six  years'  course  at 
(he  navel  academy,  and  had  received  a  certifi 
11C  U.  S.  U.  S.,  Book  29. 


a  by  Mr.  Jwtiai  Havt- 


nava]  service  happening  dur._„ _,„..,  K.„ 

ceding  your  graduation,  you  are  hereby  hon-  [*7*] 
orably  discharged  from  the  80th  of  June,  1888, 
with  one  year's  sea  pay,  as  prescribed  by  law 
for  cadet  midshipmen,  fn  accordance  with  the 
provisions  of  the  Act  of  Congress  approved 
August  S,  1882." 

Prom  August  S,  1883,  to  June  80, 1888,  the 
claimant  was  paid  $769.86  for  service  in  the 
Navy  during  that  period.  If  paid  during  the 
same  period  as  a  graduated  cadet  engineer,  be 
would  have  been  entitled  to  receive  1790.71. 

Since  then  the  claimant  has  received  no  pay 
and  has  been  held  by  the  navy  department  and 
the  accounting  officers  of  the  treasury  to  be  out 
of  the  naval  service. 

After  leaving  the  academy,  the  claimant  and 
all  bis  classmates  were  classified  on  the  official 
navy  register,  issued  In  July,  1881,  as  having 
"graduated:"  and  up  to  August  B,  1883,  they 
were  regularly  paid  as  such  at  the  rates  pre- 
scribed by  section  1658  of  the  Revised  Statutes, 
viz:  $1,000  at  sea,  $800  onshore  duty,  and  $600 
on  leave  or  wafting  orders.  In  the  same  man- 
ner the  cadet  engineers  who  completed  then- 
four  years'  course  fn  1878, 187S,  and  1880  were 
all  regularly  classified  in  the  succeeding  navy 
registers  as  having  graduated  in  those  years  re- 
spectively; and  prior  to  August  9,  1882,  they 
were  all  uniformly  paid  as  such. 

The  regulations  prescribing  the  qualifica- 
tions for  appointment  of  cadet  engineers  fixed 
a  higher  average  age  by  two  years  for  cadet  en- 
gineers entering  the  academy  than  wss  required 
by  law  for  cadet  midshipmen  so  entering.  Aft- 
er completing  the  fqur  years'  course,  cadet  en- 
gineers were  permanently  detached  from  the 
academy,  and  were  never  required  to  return  to 
that  institution.  They  remained  in  active  serv- 
ice  at  sea,  or  upon  other  duty,  two  or  three 
years  or  longer,  until  vacancies  occurred  In  the 
grade  of  assistant  engineer,  when  they  were  or- 
dered singly  or  in  groups  for  examination  for 
promotion,  under  the  provisions  of  section  1892 
of  the  Revised  Statutes,  before  a  board  of  engi- 
neer officers,  which  held  its  sessions  at  Philadel- 
phia. 

The  last  two  years  of  the  academic  course  of 
cadet  midshipmen  were  spent  "at  sea  in  other 
than  practice  ships."    After  four  years  at  the      [1TB] 


partment,  and  were  sent  to  sea  singly  o 
squads.  On  shipboard  they  performed  such 
active  duties  as  wore  assigned  to  them.  At  the 
end  of  the  two  years,  they  were  required  to  re- 
turn and  did  return  to  the  naval  academy, 
where  they  were  subjected  to  a  "final  gradu- 
ating examination"  before  the  academic  board. 
If  successful  at  such  examination,  they  received 
appointments  as  midshipmen,  and  were  there- 
after classified  in  the  navy  register  as  having 
"graduated"  at  that  date,  and  they  were  never 
so  designated  either  in  the  navy  register  or  else- 


,.  284,  chap.  891),  which  apply  to  the  cue,  are 
s  follows: 
"For  the  pay  of  the  navy,  for  the  active  list, 
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namely:  *  •  •  sixty-nine  chief  engineers,  one 
hundred  put  assistant  engineers,  thirty-five 
assistant  engineers,  seventy-three  cadet  engi- 
neers (graduates)  •  *  •  one  hundred  and  two 
cadet  engineers,  one  hundred  and  thirty  cadet 
midshipmen  (not  graduates);  in  all  $4,018,800; 
Provided,  That  hereafter  there  shall  be  no 
appointments  of  cadet  midshipmen  or  cadet 
engineers  at  the  naval  academy,  but  in  lieu 
thereof  naval  cadets  shall  be  appointed  from 
each  congressional  district  and  at  large,  as  now 
provided  by  law  for  cadet  midshipmen.,  and  all 
the  undergraduates  at  Che  naval  academy  shall 
hereafter  be  designated  and  called  'naval  cadets,' 
And  from  those  who  successfully  complete  the 
six  years'  course,  appointments  shall  hereafter 
be  made  as  it  is  necessary  to  till  vacancies  In 
the  lower  grades  of  the  line,  and  engineer  corps 
of  the  navy  and  of  the  marine  corps;  And  pro- 
vided further.  That  no  greater  number  of  ap- 
pointments into  these  grades  shall  be  made 
each  year  than  shall  equal  the  number  of  va- 
cancies which  has  occurred  In  the  same  grades 


tion  of  the  academic  board.  But  nothing  here- 
in contained  shall  reduce  the  number  of  ap- 
pointments from  such  graduates  below  ten  in 
each  year,  nor  deprive  of  such  appointment 
any  graduate  who  may  complete  the  six  years' 
course  during  the  year  1882.  And  if  there  be 
a  surplus  of  graduates,  those  who  do  not  re- 
ceive such  appointment  shall  be  given  a  certifi- 
cate of  graduation,  an  honorable  discharge, 
and  one  year's  sea  pay,  as  now  provided  by  law 
for  cadet  midshipmen.  *  *  * 

"That  the  pay  of  naval  cadets  shall  be  that 
now  allowed  by  law  to  cadet  midshipmen,  and 
aa  much  of  the  money  hereby  appropriated  as 
may  be  necessary  during  the  fiscal  year  ending 
June  80,  1888,  shall  be  expended  for  that  pur- 

"That  no  officer  now  in  the  service  shall  be 
reduced  in  rank  or  deprived  of  bis  commission 
by  reason  of  any  provision  of  this  Act  reducing 
the  number  of  officers  in  the  several  staff  corps; 
Provided,  That  no  further  appointments  of  ca- 
det engineers  shall  be  made  by  the  Secretary  of 
the  Navy  under  section  8,  of  the  Act  of  1874." 

The  court  of  claims,  following  its  previous 
decision  in  the  case  of  Leopold  v.  U.  8.  18  Ct. 
CI.  646,  affirmed  the  following  propositions  of 

"  I.  Cadet  cngin.srs  who  bad  finished  their 
four  years'  course  at  the  naval  academy,  passed 
their  final  academic  examinations,  arid  received 
their  diplomas  before  the  passage  of  the  Act  of 
August  5, 1883,  22  Stat,  at  L.  285,  became  grad- 
uates, and  are  not  made  naval  cadets  by  that 
Act.  They  are  therefore  entitled  to  pay  pro- 
vided by  the  Revised  Statutes,  §  1556,  p.  268. 

"2.  The  provision  in  the  Act  of  August  5, 
1882,  for  the  discharge  of  surplus  naval  cadet 
graduates  is  prospective  only,  and  does  not  ap- 
ply to  the  classes  of  1881  and  1883." 

Judgment   was  accordingly  rendered  In  fa- 
vor of  the  claimant,  from  which  this  appeal  is 
prosecuted  by  the  United  States. 
COS 


Mr.  WHltem  A.  Msrary,  Ant.  Atty-Gm., 
for  appellant. 
Mr.  J.  W.  DonsflsxjB.  for  appellee. 

Mr.  Juitiee  Mmtthevra  delivered  the  opiu-    [471 
Ion  of  the  court: 

In  order  to  understand  the  operation  of  the 
Act  of  August  5,  1882,  upon  the  status  of  ca- 
det engineers,  at  the  time  it  took  effect,  It  will 
be  necessary  to  consider  what  that  was,  ac- 
cording to  laws  then  in  force.  That  class  or 
grade  in  the  naval  service  owes  its  origin   to 

§  revisions  of  law  now  contained  in  the  Revised 
tatutes  as  follows: 

"Sec.  1522.  The  Secretary  of  the  Navy  is 
authorized  to  make  provision,  by  regulations 
issued  by  him,  for  educating  at  the  naval  acad- 
emy, as  naval  constructors  or  steam  engineers, 
such  midshipmen  and  others  as  may  show  a  pe- 
culiar aptitude  therefor.  He  may,  for  this  pur- 
pose, form  a  separate  class  at  the  academy,  to  be 
styled  cadet  engineers,  or  otherwise  afford  to 
such  persons  all  proper  facilities  for  sucb  a 
scientific  mechanical  education  as  will  fit  them 
for  said  professions. 

"Sec.  152!!  Cadet  engineers  shall  be  ap- 
pointed by  the  Secretary  of  the  Navy.  They 
shall  not  at  any  time  exceed  fifty  in  number 
(reduced  to  twenty-five  by  Act  of  June  23, 
1874,  6  8.  Supp.  R.  S.  88),  and  no  persons 
other  than  midshipmen  shall  be  eligible  for  ap- 
pointment unless  they  shall  first  produce  satis- 
factory evidence  of  mechanical  skill  and  pro- 
ficiency and  shall  have  passed  an  examination 
as  to  their  mental  and  physical  qualifications. 

"Sec.  1524.  The  course  for  cadet  engineers 
shall  be  four  years,  including  two  years  of  serv- 
ice on  naval  steamers.  (By  the  Act  of  Feb 
ruary  34,  1874,  Supp.  R.  S.  6,  this  provision 
was  changed  so  as  to  require  the  course  of  in- 
struction at  the  naval  academy  for  cadet  en- 
gineers U>  be  four  years  instead  of  two,  but  not 
dispensing  with  the  additional  two  years'  serv- 

"Sec.  1525.  Cadet  engineers  shall  be  exam- 
ined from  time  to  time,  according  to  regula- 
tions prescribed  by  the  Secretary  of  the  Navy, 
and  if  found  deficient  at  any  examination,  or 
if  dismissed  for  misconduct,  they  shall  not  be 
continued  in  the  academy  or  in  the  service  ex-  [478] 
cept  upon  the  recommendation  of  the  academie 
board/' 

By  section  1804,  R.  S.  It  was  provided,  that 
"cadet  engineers  who  are  graduated  with  credit 
in  the  scientific  and  mechanical  class  of  the  naval 
academy  may,  upon  the  recommendation  of 
the  academic  board,  be  appointed  by  the  Presi- 
dent, and  confirmed  by  the  Senate,  as  second 


been  found  qualified  by  a  board  of  competent 
engineers  and  medical  officers  designated  by 
the  Secretary  of  the  Navy.  By  section  1558 
R.  S.  the  pay  of  cadet  engineers  was,  "before 
final  academic  examination,  ♦500;  after  final 
academic  examination  and  until  warranted  ss 
assistant  engineers,  when  onduty  at  sea,  (1,000; 
on  shore  duty,  (800;  on  leave  or  waiting  orders, 
|000. 

At  the  same  time  tho  students  at  the  naval 
academy  styled  cadet  midshipmen  were  re- 
quired to  take  an  academic  course  of  six  years,  % 
1520  R,  S.  when,  having  passed  successfully 

ne  u.  & 


Digitized  by  GoOgle 


USL  Niw  Jisui 

the  mayor  and  hi*  certificate  as  to  its  sufilclency 
and  the  action  of  the  board  of  public  works 
thereunder;  or  8,  by  the  Judgment  of  the  county 
court  confirming  the  report  of  the  board  of 
public  works. 

Tbia  precise  question  wat  moat  elaborately 
considered  by  the  Supreme  Court  of  California 
1]  In  Mulligan  v.  Smith,  59  Cal.  SOB,  and  decided 
in  the  negative,  after  full  argument.  With  tbia 
conclusion  we  are  entirely  satisfied.  It  la  sup- 
ported by  both  reason  and  authority.  The  opin- 
ion! of  Juitieet  M'Kee,  Sharpetein  and  Row, 
which  are  found  in  the  report  of  the  case,  leave 
nothing  further  to  be  said  on  the  subject.  "A 
petition  from  the  owners  of  a  majority  in  front- 
age of  the  property  to  be  charged  with  the  coat 
of  the  improvement  was  necessary  to  net  the 
machinery  of  the  statute  In  motion,"  and  "no 
step  could  be  taken  under  the  provisions  of  the 
statute  until  the  requisite  petition  had  been  pre- 
sented.'' Neither  the  mayor  nor  the  county 
court  was  "authorized  to  enter  into  any  Inves- 
tigation of  the  frontage  as  represented  by  the 
petition,  or  to  adjudicate  its  sufficiency,  or  to 
make  any  record  in  reference  to  It."  "The  only 
powers  which  the  county  court,  as  a  court  of 
limited  Jurisdiction,  was  authorized  to  exercise," 
were  such  as  related  to  the  matters  contained  In 
the  report  of  the  board  of  public  works,  and 
this  did  not  include  the  petition. 

The  case  has  been  argued  here  as  though 
It  was  between  the  taxpayers  and  bona  fide 
holders  of  negotiable  securities  issued  by  them 
or  for  their  account,  but  nothing  of  that  kind 
Is  presented  by  the  record.  It  does  not  appear 
affirmatively  that  a  bond  was  ever  issued.  But 
If  we  are  to  presume  from  the  finding  that  after 
the  presentation  of  the  petition  the  ''mayor,  tux 
collector,  and  surveyor  proceeded'  to  perform 
the  duties  imposed  upon  the  board  of  public 
works,"  bonds  of  some  kind  were  put  out,  It 
does  not  appear  either  that  they  were  in  such  a 
form  as  to  make  them  valid  In  the  hands  of 
bona  fide  holders  if  they  were  in  fact  issued 
without  authority,  or  that  there  are  any  such 
holders.  No  other  questions  are  now  to  be  con- 
sidered than  such  as  would  arise  if  it  appeared 


affirmatively  on  the  face  of  the  record  that  the 
tax  was  levied  simply  to  raise  the  means  to  pay 
the  member*  of  the  board  their  own  salaries  as 


specially  provided  for  In  tbe  Act  All  w 
now  called  on  to  decide  is  whether  the  presenta- 
tion to  the  mayor  of  a  petition,  signed  by  the 
owners  of  less  than  a  majority  in  frontage  of 
the  property  to  be  assessed,  as  they  were  named 
In  the  last  preceding  annual  assessment-roll,  was 
sufficient  to  authorize  the  levy  of  the  tax  for 
which  the  lots  In  controversy  were  sold,  and  we 
*]  nave  no  hesitation  In  saying  it  wss  not  It  will 
be  time  enough  to  consider  the  rights  of  bona 
fide  holders  of  "  Montgomery  Avenue  bonds," 
If  there  be  any,  when  a  case  arises  which  in- 
volves such  questions. 

It  remains  only  to  dispose  of  a  motion  which 
has  been  made  by  or  on  behalf  of  Albert  S. 
Rosen baum, who  claims  to  be  a  holder  of  Mont- 
gomery Avenue  bonds,  to  dismiss  the  case;  1, 
because  the  value  of  tbe  matter  In  dispute  does 
not  exceed  $5,000;  and  2,  because  tbe  suit  Is 
colorable  only,  and  got  up  by  collusion  so  as  to 
preclude  a  decision  favorable  to  the  holders 
of  Montgomery  Avenue  bonds.  Without  de- 
ciding how  fax  It  Is  allowable  for  person*  not „ 
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a  referred  to  In  the  opinion  of  the 

r «  Court  of  New  Jersey  In  deciding  this 

m  will  be  found  to  depend  upon  the  proof  of 

title  by  custom  or  usage  ripening  Into  prescrip- 
tive rights  under  the  laws  of  England;  end  In 
allthecaseswhere  it  was  shown  that  such  rights 
existed,  or  a  grant  bad  been  made  before  the 
time  of  legal  memory,  the  limitation  under  the 
laws  of  England,  the  grants  were  sustained  and 
enforced.  Such  cases  can  be  of  but  little  au- 
thority In  this  country,  where  there  are  no  such 
prescriptive  rights.  This  country  was  not  dis- 
covered or  settled  until  after  the  time  "whereof 
the  memory  of  nun  runneth  not  to  the  contra- 
ry," the  limitation  of  prescriptive  rights  in  En- 

In  New  Jersey  it  has  been  decided  by  its 
supreme  court  that  there  can  be  no  title  by  pre- 
scription. 

Ackerman  v.  Bhelp,  7  N.  J.  L.  136. 

The  effect  of  such  citations  in  stated  In  1  Dil- 
lon, Hun.  Corp.  824;  Cooler,  Const.  Lira.  p.  197; 
Oom.  v.  Stabler,  3  Cush.  666. 

Meter*.  John.  P.  Stockton,  Atty-Gen.  of 
Hob  Jbtmbb,  and  Cha,rlea  E.  Hendrickson, 
for  defendant  in  error: 

There  can  be  no  intendment  to  enlarge  the 
operation  of  a  claim  restraining  the  exercise  of 
a  sovereign  attribute  of  a  State. 

Frov.  Bank  v.  BiUingt,  4  Pet.  S61  (29  U.  B. 
bk.  7,  L.  ed.  006);  Del.  R.  R.  Tax,  18  Wall.  206 
(Bk.  21,  L.  ed.  888);  Morgan  v.  La.  98  C.  8.  222 
(Bk.  28,  L.  ed.  860);  Che*.  A  Ohio  R.  Go.  v.  MO- 
far,  114  D.  S.  176  (Bk.  30,  L.  ed.  131). 

If  the  holders  took  from  the  Indians,  they 
had  no  title,  because  the  Indians  bad  no  power 
of  alienation.  If  they  did  not  take  from  the 
Indians,  they  took  no  title  but  that  which  re- 
mained in  the  trustees  for  the  purpose  of  sale, 
and  not  for  the  Indians  and  their  successors  for- 
ever; and  such  title  did  not  convey  the  exemp- 
tion. 

Laws  1801,  p.  182. 

The  trust  estate  held  for  the  Indians  had  ter- 
minated at  the  request  of  the  Indiana.  The 
property  reverted  to  the  State  during  five  years 
when  It  was  held  by  trustees  to  sell  for  the  cet- 
Utiqve  trait.  And  as  such,  in  the  hands  of  the 
trustees,  no  such  condition  was  attached  to  the 
power  of  alienation. 

If  the  exemption  remained,  the  prohibition  of 
alienation  must  also  have  remained,  and  the 
title  is  therefore  bad. 

With  the  discovery  of  the  Act  In  question  (that 
of  1796),  it  became  impossible  for  the  owners 
to  set  up  the  exemption  without  clouding  their 
title  to  the  land;  which  is  manifestly  the  reason 
why  the  exemption  wss  surrendered. 

II  lapse  of  time  makes  their  title  good  it  must 
also  mite  the  presumption  of  a  release  from  the 
exemption. 

The  continuous  payment  of  taxes  for  sixty. 
six  years  raises  the  presumption  of  a  release, 
waiver  or  acquiescence.    It  Is  an  estoppel  in 

Bigelow,  Estop  477,  028;  Wetland  Canal  Co. 
▼.  Sathaaav,  8  Wend.  480;  Cooley,  Tax .  p.  678. 

In  order  that  the  assignee  may  sue  on  a  cove- 
nant running  with  the  bind  he  must  be  in,  of 
the  same  estate  In  the  land  which  the  party  had, 
■vtth  whom  the  covenant  was  made. 

Bingham  and  Col vin.  Rents,  Covenants  and 
Oond.  p.  222;  8p*tu*r>*  Qm,\  8miih,  L.  Cas.  22. 


It  requires  express  words  to  make  a  covenant 
which  is  collateral  run  with  the  land. 

The  law  will  not  annex  the  covenant  to  a  thing 
which  has  no  being. 

Conover  v.  Smith,  17  N.  J.  Eq.  51. 

It  is  a  personal  covenant  No  privity  between 
the  State  and  the  grantee  of  the  bust. 

Spencer-t  Cote,  6  Coke,  89;  1  Smith,  L.  Cas. 

>; «  Cow.  803;  8  Cow.  966;  4  N.  T.  188. 

Mr.  Juttice  Bradley  delivered  the  opinion 
of  the  court: 

This  Is  a  writ  of  error  directed  to  the  Supreme 
Court  of  New  Jersey,  to  review  a  judgment  ren- 
dered by  the  Court  of  Errors  and  Appeals  of 
that  State,  affirming  a  judgment  of  the  supreme 
court,  and  remitted  thereto.  The  case  arose 
upon  a  tertioriri  issued  Id  the  name  of  the  State, 
on  the  relation  of  certain  taxpayers  of  the  Town- 
ship of  Sbamong,  in  the  County  of  Burlington, 
directed  to  Henry  Wright,  Collector  of  said 
township,  for  the  purpose  of  examining  the  le- 
gality or  a  certain  assessment  of  taxes,  for  the 
year  1876.    The  taxes  complained  of  were  laid 


tion.  According  to  the  New  Jersey  practice, 
reasons  were  filed  for  setting  aside  the  assess 
moot,  and  evidence  was  taken  boiorea  commis- 
sioner of  the  court.  The  reasons  assigned  were:   [649] 

1.  That  the  lands  were  not  liable  to  be  assessed 
for  taxes  under  the  Constitution  and  laws  of 
New  Jersey. 

2.  That,  by  virtue  of  a  contract  with  the  State 
of  New  Jersey,  contained  in  the  Act  of  the  Leg- 
islature, entitled  "An  Act  to  Empower  Certain 
Persons  to  Purchase  the  Claim*  of  the  Indians 
to  Lend  In  This  Colony,"  the  lands  are  expressly 
exempted  from  taxation. 

The  lands  on  which  the  assessment  was  laid 
are  the  same  lands  which  were  held  to  be  ex- 
empt from  taxation  by  this  court  in  the  case  of 
.V.  J.  v.  WOton,  reported  In  7  Cranch,  164  [11 
U.  S.  bk.  8,  L.  ed.  808],  where  a  succinct  history 
of  the  transactions  out  of  Which  the  claimed  ex- 
emption grew  is  given.  That  decision  was  made 
in  February  Term,  1812.  Since  that  time,  for 
about  sixty  yean  before  the  assessment  In  qnes- 

laid,  taxes  have  been  regularly  assessed 


assessment,  holding  that  the  uninterrupted  ac- 
quiescence in  the  imposition  of  taxes  for  so  long 
a  time  raises  a  conclusive  presumption  that,  by 
some  convention  with  the  Stale,  the  right  to 
exemption  was  surrendered.  The  court  of  er- 
rors and  appeals  affirmed  this  decision,  and  the 
esse  is  now  brought  here  for  review,  on  the  alle- 
gation of  (he  plaintiffs  in  error  that  the  obliga- 
tion of  the  contract  of  exemption  has  been  im- 
paired by  the  laws  of  New  jersey  under  which 
the  tax  was  imposed. 

The  alleged  contract  la  contained  In  a  law  of 
the  New  Jersey  Colonial  Legislature  passed 
August  12, 1768.  There  remained  at  that  time 
within  the  Colony  a  remnant  of  tbe  Delaware 
Indians,  who  claimed  certain  lands  In  different 
parts  of  tbe  Colony,  which  they  alleged  had 
never  been  sold  by  them.  In  consequence  of  a 
convention  had  with  them,  tbe  Legislature 
passed  tbe  law  in  question,  entitled  "An  Act  to 
Empower  Certain  Persona  to  Purchase  tbe 
Chums  of  the  Indians  to  Lend  In  Thia  Colony." 
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The  Act  appointed  five  commissioner*,  with 
authority  to  lay  out  any  turn,  not  exceeding 
£1,600  proclamation  money,  to  purchase  the 
right  and  claims  of  the  Indians,  The  second 
section  of  the  Act  wan  u  follows: 

"And  uAeretu,  The  Indiana  south  of  Rarltan 
Hirer  have  represented  their  inclination  to  hare 
part  of  the  mm  allowed  them  laid  out  in  land 
whereon  they  may  settle  and  raise  their  neces- 
aary  subsistence;  in  order  that  they  may  be  grat- 
ified in  that  particular,  and  that  they  may  hare 
always  In  their  view  a  lasting  monument  of  the 
justice  and  tenderness  of  this  Colony  toward 
them;  Be  it  enacted  by  tfa  authority  afortsaid. 
That  the  commissioners  aforesaid,  or  any  three 
of  them,  with  the  approbation  and  consent  of 
His  Excellency,  the  Governor,  or  the  Ooremor 
or  Commander-in-Chief  for  the  time  being,  shall 

Surchase  some  convenient  tract  ortractaof  land 
>r  their  settlement,  and  shall  take  a  deed  or 
deeds  in  the  name  of  His  said  Excellency  or 
Commander-in-Chief  of  this  Colony  for  the  time 
being,  and  of  the  commissioners,  and  their  heirs, 
In  trust  for  the  use  of  the  said  Indian  natives, 


it  shall  not  be  in  the  power  of 


them,  to  lease  or  sell  to  any  person  or  persons, 
any  part  thereof.  And  if  any  person  or  per- 
sona, Indians  excepted,  shall  attempt  to  settle 
on  the  said  tract  or  tracts,  It  shall  and  may  be 
lawful  for  any  Justice  of  the  peace  to  issue  his 
warrant  to  remove  any  such  person  or  persons 
from  such  land.  And  if  any  person  or  persons, 
Indians  excepted,  shall  falf,  cut  op,  or  cart  off, 


fell,  cut  up,  or  carted  off,  the  sum  of  forty  shfl- 
llnsa."  etc. 

The  seventh  section  was  as  follows: 

"7.  And  bn  it  further  enacted  by  the  authority 
ttforaaid.  That  the  lands  to  be  purchased  for 
the  Indians,  as  aforesaid,  shall  not  hereafter  be 
subject  to  any  tax,  any  law,  usage,  or  custom 
to  the  contrary  thereof  in  any  wise  notwith- 
standing." 

In  pursuance  of  this  law  a  tract  of  about 
8,000  acre*  of  land,  situate  In  the  Township  of 
Evesham,  In  Burlington  County  (now  in  the 
Township  of  Bhamong  aforesaid),  was  pur- 
chased by  the  commissioners  for  the  sum  of 
£740,  ana  conveyed  to  "His  said  Excellency, 
Francis  Bernard,  Esquire,  Governor  and  Com- 
mander-in-Chief of  the  Province  of  New  Jer- 
gr,  and  to  them  the  said  Andrew  Johnston, 
chard  Salter,  Charles  Read,  John  Btevins, 
t]  William  Foster  and  Jacob  Bpicer,  Esquires, 
and  their  heirs  forever;  in  trust,  nevertheless, 
that  they  shall  permit  such  Indian  natives  aa 
have  resided  or  do  reside  in  this  Colony  south 
of  Rarltan,  and  their  successors  forever,  to  cul- 
tivate and  inhabit  the  same  to  and  for  such  uses 
as  are  declared  In  an  Act  of  General  Assembly 
of  the  Colony  of  New  Jersey,  entitled  'An  Act 
to  Empower  Certain  Persons  to  Purchase  the 
Claims  of  the  Indiana  to  Lands  in  This  Colony. 

"'" L —  *  'jncluded  a  cedar  swan  , 

i  surrounded  by  wild 
lands  which  furnished  good  hunting  ground, 
and  they  were  sufficiently  near  the  coast  for 
fishing. 

The  Indian  benefldarlea  of  this  trust,  who 
117  D.  8. 


were  but  a  small  band  (about  sixty  In  all,  aa 
stated  by  the  historian  Smith),  removed  to  the 
settlement  purchased  (which  received  the  name 
of  Brotherton),  and  remained  there  until  the 
latter  part  of  the  century,  when  they  desired  a 


aired  new  one*  appointed  to  take  charge  of  the 
lands  and  mill,  and  to  let  or  leaae  the  same  for 
their  use  and  benefit. 

Accordingly,  on  their  petition,  an  Act  was 
passed  on  the  17th  of  March,  1786,  which  ap- 
pointed three  commissioner*  to  take  charge  of 
the  lands  "  and  lease  out  the  same,  from  time 
to  time,  on  such  terms  and  in  such  manner  a* 
should  most  conduce  to  the  advantage  of  said 
Indians.''  The  commissioners  were  directed 
to  apply  the  moneys  arising  from  the  lands 
unto  the  Indians,  or  the  value  thereof  in  neces- 
saries, such  aa  provisions  and  clothing,  or  to 
such  of  them  as  should  stand  most  in  need. 
They  were  to  account  annually  to  the  Court  of 
Common  Pleas  of  Burlington  County,  which 
court  was  invested  with  power  to  remove  them 
for  misconduct,  and  in  case  of  a  vacancy  to 
appoint  new  commissioners.  It  wss  expressly 
provided,  however,  that  nothing  In  the  Act 
should  prevent  the  Indians  from  residing  on 
the  lands,  or  cutting  wood  or  timber  for  their 
own  use. 

It  was  not  long  after  this  before  the  Indians 
desired  to  have  their  lands  sold,  and  to  Join 
their  brethren  at  New  Btockbridge  In  the  Btate 
of  New  York.  The  Legislature  complied  with 
their  wishes,  and  on  the  third  of  December,  r| 
1801,  passed  an  Act  appointing  commissioner* 
to  sell  the  lands,  and  to  appropriate  the  money 
thence  arising  for  the  benefit  of  the  Indians. 
The  Act  directed  the  tract  to  be  divided  up 
into  lots  not  exceeding  a  hundred  acre*  in  each, 
and  to  give  notice  of  the  time  and  place  of  sale; 
all  of  which  was  done.  The  lands  were  sold 
and  deeds  of  conveyance  in  fee  simple  were 
given  to  the  purchaser*;  but  neither  in  the  law 
nor  in  the  deeds  was  anything  said  about  ex- 
emption from  taxes. 

After  the  sale  the  assessors  of  the  township 
in  which  the  lands  lay  proceeded  to  assess  the 
same  for  taxes,  but  on  a  certiorari  bom  the  Su- 
preme Court  of  New  Jersey,  the  assessment 
was  set  aside  in  September,  1604.  On  the  first 
of  December,  1804,  the  Legislature  repealed 
the  seventh  section  of  the  Act  of  1768.  which 
contained  the  exemption  from  taxes.  Another 
assessment  was  then  made,  and  the  matter  was 
brought  before  the  supreme  court  a  second 
time  In  the  case  of  N.  J.  v.  Wilmm,  reported  in 
1  Pennington,  800.  The  assessment  was  now 
sustained.  Jvdget  Roesell  and  Penuinirtoi*  de- 
livered quite  elaborate  opinions,  arguing  that, 
by  the  Act  of  1768,  and  the  purchase  under  the 
tame,  the  land*  were  intended  as  a  permanent 
possession  of  the  Indian*  aa  a  home,  prcscted 
against  their  natural  improridence  by  being 
made  Inalienable  by  sale  or  lease,  or  by  tiieim- 
position  of  taxes;  that  the  exemption  from  taxes 
was  one  of  the  incidents  of  the  Indian  tenure, 
and  had  no  congruity  with  absolute  ownership 
of  citizens;  and  that  when,  at  the  request  of 
the  Indians,  the  land  was  sold  to  other  parties 
in  fee  simple  absolute,  the  abnormal  qualities 
of  tile  Indian  tenure  were  extinguished,  and 
all  the  conditions  which  rendered  exemption 
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payment  wu  «  right  of  property  which  lie  had  COUNTY  OF  DAVIESS,  Pig.  «•  At.,         [«*] 

bought  and  paid  for,  which  could  not  be  im-  t 

paired  by  an  attachment  levied  on  the  property  ,    „    moVmomi 

by   Lancaster's   creditors.      Their  attachment  "■■  *■  UiVtUHSOa, 

was  aa  much  subject  to  the  right  of  Welle  to  ,«-, ,  „  r  Bm-«j,  _■  Mr,_MM , 

•ell  to  default  ofJpaym«nt  °f ">°  note  aa  It  fiee  8.  c  Eeportert  ««L  857-aeu 

would  have bee*  to  ids  right  to  foreclose  amort-   jfvnieipal  M-wmm   «rw   ty    ivunf* 

gage  made  to  the  usual  form.    After  the  attach-  amrt— Statute  qf  I* ' 


sell.    He  sold,  as  the  record  abundantly  si 
with  the  knowledge  and  c 


fflfflf  qfinterat,  whether  aratyjkation, 

ire  of  Kentucky, 
CMter.  The  property  brought  enough  to  pay  the  tr  Court  of  the 

debt,  and  no  more.  It Unot  disputed  that  the  sale  (Si^SaanBK 

was  fair  and  bona  fide.     It  therefore  cut  up  by  n- amount  than 

the  roots  all  title  of  Lancaster,  and  all  claim  of  excess  of  that 

the  plaintiffs  acquired  by  their  attachment  upon  t^SSi  °&Sf5u 

(be  lauds  in  question,  and  left  neither  in  them  *'  *™  wnoou* 

nor  Lancaster  any  right  to  redeem.    The  Ten-  >  deny  the  valu- 

ta of  Wells  stands  upon  the  same  ground  aa  if  «j ot  aparUouhu- bond  to  m  tmrtiaxmta lontb; 
ha  bad  bought  the  prerolse.  a.  a  foreclosure  fe^du&u&SST  M  W  *"  ~ 
sale;  and  hla  title  la  indefeasible.  a.  Thepaymentoriuterestousllof  thabondsdoas 

This  conclusion  does  not  depend  upon  the    not  amount  to  a  rattOoatlon  ol  tiiaae  leaned  beyond 
fact  whether  or  not iTaltaan purcia^withor  "J  t^S'&t  a,  boa*,  ft.  dUlrmt  n  to 
without  notice  of  the  verbid  condition  under   the  amount  authorised,  without  regard  to  claatta- 
wolch  the  deed  from  Lancaster  to  Wells  was  nation,  are  valid, 
executed.    The  rights  of  Lancaster  and  those  [No.  186.1 

claiming  tinder  him  are  not  strengthened  by  Argutd  March  If,  1886.  D*otiUd  April  13,188$. 

the  fact  that  the  condition  was  a  verbal  one.    _ 

They  are  in  no  better  position  than  if  the  con-   TN  ERROR  to  the  Circuit  Court  of  the  United 
dittos  had  been  incorporated  to  the  deed  and   J-  State*  for  the  District  of  Kentucky. 
potupontb«publicrecortto,therebygivinecon-       o^ta_,_iv_ac,    T„jMn.  nmm_m  . 
(tractive  notice  to  all  the  world.    In  tuelattar       Statement  by  Jfr.  MChyi 
eaaa  it  la  clear  that  Welle,  having  no  war  to  sell         T1"*  wii  M  s™»  brought  April  8,  IB™,  in 

»i  whether  the  vendee  lad  notice  of  lie  condition  g»««  "J  S^SSSl  '7 ,5^"?  "S*™' 
J  would  to  tmmaterl.1.  Bol  the  proof  in  lb.  %2HM:  D|!!!?"l  ""J?™^  "5  °tW" 
r«Ord  that  SZ  tod  no  knowleug.  or  -otic.  SlSnlS-W  U  ^X.^  ^c^S? 
of  the  condition,  and  that  when  ho  bought  he  ?f  Kentucky  of IFebmarj M,  1887,  chap.  IBM, 
■uppond  the  deed  wa.  what  li  purp^wJlo  to,  S'KJ'SS™  °  J,!li?'S,SiSlSS.?S 
an  ebaolute  conveyance,  U  dear  aid  poauW  "Jf?"1  ""W'  5"  "•'<«l»1  P™a*»»  of 
The  ca»,  tlerefore.  In  all  IB  element.,  fall.  "™? J™, "  St^L,..  ,.„,_,  i,  n.J_ 
within  tie  rule  laid  down  by  the  Supreme  _?»  "cU<?  i*J  •"""» J^l™  ?SJT 
Oroi»fMln»ujitoinia™v.iJ™..rit..flMo.  Ocunty  end  certain  other  peruoa ttarnjd to 
828.  In  thai  cue  adoed  abaolut.  on  it.  face  ««■  «, '«"  ^."ffSLK. ^fif* 
wa.executedbyWlbjontoDrumrile,butwMln  comirdarionera  imder  the  direction  of  whoro, 
factalTena.aaecurityfor.debt  Th.rewe.  ""i1^"0'  *?■  •JiSS0'  "H""^ 
.T«WarroementtetweenWlUon  and  Drum-  ■?1"*',^,;?,'  "»»  fe  """'"i  "  .JS,  "Jft1 
rite  thai  tie  latler  abould  reconvey  If  Ihe  debt  ""J?  "»  Owemboro  and  RuaamYtU"  Kafl- 
w«pddwtondue;taCMeofdefa\illDrumrite  "^  °2r^bfflr»L',23K!TKK  ..  a. 
wai  authorized  to  nil  tba  land  to  enforce  pay-  _■»  '!=?f'>n  *  '  2f JffSS.  ""A."  f* 
moat  of  nil  debt.  Wllaon  fallod  to  pay's,  ^g&K'!S?2!?TSL ^SSd_<Sl°J*°J 
debt  when  duo,  and  Drumrlte  „ld  part  df  the  ^^WSffiJi^l£ffjT5i_  . 
land  to  a  purchaaer  without  notice.  The  court.  ByasctlonW, ^Tae  county  court,  of  Darlera, 
laying  itreai  upon  the  fact  that  lb.  yendee  had  audthoeefourotleicouiitle.  ''abaUbajepower 
no  moce  of  ito  condition,  told  tnattheaale  "J :"■  » ""l  anUrorlaed  to  jul»crtbe  to  tta 
wa.  ralld.  but  that  Drumrfto  muit  account  to  capital  aWai  of  a^d  company  In  nick  number 
WtUon  for  the  land  aold,  and  moat  reoon.ey  the  «'  SSZSSS. ,  detJr?'^ed  ""J1.!?!!? 
reridue  courts  ratpectively,  and  to  levy  upon  the  tax- 

In  the  preeent  one,  o>en  under  the  rule  laid  Payon  of  inch  countlea,  n»pocilTaly,  rocn 
downby  the  Supreme  Court  of  Miwouri,  there  sora-lfiinteipol  bond,  (j noltak ;  a^rpraL  See 
■  no  right  Of  redemption.  Menw  Oo.  v.  Hwkett,  K  U.  8.,  bk.  IT,  M.  note. 

Upon  the  whole  record,  therefore,  the  decree      9j*rt*l7lS'*S2i!t, (m„.at,KniA_a-—w 

ofiToircult  Curt  diamadng  the  bill  ™  m^S'tTSoiS.'Srt^inJSr.'orJowS 

ship  bonds. ft oannot  be  abown.aaa  dnfeuM  to  a 

ned.  recover;,  that,  at  the  time  of  vottua;  and  latulns 

ru.  the  series  of  bonds,  the  value  of  the  taxable  nrop- 

«oltamnr,.<toa.Sup.t»u«.U.B.    Sl^^X^S^XJSSVlS^S 

aeries,  aooordHas;  to  the  State  Aot  whloh  authorlasd 

tlielr  Issue,  where  there  Is  a  recital  In  the  bonds 

that  the  requirements  of  rich  Aot  have  beanoom- 

nlled  with.*    Bead  note  to  Merer  v.  Oswevo,  ■  If. 

BVbk,  fa,  74B.    Bee  also  Humboldt  T.  Long,  tfl  D. 

<&,  bk.  M,  7512,  and  rtlatxwtftnf  opinion,  p.  Hi.    Bee 

aJurroughs,  Fub.  Beetirltfats,  p.  In  at  aifL,  tor  ttta- 
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taxes  m  may  be  necessary  to  pay  the  stock  * 
by  them  respectively  subscribed;  and  sal. 
county  courts  may  if  they  shall  deem  It  pru 
dent,  Issue  the  bonds  of  said  counties  reaped 
Ively  for  the  amount  of  stock  subscribed,  o 
any  part  thereof;   said  bonds  to  be  in  such 


sums,  and  payable  at  such  times,  as  said  county 
courts  may  determine  upon.  But  before  such 
stock   shall  be  subscribed    by    said   county 


courts,  the  said  county  courts  shall  submit 
the  voters  of  said  counties  the  proposition  to 
subscribe  stock  and  the  amount  thereof  (to 
be  suggested  and  fixed  by  the  commissioners 
named  herein  In  each  of  said  counties),  at  an 
election  to  be  hold  on  the  third  Monday  in 
April,  1867,  in  each  of  the  counties  aforesaid, 
due  notice  of  which  shall  be  given  by  the 
sheriffs  in  each  of  said  counties,  by  written 
advertisements  posted  in  each  of  the  voting 
precincts  thereof  for  at  least  thirty  days  before 
said  day  of  election;  and  said  stock  shall  not  be 
subscribed  unless  a  majority  of  all  the  votes 
cast  at  such  election  be  in  favor  of  such  propo- 
*]  ettlon;  and  said  county  courts  sbsJlhave  power 
to  appoint  suitable  ana  necessary  officers  to  con- 
duct such  election,  and  to  provide  for  the  col- 
lection of  the  tax  aforesaid,  If  a  majority  of  the 
rotes  cast  at  such  election  la  In  favor  of  the 
proposition  aforesaid." 

At  the  trial  the  following  facta  were  ad- 
mitted: 

At  March  Term,  1867,  of  the  Daviess  County 
Court,  upon  the  suggestion  of  the  five  commis- 
sioners named  In  the  charter  of  the  railroad 
company,  that  court  ordered  to  be  submitted  to 
the  voters  of  theCounty.on  the  third  Monday  In 
April,  1867,  this  proposition:  "Shall  or  shall  not 
the  County  Court  of  Daviess  County  subscribe 
ten  thousand  shares,  being;  the  sum  of  $860,000, 
to  the  capital  stock  of  said  Owensboro  and  Rus- 
sellville  Railroad  Company  f 

At  April  Term,  1868,  George  W.  Trlplett. 
presiding  Judge,  and  a  majority  of  the  Justices 
of  the  peace  of  the  County  being  present,  the 
county  court,  upon  motion  of  Edward  C. 
Berry,  one  of  those  Justices,  adopted  the  follow- 
ing order:  "  In  obedience  to  the  will  of  the 
majority  of  the  voters  and  taxpayers  of  this 
County,  as  expressed  and  recorded  in  the  poll 
book  at  the  election  held  on  the  16th  day  of 
April,  1867,  it  is  now  ordered  that  this  court 
do  subscribe  $250,000  to  the  capital  stock  of 
the  Owensboro  and  Russellville  Railroad  Com- 
pany; and  George  W. Trlplett,  presiding  Judge 
of  this  court,  Is  ordered  and  directed  to  make 
said  subscription  of  said  stock  in  manner  and 
form  as  prescribed  by  the  charter  Incorporating 
said  company." 

At  July  Term,  1808,  of  the  county  court  "It 
Is  ordered  that  George  W.  Trlplett,  presiding 
Judge  of  Daviess  County  Court,  William  B. 
Tyler  (who  was  the  treasurer  of  the  railroad 
company)  and  £.  C.  Berry  be  and  are  here- 
by appointed  a  committee  on  behalf  of  the 
County  Court  of  Daviess  County, to  have  bonds 
executed  and  prepared  of  a  sufficient  amount 
to  satisfy  and  pay  off  the  subscription  on  the 
part  of  the  County  of  Daviess  to  the  Owens- 
boro and  Russellville  Railrord  Company;  that 
said  bonds  be  executed  and  made  payable  as 
as  follows,  via.: 

"Fifty  thousand  dollars,  five  years  from 
date, 
1 1 7  r.  S. 


"Fifty  thousand  dollars,  tea  years  from 
date. 

"  Seventy-five  thousand  dollars,  fifteen  years 
from  date. 

"  Seventy-five  thousand  dollars, twenty  years    [S6i 
from  date. 

"  The  county  reserving  the  right  to  pay  at 
any  time  after  five  rears;  the  interest  on  the 
same,  at  the  rate  of  6  per  cent  per  annum, to  be 
due  and  payable  semi-annually  at  such  place  or 
places  as  the  committee  may  determine  upon; 
and  that  such  bonds  shall  be  of  such  denomi- 
nations as  said  committee  shall  deem  best,  with 
Interest  coupons  attached,  and  said  bonds  shall 
be  signed  by  the  presiding  Judge  of  Daviess 
County  and  the  clerk  of  the  County  Court  of 
Daviess  County,  and  have  the  seal  of  the 
County  Impressed  on  each;  and  said  committee 
or  a  majority  of  the  same  may  sell  and  dispose 
of  said  bonds  either  to  the  Owensboro  and 
Russellville  Railroad  Company,  or  to  indi- 
viduals or  other  corporations,  on  such  terms  as 
said  committee  may  deem  best  and  most  ad- 
visable to  the  interests  of  the  County  of  Daviess 
in  paying  the  subscription  of  said  County  to 
the  said  Owensboro  and  Russellville  Railroad 
Company;  and  they  are  hereby  authorized  to 
raise  funds  from  said  bonds,  either  by  sale  to 
Individuals  or  corporations,  or  by  contract  with 
•aid  railroad  company,  so  as  to  pay  off  and 
meet  all  calls  nude  by  the  Owensboro  and  Rus- 
sellville Railroad  Company  by  reason  of  the 
subscription  of  stock  on  behalf  of  the  County  of 
Daviess  to  said  railroad  company. 

"It  is  further  ordered  that  whenever  any 
bond  shall  be  sold  or  otherwise  disposed  of  by 
said  committee  for  the  purposes  aforesaid,  that 
a  list  of  said  bonds  shall  be  made,  giving  the 
amount,  number  and  denomination  of  same, 
with  the  amount  of  coupons  attached  to  each  at 
the  time  of  their  disposal;  and  said  list  so  fur- 
nished shall  be  entered  upon  the  records  of  the 
County  Court  of  Daviess  by  the  clerk  of  same." 

George  W.  Triplet!,  the  presiding  Judge,  and 
Thomas  C.  Jones,  the  clerk  of  the  county  court, 
claiming  to  set  under  the  authority  of  this 
order,  signed  as  such  Judge  and  clerk  bonds  of 


Bonds  payable  in  five  years,  to  the 

amount  of $61,200 

Bonds  payable  In  ten  years,  to  the 

amount  of 66,200 

Bonds  payable  in  fifteen  years,  to  the 

amount  of 76,600 

Bonds  payable  in  twenty  years,  to  the 

amount  of 187,600 

$830,460 
The  bonds  of  each  class  had  distinct  letters  r  eai 
and  were  numbered  in  a  series;  and  each  bond, 
omitting  the  letter  and  number,  the  sum  and  the 
time  oi  payment,  and  the  coupons  annexed, 
was  as  follows: 

"  United  States  of  America, 

"County  of  Daviess,  State  of  Kentucky: 

"On   account  of  stock   subscribed  in  the 

Owensboro  and  Russellville  Railroad  Company 

years  after  date  the  County  of  Daviess 

in  the  State  of  Kentucky  promise  to  pay  to 

bearer  the  sum  of dollars,  with  Interest 

thereon  at  the  rate  of  6  per  cent  per  annum, 
payable  semi-annually ,  upon  presentation  of  the 
1W7 
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proper  coupons  hereto  attached,  the  principal 
and  interest  being  payable  at  the  Deposit  Bank, 
Owensboro,  and  to  secure  the  payment  of  which 
the  property  and  credit  of  tue  county  are 
pledged. 

In  testimony  whereof,  the  judge  of  the 
County  Court  of  Daviess  County  has  hereunto 
set  his  hand  and  affixed  the  seal  of  the  said 
court,  and  caused  the  same  to  be  countersigned 
by  the  clerk  of  the  said  court,  who  bas  also 
signed  the  coupons  hereto  attached,  this  —  day 

of ,  19—. 

[Seal.]  George  W.  Triplett, 

"T.  C.  Jones,  Judge  of  County  Court." 

County  Clerk." 

Each  bond  had  the  following  certificate, 
plainly  printed  on  the  back  thereof  "This  bond 
Is  issued  as  authorized  by  an  Act  of  the  Ken- 
tucky Legislature,  approved  February  27, 1867, 
entitled  '  An  Act  to  Charter  the  Owensboro  and 
Hussetlvilte  Railroad  Company,'  and  by  an  or- 
dinance of  the  County  Court  of  Daviess  lupur- 
suance  thereof ; "  and  signed  "  George  W.  Trip- 
lett, Judge  of  the  County  Court  of  Daviess." 

All  the  bonds  so  issued  (except  bonds  to  the 
amount  of  $800,  payable  in  five  years,  and  of 
$200,  payable  in  ten  years,  which  were  sold  and 
delivered  to  individuals  by  Triplett,  Tyler  and 
Berry,  committee  as  aforesaid,  In  September, 
1878)  were  delivered  by  Triplett  to  the  railroad 
company  in  various  amounts  on  different  days 
from  June  5,  1869,  to  March  22,  1870.  The  last 
182]  two  deliveries  were  as  follows:  on  February  17, 
1870,  were  delivered  bonds  parable  in  ten  years, 
to  tue  amount  of  (12,600,  like  bonds  to  the 
amount  of  $68,700  having  been  delivered  pre- 
viously; on  March  22,  1870,  were  delivered 
bonds  payable  in  twenty  rears,  to  the  amount 
of  $92,500,  the  amount  of  like  bonds  previously 
delivered  being  $35,000,  and  the  amount  of  all 
bonds  previously  delivered  being  $227,960.  Of 
the  bonds  delivered  to  the  railroad  company 
before  February  17, 1870,  there  were  afterwards 
returned  by  the  company,  and  canceled  and 
destroyed  by  the  County,  bonds  payable  in  five 
years  to  the  amount  of  $100,  and  bonds  payable 
In  fifteen  years  to  the  amount  of  $8,000,  leaving 
the  excess  issued  $67,850. 

Among  the  records  of  the  county  court  was  a 
register,  open  to  public  inspection,  In  which 
were  registered  all  the  bonds  as  they  were 
delivered. 

The  coupons  on  all  the  bonds  were  paid  by 
the  County  up  to  and  Including  January  1, 
1877.    The  County  also  paid,  before  July  1 


1877,  all  or  nearly  all  the  bonds  payable  in  five 

rrs,  as  well  as  five  bonds  of  $100  each  payable 
ten  years.    The  other  bonds  have  not  been 
paid. 

The  court,  against  the  defendant's  objection, 
admitted  testimony  of  the  plaintiff  that  at  va- 
rious dates  from  February  1,  1870,  to  July  9, 
J 676,  he  purchased,  before  maturity  and  for 
value,  the  bonds  and  coupons  sued  on.  These 
consisted  mostly  of  bonds  payable  in  ten  years 
to  the  amount  of  $9,000,  being  some  of  those 


March  23,  1870.     Payment  of  the  bonds  and 

IMS 


coupons  held  by  the  plaintiff  was  demanded  by 
him  on  January  1,  1879,  and  refuted  by  the 
County. 

"-  "1  a  bill  filed  Hay  IS,  187S,  by  taxpayer* 
County  against  the  county  court,  the 
railroad  company,  and  various  bondholders  by 
name  (not  including  tbe  present  plaintiff),  the 
circuit  court  of  the  County,  on  January  24, 
1876,  adjudged  that  the  issue  of  bonds  beyond 
$250,000  was  unlawful  and  void,  and  that  the 
county  court  be  restrained  by  Injunction  from 
-  exceasof  $67,350,  or  [ 
March  80.  1876,  the 
decree  was  affirmed  by  the  court  of  appeals. 
Domett  Go.  Court  v.  Howard,  18  Bush,  101. 

The  defendant  moved  the  court  to  Instruct 
the  Jury  to  find  for  the  defendant  But  the 
court  overruled  the  motion;  and.  at  tbe  plaint- 
iffs request.  Instructed  tbe  Jury  that  if  they 
believed  that  the  plaintiff  purchased  the  bonds 
and  coupons  sued  on,  before  their  maturity  and 
for  value,  and  without  notice  that  more  than 
$250,000  of  bonds  had  been  Issued  by  the  de- 
fendant, the  law  was  for  the  plaintiff;  and  that 
the  plaintiff,  before  purchasing  the  bonds,  was 
not  bound  to  examine  the  records  of  the  county 
court,  and  cannot  be  presumed  to  have  known 
what  the  records  contained  when  he  made  the 
purchase.  The  defendant  excepted  to  these 
rulings  and  Instructions  and,  after  verdict  for 
the  plaintiff,  sued  out  this  writ  of  error. 

Metirt  J.  D.  Atchison  and  Goo,  W.  Jol- 
ly, for  plaintiff  in  error: 

The  county  judge  was  not  authorised  by  the 
Act  to  determine  the  amount  of  stock,  or  sub- 
mit the  question  to  the  voters,  or  decide  wheth- 
er the  vote  had  resulted  in  favor  of  a  sub 
scription,  or  to  determine  the  amount  of  bonds 
'    Issued,  or  to  issue  tbe  bonds;  and  be  has 


general  authority  to  do  any  of  these  things. 
The  bonds,  on  the  face,  do  not  profess  to  be  is- 
sued under  any  Act  of  the  Legislature  or  other 


authority;  the  Act  is  not  referred  to  In  any  way. 

The  county  Judge  bas  no  power,  from  any 
source  whatever,  to  determine  whether  the  bonds 
were  issued  "as  authorized"  by  the  Act 

The  certificate  la  not  countersigned  by  the 
county  clerk,  nor  is  the  seal  of  the  county  court 
attached  to  it;  and  of  course  it  U  not  the  cer- 
tificate of  the  committee. 

As  a  separate  and  independent  instrument  It 
is  entitled  to  no  consideration,  for  the  reason 
that  it  was  made  without  authority. 

See  Konieott  v.  Superntori,  16  W alL  462  (88 
U.  B.  bk.  21,  L.  ed.  819)  ;Enox  County  v,  Arpin- 
mall,  21  How.  529  (62  D.  S.  bk.  IS,  L.  ed.  208). 

It  is  only  where  the  bonds  on  their  face  recite 
tbe  circumstances  which  bring  them  within  the 
power,  that  the  corporation  is  estopped  to  deny 
the  truth  of  the  recital. 

County  of  Moultrie  v.  Rockingham  Saving* 
Bank,  Mareu  v.  Otwego,  Toon  of  Ooloma  v. 
Batet  and  Humboldt  Totonthip  v.  Long,  92  U. 
S.  686,  688,  484.  642  (Bk.  23,  L.  ed.  684,  748, 
579  and  752);  Orieant  v.  JVaH,  99TJ.8.  676JBk. 
20,  L.  ed.  404);  Dixon  Co.  v.  Field,  111  U.  S. 
94  (Bk.  28.  L.  ed,  860);  Buchanan  r.  Liteh- 
field,  102  U.  8.  292  (Bk.  26,  L.  ed.  188);  Bagm 
v.  Holly  Spring*,  ante,  81. 

To  the  extent  the  county  court  paid  out  of 

the  taxes,  any  interest  on,  or  principal  of,  the 
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See  Mar*  r.  Fulto*  Oo.  10  Wall.  884  (Bk. 
19,  L.  ed.  1(M0);  Eaye*  v.  HoUy  Spring;  tvpra; 
lelMnT.  AmAonofMO,  16  Del.  63*. 

Mmm.  J.  Hnbley  Aahton,  P.  S.  Mutr 
end  Janet  ^»«J.  (or  defendant  in 


within  three  month!  after  their  date. 
possession  of  defendant  in  error  the  presump- 
tion Of  law  In  that  he  acquired  them  "bona 
file,  for  full  value,  in  the  usual  course  of  busi- 
ness, before  maturity,  and  without  notice  of 
any  circumstances  impeaching  their  validity, 
and  that  he  la  the  owner  thereof." 

1  Dan.  Neg.  Inst.  §  BIS  and  cases  there 
cited. 

Such  instruments  are  commercial  paper,  and 
governed  by  the  rules  of  the  law  merchant  con- 
cerning each  paper;  and  as  respects  a  bolder 
for  value,  before  due,  without  notice  of  facta 
instituting  a  defense  thereto,  the  only  defense 
which  Is  available  ia  that  there  was  no  power 
in  the  defendant  corporation  to  Issue  the  bonds 
or  Instruments  in  question. 

DHL  Law  of  Hun.  Bonds,  8  7;  St.  Joseph'* 
TbwntMp  v.  Soger*,  10  Wall.  644  (68  U.  8.  Ik. 
21,  I.,  ed.  828). 

Irregularities  in  the  exercise  of  the  power,  as 
against  a  holder  for  value,  without  notice  of 
such  irregularities,  constitute  no  defense. 

Dfll.  Law  of  Hun.  Bonds,  §  7;  Knox  Oo.  ». 
AtpinuaU,  21  How.  989  (82  U.  8.  bk.  18,  L. 
ed.  208);  Marth  t.  Fulton  Oo.  10  Wall.  678  (77 
U.  8.  bk.  IB,  L.  ed.  1040),  and  many  later  cases 
in  this  court 

It  may  well  be  contended  that  the  express 
power  to  create  this  debt  carried  with  It  the 
Implied  power  to  iaeue  bonds  to  an  amo 
flcient,  at  their  market  value,  to  pay  t 
The  Supreme  Court  of  Ohio  so  held  in 


f  OhUlicithe  v.  OhiUieothe,  7  Ohio,  pt 
8,81. 

The  doctrine  in  Iowa  and  Wisconsin  la  the 
same. 

BuU  v.  County  of  Martf.aU,  12  Iowa,  142; 
MilU  v.  OUaton,  11  Wis.  470;  Stale  v.  Modi- 
ton,  7  Wi*.  888. 

Such  seems  to  have  been  the  ruling  of  this 
court  In  Lynde  t.  Winnebago  Oo.  18  Wall.  12 
(88  U.  S.  bk.  21,  L.  ed.  272). 

As  there  was  authority  for  the  issue  of  the 
subscription  bonds  which  is  Indorsed  on  the 
bond!  by  reference  to  the  law  from  which  It  la 
derived,  the]  purchaser  before  maturity  was 
not  bound  to  look  further. 

County  of  Moultrie  v.  Fairfield,  105TJ.  8.  874 
(Bk.  26,  L.  ed.  240);  Knox  v.  Atpinwall,  21 
How.  589  (82  U.  8.  bk.  18,  L.  ed.  208);  Toien 
of  Ooloma  v.   fines,    Humboldt   Towtuhi 

Long  and  Marty  v.  Townthip  of  Oneego,  9 

S.  484,  842,  887  (Bk.  28,  L.  ed.  579,  7C2  and 
748). 

There  wa*  no  want  of  power  to  lame  i 

bonds  of  any  class  than  the  order  prescribed 
for  that  class;  and  at  most  the  issuing  of  such 
bonds  was  a  mere  Irregularity  which  cannot 
117  V.  H. 


avail  the  County  as  a  defense  to  the  bonds  in 
the  hands  of  a  bona  fide  purchaser  for  value. 

The  Irregularity,  If  it  was  one,  was  commit- 
ted by  the  agents  of  the  County;  and  the  Coun- 
ty is  precluded  from  taking  advantage  of  ft, 
upon  the  plainest  principles  of  justice. 

This  would  be  true  if  there  had  been  do  rep- 
resentation or  warranty  or  certificate,  on  the 
part  of  the  county  court,  upon  the  bonds,  that 
everything  necessary  by  law  had  been  done, 
and  every  fact  necessary  by  law  to  have  ex- 
isted did  exist,  to  make  the  bonds  lawful  and 
binding.  But  there  it  such  a  certificate  on  the 
back  of  each  bond,  which  declared  to  the  pur- 
chaser that  "This  bond  is  Issued  as  authorized 


County  Court  of  Daviess  in  pursuance  thereof." 
This  certificate  was  a  part  of  the  bond,  as 
prepared,  executed  and  Issued  under  the  order 
of  the  county  court,  by  authority  of  the  statute. 
See  MarthaU  Co.  Supervisor*  v.  Sehenek,  5 
Wall.  772  (72  TJ.  8.  bk.  18.  L.  ed.  556);  Fend- 
leton  Oo,  t.  Amy,  18  Wall.  297  (80  U.  S.  bk. 
20,  L.  ed.  597);  County  of  Clay  v.  Society  for 
Saving*.  104  tj.  8.  591  (Bk.  25,  L.  ed.  856); 
Anderton  Co.  OommUnonert  v.  Seal,  118  TJ.  8. 
840  (Bk.  28,  L.  ed.  966);  Mora*  v.  Miami  Oo. 
2  Black.  722  (67  U.  S.  bk.  17,  L.  ed.  842) ;  Za- 
britkU  v.  Cleveland,  C.  A  O.  R.  R.  Oo.  28  How, 
881  (84  U.  S.  bk.  16,  L.  ed.  488);  Grand  Chute 
v.  Winegar,  10  Wall.  365,  878  (82  U.  8.  bk.  21, 
L.  ed.  170,  174);  Knox  Oo.  V.  Aipinwall,  21 
How.  589  (82  U.  8.  bk.  IB,  L.  ed.  209);  Mereer 
Oo.  t.  Raekett  and  Muerv.  City  of  Muscatine,  1 
Wall.  88,  884  (68  II.  8.  bk.  17,  L.  ed.  548,  564). 


The  county  court  had  no  power  to  subscribe 
for  stock  in  the  railroad  corporation,  or  to  is- 
sue bonds  therefor,  except  as  authorized  by 
Statute.  The  statute  authorized  the  county 
court  to  subscribe  for  such  an  amount  of  stock 
only,  as  should  be  fixed  and  propoeed  by  the 
commissioners  named  in  the  statute,  and  be 
approved  by  the  vote  of  a  majority  of  the 
voters  of  the  County;  and  the  authority  of  the 
county  court,  either  to  levy  taxes,  or  to  issue 
bonds,  was  limited  to  the  amount  so  proposed 
and  voted.  That  amount  was  $250,000.  The 
county  court  therefore  had  no  authority  to  Is- 
sue bonds  for  a  greater  amount,  and  any  bonds 
issued  in  excess  of  that  amount  were  unlawful 
and  void. 

By  the  statute  the  bonds  were  to  be  in  such 
sums  and  payable  at  such  times  as  the  county  rfUM 
court  should  determine.  The  county  court  or- 
dered that  the  bonds  should  be  executed  and 
made  payable,  $50,000  in  five  years;  $50,000  in 
ten  years;  $78,000  in  fifteen  years;  and  $75,000 
In  twenty  years;  and  that  the  bonds  should  be 
signed  by  the  Judge  and  the  clerk  of  the  coun- 
ty court,  and  nave  the  seal  of  the  County  Im- 
pressed on  each.  Notwithstanding  this,  bonds 
so  signed  and  sealed  were  issued  of  each  class  to 
a  larger  amount  amounting  In  all  to  $820,450 
showing,  after  deducting  bonds  returned  and 
canceled,  an  excess  of  $87,850.  To  the  ex. 
10» 
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the  county 

of  $250,000  only.  It  does  not  deny  In  liability 

to  that  amount 

Then  oamea  tbe  question.  Which  of  the  bond* 
are  valid  and  which  in  valid  T  We  can  have  no 
doubt  that  the  test  it:  Which  were  first  deliv- 
ered— if  that  can  be  ascertained,  and  without  re- 
paid to  the  classification  of  bonds- according  to 
times  of  payment  in  the  order  of  the  county 
court ;  for,  ai  tbe  county  court  was  authorized 
to  determine  at  what  time  tbe  bonds  should 
be  payable,  anyone,  taking  a  bond  signed  by 
the  presiding  judge  and  the  cleric  and  bearingthe 
seal  of  the  County,  had  the  right  to  presume 
that  it  was  valid,  provided  the  county  court  had 
not  already  issued  bonds  to  the  amount  limited 
by  the  statute  and  by  the  vote. 

Tbe  certificate  of  the  Judge  of  the  county 
court  upon  the  back  of  each  bond,  that  it  was 
lamed  ss  authorized  by  the  statute  and  by  an 
order  of  the  county  court  in  pursuance  thereof, 
cannot  estop  the  County  to  deny  that  the  par- 
ticular bond  la  void  because  the  county  court, 
at  the  time  of  issuing  it.had  exhausted  the  pow- 
er conferred  by  the  Act  of  the  Legislature  and 
flu  vote  of  the  people.  The  certificate  is  nota 
recital  in  the  bond.  It  ii  not  the  act  of  the 
county  court.  Is  not  under  its  seal,  nor  signed 
by  its  clerk;  but  is  simply  the  certificate  of  the 
person  holding  the  office  of  judge  of  that  court. 
Neither  tbe  statute,  nor  the  vote  of  the  people, 
nor  the  order  of  the  county  court,  empowered 
him  to  make  such  a  certificate,  or  to  determine 
the  question  whether  the  county  court  had  ex- 
1WQ 


fleer's  certificate  of  a  fact  which  be  has  no  a_ 
thority  to  determine  Is  of  no  legal  effect.  JMm* 
*■  -  Fbld,  111  U.  8.  88  fBk.  38,  L.  ed.  860]. 


beyond  the  lawful  limit;  for  a  ratification  can 
have  no  greater  force  than  a  previous  authority, 
and  the  county  cannot  ratify  what  it  could  not 

have  authorized.  Marth  v.  JPulton  On.  10  WalL 


The  necessary  consequence  Is 


The  judgment  must  therefore  be  reve 

and  the  case  remanded,  with  directions  to  sel 
aside  the  verdict  and  order  a  new  trial.  What 
part  of  his  bonds  and  coupons  the  plaintiff  may 
enforce  against  the  County  may  depend  upon 
further  evidence  of  the  exact  dates  of  the  de- 
livery and  the  purchase  of  the  several  bonds, 
that  may  be  introduced  upon  another  trial  of 
this  case,  or  perhaps  in  some  other  suit  to  which 

alltbebor-^-" ' 'J 

therefore 
question. 

Jwfymmt  rmermi. 

True  copy.    Test: 

James  H.  MoKennny,  Cleric,  Sup,  Court.  TJ.  3. 


End  or  Vol.  117,  and  of  Book  98. 
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